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RIPAKIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

CoTUinued. 

3.  The  Property  avd  Other  Rights  in  General  of  the  Prioi-  Appro- 
priator, — ^The  doctiine  is  settled  by  repeated  decisions,  that  an  appro- 
priator  who  has  constructed  a  ditch  and  is  thereby  diverting  the  water 
of  a  stream,  or  any  portion  of  it,  for  some  beneficial  purpose,  obtains 
and  has  no  property  whatever  in  the  water  of  such  stream  while  it  is 
flowing  in  its  natural  channel  or  bed,  and  before  it  reaches  the  "  head  " 
^OT  commencement  of  the  ditch  where  the  diversion  begins.  It  has  even 
been  questioned  whether  his  right  to  the  water  after  diversion,  and 
while  flowing  through  the  ditch,  is  really  a  "  property,"  or  only  an  ex- 
clusive right  of  use;  but  it  is  settled  beyond  all  question,  that  he  has 
no  property  in  the  water  of  a  natural  stream,  flowing  in  its  natural 
current  and  channel,  before  the  diversion  into  his  ditch  or  other  struc- 
ture takes  place.  He  can  maintain  no  actions  based  upon  such  prop- 
erty. In  fact,  private  property  in  the  running  waters  of  a  natural 
stream,  flowing  in  its  natural  channel,  can  not  be  acquired,  separate 
and  distinct  from  a  property  in  the  land  through  and  over  which  the 
stream  runs.^  In  Parks  Canal  and  M.  Co.  v.  Hoyt,'  it  was  held  that 
the  water  flowing  in  the  stream  above  the  head  of  the  appropriator's 
ditch  is  realty,  a  part  of  the  land,  and  does  not  become  in  any  sense 
Us  property  until  it  passes  into  his  control  in  his  ditch  or  other  worka 
He  can  not,  therefore,  maintain  an  action  upon  an  implied  contract,  as 
for  the  price  of  personal  property  sold,  against  a  person  who  has  wrong- 
fully diverted  the  water  from  the  stream  above  the  head  of  his  ditch. 
His  legal  remedy  for  such  an  injury  is  by  an  action  on  the  case  to  re- 
cover damages  for  the  tort    In  Los  Angeles  v.  Baldwin,'  although  it 

>  Lower  King's  River  W.  Co.  v.  King's  Donald  v.  Askew,  29  Id.  200;  Kidd  v. 

Biver  ete.  Co.,  60  CaL  408;  Parks  Canal  Laird,  15  Id.  161;  Ortman  v.  Dixon,  13  Id. 

ud  M.  Co.  ▼.  Hoyt,  57  Id.  44;  City  of  Los  33. 

Angeles  ▼.  Baldwin,  53  Id.  469;  Nevada  *  57  Id.  44. 

Connty  etc.  Co.  v.  Kidd,  37  Id.  282;  Mc-  *  53  Id.  469. 
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appeared  that  the  city  had,  by  prescription  or  otherwise,  acquired  the 
right  to  appropriate  and  use  the  entire  water  of  the  Los  Aiigeles  river, 
yet  it  was  held  that  ihe  city  did  nci  own  the  corpus  of  the  water  while 
flowing  in  the  river.  In  Kid4  v.  Laird,*  the  general  doctrine  was  laid 
down  that  running  water,  while  flowing  in  its  natural  manner  in  the 
natural  channel  of  a  streaiii;  can  not  be  made  the  subject  of  private 
ownership.  A  right  may  be  acquired  to  the  use  of  the  water  in  such 
a  condition,  which  will  be  protected  as  though  it  were  a  right  of  prop- 
erty; but  this  right  is  not  a  special  property  in  the  water  itself — in 
the  corpus  of  the  flowing  water. 

The  natut^  and  extent  of  the  right  acquired  in  the  water  after  its 
diversion,  while  under  the  control  of  the  appropriator,  in  his  ditch, 
canal,  ressrvoir,  or  other  structure,  must  depend,  I  think,  upon  the 
purpose  for  which  the  appropriation  is  made.  Where  the  appropria- 
tion is  made  for  purpose  of  irrigation,  or  agriculture,  or  municipal 
uses,  or  mining,  or  for  sale  to  others  to  be  used  by  them  in  any  of  these 
modes,  where  the  use  wholly  or  largely  consists  in  the  coTtsumption,  it 
would  seem  that  the  appropriator  acquired  a  higher  right,  a  right  more 
nearly  equivalent  to  absolute  property  or  ownership,  than  in  cases 
where  the  appropriation  is  made  simply  for  the  purpose  of  milling  or 
of  propelling  machinery  of  any  kind.  In  the  latter  case  the  use  is 
not  a  consumption,  and  the  water  may  be  returned  to  its  natural  chan- 
nel, after  the  use,  without  substantial  diminution  in  quantity.  Decis- 
ions concerning  milling  do  not,  therefore,  in  my  opinion,  furnish  a 
necessary  rule  for  other  kinds  and  purposes  of  appropriation.  In 
Ortman  v.  Dixon,*  the  court  said,  concerning  one  who  had  appropriated 
water  for  a  mill:  "  Whether  A.,  by  erecting  a  mill  and  dam,  becomes 
entitled  to  the  water  in  specie,  or  whether  he  is  entitled  to  anything 
more  than  the  use  of  the  water  as  a  motive  power — whether  there 
may  not  be  an  appropriation  of  the  mere  use,  as  well  as  an  appropria- 
tion of  the  water  itself,  the  corpus  of  the  water,  for  sale — are  ques- 
tions which  need  not  be  and  are  not  now  decided."  In  the  later  case 
of  McDonald  v.  Askew,*  the  court  laid  down  a  more  definite  rule  on 
this  particular  matter:  "One  who  locates  on  a  stream,  and  appropri- 
ates the  water  for  a  mill  or  other  machinery,  does  not  obtain  a  prop- 
erty  in  the  water  as  such,  but  only  a  right  to  the  momentum  of  its  fall 
at  that  place,  and  to  the  flow  of  the  water  in  its  natural  channel." 

There  is,  of  course,  a  plain  distinction  between  the  appropriator 's 
right  to  the  water  which  he  diverts,  and  his  right  to  the  canal,  ditch, 
reservoir,  or  other  structure  through  which  the  water  is  conveyed.    A 

*  15  Id,  161.  » 13  Cal.  33.  «  29  Id.  200. 
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ditch  or  canal  itself,  used  for  conveying  the  water  to  a  mine  or  else- 
where, is  not  a  merci  easement  or  incorporeal  hereditament;  it  is  land/ 
If,  therefore,  a  ditch  runs  from  a  stream  to  a  mining  "  claim,"  and  be- 
longs to  the  owner  of  the  mine,  who  uses  a  portion  of  its  water  in 
working  his  mining  claim,  it  does  not  follow  that  the  ditch  is  ati  ap- 
purtenant of  the  mining  claim.  And  if  the  owner  of  a  mining  claim 
purchases  a  water  ditch,  **  and  the  water  rights  thereto  appertaining," 
this  purchase  does  not  of  itself  constitute  the  ditch  and  water  rights, 
appurtenances  of  the  mining  claim."  The  exclusive  right  to  divert 
and  use  the  water  of  a  stream  acquired  by  appropriation,  as  well  as 
the  ditch  or  other  structure  through  which  the  diversion  is  effected, 
may  be  transferred  and  conveyed  like  other  property  or  rights  analo- 
gous to  property.  If  a  person  having  a  possessory  right  to  a  parcel 
of  land  on  a  stream  has  erected  a  mill  thereon,  and  has  acquired  a 
right  to  the  water  of  the  stream  for  his  mill,  a  valid  sale  and  convey- 
ance of  such  real  property  transfers  the  water  right  also  to  the  vendee.* 
WbUe  a  ditch  or  other  similar  structure  for  appropriating  and  divert- 
ing water  may  be  sold,  the  sale  and  conveyance  must  be  by  a  written 
iastrument — a  deed — as  in  the  case  of  other  real  estata  A  mere  verbal 
sale  or  transfer  would  be  nugatory."  A  person  who  enters  into  pos- 
session of  such  a  ditch,  under  a  mere  verbal  sale  to  himself,  does  not 
succeed  to  any  rights  of  priority  held  by  the  vendor,  so  as  to  obtain 
the  benefit  of  the  vendor's  prior  appropriation ;  he  must  date  his  own 
appropriation,  as  against  all  other  opposing  claimants,  from  the  time 
when  he  enters  into  possession.^^  In  a  very  recent  decision  by  the  su- 
preme court  of  Nevada,  this  same  rule  was  declared  in  the  most  gen- 
eral form :  "  Where,  in  a  contest  concerning  priority,  a  party  claiming 
a  right  to  water  by  appropriation  fails  to  cownect  himself  in  interest 
with  those  who  first  appropriated  and  used  the  waters  of  a  stream,  his 
own  appropriation  of  the  water  must  be  treated  as  the  inception  of 
his  right;"  or,  in  other  words,  his  right  of  appropriation  must  be  dated 
bom  the  time  when  he  himself  began  to  use  the  waters;  he  can  not 
link  his  own  use  on  to  that  of  the  former  occupants,  and  thus  claim 
to  be  a  successor  to  their  prior  rights.  Their  prior  appropriation  is 
virtually  abandoned." 
Wherever  ditches  or  other  structures  for  diverting  and  appropriat- 

'  Reed  v.  Spicer,  27  Cal.  61.  "  Smith  v.  O^Hara,  supra, 

*  Qoirk  Y.  Falk,  47  Id.  453.  "  Chiatovich  v.  Davis,  17  Nev.  133.    This 

*  McI>Qiiald  V.  Bear  River  etc.  Co.,  13     decieion  plainly  formulates  a  general  rule, 
Id.  2^.  of  which  that  laid  down  in  Smith  v.  O'Hara 

*'  Smith  V.  CHara,  43  CaL  371;  LobdeU     is  a  particular  instance, 
f .  Hall,  3  Nev.  507. 
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ing  water  belong  to  two  or  more  proprietors,  such  owners  are,  in  the 
absence  of  special  agreements  to  the  contrary,  tenants  in  common  of 
the  ditch  and  of  the  water  rights  connected  therewith,  and  their  pro- 
prietary rights  are  governed  by  the  rules  of  law  regulating  tenancy 
in  common." 

Although  the  appropriator  has  no  property  in  the  water  of  the 
stream  flowing  in  its  natural  channel  above  his  point  of  diversion,  yet 
he  acquires  a  most  important  right  over  or  with  respect  to  such  water. 
This  general  right  over  the  stream,  of  the  party  who  has  perfected  a 
prior  appropriation,  is  that  the  water  of  the  stream  should  continue 
to  flow  in  its  usual  manner,  through  the  natural  channel  or  bed  of  the 
stream,  down  to  the  head  of  his  ditch,  or  to  the  point  where  his  own 
actual  dominion  over  it  commences,  to  the  extent  or  amountof  his  appro- 
priation, without  diversion  or  material  interruption."  In  a  recent  de- 
cision the  court  used  the  following  language  descriptive  of  this  right: 
"The  plaintiff's  right  to  have  the  water  flow  in  the  river  to  the  head 
of  his  ditch  is  an  incorporeal  hereditament  appurtenant  to  his  [arti- 
ficial] watercourse  [i.  e ,  his  ditch].  Granting  that  the  plaintiff  does 
not  own  the  corpus  of  the  water  until  it  shall  enter  his  ditch,  yet  ike 
right  to  have  it  flow  into  the  ditch  appertains  to  the  ditch.'*"  In  an- 
other case  a  ditch,  conveying  water  for  purpose  of  sale  to  miners,  took 
its  water  from  a  stream  near  its  head  in  the  mountains,  and  thence 
ran  for  a  distance  of  twenty-four  miles,  the  water  flowing  through  its 
entire  length.  The  title  to  the  upper  half  of  the  ditch  was  vested  in 
A.,  and  that  of  the  lower  half  in  B.  A.  was  held  to  be  entitled  to  the 
exclusive  use  of  the  water  from  the  stream  at  the  head  of  the  ditch.'* 
In  Phoenix  Water  Co.  v.  Fletcher,"  it  was  held  that  the  prior  appro- 
priator of  a  stream  on  the  public  lands,  for  mining  purposes,  has  a 
right  to  have  the  water  flow  down  the  stream,  above  the  point  of  his 
appropriation,  without  interruption  or  diminution  in  quantity. 

The  question  here  arises,  What  is  a  "stream,"  which  may  thus  be 
appropriated  ?  I  do  not  purpose  to  enter  into  any  full  discussion  of 
this  question,  which  may  be  regarded  as  rather  speculative  than  prac- 
tical throughout  these  Pacific  communities.  It  is  sufficient  to  say 
that  there  must  be  an  actual,  natural  stream,  with  defined  banks,  bed, 
channel,  and  current,  as  contradistinguished  from  a  mere  occasional 

"  Bradley  V.  Harkness,  26  Cal.  69.  Id.    490;    Kidd  v.    Laird,    15   Id.    161; 

"  Lower  Kincs  River  etc.  Co.  v.  Kings  Barnes  v.  Sabron,  10  Nev.  217. 

Biver  etc.  Co.,  60  Cal.  408;  Parks  Canal  &  "Lower  Kings  River  etc.  Co.  v.  Kings 

M.  Co.   V.  Hoyt,  67  Id.  44;  Reynolds  v.  River  etc.  Co.,  60  Cal.  408. 

Hosmer,  51  Id.  205;  McDonald  v.  Askew,  "  Reynolds  v.  Hosmer,  51  CaL  205. 

29  Id.  200;  Phoenix  W.  Co.  v.  Fletcher,  23  "  23  Cal.  481. 
Id.  481;  Natoma  W.  &  M.  Co.  v.  McCoy, 
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torrent  or  flow  of  surface  water  from  rains  or  melting  snow,  through 
a  hollow,  or  depression  in  the  surface  of  the  soil.  The  essential  nature 
of  a  "stream"  which  can  be  appropriated  was  briefly  but  accurately 
described  by  the  supreme  court  of  Nevada  in  a  leading  case:"  "To 
maintain  the  right  to  a  watercourse,  it  must  be  made  to  appear  that 
the  water  usuaUy  flows  therein  in  a  certain  direction  and  by  a  regu- 
lar channel  with  banks  or  sides.  It  need  not  be  shown  to  flow  con- 
tinually, and  it  may  at  times  be  dry,  but  it  must  have  a  well-defined 
and  substantial  existence."  It  would  plainly  be  impracticable  to  re- 
quire, as  an  essential  element  of  a  ''stream "  in  these  Pacific  states 
and  territories,  that  the  flow  of  water  should  be  continuous,  uninter- 
rupted, and  perennial,  during  the  entire  year  and  from  year  to  year. 
It  Is  well  known  that  some  of  the  most  important  and  well-defined 
streams  in  these  regions  become  dry  throughout  the  whole  or  a  con- 
siderable portion  of  their  lengths  during  certain  seasons  of  each  year. 
It  is,  perhaps,  more  correct  to  say  that  their  waters  sink  beneath  their 
beds,  and  flow  beneath  the  surface  instead  of  in  their  channels  on  the 
surf aca  All  these  streams,  nevertheless,  have  well-defined  beds,  chan- 
nels, banks,  and  currents,  and  are  in  every  respect  natural  ''streams." 
Such  being  the  appropriator's  right  over  the  stream  as  such,  I  pro- 
ceed to  consider  his  rights  over  the  water  which  comes  under  his  ex- 
clusive control  by  means  of  an  actual  diversion  and  appropriation. 
The  ^neral  doctrine  is  settled,  by  the  unanimous  consent  of  the  au- 
thorities, that  the  prior  appropriator  is  entitled  to  the  exclusive  use  of 
the  water,  up  to  the  amount  embraced  in  his  appropriation,  either  for 
the  original  purpose  or  for  any  other  or  different  purpose,  provided 
the  amount  is  not  thereby  increased,  without  diminution  or  material 
alteration  in  quantity  or  in  quality;  and  his  use  will,  to  that  extent 
and  for  such  purposes,  be  protected  against  all  subsequent  appropri- 
ators  or  claimants  using  or  interfering  with  the  water,  both  above 
and  below  on  the  same  stream;  and  to  this  end  he  may  obtain  all 
proper  reme<£es,  legal  and  equitable.*'  As  illustrations,  it  is  held  in 
Kimball  v.  Gearheart,  that  when  the  appropriator  has  completed  his 
ditch  so  as  to  receive  the  water  appropriated,  "he  is  then  entitled  to 

"  Barnes  ▼.  Sabron,  lONev.  217.  Coy«  Id.  490;  Batte  etc.  Co.  v.  Morgan, 

"Hines  v.  Johnson,  61  Cal.  259;  Stein  19  Id.  609;   Kidd  v.  Laird,   16  Id.  161; 

Canal  Co.  v.  Kern  Island  I.  C.  Co.,  53  Id.  Kimball  v.  Gearhard,  12  Id.  27;  Ortman 

563;  Reynolds    v.   Hosmer,  51  Id.   205;  ▼.  Dixon,  13  Id.  33;  Bear  River  etc.  Co. 

Gregory  v.  Nelson,  41  Id.  278;  Clark  v.  v.  N.  Y.  M.  Co.,  8  Id.  327;  Ophir  Silver 

WiUett,  38  Id.  524;  Davis  t.  Gale,  32  Id.  M.  Co.  v.  Carpenter,  4  Nov.  534;  Barnes 

26;  McDonald  v.  Askew,  29  Id.  200;  HiU  v.  Sabron,  10  Id.  217;  Strait  y.  Brown,  16 

V.  Smith,  27  Id.  476;  32  Id.  166;  Rupley  Id,  317;  Appleton  v.  Peterson,  20  WalL 

T.  Welch,  23  Id.  453;  Phcenix  W.  Co.  v.  515, 
Fletcher,  Id.  492;  Katoma  W.  Co.  v.  Mo- 
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said  water  as  against  all  persons  subsequently  claiming  or  locating 
it;"  and  "possession  or  actual  appropriation  is  the  test  of  priority  in 
all  claims  to  the  use  of  water,  when  such  claims  are  not  dependent 
upon  the  ownership  of  the  land  through  which  the  water  flowa"  In 
Ortman  v.  Dixon,  it  is  held  that  "a  prior  appropriator  of  water  for 
mill  purposes  is  entitled  to  it  to  the  extent  of  his  appropriation,  and 
for  those  purposes  to  the  exclusion  of  any  subsequent  appropriation 
for  the  same  or  for  other  purposes."  In  Barnes  v.  Sabron,  the  su- 
preme court  of  Nevada  held  that  "the  first  appropriator,  for  purposes 
of  irrigation,  of  the  water  of  a  stream  running  through  the  public 
lands  has  the  right  to  insist  that  the  water  flowing  therein  shall^ 
during  the  irrigating  season,  be  subject  to  his  reasonable  use  and  en- 
joyment to  the  full  extent  of  his  original  appropriation  and  beneficial 
use.  To  this  extent  his  rights  go,  but  no  further,  for  in  subordination 
to  such  rights,  subsequent  appropriators  may  appropriate  the  re- 
mainder of  the  water  running  in  said  stream."  J.  N,  P. 

(to  be  contimued.) 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
Cahn  v.  Wong  Town  On. 

FUed  February  J^  1884, 

SuB<x>HBiNATiONS — INDEPENDENT  PATENTS. — Where  a  patent  is  issned  for  an  inven- 
tion consisting  of  a  combination  of  a  number  of  elementB,  and  there  is,  at  the  same  time, 
&n  invention  made  by  the  patentee  consisting  of  a  sub-combination  of  a  part  of  the  ele- 
ments eDtering  into  the  larger  combination,  and  the  patent  issued  does  not  embrace 
snch  sub-combination,  the  inventor  of  both,  at  the  same  time,  may  afterwards  obtain 
an  independent  patent  for  the  sub-combination,  provided  he  applies  therefor  within 
two  years  after  the  invention  has  gone  into  public  use  or  been  on  sale. 

M.  A.  Wheaton,  for  the  complainant. 
J.  L,  Boone,  for  the  defendant. 

Sawteb,  Circuit  Judge  (delivering  an  oral  decision).  This  action  is 
npou  a  patent.  The  patent  consists  of  lapping  over  two  pieces  of  leather 
in  making  the  seam  of  a  boot,  or  any  other  work  of  the  kind,  running  a 
line  of  rivets  along,  and  then  a  line  of  stitching  on  each  side  of  the  line 
of  rivets,  so  as  to  make  a  compact,  tight  seam.  The  plea  sets  up  that 
the  patentee  in  this  case,  on  a  prior  occasion,  procured  a  patent,  and 
that  this  other  and  prior  patent  is  for  the  same  thing,  with  the  addition 
of  a  piece  of  india-rubber  inserted  between  two  pieces  of  leather.  The 
strip  of  india-rubber  having  been  inserted,  a  line  of  rivets  is  run  along 
with  two  lines  of  stitching,  one  on  each  side  of  the  line  of  rivets,  the 
same  as  in  the  second  patent. 

The  defendant  claims  that  the  second  patent  is  not  a  new  invention. 
That  it  is  merely  a  combination  of  a  part  of  the  elements  of  the  first  pat- 
ent, or  of  the  prior  invention,  and,  therefore,  that  the  second  patent  is 
void,  1^  not  covering  a  new  invention.  I  think,  probably,  that  would  be 
the  case  if  the  patentee  were  a  different  inventor — ^if  the  patentee  in  the  prior 
patent  had  been  a  different  person  from  the  patentee  in  the  second,  I  am 
inclined  to  think  it  would  be  so.  But  the  prior  patentee  is  the  same  man, 
and,  doubtless,  if  he  had  made  the  invention  at  the  time  he  obtained  his  first 
patent,  he  might  have  got  a  patent  for  the  sub-combination,  omitting  one 
element — the  slip  of  india-rubber.  And  it  does  not  appear  in  the  plea 
that  this  second  invention  has  been  in  public  use,  or  on  sale,  for  more 
than  two  years,  whereby  it  would  be  abandoned  to  the  public.  He 
failed,  therefore,  if  he  is  the  inventor  of  both  at  the  same  time,  to  obtain 
a  patent  for  all  he  was  entitled  to.  If  he  was  the  inventor  at  that  time, 
he  was  entitled  to  patent  the  second  or  sub-combination  of  elements, 
omitting  the  inserted  strip  of  india-rubber,  as  well  as  the  first  combing 
ing  all  the  elements.  He  might,  perhaps,  have  got  a  reissue  covering 
both,  if  his  invention  of  the  sub-combination  is  sufficiently  indicated  in 
the  specifications  of  the  first  patent;  but  he  has  chosen  to  obtain  an  in- 
dependent patent  for  the  sub-combination. 

If  he  invented  it  at  the  same  time  with  the  other,  he  might,  undoubt- 
edly, have  obtained  a  patent  in  the  first  instance.  I  think  if  it  was  pat- 
entable with  the  additional  element  of  the  india-rubber,  the  sub-combi- 
nation, without  the  addition  of  the  india-rubber,  invented  at  the  same 
time,  would  be  patentable.  Justice  Field  says,  in  the  giant-powder  case, 
that  this  is  the  proper  mode  of  proceeding,  where  there  ill  another  inven- 
tion for  which  an  independent  patent  might  have  been  obtained,  but  has 
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been  oinitied.  If  he  was  the  inventor  of  both,  he  was  entitled  to  patent 
both — the  sub-combination  without  the  atrip  of  india-rubber,  as  well  as 
the  entire  combination  of  the  lapping  of  the  leather  and  the  interven- 
tion of  a  piece  of  india-rubber  to  make  the  seam  tighter,  and  better  still 
in  combination  with  the  line  of  rivets  and  line  of  stitching  on  each  side 
of  it.  He  being  the  first  person  to  invent  both,  I  think  it  was  patentable 
as  to  both.  He,  doubtless,  did  invent  the  sub-combination  as  well  as  the 
entire  combination  at  the  same  time.  He  embraced  the  sub-combination 
in  the  last  patent  without  the  additional  element  intervening,  and  it  does 
not  appear  that  it  was  on  sale  for  two  years  before  the  application  for 
the  last  patent.  I  think  the  plea,  then^  should  be  overruled. 
And  it  is  so  ordered. 


Martin  v,  Baldwin  et  al. 

FUed  February  4,  I884. 

Pendekct  of  a  Suit  fok  Paetition  in  the  State  Cousts,  such  suit  bemg  in  the 
nature  of  a  proceeding  in  rem,  is  a  bar  to  a  snbsequent  suit  for  partition  of  the  same  land 
in  the  United  States  courts,  brought  by  a  successor  in  interest,  pendente  lUe,  of  some  of 
the  parties  to  such  former  suit  against  the  successors  in  interest  of  the  other  partiee^ 

Suit  for  partition.    The  opinion  states  the  facts. 

W,  S,  WoodSy  for  the  complainant. 

Latimer  &  Morrow,  for  the  defendants. 

Sawteb,  Circuit  Judge  (delivering  an  oral  decision).  This  is  a  suit  for 
partition  of  a  ranch,  Camilo  Martin  bringing  the  suit  against  Baldwin 
and  Garvej  for  pardtion,  alleging  that  he  owns  a  certain  portion,  and 
that  Baldwin  and  Garvej  own  the  remaining  portions.  The  plea  sets  up 
that  W.  and  F.  W.' Temple  commenced  suit  in  the  district  court  for  the 
district  of  Los  Angeles  county,  against  Baldwin,  one  of  the  defendants 
in  this  suit,  and  several  other  defendants  named,  being  the  other  owners 
at  the  time,  for  a  partition  of  this  same  ranch;  that  said  suit  is  still  pend- 
ing in  the  superior  court  for  the  county  of  Los  Angeles;  that  it  embraces 
the  identical  object  and  subject-matter  involved  in  this  suit;  that  since 
the  commencement  of  that  suit,  the  plaintiff  in  this  proceeding,  Camilo 
Martin,  has  purchased  the  interest  of  the  Temples,  and  now  owns  the 
same  interest  that  the  Temples  did;  that  Garvey  has  purchased  the  inter- 
est of  some  of  the  other  defendants  in  the  suit,  and  that  Camilo  Martin, 
the  complainant  in  this  suit,  and  Baldwin  have  also  purchased  the  re- 
maining interest  of  the  other  defendants  in  the  suit,  so  that  now  Martin, 
Garvey,  and  Baldwin  are  owners  of  the  entire  ranch;  that  though  there 
are  other  parties  to  the  former  suit  for  partition,  yet  the  parties  to  the 
present  suit  have  succeeded  to  their  interests  pendente  lUe,  and  are  now 
the  only  parties  in  interest;  that  the  same  interests  are  now  involved,  the 
parties  to  this  suit  having  purchased  in  subsequently  to  the  bringing 
of  the  former  suit  and  the  filing  of  notice  of  lispendeixs,  and  are,  therefore, 
in  privity  with  those  other  parties;  that  this  suit  involves  precisely  the 
same  questions  that  the  former  suit  does,  and  that  the  judgment  or  the 
decree  in  the  former  suit  would  be  binding  upon  all  the  world.  Section 
1908  of  the  code  of  civil  procedure  says:  ''The  effect  of  a  judgment  or 
final  order  in  anf  action  or  special  proceeding  before  a  court  or  judge  of 
this  state^  or  of  the  United  States,  having  jurisdiction  to  pronounce  the 
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jadgment  or  order,  is  as  follows:  *  *  *  2.  In  other  oases,  the  judg- 
ment or  order  is,  iu  respect  to  the  matter  directly  adjudged,  couclusive 
between  the  parties  and  their  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding,  litigating  for 
the  same  thing,  under  the  same  title,  and  in  the  same  capacity." 

Precisely  the  same  relief  is  to  be  had  in  one  suit  as  in  the  other,  and 
the  judgment  in  the  first  suit  would  be  binding  upon  all  the  parties.  It 
is  trae,  that  these  are  different  jurisdictions,  that  is  to  say,  one  is  the 
jarisdiction  of  the  United  States  and  the  other  of  the  state  court,  and  in  or- 
dinary cases,  the  pending  of  the  suit  in  one  of  these  tribunals  would  not 
abate  a  suit  pending  in  another.  But  these  suits  are  for  partition  of  the 
same  land,  and  the  two  courts  might  reach  a  different  result,  and  there 
be  no  error  in  either  proceeding  upon  which  the  judgment  could  be  re- 
versed. The  parties  would  find  themselves  in  a  very  embarrassing  posi- 
tion if  the  judgments  should  be  different  in  the  different  courts  and  both 
of  them  be  valid.  The  jurisdiction  of  the  two  courts  is  concurrent.  The 
proceeding  is  in  the  nature  of  a  proceeding  in  reni.  When  two  courts 
have  concurrent  jurisdiction  in  a  proceeding  in  rem,  and  one  court  ob- 
tains possession  of  the  res,  ordinarily  it  would  be  entitled  to  proceed  to 
jadgment  without  interference  from  the  other  court.  Certainly  one 
court  would  not  be  entitled  to  take  the  res  out  of  the  possession  of  another 
court  of  concurrent  jurisdiction,  which  in  the  exercise  of  its  lawful  author- 
ity has  obtained  the  actual  physical  possession  of  the  thing  in  suit.  It 
seems  to  me,  that  the  same  principle  should  apply  to  a  suit  for  partition. 
The  action  is  locals  and  the  courts  having  concurrent  jurisdiction  must, 
necessarily,  exercise  the  same  territorial  jurisdiction,  although  the  courts 
may  be  courts  of  different  sovereignties.  The  proceeding  being  in  the 
nature  of  a  proceeding  in  rem,  the  court  first  obtaining  legal  possession 
or  control  of  the  res  ought,  by  comity  at  least,  if  not  otherwise,  to  be 
permitted  to  proceed  to  an  adjudication  without  interference  by  the  other 
conrt.  As  a  matter  of  sound  legal  discretion  and  comity,  I  think  the 
court  is  authorized  to  abate  the  suit  in  this  court  on  the  ground  of  the 
pending  of  the  other  suit  in  the  state  court,  even  if  the  party  pleading 
the  matter  of  abatement  is  not  entitled  to  have  it  abated  as  a  matter  of 
strict  legal  right.  The  complainant  can  not  complain,  for  he  purchased 
pending  the  former  suit,  and  the  notice  of  lis  pendens  filed  in  pursuance 
of  the  statute  informed  him  of  the  condition  of  the  lands.  He  purchased 
into  a  lawsuit  in  regard  to  lands  already  in  the  legal  control  of  another 
court.  This  court  at  the  commencement  of  that  suit  had  no  jurisdiction 
whatever  of  the  case — ^the  parties  being  then  all  citizens  of  California — 
and  complainant  took  his  interest  cumonere. 

Let  the  plea  be  sustained. 
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DISTRICT  COURT,  DISTRICT  OF  OREGON. 
The  Ullock,  Alezandeb  Swibtoslawssi,  Glaimant, 

Filed  February  7,  I8S4. 

Offer  of  Pilot  Sebvigb  bt  Signal. — ^Tbe  pilot  commiBsioners  of  Oreaoo,  under  the 
pilot  act  of  1882,  are  authorized  and  required  to  declare  by  rule  what  shall  constitute  a 
valid  oflfer  of  pilot  sennce  on  the  Columbia-river  bar  pilot  grounds,  by  a  signal  addresse<l 
to  the  eye,  and  in  so  doing  may  prescribe  the  distance  witnin  which  such  signal  must  be 
made  from  the  vessel  signaled. 

Signal  fob  an  Offer  of  Pilot  Service. — The  statute  of  the  United  States  does  not 
prescribe  any  signal  to  be  used  on  a  pilot  boat  in  making  an  offer  of  pilot  service,  and 
the  light  required  by  section  4233  of  the  revised  statutes  to  be  carried  by  a  sailing  pilot 
vessel  at  night  is  only  used  to  prevent  collision,  and  incidentally  to  give  notice  of  the 
character  of  such  craft;  but  the  usual  signal  by  wliich  an  offer  of  pilot  service  is  made 
is  the  jack  set  at  the  main  truck  in  the  day-time,  and  **  flare-ups  ^  at  niffht,  and  this  jack 
is  usually  the  ensign  of  the  country  in  which  the  service  is  offered.  In  the  United 
States  it  is  a  blue  flag  charged  with  a  star  for  every  state  then  in  the  Union,  and  called 
the  **  union  jack." 

The  Term  "State"  CoNaTRUEDTO  Include  a  "Territory." — ^The  term  "state," 
in  the  act  of  March  2,  1837,  5  Stat.  153,  E.  S.,  sec.  4236,  regulating^  the  taking  of  pilots 
on  a  water  forming  the  boundary  between  two  states,  constraed  to  include  an  organized 
"  territory  "  of  the  United  States. 

In  admiralty.     The  opinion  states  the  facts. 

Frederick  R,  Strong,  for  the  libelant. 

Erasmus  D,  Shattuck  and  Robert  L,  McKee,  for  the  claimant. 

Deadt,  J.  Th^  libelant^  Oeorge  W.  Wood,  of  the  pilot  schooner 
J.  C.  Cozzens,  bnngs  this  suit  to  enforce  a  claim  for  pilotage  against  the 
British  bark  Ullock,  of  seventy-six  dollars,  growing  out  of  an  offer  to 
pilot  said  bark  in  and  over  the  Columbia-river  bar  on  March  24,  1883^ 
and  a  refusal  to  receive  the  same  by  the  master  and  claimant,  Alexander 
SwietoslawskL 

It  appears  that  the  alleged  offer  was  made  between  four  and  five 
o'clock  in  the  afternoon,  at  a  distance  of  some  twenty-five  miles  from 
the  bar,  and  consisted  in  the  schooner  setting  her  jack  at  the  main 
truck  until  dark,  when  she  set  her  mast  headlight  and  burned  "  flare-upa '' 
over  the  side.  The  bark  was  approaching  the  bar  from  the  south-west. 
The  schooner,  which  was  lying  to,  north-west  of  the  bar,  on  observing 
her,  ran  down  before  the  wind  across  the  course  of  the  bark.  The  bark 
paid  no  attention  to  the  schooner,  but  kept  on  her  course  about  east- 
north-east,  until  half-past  seven  o'clock,  when  she  had  the  Cape  Hancock 
light  on  her  port  bow  and  was  hailed  bj  the  steam-tug  Brenham  and  took 
therefrom  a  pilot.  The  schooner  in  her  run  down  the  coast  passed  astern 
of  the  bark,  and  then  jibed  sails  and  followed  her.  Between  nine  and  ten 
o'clock  the  bark  tacked  and  stood  off  shore,  and  soon  after  met  the 
schooner  with  the  libelant  on  board,  who  offered  his  services  as  pilpt, 
which  were  declined  by  the  pilot  on  board,  the  master  being  below. 

In  the  testimony  of  the  crews  of  the  bark  and  schooner,  there  is  the 
usual  amount  of  flat  contradiction  concerning  the  disputed  circumstances 
of  the  case.  The  libelant  swears  that  when  the  fog  lifted  and  he  first 
sighted  the  bark  she  was  in  plain  sight,  and  not  more  than  two  or  three 
miles  distant,  when  he  put  the  schooner  before  the  wind  and  made  sail 
to  cut  her  off,  and  that  when  he  came  within  a  mile  of  her  he  expected 
the  bark  to  lie  to  until  he  could  go  aboard,  but  that  she  kept  on  her 
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course,  and  the  schooner  had  to  jibe  her  sails  to  follow,  whereby  the 
latter  fell  astern,  and  that  thereafter  he  kept  within  from  one  to  three 
quarters  of  a  mile  of  the  bark  until  they  met. 

The  master  of  the  bark  swears  that  when  he  first  sighted  the  schooner 
she  was  seven  or  eight  miles  away,  and  when  night  set  in  she  was  still 
four  or  five  miles  distant,  and  he  did  not  see  her  afterward  until  they 
met  as  above  stated.  But  the  master  admits  that  he  saw  the  schooner, 
and  that  he  knew  she  was  a  pilot  boat  from  the  flag  at  her  mainmast, 
and  that  he  did  not  lie  to  or  signal  for  a  pilot,  because  he  did  not  know 
certainly  how  far  he  was  from  the  bar,  and  he  did  not  want  to  take  a 
pilot  BO  far  out  as  to  incur  the  payment  of  "distance''  or  ''off-shore'' 
pilotage. 

It  is  admitted  that  the  master  of  the  TJUock  had  been  in  the  river  four 
times;  that  the  Gozzens  is  the  only  pilot  schooner  that  had  been  on  the 
bar  for  about  two  years  before  this  time,  and  that  she  put  a  pilot  on  the 
TJUock  under  the  same  master  in  1882;  that  the  libelant  was  a  duly 
qualified  bar  pilot  under  the  laws  of  Oregon,  and  that  the  pilot  from  the 
tug  who  brought  in  the  bark  was  a  duly  qualified  one  under  the  laws  of 
Washington  territory. 

By  section  30  of  the  Oregon  pilot  act  of  1882,  Seas.  Laws,  20,  it  is  pro- 
vided, that  ''the  pilot  who  first  speaks  a  vessel,  «  «  *  q^  j^iy  ofifers 
his  services  thereto,  as  a  pilot  on  or  without  the  bar  pilot  ground,  is  en- 
titled to  pilot  such  vessel  over  the  same,"  but  the  master  may  decline 
the  offer,  in  which  case  he  shall  pay,  if  inward  bound,  full  pilotage.  And 
section  3d  provides,  that  the  pilot  commissioners  "  must  declare  by  rule 
what  constitutes  a  speaking  of  a  vessel  or  an  offer  of  pilot  service  on  the 
har  pilot  grounds,"  within  the  meaning  of  the  act. 

By  rule  9,  adopted  by  the  commissioners  in  pursuance  of  this  author- 
ity, on  November  17,  1882,  it  is  provided,  that  "the  term  'speaking  a 
vessel  for  pilot  service '  shall  be  construed  to  mean  either  by  the  usual 
form  of  hailing,  or,  if  out  of  hailing  distance  and  within  one  half  mile, 
then  the  usual  code  of  signal  shall  be  made  use  of." 

This  rule  preserves  the  distinction  that  is  made  in  the  pilot  act,  be- 
tween "speaking"  or  "hailing"  ayessel,  and  a  mere  "offer  "of  pilot 
service.  The  former  implies  that  the  parties  are  within  speaking  dis- 
tance', and  can  only  be  done  by  word  of  mouth,  supplemented,  it  may 
be,  by  some  such  device  for  projecting  the  sound  of  the  voice  as  a  speak- 
ing-trumpet, or  even  personal  gesticulation:  Commonwealth  v.  Bickert- 
son,  5  Met.  412;  2  Parsons  on  Ship.  &  Ad.  109.  But  an  "offer  "  of  pilot 
service  may  also  be  made  by  some  arbitrary  but  established  sign  or 
demonstration,  made  from  beyond  ear-shot,  and  addressed  exclusively  to 
the  eye.  And  this  offer,  according  to  the  rule,  must  be  made  with  "  the 
usual  code  of  signal,"  whatever  that  is. 

It  is  unfortunate  that  the  commissioners  did  not  declare  definitely 
what  signal  constitutes  an  offer  of  pilotage,  as  required  by  the  act.  De- 
claring that  the  offer  should  be  made  by  "the  usual  code  of  signal" 
has  thrown  no  light  on  the  subject,  and  maybe  darkened  it.  The  expert 
witnesses,  including  one  of  the  commissioners,  do  not  seem  to  be  very 
clear  as  to  what  this  "usual  code  of  signal"  is;  though  the  apparent 
confusion  of  their  testimony  may  arise  from  the  want  of  knowledge  on 
the  part  of  counsel  who  examined  them. 

For  instance,  the  commissioner  having  testified  that  an  offer  of  service 
was  customarily  made   by  the  pilot  boat  putting   her   "  head  down 
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towards  the  ship,  and  showing  her  blue  flag/'  her  number  being  on  her 
mainsail,  ''and  at  night  by  burning  a  flare/'  counsel  for  the  libelant 
said,  *'  Then  I  understand  yon  to  mean  the  use  of  the  usual  signals  pre- 
scribed by  the  revised  statutes  of  the  United  States,  to  be  used  on  board 
pilot  boats?"  to  which  the  witness  answered  "Yes/' 

Now  there  are  no  signals  prescribed  by  the  statutes  of  the  United 
States  for  the  use  of  pilot  boats  in  making  an  offer  of  pilot  services;  nor 
had  the  witness  in  any  way  indicated  that  that  was  what  be  meant  when 
he  said  that  the  pilot  boat  must  "  show  her  blue  flag."  The  question 
was  based  upon  an  erroneous  assumption,  both  as  to  the  statute  and  the 
previous  statement  of  the  witness,  while  the  answer  was  apparently 
made  upon  a  total  misapprehension  of  both. 

The  rule  assumes  that  there  is  a  usual  and  well-understood  signal,  by 
which  a  pilot  boat  can  make  an  offer  of  pilot  service  to  a  vessel  not 
within  hailing  distance,  and  be  understood.  But  whether  that  signal  is 
known  throughout  the  civilized  world,  or  whether  its  use  is  confined  to 
this  coast,  or  even  this  port,  does  not  clearly  appear  from  the  evidence, 
or  at  all  from  the  rule. 

But  this  is  a  subject  concerning  which  I  think  the  court  may  supple- 
ment the  evidence  by  its  judicial  knowledge.  And  first,  the  use  of  the 
word  **  code  "  in  the  rules  is  misleading.  I  think  there  is  no  ''  code  "  of 
pilot  signals,  although  there  may  be  and  doubtless  is  a  signal  for  "  a 
pilot  wanted,",  in  the  international  code  of  signals,  or  that  of  any  coun- 
try. The  usual  signal  by  which  an  offer  of  pilot  service  is  made  in  the 
day-time  is  a  flag  at  the  mast-head.  This,  of  course,  will  be  the  flag  of 
the  country  in  which  the  offer  is  made,  or  that  modification  or  portion  of 
it  called  the  ''  jack."  In  the  United  States  it  is  a  blue  flag  charged  with 
a  star  for  every  state  in  the  Union,  and  called  the  "  union  jack." 

By  section  4233,  subdivision  11,  of  the  revised  statutes,  a  sailing  pilot 
vessel  is  required  to  carry  a  white  light  at  her  mast-head  during  the 
night,  and  "  exhibit  a  flare-up  light  every  fifteen  minutes."  But  neither 
of  these  lights,  thus  required  to  be  carried,  are  signals  that  indicate  an 
offer  of  pilot  service,  for  they  must  be  carried  although  all  thb  pilots  on 
the  boat  have  been  distributed.  Evidently,  the  statute  requires  these 
lights  to  be  burned  for  the  purpose  of  making  known  the  whereabouts 
and  character  of  the  boat  in  order  to  prevent  collision,  and  incidentally 
to  advise  any  one  in  need  of  or  desiring  the  service  of  a  pilot  where  to 
apply. 

But  the  burning  o)  "  flare-ups,"  or  a  flashing  light  over  the  side  of  the 
boat,  at  short  intervals,  is  also  the  customary  method  of  making  an  offer 
of  pilot  service  at  night.  It  follows  that  the  libelant  made  a  proper 
tender  of  his  services  as  a  pilot  to  the  UUock,  both  in  the  day-time  and 
after  night,  provided  he  did  so  within  the  distance  prescribed  by  the 
ninth  pilot  rule. 

Without  saying  so  directly,  the  necessary  effect  of  this  rule  seems  to 
be  to  require  that  an  offer  of  pilot  service  made  otherwise  than  by  hail- 
ing— as  by  signal — shall  be  made  within  a  half-mile  of  the  vessel  sig- 
naled. Counsel  for  the  libelant  contends,  however,  that  the  power  of 
the  commissioners  does  not  extend  to  prescribing  the  distance  within 
which  such  offer  must  be  made.  But  in  my  judgment  it  does;  and  for 
manifest  reasons.  They  are  expressly  authorized  and  required  to  de- 
clare what  shall  constitute  a  valid  offer  of  pilot  service;  and  when  this 
may  be  done  by  a  signal,  as  by  setting  a  blue  flag  at  the  main-truck,  the 
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distance  at  "which  the  pilot  boat  is  from  the  yessel  signaled  is  a  mate- 
rial element  in  the  transaction.  And  first,  it  ought  nofc  to  be  so  far 
away  as  to  leaTe  any  room  for  dispute  as  to  whether  the  signal  was  made 
or  seen;  and  second,  a  vessel  ought  not  to  be  compelled  to  wait  for  a 
pilot  from  a  boat  that  signals  her  a  great  way  off,  when  in  all  probability 
she  can  get  one  sooner  and  nearer  in  shore  if  she  is  allowed  to  proceed 
on  her  way.  And  what  distance  is  suitable  and  convenient  for  both  the 
party  making  and  receiving  the  signal,  is  a  matter  committed  by  the 
pilot  act  to  the  judgment  of  the  commissioners.  It  is  urged  that  a  half- 
mile  is  a  very  short  limits  and  that  it  might  well  be  a  mile  or  two.  But 
the  commissioners  are  probably  better  judges  of  this  matter  than  counsel; 
and  if  it  is  thought  they  have  erred  in  this  respect,  they  must  be  asked  to 
correct  it.  It  is  not  in  the  power  of  the  court  to  disregard  or  modify 
their  action  thereabout. 

As  to  whether  the  offer  of  the  libelant  was  made  within  a  half-mile  of 
the  Xniock,  the  testimony  of  the  two  crews  is  widely  divergent.  The  rea- 
son given  by  the  master  of  the  XTllock  for  declining  the  offer  is  evidently 
not  ingenuous,  and  ought  to  have  some  effect  upon  his  general  credibil- 
ity. He  saysUiat  he  preferred  to  take  a  pilot  from  the  schooner  because 
he  knew  the  charges  were  less  than  those  of  the  tug  pilots;  and  at  the 
same  time,  as  a  reason  for  not  taking  this  cheaper  one  when  it  was  offered 
him,  he  says  that  he  did  not  want  to  take  a  pilot  so  far  from  the  bar  and 
thereby  incur  the  additional  expense  of  ''distance"  or  "off-shore'"  pilot- 
age. But  he  knew  very  well  that  there  is  no  such  thing  as  "  distance  " 
or  "  off-shore "  pilotage  at  the  mouth  of  the  Golumbia  river;  and  that 
the  charge  for  piloting  a  vessel  in  and  over  the  bar  is  all  one,  whether 
the  pilot  boards  her  at  the  outermost  buoy  or  at  any  distance  beyond. 

He  had  run  his  reckoning  for  the  Columbia  river,  and  been  unable  to 
take  an  observation  for  some  days  on  account  of  the  fog,  and  would  nat- 
urally be  glad  to  avail  himself  of  the  services  of  the  first  pilot  that  offered, 
unless  there  was  some  special  and  cogent  reason  to  the  contrary.  It  is 
certain  that  the  reason  assigned  was  not  the  true  one.  And  probably 
the  fact  is  that  the  master  really  desired  to  take  a  pilot  from  the  tug,  so 
as  to  facilitate  a  deal  for  towage,  which  is  a  much  weightier  matter  than 
the  cost  of  pilotage. 

But  I  doubt,  even  on  the  evidence  of  the  libelant  and  others  of  the 
crew  of  the  schooner,  if  she  was  ever  within  a  half-mile  of  the  Ullock  on 
that  occasion,  before  the  pilot  of  the  tug  boarded  her.  The  burden  of 
proof  in  this  respect  is  on  the  libelant;  and  he  can  not  prevail  unless  it 
appears  from  the  evidence  that  his  offer  was  made  to  the  XJllock  within  * 
the  legal  distance.  The  strongest  statement  which  the  libelant  is  willing 
to  muce  on  this  point  is,  that  he  was  within  from  one  to  three  quarters  of 
a  mile  of  the  Ullock;  and  this  being  taken,  as  it  should  be,  most  strongly 
against  himself,  amounts  to  no  more  than  that  he  was  within  three  quar- 
ters of  a  mile  of  said  vessel. 

But  there  is  another  point  made  in  the  case  by  the  claimant,  upon 
which  I  think  the  decision  must  be  against  the  libelant.  By  the  act  of 
March  2,  1837,  5  Stat.  153,  B.  S.,  sec.  4236,  it  is  provided,  that  ''the 
master  of  any  vessel  coming  in  or  going  out  of  any  port  situate  upon 
waters  which  are  the  boundary  between  two  states  may  employ  any  pilot 
duly  licensed  or  authorized  by  the  laws  of  either  of  the  states  bounded 
OD  such  waters,  to  pilot  the  vessel  to  or  from  such  port." 

This  act  was  passed,  as  is  well  known,  on  account  of  the  conflicting 
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legislation  and  the  Btrife  between  New  York  and  New  Jersey  and  their 
pilots  for  the  pilotage  of  vessels  entering  the  Hudson  river  and  bound  to 
New  York  or  other  ports  thereon. 

1^,  may  be  admitted  that  the  Columbia  river  is  not  a  boundary  between 
two  "  states  "  in  the  sense  in  which  the  word  is  used  in  the  constitution, 
but  it  is  the  boundary  between  one  such  state  and  an  organized  territory 
of  the  United  States.  The  case  is  within  the  mischief  intended  to  be 
remedied  by  the  act  of  1837.  The  subject  is  wholly  within  the  power  of 
congress,  and  it  may  apply  the  rule  contained  in  the  act  to  the  case  of  a 
water  forming  the  boundary  between  a  state  and  territory,  as  well  as  be- 
tween two  states  of  this  Union.  The  territory  of  Washington  is  an 
organized  political  body — a  state  in  the  general  and  unqualified  sense  of 
the  word — with  power  to  legislate  on  all  rightful  subjects  of  legislation, 
except  as  otherwise  provided  in  its  constitution,  one  of  which  is  pilots 
and  pilotage  on  the  Columbia-river  bar:  The  Panama,  1  Deady,  31. 

True,  this  power  is  derived,  for  the  time  being,  from  congress.  But 
the  power  of  a  state  of  the  Union  to  legislate  on  this  subject  only  exists 
until  congress  sees  proper  to  exercise  it.  There  being  no  constitutional 
limitation  upon  the  power  of  congress  in  this  respect,  and  it  having  the 
same  right  to  regulate  the  taking  of  a  pilot  on  a  water  that  forms  the 
boundary  between  a  state  and  territory  as  it  has  between  two  states 
proper,  I  think  the  word  **  state "  in  the  act  of  1837  ought  to  be  con- 
strued to  include  any  organized  body  politic  or  community,  within  the 
territorial  jurisdiction  of  the  United  States,  having  the  power  to  legislate 
on  the  subject  of  pilots  and  pilotage  on  a  water  forming  a  boundary  be- 
tween 4tself  and  a  state  of  this  Union. 

In  the  case  of  The  Panama,  1  Deady,  33,  in  speaking  of  this  act  in 
18G1,  I  said:  **  Whether  the  word  '  state,'  as  used  in  this  act,  should  be 
construed  so  as  to  include  a  territory,  is  a  question  not  free  from  doubt. 
This  case  is  within  the  mischief  intended  to  be  remedied  by  the  act,  and 
it  seems  to  me  might  be  held  to  come  within  its  spirit  and  purview,  with- 
out any  violation  of  principle.  I  do  not  think  it  comes  within  the  rea- 
soning or  considerations  that  controlled  the  court  in  Hepburn  v.  Ellzey, 
2  Cranch,  445,  in  which  it  was  held  that  under  the  judiciary  act,  giving 
the  national  courts  jurisdiction  of  controversies  between  citizens  of  dif- 
ferent states,  a  citizen  of  the  District  of  Columbia  could  not  sue  in  such 
courts  as  a  citizen  of  a  state,  because  such  district  was  not  a  member  of 
the  Union.*' 

The  ruling  in  Hepburn  v.  Ellzey,  supra,  was  afterwards  applied  in 
'New  Orleans  v.  "Winter,  1  Wheat.  91 ,  to  the  case  of  a  territory,  when  it 
was  said  that  although  the  district  and  the  territory  are  both  states — 
political  societies — in  the  larger  and  primary  sense  of  the  word,  neither 
of  them  is  such  in  the  sense  in  which  the  term  is  used  in  the  constitu- 
tion, in  the  grant  of  judicial  power  to  the  national  government  on  ac- 
count of  the  citizenship  or  residence  of  the  parties  to  a  controversy, 
when  it  is  understood  to  comprehend  only  "members  of  the  American 
confederacy."  In  Barney  v.  Baltimore,  6  Wall.  287,  these  rulings  were 
followed  without  question,  upon  the  principle  of  stare  decisis. 

In  Watson  v.  Brooks,  8  Saw.  321,  it  was  said,  even  of  this  construction : 
"  It  is  very  doubtful  if  this  ruling  would  now  be  made  if  the  question 
was- one  of  first  impression;  and  it  is  to  be  hoped  it  may  yet  be  reviewed 
and  overthrown.  By  it,  and  upon  a  narrow  and  technical  construction 
of  the  word  '  state/  unsupported  by  any  argument  worthy  of  the  able 
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and  distinguisbed  judge  who  nnnoanced  the  opinion  of  the  court,  the 
Ikrge  and  growing  population  of  American  citizens  resident  in  the'  Dis- 
trict of  Columbia  and  the  eight  territories  of  the  United  States  are  de- 
prived of  the  privilege  accorded  to  all  other  American  citizens,  as  well  as 
aliens,  of  going  into  the  national  courts  when  obliged  to  assert  or  defend 
their  legal  rights  away  from  home." 

But  the  special  reason  for  this  narrow  construction  of  the  word  "state" 
does  not  applj  in  this  case.  Gongress  had  the  power  to  extend  the  act 
of  1837  over  a  water  constituting  the  boundary  between  the  state  of  Ore- 
gon and  the  territory  of  Washington.  The  language  actually  used  in 
the  act  may  reasonably  be  construed  so  as  to  accomplish  this  object;  and 
the  case  is  within  the  mischief  intended  to  be  remedied  thereby. 

The  master  of  the  Ullock  being  then  entitled,  upon  this  construction 
of  the  law,  to  take  a  pilot  from  either  Oregon  or  Washington,  without 
reference  to  which  made  the  first  offer  of  his  services,  the  libelant  is  not 
entitled  to  recover  as  for  an  offer  and  refusal  of  pilot  services,  even 
though  such  offer  was  duly  made. 

There  must  be  a  decree  dismissing  the  libel,  and  for  costs  to  the 
claimant. 


SUPREME  COURT  OF  IDAHO. 

BUPEBT  V.  BOABD  OF  CoTTNTY  COMMISSIONERS  OF  AlTTJBAS  CoXTSTX. 

Filed  September  11, 188S. 

ks  AmuLL  PBOM  AN  Obdbr  of  th£  Boabd  oj  County  Comhissionebs  declaring  the 
result  of  an  election  for  a  county  seat  may  he  taken  to  the  difitiict  coart  of  said  county, 
tod  when  so  taken,  the  action  is  commenced  when  tlie  notice  of  appeal  is  filed  with  the 
clerk  of  the  board  of  county  commissioners. 

The  Board  of  County  Commissionebs  is  not  a  Court,  it  has  no  judicial  functions  or 
power,  and  can  not  be  vested  therewith. 

Mattebb  Decided  by  the  District  Court  on  Appeal  from  the  Obdebs  of  the 
Board  of  County  Commissionebs  can  only  be  brought  to  the  supreme  court  for  review 
ly  writ  of  error. 

Motion  to  dismiss  an  appeal  from  the  district  court  for  Alturas  county. 
The  opinion  states  the  facts. 

J,  Brumback,  for  the  appellant 

B.  Z.  Johnson  and  Huston  db  Gray,  for  the  respondent. 

MoBOAN,  C.  J.  In  the  matter  of  the  motion  to  dismiss  the  appeal  taken 
by  the  hoard  of  county  commissioners  of  Alturas  county,  Idaho  terri- 
tory, from  the  judgment  of  the  district  court  of  the  second  judicial  dis- 
trict in  and  for  the  said  county  of  Alturas,  entered  in  the  records  of  said 
coart  on  the  third  day  of  November,  1881. 

It  appears  from  the  record  in  this  cause  that  pursuant  to  law  an  elec- 
tion was  held  in  Alturas  county  for  the  relocation  of  the  county  seat 
thereof,  on  the  twelfth  day  of  September,  a.  d.  1881.  That  on  the 
twenty-second  day  of  September,  a.  d.  1881,  the  said  board  of  county 
commibsioners  canvassed  the  votes  cast  at  said  election,  and  duly 
entered  the  result  thereof  in  their  records  on  said  last-mentioned  date. 
That  on  the  first  day  of  October,  a.  d.  1881,  one  Joseph  A.  Bupert,  of 
fiaid  county,  took  an  appeal  from  the  order  of  said  board  declaring  the 
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result  of  said  canyass  to  tbe  district  court  in  and  for  said  county.  That 
after  liearing  said  cause  final  judgment  was  entered  therein  as  stated,  oif 
tbe  third  day  of  November,  1881.  From  said  judgment  tbe  said  board 
of  county  commissioners  attempt  to  take  an  appeal  to  this  court  under 
and  by  virtue  of  11  Sees.  Laws,  sees.  641,  642.  The  question  is.  Can 
this  cause  be  brought  to  this  court  by  this  method?* 

At  common  law  appeals  of  this  character  are  unknown:  See  Powell's 
Appellate  Proceedings,  104,  sec.  6;  Wiscart  v.  Dechy,  8  Dall.  821;  Cur- 
tis' Com.,  sec.  185. 

Tbe  right  to  appeal,  therefore,  and  the  method  of  perfecting  it,  is 
wholly  dependent  upon  the  statutes  in  force  in  this  territory:  See  also 
United  States  y.  Gilson  et  al.,  1  Idaho,  364.  Section  1869  of  the  organic 
act  of  this  territoiy  states  that  *'  writs  of  error,  bills  of  exception,  and 
appeals  shall  be  allowed  in  all  cases,  from  the  final  decisions  of  the  dis- 
trict courts  to  the  supreme  courts  of  all  the  territories  respectively,  under 
such  regulations  as  may  be  prescribed  by  law;  that  is,  such  regulations 
as  may  be  prescribed  by  the  laws  of  the  territory.  Section  642, 11  Seas. 
Laws,  distinctly  and  clearly  sets  forth  what  class  of  cases  may  be  brought 
to  this  court  by  appeal,  as  follows:  An  appeal  may  be  taken  to  the  su- 
preme court  from  a  district  court:  1.  From  a  final  judgment  in  an  action 
or  special  proceeding,  commenced  in  the  court  in  which  the  same  is 
rendered;  2.  From  a  judgment  rendered  on  an  appeal  from  an  inferior 
court;  8.  From  an  order  granting  or  refusing  to  grant  a  new  trial;  and 
from  various  other  orders  mentioned  in  said  third  clause. 

Clearly,  it  is  not  the  duty  of  this  court  to  give  the  words  of  a  statute 
any  other  meaning  than  is  expressed  by  their  legal  signification.  It  is 
not  the  duty  of  this  court,  nor  has  it  the  authority,  to  give  a  statute  any 
*  broader  scope  than  that  intended  by  the  legislature. 

Does  this  case  come  within  the  first  clause  of  said  section?  Was  this 
an  action  or  special  proceeding  commenced  in  the  district  court  ?  By  a 
virtue  of  section  28,  page  690,  revised  laws  of  Idaho,  it  became  the  duty 
of  the  said  board  of  county  commissioners  to  canvass  the  votes  cast  at 
said  election  and  declare  the  result,  which  they  did.  From  the  order  de- 
claring this  result  the  first  clause  of  section  25,  connty  commissioners' 
law,  Bev.  Laws  Idaho,  529,  gives  the  right  of  appeal  to  the  district  court. 
Section  26  gives  the  method  of  appeal.  Section  28  directs  the  clerk  of 
the  board  of  county  commissioners  as  to  his  duties  upon  receiving  the 
notice  of  appeal  and  undertaking.  Section  27  authorizes  and  directs  the 
district  court  to  hear  the  case  anew,  and  empowers  said  court  to  affirm, 
reverse,  annul,  or  modify  the  order  of  the  board. 

The  appeal  of  the  respondent  in  this  court  was  taken  from  the  order 
of  the  board  in  accordance  with  the  sections  above  set  forth,  and  the 
cause  was  heard  in  the  district  court  on  said  appeal.  We  think  it  must 
be  held  that  said  action  was  commenced  when  the  notice  of  appeal  was 
filed  with  the  clerk  of  the  board  of  county  commissioners;  that  tbe 
order  of  the  board  of  county  commissioners  is  a  constituent  and  neces- 
sary part  of  this  cause  and  the  foundation  of  the  action. 

All  the  proceedings  until  the  appeal  was  perfected  were  had  before 
the  board  of  county  commissioners,  or  with  tbe  clerk  of  said  board. 
The  notice  of  appeal  is  filed  with  the  clerk  of  the  board,  and  the  under- 
taking, where  one  is  required,  is  placed  on  file  with  him,  and  he  is  charged 
with  the  duty  of  approving  or  disapproving  the  sureties  on  the  under- 
taking.   Section  28  then  directs  the  clerk  of  the  boiurd  of  county  com- 
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znissioners  to  make  out  and  certify  to  the  district  court  a  transcript  of 
the  order  appealed  from,  the  notice  of  appeal,  the  undertaking,  and 
any  account,  bill,  etc.  Up  to  the  time  of  placing  this  transcript  on  file 
in  the  office  of  the  clerk  of  the  district  court,  said  court  is  utterly  igno- 
rant that  such  proceedings  were  being  had  before  the  board  of  county 
commissioners;  that  any  such  order  had  ever  been  made  by  said  board, 
or  that  appeal  had  been  taken  therefrom. 

An  appeal  from  the  order  of  the  board  of  commissioners  necessitates 
such  an  order  by  the  board  as  a  priority  to  the  appeal  and  the  founda- 
tion thereof.  In  an  action  or  special  proceeding  commenced  in  the  dis- 
trict court,  it  will  be  found  that  the  papers  which  commence  the  action 
are  always  first  placed  on  file  in  said  district  court  with  the  clerk  thereof, 
and  are  never  an  appeal  from  a  judgment,  order,  or  decision  of  any  other 
court,  tribunal,  or  hoard  whatever. 

The  ordinary  and  legal  signification  of  the  word  "  appeal "  indicates 
that  there  has  been  an  order,  judgment,  or  decision  by  some  inferior 
board  or  tribunal.  We  think  it  must  be  held  that  this  cause  or  proceed- 
ing was  commenced  before  the  board  of  county  commissioners,  and 
therefore  does  not  come  under  the  first  clause  of  section  642.  The 
second  clause  of  said  section  allows  appeals  from  the  judgments  ren- 
dered by  inferior  courts. 

A  court  is  a  body  in  the  government  to  which  the  public  administra- 
tion of  justice  is  delegated.  The  one  common  and  essential  feature  in  all 
courts  is  a  judge  or  judges  having  some  sort  of  judicial  functions,  power^ 
or  authority:  Bouvier's  Law  Diet.  373  et  seq. 

Section  1907,  revised  laws  of  the  United  States,  specifies  in  what 
bodies  or  persons  judicial  power  is  vested  in  the  territories,  namely,  in 
a  supreme  court,  district  courts,  probate  courts,  and  in  justices  of  the 
peace.  Boards  of  county  commissioners  are  not  among  the  number,  and 
baTe  no  judicial  functions  or  power,  and  can  not  be  vested  therewith; 
therefore  they  are  not  courts. 

This  cause  is  clearly  not  within  the  third  clause  of  section  642.  Far- 
ties  deeming  themselves  aggrieved  by  the  judgment  of  the  district 
court  are  not  without  a  complete  remedy.  Writs  of  error,  aided  by  bills 
of  exceptions,  have  for  six  centuries,  under  the  common  law,  furnished 
a  complete  and  perfect  means  of  bringing  causes  from  an  inferior  court 
to  the  appellate  court  for  review,  and  for  the  correction  of  errors,  if  any 
there  be.  All  the  virtues  of  this  ancient  and  complete  remedy  are  at 
the  service  of  the  people  of  this  territory. 

We  think  this  appeal,  not  being  allowed  Jt>y  the  statute,  should  be  dis- 
missed. 

And  it  is  dismissed. 

Pbicsett  and  Buck,  JJ.,  concurred. 
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Filed  Jcmuary  25y  I884, 

An  Appeal  will  not  Lib  from  a  Judomvnt  of  the  Distbiot  Ck>i7BT  in  Common- 
law  Actions  or  proceediDgs,  unleas  it  is  expressly  allowed  by  statute. 

No  One  can  Sue  Out  and  Maintain  a  Writ  of  Error  unless  He  is  a  Partt  or 
privy  to  the  record,  or  is  prejudiced  by  the  judgment. 

An  Appeal  is  not  the  Ck)MMENCEMENT  of  a  New  Agtioh  or  proceeding,  bat  a  con- 
tinuation of  the  same  case,  actiob,  or  proceeding,  being  only  a  transfer  from  one  court, 
tribunal,  or  body  to  another,  for  final  trial  and  judgment. 

Courts  will  Look  beyond  the  Mere  Title  of  an  Action  or  proceeding  for  the 
purpose  of  determining  who  are  interested  and  affected  as  parties. 

Errors  Appearino  upon  the  Face  of  the  Judgment  Roll  may  be  taken  advantage 
of  upon  a  writ  of  error,  without  a  bill  of  exceptions  or  statement  of  the  case. 

Motion  to  dismiss  an  appeal  and  writ  of  error,  from  the  district  court  for 
Custer  county.     The  opinion  states  the  facts. 

James  H.  Eawley,  M,  KirlqxUriok^  and  JB.  P.  Johnson,  for  the  appellant 
and  plaintiff  in  error. 

Thomas  J,  Oaibraith  and  Huston  db  Oray,  for  the  respondent  and  de* 
fendant  in  error. 

Prickett,  J.  It  appears  from  the  transcript  in  this  cause  that  the 
assessor  of  Custer  county  assessed  the  property  of  the  General  Custer 
Mining  Company  for  the  year  1881,  as  follows:  its  mill  and  appurtenances 
at  seventy  thousand  dollars,  and  bullion  produced  by  them  and  in  their 
possession  one  hundred  and  seventy  thousand  dollars;  that  at  the  regu- 
lar meeting  of  the  board  of  equalization  of  that  county,  held  in  August, 
1881,  the  superintendent  of  the  company  appeared  and  complained  that 
such  assessment  was  too  high,  and  asked  a  reduction;  that  upon  such 
complaint  the  board  reduced  the  assessment  and  valuation  of  the  mill 
and  appurtenances  to  thirty-^five  thousand  dollars,  and  of  the  bullion  to 
twenty-five  thousand  dollars;  that  from  such  order,  James  H.  Van  Camp, 
a  citizen  and  tax-payer  of  the  county,  appealed  to  the  district  court  of 
the  third  judicial  district,  held  in  and  for  Custer  county;  that  the  notice 
of  such  appeal  was  addressed  and  directed  to  the  board  of  commissioners 
of  Custer  county  and  the  Qeneral  Custer  Mining  Company,  and  was 
served  by  mail  upon  the  superintendent  of  the  coq^pany;  that  the  com- 
missioners  appeared  by  counsel  in  the  district  court  and  moved  to  dis^ 
miss  the  appeal,  on  the  ground  that  no  appeal  lies  from  the  orders  of 
the  board  of  equalization,  and  that  if  it  does  lie  in  this  case,  that  James 
H.  Van  Camp  is  not  authorized  or  qualified  by  law  to  take  such  appeal, 
which  motion  was  denied  by  the  court. 

Such  proceedings  were  afterwards  had  in  the  district  court  as  resulted 
in  a  judgment,  rendered  June  17,  1882,  modifying  the  decision  of  the 
board  of  commissioners,  and  fixing  the  value  of  the  mill  and  appurte- 
nances at  thirty-five  thousand  dollars,  as  previously  ordered  by  them, 
and  of  the  bullion  at  one  hundred  and  seventy  thousand  dollars,  and 
requiring  the  board  of  commissioners,  the  couity  auditor,  and  the 
assessor  and  collector  of  taxes,  to  proceed  and  to  adjust  and  collect  the 
proper  taxes  upon  such  valuation,  in  manner  and  form,  now  for  then,  as 
if  the  appeal  to  the  district  court  had  not  been  taken.  It  was  further 
ordered  that  a  copy  of  the  judgment  be  served  upon  the  board  of  com- 
missioners, the  county  auditor,  the  assessor  and  tax  collector  of  the 
county,  and  upon  the  General  Custer  Mining  Company  or  its  attorney. 
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On  the  foarteenth  day  of  September,  1882,  the  General  Custer  Mining 
Company  filed  in  the  office  of  the  clerk  of  the  district  court,  and  served^ 
a  notice  of  appeal  from  said  judgment  to  this  court,  and  on  the  next  day 
gaye  an  undertaking  on  said  appeal,  and  on  the  sixteenth  day  of 
Noremher,  1883,  the  said  company  sued  out  and  caused  to  be  issued 
from  this  court  a  writ  of  error  to  said  district  court. 

The  respondent  in  this  api>eal  and  the  defendant  in  errcnr,  James  H. 
Yan  Camp,  now  moves  to  dismiss  both  the  appeal  and  the  writ  of  error: 
the  former  on  the  ground  that  no  appeal  is  allowed  by  law  in  the  cause; 
and  the  latter  bemuse  the  General  Custer  Mining  Company  is  not  a 
party  to  the  record  or  judgment  in  the  district  court;  that  it  does  not 
appear  from  the  record  that  the  commissioners  of  Custer  county  author* 
ized  or  consented  to  the  suing  out  of  the  writ;  that  it  does  not  appear 
from  tlie  writ  of  error  herein  that  the  board  of  commissioners  or  the 
General  Custer  Mining  Company  are  injured  or  prejudiced  by  the  judg* 
ment  of  the  district  court;  that  the  said  company  has  no  standing  in 
this  court,  because  it  does  not  appear  by  the  record  that  it  has  paid  or 
tendered  the  tax  on  its  property  upon  the  valuation  thereof  as  fixed  by 
the  board  of  commissioners;  and  on  the  further  ground  that  there  is  no 
Btatement  of  the  case  or  bill  of  exceptions  in  the  toanscript  in  support  of 
the  writ  of  error. 

At  the  last  term  of  this  court,  in  the  case  of  Rupert  y.  The  Commis* 
sioners  of  Alturas  County,  ante^  15,  it  was  decided  that  no  appeal  would 
lie  to  this  court  from  a  judgment  of  the  district  court  rendered  upon  au 
appeal  from  an  order  of  a  bDard  of  county  commissioners,  because  such 
cases,  although  somewhat  anomalous  in  character,  do  not  partake  of  the 
nature  of  suits  in  chancery,  which  can  be  transferred  from  one  court  to 
another  in  that  manner,  but  were  proceedings  at  law  which,  in  the  ab- 
sence of  any  statute  conferring  the  right  of  appeal,  were  to  be  reviewed 
bj  writ  of  error,  and  that  there  is  no  statute  of  this  territory  authorizing 
or  providing  for  an  appeal  to  this  court  in  such  cases.  That  decision  was 
rendered  on  the  eleventh  day  of  September,  1882,  about  the  time  the 
notice  of  appeal  was  filed  in  the  district  court  from  its  judgment  in  this 
case,  from  which  fact,  and  the  subsequent  suing  out  of  the  writ  of  error, 
it  is  reasonable  to  presume  that  the  General  Custer  Mining  Company 
abandoned  its  appeal  and  concluded  to  rely  upon  its  writ  of  error 
instead. 

Indeed,  the  appeal  is*  not  now  insisted  upon  by  counsel  for  the  appel* 
lant.  Upon  the  authority  of  the  case  above  referred  to  the  appeal  is  dis- 
missed. 

The  objections  made  by  the  moving  party  to  the  writ  of  error,  and  to 
the  right  ql  the  plaintiff  in  error  to  be  heard  thereon,  will  now  be  cou'* 
Bidered  and  brieny  discussed;  and  first:  Is  the  General  Custer  Mining 
Company  such  a  party  to  the  record,  proceedings,  and  judgment  of  the 
district  court,  as  is  entitled  to  a  writ  of  error  to  review  the  same?  The 
rule  concerning  writs  of  error  at  common  law  (and  we  have  not  now  any 
statute  extending  or  changing  that  rule)  unquestionably  is  that  no  one 
can  bring  error  unless  he  is  a  party  or  privy  to  the  record,  or  is  preju- 
diced hj  the  judgment,  and  the  rule  seems  to  be  inflexible:  Bac.  Abr., 
liTTor;  Mary  Ann  Connor  v.  Peugh's  Lessee,  18  How.  394.  And,  as  pro- 
ceedings in  error  are  in  the  nature  of  new  actions,  this  rule  probably  had 
iU  origin  in  the  same  general  principle  that  governs  in  relation  to  the 
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parties  in  personal  actions,  that  the  action  must  be  brought  in  the  name 
of  the  party  whose  legal  right  has  been  afifected. 

The  origin  and  foundation  of  the  proceedings  in  this  cause  was  the 
complaint  made  by  the  General  Custer  Mining  Company,  through  its 
superintendent  and  agent  to  the  board  of  equalization,  that  its  property 
was  assessed  too  high.  In  that  initiatory  proceeding  or  step,  the  com- 
pany stood  in  the  relation  of  complainant  or  plaintiff. 

Upon  such  complaint  and  the  hearing  had  thereunder,  they  procured 
an  order  faTorable  to  their  interests,  a  reduction  in  the  assessment  and 
a  consequent  reduction  in  the  amount  of  taxes  to  be  paid.  To  the  order 
and  decision  of  the  board  they  had  a  Tested  right  subject  only  to  a 
reyeraal  or  modification  by  competent  authority  in  the  mode  prescribed 
by  law,  and  although  the  proceedings  before  the  board  neither  had  nor 
were  required  to  haye  a  name  or  title,  the  General  Custer  Mining  Com- 
pany were  unquestionably  interested  in  such  proceedings,  and  in  the 
order  obtained  therein. 

The  statute.  Rev.  Laws,  529,  sec.  25,  authorizes  appeals  to  be  taken 
from  orders  of  the  board  of  county  commissioners  to  the  district  court, 
and  the  appeal  in  this  case  was  taken  under  that  statute.  But  an  appeal, 
strictly  speaking,  is  not  the  commencement  of  a  new  action  or  proceed- 
ing, but  a  continuation  of  the  same  case,  action,  or  proceeding,  being 
only  a  transfer  from  one  court,  tribunal,  or  body  to  another  for  final  trial 
and  judgment.  Hence  the  policy  and  propriety  of  the  statute  which 
requires  the  notice  of  appeal  in  such  cases  to  be  seryed  on  **  any  person 
having  a  beneficial  interest  in  the  order  or  decision  appealed  from,"  in 
order  that  they  may  haye  an  opportunity  to  defend  their  claim  and  main- 
tain the  advantages  of  the  order  if  they  are  able  to  do  so.  They  are  still 
parties  to  the  proceeding,  and  continue  so  to  be  until  their  rights  in  the 
matter  are  finally  adjudicated,  whether  they  appear  in  the  appellate  tri- 
bunal or  not. 

Much  stress  was  laid,  in  the  argument,  upon  the  fact  that  the  name  of 
the  General  Custer  Mining  Company  does  not  appear  in  the  title  of  the 
original  notice  of  appeal  or  other  papers,  or  in  the  judgment  of  the  dis- 
trict court,  and  it  is  urged  that  therefore  they  are  not  a  party  to  the 
record  or  judgment.  The  papers,  proceedings,  and  judgment  are,  it  is 
true,  entitled,  *'  J.  H.  Van  Camp  y.  The  Board  of  County  Commissioners 
of  Custer  County,"  but  the  plaintiiQf  in  error  is  not  responsible  for  that 
name  or  title,  nor  do  I  know  of  any  law  requiring  the  papers,  proceed- 
ings, and  judgment  to  be  so  entitled.  *'Yan  Camp's  Appeal"  would 
perhaps  be  the  more  appropriate  title.  The  title  or  name  by  which  an 
action  or  proceeding  is  called  certainly  can  not  change  its  character  or 
divest  interests  acquired  before  the  christening.    They  remai^the  same. 

-It  is  provided  by  section  711  of  our  code  of  procedure,  that  *'  an  afi&- 
davit,  notice,  or  other  paper,  without  the  title  to  the  action  or  proceed- 
ing in  which  it  is  made,  or  with  a  defective  title,  is  as  valid  and  effectual 
for  any  purpose  as  if  duly  entitled,  if  it  intelligibly  refer  U>  such  action 
or  proceeding."  We  think  that  section  applicable  to  the  question  under 
consideration;  and  even  without  it,  that  it  would  be  the  duty  of  the 
court  to  look  beyond  the  mere  title  to  ascertain  who  are  interested  and 
affected  parties. 

As  to  the  judgment,  we  think  it  can  not  be  seriously  contended  or 
claimed  that  the  direction  and  order  therein  contained,  that  the  several 
revenue  o£Scers  of  the  county  proceed  and  collect  the  taxes  upon  the 
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increased  valuaiioii  of  the  property,  imposes  no  liability  or  obligation 
upon  the  General  Ouster  Mining  Company  to  pay  taxes  thereon.  As 
loDg  as  laws  exist  for  enforcing  the  collection  of  taxes,  it  must  be  evi- 
dent to  all  that  the  contrary  is  the  case.   . 

We  conclude,  therefore,  upon  this  question,  that  the  General  Custer 
Mining  Company  is  a  party  to  the  record  proceedings  and  judgment, 
and  that  such  judgment  was  and  is  prejudicial  to  its  interests,  in  the 
sense  that  it  increased  its  liability  to  the  public.  There  are  no  pleadings 
in  proceedings  of  this  character  in  which  the  fact  of  payment  or  tender 
of  the  taxes  upon  the  valuation  of  the  property,  as  fixed  by  the  board, 
could  be  alleged,  and  it  is  difficult  for  us  to  understand  how  that  fact 
could  be  made  to  appear  by  the  record.  The  bond  given  as  a  supersedeas 
is,  theoretically  and  presumptively  at  least,  sufficient  to  save  the  defend- 
ant in  error  and  the  public  harmless  from  all  damages  they  may  suffer 
bj  reason  of  the  delay  in  the  payment  of  the  taxes,  if  they  have  not 
been  paid.  This  is  not  a  case  in  which  it  is  necessary  for  the  record  to 
show  payment  or  tender  in  order  to  give  the  party  standing  in  court. 

It  iti  not,  in  the  opinion  of  this  court,  necessary  to  entitle  a  party  to  a 
writ  of  error,  that  there  should  be  either  bill  of  exceptions  or  statement ^ 
the  object  of  these  is  to  bring  into  and  make  of  record  what  was  not  so. 
If  errors  appear  upon  the  face  of  the  judgment  roll,  they  can  be  shown 
and  taken  advantage  of  upon  the  hearing. 

The  motion  to  dismiss  the  writ  of  error  is  denied. 

Buck,  J.,  concurred. 

MoBOAN,  C.  J.y  did  not  sit  at  the  hearing. 


Wabneb  v.  Teaohenob  et  al. 

Filed  January  28,  I884, 

SzEvicE  OF  Papebs — Seciton  685  OF  THB  Codb  of  Civil  Pbocedubb  of  Idaho, 
Which  Pboyibes  that  service  of  papers  may  be  made  by  leaving  the  same  in  the  office 
of  an  attorney  in  a  conspicaous  pbtce,  etc.,  is  in  derogation  of  the  common  law,  and  must 
be  strictly  ooDstnied. 

Ax  Atfidatit  in  Proof  of  Such  Service  must  state  that  all  the  conditions  of  the 
statute  anthorizing  sncb  service  have  been  substantially  complied  with,  or  it  will  be  dis- 
regsrded. 

MonoN  to  disnuss  an  appeal  from  the  second  judicial  district  court  for 
Ada  county. 

Busicn  S  Cfray,  for  the  appellants. 

J.  BrumJfbck,  for  the  respondent. 

Buck,  J.  This  cause  comes  into  this  court  on  appeals  from  final  judg- 
ment and  from  an  order  overruling  a  motion  for  a  new  trial.  The  re- 
spondent appears  specially  by  his  attorney  and  moves  a  dismissal  of  the 
appeal  from  the  judgment,  on  the  ground  that  more  than  one  year  had 
elapsed  from  the  entry  of  the  judgment  until  the  taking  of  the  appeal; 
and  also  from  the  order  overruling  the  motion  for.  a  new  trial:  1.  For 
defect  in  the  undertaking;  2.  Because  the  notice  of  appeal  contains 
simply  the  surname  of  plaintiff  and  respondent,  without  the  Christian 
same;  3.  That  the  record  shows  no  service  of  notice  of  appeal. 

The  objection  that  the  appeal  from  the  judgment  was  not  taken  in  time 
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was  not  contested  by  the  attorney  for  the  appellant,  and  the  defect  in  the 
undertaking  haviiig  been  cured  by  the  filing  of  a  new  undertaking,  under 
section  657  of  our  practice  act,  there  remains  only  the  objection  to  the 
contents  and  service  of  the  notice  of  appeal  to  be  passed  upon.  The 
proof  of  service  of  the  notice  of  appeal  is  contained  in  the  affidavit  of 
the  attorney  for  defendant  and  appellant,  to  the  effect "  that  affiant  served 
the  notice  upon  the  attorney  for  respondent  and  plaintiff  by  leaving  a 
true  copy  thereof  at  his  office  in  Boise  City,  Ada  county,  Idaho  territory, 
on  the  twenty-first  of  May,  1883." 

Section  685  of  the  code  of  civil  procedure  provides  that  service  may 
be  made  upon  an  attorney  during  his  absence  from  his  office,  by  leaving 
the  notice  with  his  clerk  therein,  or  with  a  person  having  charge  thereof; 
or,  when  there  is  no  person  in  the  office,  by  leaving  it  between  the  hours 
of  eight  in  the  morning  and  six  in  the  afternoon  in  a  conspicuous  place 
in  the  office.  This  section  provides  for  constructive  service  instead  of 
personal,  and  being  in  derogation  of  the  common  law,  which  required 
personal  service,  the  statute  must  be  strictly  construed. 

In  Jackson,  Norton  et  al.  v.  Gardiner,  2  Cai.  94,  the  court  say,  speak- 
ing of  an  affidavit  of  service  like  the  one  at  bar:  ''The  affidavit  is  de- 
fective; it  does  not  state  that  there  was  no  one  in  the  office.  The  notice 
might  have  been  slipped  down  without  any  intimation,  and  have  re- 
mained unobserved.  To  make  such  service  good,  it  ought  to  have  been 
stated  that  there  was  not  any  one  in  the  office.''  This  is  still  more  dis- 
tinctly declared  to  be  the  law,  in  Doll  v.  Smith,  32  Cal.  475,  in  a  case 
in  all  respects  identical  with  the  one  at  bar.'  It  is  maintained  by  the  ap- 
pellant that  under  section  269,  code  of  civil  procedure,  the  defect  m 
proof  should  be  disregarded. 

But  service  of  notice  of  appeal  is  a  jurisdictional  fact  which  affects  the 
substantial  rights  of  the  pi^es,  and  the  court  is  of  the  opinion  that  the 
section  referred  to  does  not  contemplate  the  disregarding  of  a  defect  in 
proof  of  a  fact  necessary  to  give  the  court  jurisdiction  of  the  matter  in 
controversy.  As  to  the  contents  of  the  notice  itself,  the  court  is  not  pre- 
pared to  say  that  it  is  so  defective  as  not  to  give  the  respondent  sufficient 
information  as  to  the  judgment  appealed  from.  The  determination  of 
the  court  as  to  the  service  of  the  notice  of  appeal,  however,  renders  it 
unnecessary  te  consider  the  contents  pf  the  notice. 

The  motion  of  respondent  is  sustained,  and  the  appeals  are  dismissed. 

Prickett,  J.,  concurred. 
MoBOAN,  C.  J.,  not  sitting. 
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^CJPBMME  COURT  OF  MONTANA. 
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^^w.oie  aiu]  irrev'ocakKi*'^"' — ^  8"^^**  of  public  land  may  be  made  so  as  to  vest  an  inde- 
A^!^^^^^  sucK  «.  T^*^    title  by  an  act  of  ooaflress,  as  well  as  by  a  patent  issued  in 

•truc^^^^^^  o^-^^^^^^^NTiNG  Lands  to  the  Northebn  Pacific  Railroad  CJo. — 
^tiiS*?**  °^  *^®  iir*>^^*^^°  ^  ®'  *^®  *^  ®'  congress  granting  lands  to  aid  in  the  con- 
aep^d  ?^*  *a»  3t>y^Ir?™  Pacific  Baibroad,  approved  July  2,  1864,  operated  as  a  con- 
prescriK?i'*P***  t;^^  **•«»»<»  of  certain  sections  to  be  afterwards  located.  Such  locations 
'^fter  an  t  ^  ^He    «5!P^^  ^f  ^^^  road,  and  until  such  route  was  designated  in  the  manner 


j.ttacbed^t>^^'*^  ^^^*^^»  the  title  of  the  company  did  not  attach  to  any  specific  tracts. 
^"^^y  aa  if  ^^®  P«tM?  fettled  the  location  became  certain,  and  the  title  of  the  company 
XHis  pj  "^^^'^  I>^»^^^^  sections  granted  as  of  the  date  of  the  approval  of  the  act,  as 
^'itioaa  on  fiT'^^^i*^^^^*^'*^  sections  had  been  designated  in  such  act. 
the  act.  2*?^  ^^^^-Th^*  Sscno^fS  6,  6,  8,  9,  AND  20  OF  Such  Act,  imposing  certain  con- 
defeated  fof^^  *i?^^^?y»  ^°  ^^^  effect  the  creation  or  vesting  of  the  estate  granted  by 
®^«pc6  ct!Q^^^^^ixl"t-  ^iniply  conditions  subsequent,  .which  render  the  estate  liable  to  tie 
Q^^*^  ^*Ot^^  ^*D*  breach  in  the  performance  of  such  conditions.   Upon  the  breach 

^£cnoif^  ^^^     congress  alone  has  power  to  declare  or  take  advantage  of   a 

^^  «hali  l^^^  ^=^*^^  '^^»  Peoviding  that  when  "  Such  Company  shall  have  twenty- 
*^<j  landa,"  ^  *^^Vi^^*  of  any  portion  of  said  railroad  completed,  ♦  ♦  •  patents  of 
*^r  ^'^e  hft^^^^  *^^^  to  said  company,  confirming  to  said  company  the  right  and  title  to 
*•***  **mpai^^*^  ^^^^  ^^om  time  to  time,  whenever  twenty -five  auditional  consecutive  miles 
^^te  grant^^^^^^^^  ^^«tructed  and  completed,  *  *  ♦  then  patents  shall  be  issued  to 
such  section^  Vfcx*^^^"'^  *^®  additional  sections  of  land,"  does  not  limit  or  restrict  the 
"ic  road  ate  ^^?^  ^J?^  Section  3  of  such  act — the  effect  of  the  patent  issued  in  pursuance  of 
-i/J^  Gra>t  ^^^:^^|^ply  to  confirm  the  title  of  the  company  as  fast  as  certain  portions  of 
"*^rtLlL    It  i^:^^^   X^et»i,  and  render  it  absolute  and  unconditional. 

-  ^^!^k^^,^^UBLic  Land  by  Act  of  Ck>NGRESS  is  thib  Highest  Evidexce  of 

Appeal    :^^        ^^^^  livery  of  seisin  and  possession,  and  is  sufficient  to  sustain  ejectment. 
Clarke  co%:^      ^^>-w^ 

facts.  ^"t^?^  *  judgment  of  the  third  district  court  for  Lewis  and 

Eami  Jc:k  ^^ '  entered  in  favor  of  the  plaintiff.    The  opinion  states  the 


'    '     ^^>i/^  owi^y,  for  the  appellant. 


tothecoD^^^^       ^®'  '^'  the  respondent. 

thecomi)]  ^X^     ^«     ^^^^  ^^  ^^  appeal  from  an  order  overruliog  a  demurrer 

Th©  ^<2aC^i:w^'int.     The  demurrer  avers,  as  the  only  ground  therefor,  that 

^™^  ^O^- ^^!i   ^  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

V^^<^   ^^^X  alleges,  in  substance,  that  by  section  3  of  an  act  of  con- 

^o  f^^^<^^^  **kji  act  granting  lands  to  aid  in  the  construction  of  a 

Pj^Hte^J^^^V^^     telegraph  line  from  lake  Superior  to  Fuget  sound,  on  the 

^iner^l^     ^^^  ^*  by  the  northern  route,"  approved  July  2,  1864,  there  was 

^cUotx^   ^^b3^®  respondent  every  alternate  section  of  public  land,  not 

ludopt^  ^^^^^^X^nated  by  odd  numbers,  to  the  amount  of  twenty  alternate 

^eTea;(  ^^>:^^     mile  on  each  side  of  said  railroad,  as  said  company  might 

ntfi^fi  ^V^^^^h  the  territories  of  the  United  States,  wherever  on  the  line 

^i^^^/^Jnited  States  had  full  title  at  the  time  the  line  of  the  road 

,  V^  ^^    T  fitted,  and  a  plat  thereof  filed  in  the  office  of  the  commis- 

^^\e  general  land  office;  that  by  section  6  of  the  act  aforesaid, 

^^^ded  that  after  the  general  route  of  the  road  should  bo  fixed, 

^jeiit  of  the  United  States  should  cause  the  lands  to  be  surveyed 

Ziiles  in  width  on  both  sides  of  the  line  of  said  road  as  fast  as 

V 
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might  be  required  by  its  construction,  and  that  the  odd-nambered  sec- 
tions of  land  granted  by  section  3  of  said  act  to  the  respondent  should 
not  be  liable  to  sale,  entry,  or  pre-emption,  before  or  after  they  were  so 
surveyed,  except  by  the  said  North  Pacific  Railroad  Gompany;  that  the 
general  route  of  said  railroad  adjacent  and  opposite  to  section  thirteen 
(13),  township  ten  (10)  north,  of  range  four  (4),  (the  land  in  question), 
was  fixed  by  the  respondent  the  twenty-first  day  of  February,  1871, 
within  less  than  forty  miles  from  said  section,  by  means  whereof  said 
section  was  withdrawn  from  sale,  entry,  or  pre-emption,  except  by  the 
respondent,  and  thereafter,  to  wit,  on  the  first  day  of  October,  1881,  the 
line  of  said  road  at  and  opposite  to  said  section  was  definitely  adopted 
and  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commissioner  of 
the  general  land  office,  at  which  time  the  said  section  was  free  from 
either  sales,  reservations,  appropriations,  pre-emptions,  dispositions, 
claims,  or  rights  than  that  contained  in  section  3  of  the  act  aforesaid, 
granting  the  same  to  the  respondent;  that  said  grant  then  and  there  took 
effect  and  attached  thereto,  and  that  said  company  did  then  proceed  and 
is  now  proceeding  to  construct  its  road  upon  said  line  of  definite  loca- 
tion, opposite  and  adjacent  to  and  by  the  said  section  thirteen  (13), 
which  is  within  the  limits  of  said  grant;  that  said  section  thirteen  (13), 
on  the  second  day  of  July,  1864,  was  public  land  of  the  United  States, 
to  which  they  then  and  there  had  full  title,  and  except  for  the  grant  to 
the  respondent,  would  yet  have  full  title  thereto,  and  so  in  the  manner 
aforesaid  the  respondent  says  it  has  full  title  to  and  is  the  owner  of  said 
section  thirteen  (13),  and  on  the  first  day  of  October,  1881,  was,  and 
ever  since  has  been,  entitled  to  the  possession  and  occupancy  and  enjoy* 
ment  thereof.  The  complaint  also  alleges  entry  and  ouster  by  the  appel- 
lant on  the  thirtieth  day  of  October,  1881,  and  demands  possession  of 
the  premises  in  question. 

The  argument  of  the  appellant  is,  in  substance,  that  the  complaint 
*'  does  not  show  any  such  title  in  the  respondent  by  a  grant  or  patent 
from  the  United  States  as  carries  with  it  livery  of  seisin,  nor  is  there 
any  allegation  of  actual  prior  possession  which,  without  such  grant  or 
patent,  would  sustain  its  action  of  ejectment;"  that  the  words  of 
present  grant,  in  the  third  section  of  the  act,  are  specially  restrained 
by  the  provisions  of  other  portions  of  the  act,  which  prescribe  certain 
conditions,  and  especially  by  those  of  section  4,  which,  it  is  claimed, 
determines  when  the  grant  shall  take  effect,  viz.:  '*  When  twenty- 
five  consecutive  miles  of  the  road  shall  be  completed,  and  after  the 
report  of  commissioners,  etc.,  patents  shall  be  issued  to  the  company 
conveying  the  additional  sections,"  etc. ;  that  until  this  time,  viz. ,  wheu 
patents  shall  have  issued  in  accordance  with  the  act,  the  right  of  the 
respondent  in  the  lands  by  virtue  thereof  is  simply  the  "  grant  of  an 
incorporeal  right  in  said  lands,  accompanied  by  certain  conditions,  upon 
the  performance  of  which  conditions  the  act  provides  when  and  how  the 
title  shall  vest  in  the  company,  to  wit,  the  lands  shall  be  conveyed  by 
patent,  when  each  twenty-five  miles  of  the  road  shall  be  completed,  and 
not  before;  that  by  virtue  of  the  act  the  United  States  becomes  a 
trustee  for  the  company,  and  agrees  that  when  it  shall  have  designated 
its  route,  *'  the  government  will  reserve  from  sale,  etc.,  the  odd  sections 
to  be  conveyed  to  the  company  upon  the  performance  of  certain  acts;" 
that  the  legal  title  is  in  the  United  States  until  the  issue  of  the  patent, 
before  which  the  company  has  only  an  equitable  estate,  ai»l  can  not 
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maintain  an  action  of  ejectment.  The  complaint  does  not  allege  any 
patent  to  the  respondent;  The  questions,  therefore,  for  our  considera- 
tion are,  What  is  the  character  of  the  title  in  the  respondent  by  virtue  of 
the  act  before  the  issue  of  the  patent  ?  And  ivhen  does  it  have  such  a 
title  as  that  it  can  maintain  thereon  an  action  of  ejectment? 

In  order  to  solve  these  questions,  we  must  arrive  at  the  true  interpre- 
tation of  the  act  of  congress  maMng  the  alleged  grant.  The  proper  rule 
of  interpreting  this  act  yre  believe  to  be  that  cited  by  the  appellant,  viz. : 
"  The  court,  if  possible,  must  give  the  statute  such  a  construction  as  will 
enable  it  to  have  effect;  that  is,  it  must  be  construed  in  accordance  with 
the  legislative  intent:"  Cooley's  Const.  Lim.,  223.  This  is  substantially 
the  language  of  the  supreme  court  of  the  United  States,  in  Leavenworth 
etc.  B.  B.  Co.  V.  The  XTnited  States,  where  Davis,  J. ,  delivering  the  opin- 
ion of  the  court,  says,  referring  to  the  act  of  congress  granting  lands  to 
the  railroad  company:  "  This  grant,  like  that  to  Iowa,  was  made  for  the 
purpose  of  aiding  a  work  of  internal  improvement,  and  does  not  extend 
beyond  the  intent  it  expresses.  It  should  be  neither  enlarged  by  ingen- 
ious reasoning,  nor  diminished  by  strained  construction.  The  interpre- 
tation must  be  reasonable  and  such  as  will  give  effect  to  the  intention  of 
congress.  This  is  to  be  ascertained  from  the  terms  employed,  the  situa* 
tion  of  the  parties,  and  the  nature  of  the  grant.  If  these  terms  are  plain 
and  unambiguous,  there  can  be  no  difficulty  in  interpreting  them;  but  if 
thej  admit  of  different  meanings,  one  of  extension  and  the  other  of  lim- 
itation, they  must  be  accepted  in  a  sense  favorable  to  the  grantor."  The 
latter  portion  of  this  language,  and  similar  language  in  other  decisions, 
must  be  considered  as  referring  to  terms  so  ambiguous  in  their  character 
that  a  resort  must  be  had  to  a  rule  of  construction  resolving  the  doubt  in 
bvor  of  one  party  to  the  contract  rather  than  to  the  other;  for  we  are 
satisfied  that  it  is  a  rule  absolutely  binding  upon  all  courts  that  whf're 
the  legislative  will  and  intent  is  discovered  in  a  statute,  they  must  give 
force  and  effect  to  that  will  and  intent  when  it  does  not  contravene  the 
foodamental  law.  It  is*  the  rule  of  common  law  in  relation  to  grants 
that  where  the  language  was  so  ambiguous  as  to  call  for  the  interposi- 
tion of  a  rule  of  interpretation,  the  doubt  was  required  to  be  resolved 
against  the  grantor.  It  was  expressed  thus:  ''That  the  deed  be  taken 
most  strongly  against  him  that  is  the  agent  or  contractor,  and  in  favor  of 
the  other  party:''  2  Bla.  Com.  380.  £i  the  language  of  the  authorities 
generally,  private  grants  are  strictly  construed  against  the  grantors,  and 
public  grants  against  the  grantees.  But  it  is  only  when  courts  are  in 
doubt  as  to  tiie  meaning  of  the  instrument  that  resort  will  be  had  in  either 
case  to  the  above  rule  of  construction. 

Another  rule  of  construction  of  legislative  acts  is,  that  it  must  be  made 
upon  the  entire  act,  and  not  upon  disputed  parts  of  it.  Every  part  of 
the  act  should  be  made  to  take  effect,  if  possible,  and  all  the  words  be 
made  to  operate  in  one  way  or  the  other.  Can,  therefore,  the  intention 
of  congress  be  discovered  from  the  act  itself,  without  resort  to  the  rule 
vhich  obtains,  where  there  is  ambiguous  or  doubtful  language  in  an  act 
of  the  legislature  ?  and  what,  taking  into  consideration  all  the  language 
of  the  act  in  question,  was  such  intention  in  relation  to  the  time  when 
the  grant  should  take  effect  ?    The  act  will  be  presumed  to  have  been 

Erased  by  congress  with  the  knowledge  of  its  previous  enactments  in  re- 
tiou  to  grants  of  lands,  and  the  repeated  determinations  of  the  supreme 
court  of  the  United  States  as  to  their  construction.    That  court  has  re* 
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peatedly  held,  in  construing  grants  of  land  made  by  congress,  that  **  a 
grant"  of  lands  *'  may  be  made  by  law  as  well  as  by  a  patent  issued  pur- 
suant to  a  law/'  ''and  such  grant  vests  an  indefeasible  and  irrevocable 
title:"  Fletcher  v.  Peck,  6  Cranch,  87;  Strother  v.  Lucas,  12  Pet.  464; 
9  Cranch,  43;  Wilkinson  v.  Leland,  2  Pet.  498;  d  Washburn  on  Beal 
Prop.,  4th  ed.,  193,  194. 

"It  [a  confirmation  of  title  by  act  of  congress]  was  a  higher  evidence 
of  title  than  a  patent,  as  it  was  the  direct  grant  of  the  fee,  which  had 
been  in  the  United  States,  by  the  government  itself,  whereas  the  patent 
was  only  the  act  of  its  ministerial  officers:"  Orignon's  Lessee  v.  Astor;  2 
How.  di9.  '*  The  plaintiff's  title  [a  confirmation  by  congress]  is  prima 
facie  a  good  legal  title,  and  will  support  ejectment  on  the  act  of  1836, 
standing  alone,  if  the  land  can  be  identified  as  confirmed  without  resort 
to  the  patent: "  Chouteau  v.  Eckhart,  Id.  344.  In  Green  v.  Leiter,  8 
Cranch,  229,  Story,  J.,  says:  **  We  are  entirely  satisfied  that  a  convey- 
ance of  wild  or  vacant  lands  gives  a  constructive  seisin  thereof  in  deed 
to  the  grantee,  and  attaches  to  him  all  the  legal  remedies  incident  to  the 
state.  A  fortiori,  the  principle  applies  to  a  patent,  since,  at  the  common 
law,  it  imports  a  livery  in  law."  For  a  still  stronger  reason  would  this 
principle  apply  in  the  case  of  an  act  granting  such  lands,  for,  as  we  have 
just  seen,  the  supreme  court  of  the  United  States  has  held  tiitA  such  an 
act  is  higher  evidence  of  title  than  a  patent. 

The  decisions  of  the  supreme  courts  of  several  of  the  states  are  to  the 
same  effect.  "A  grant  of  lands  by  the  government  is  tantamount  to  a 
conveyance  with  livery  of  seisin:"  3  Washburn  on  Beal  Prop.,  4th  ed., 
191,  and  cases  there  cited.  *'He  who  takes  title  to  lands  from  the 
federal  government,  draws  the  actual  legal  possession  to  it:"  Robinson 
V.  Lake,  14  Iowa,  421. 

With  this  construction  of  public  grants  as  the  uniform  rule,  congress 
passed  the  act  in  question.  Its  preamble  entitled  it  as  follows:  ''An  act 
granting  land  to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget  sound,  on  the  Pacific  coast,  by  the  northern 
route." 

Those  portions  of  the  act  which  bear  upon  the  question  before  us  are 
as  follows:  Section  3  of  the  act  provides,  ''that  there  be  and  hereby  is 
granted  to  the  Northern  Pacific  Bailroad  Company,  its  successors  and 
assignees,  for  the  purpose  of  aiding  in  the  construction  of  said  railroad, 
*  *  '^  every  alternate  section  of  public  land,  not  mineral,  designated 
by  odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mile  on 
each  side  of  said  railroad  line  as  said  company  may  adopt  through  the 
territories  of  the  United  States,  *  *  *  and  whenever  on  the  line 
thereof  the  United  States  have  full  title,  not  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  free  from  pre-emption  or  other  claims  or 
rights  at  the  time  the  line  of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  office  of  the  commissioner  of  the  general  land  office." 

Section  4  provides,  "  that  whenever  said  Northern  Pacific  Bailroad 
Company  shall  have  twenty-five  consecutive  miles  of  any  portion  of  said 
railroad  and  telegraph  line  ready  for  the  service  contemplated,  the  pres- 
ident of  the  United  States  shall  appoint  three  commissioners  to  examine 
the  same,  and  if  it  shall  appear  that  twenty-five  consecutive  miles  of  said 
road  and  telegraph  line  have  been  completed  in  a  good,  substantial,  and 
workmanlike  manner,  as  in  all  other  respects  required  by  this  act,  the 
commissioners  shall  so  report  to  the  president  of  the  United  States,  and 
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patents  of  lands  as  aforesaid  sball  be  issued  to  said  company,  corifirming 
to  said  company  the  right  and  tiile  to  said  lands,  situate  opposite  to  and 
cotenoinous  with  said  completed  section  of  said  road;  and  from  time  to 
time,  whenever  twenty-five  additional  cousecative  miles  shall  have  been 
constructed,  completed,  and  in  readiness  as  aforesaid,  and  verified  by 
said  commissioners  to  the  president  of  the  United  States,  then  patents 
shall  be  issued  to  said  company  conveying  the  additional  sections  of  land 
as  aforesaid,  and  so  on,  as  fast  as  every  twenty^five  miles  of  said  road  is 
completed  and  operated.'' 

Section  6  provides,  '*  that  the  president  of  the  United  States  shall 
cause  the  lands  to  be  surveyed  for  forty  miles  in  width  on  both  sides  of 
the  entire  line  of.  said  road,  after  the  general  route  shall  be  fixed,  and 
as  fast  as  may  be  required  by  the  construction  of  said  railroad;  and  the 
odd  sections  of  land  hereby  granted  shall  not  be  liable  to  sale  or  entry 
or  pre-emption,  before  or  after  they  are  surveyed,  except  by  said  com- 

Eany,  as  provided  in  this  act;  but  the  provisions  of  the  act  of  Septem* 
er,  1841,  granting  pre-emption  rights,  and  the  acts  amendatory  thereof, 
and  of  the  act  entitled  "An  act  to  secure  homesteads  to  actual  settlers 
on  the  public  domain,"  approved  May  28,  1862,  shall  be  and  the  same 
are  hereby  extended  to  all  other  lands  on  the  line  of  said  road  when 
surveyed,  excepting  those  hereby  granted  to  said  company.  And  the 
reserved  alternate  sections  shall  not  be  sold  by  the  government  at  a  price 
less  than  two  dollars  and  fifty  cents  per  acre. " 

It  wiU  be  observed  that  the  preamble,  which  may  be  resorted  to  to 
aid  in  the*  conistruction  of  an  act  of  the  legislature,  1  Bla,  Com.  60, 
recites  that  itis  **  an  act  granting  lands;"  that  is,  the  act  itself  grants. 
It  does  not  recite  that  it  is  an  act  providing  for  a  grant  or  convejance 
or  sale  of  lands,  which  in  all  probability  would  have  been  the  language 
used  had  it  been  the  intention  of  congress  that  the  patent  should 
operate  as  the  conveyance,  but  that  the  act  itself  is  the  grant.  This 
language  is  also  indicative  of  an  intention  that  the  grant  is  a  present 
grant.  The  word  used  is  "  granting,"  being  the  present  participle;  that 
is,  granting  now.  Again,  the  object  of  the  grant,  as  stated  in  the  pre- 
amble, was  to  aid  in  the  construction  of  the. road.  The  plain  and  un- 
constrained meaning  of  this  language  would  seem  to  be  that  these  lands 
vers  to  be  available  to  the  road,  not  after  it  had  been  completed,  or  after 
anj  portion  of  it  had  been  completed;  but  during  the  construction 
thereof*  If  we  are  right  in  this  view  of  the  above  language,  it  will  also 
be  an  indication  of  the  will  and  intent  of  congress  in  the  enactment  of 
the  law.  The  language^  therefore,  of  the  preamble,  so  far  as  it  is  indica- 
tive of  and  aids  us  to  arrive  at  the  intention  of  congress  in  the  passage 
of  the  act,  recites  that  the  act  itself  is  the  grant. 

The  first  language  used  in  the  act  itself,  relating  to  the  grant  of  lands, 
is  contained  in  section  8,  and  is  as  follows:  **  That  there  be,  and  is 
hereby,  granted  to  the  Northern  Pacific  Bailroad  Company,  its  successors 
and  assigns,  for  the  purpose  of  aiding  in  the  construction  of  said  rail- 
road," etc.  The  above  phrase,  *' there  be,  and  hereby  is,  granted,"  has 
been  several  times  before  the  supreme  court  of  the  United  States,  and 
has  received  a  fixed  and  definite  construction.  In  construing  an  act  of 
congress  of  1820,  granting  lands  to  the  state  of  Missouri,  which  con- 
tained the  following  language, ''  that  four  entire  sections  of  land  be,  and 
the  same  are  hereby,  grant^  to  the  said  state,  for  the  purpose  of  fixing 
the  seat  of  government  thereon;  which  said  section  shall,  under  the 
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direction  of  the  legislature  of  said  state,  be  located  as  near  as  may  be  in 
one  body  at  any  time,  in  such  townships  and  ranges  as  the  legislature 
aforesaid  may  select  on  any  of  the  public  lands  of  the  United  States, 
provided  that  such  location  shall  be  made  prior  to  the  public  sale  of  the 
lands  of  the  United  States  surrounding  such  location." 

Mr.  Justice  Catron,  delivering  the  opinion  of  the  supreme  court  of  the 
United  States,  and  referring  to  the  opinion  of  Chief  Justice  Marshall  in 
Butherford  v.  Green's  Heirs,  2  Wheat.  196,  says:  "  The  land  was  granted 
by  the  act.  It  was  a  present  grant,  wanting  identity  to  make  it  perfect; 
and  the  legislature  was  vested  with  full  power  to  select  and  locate  the 
land;  and  we  need  only  here  say,  what  was  substantially  said  by  this 
court  in  Butherford  v.  Green's  Heirs,  that  the  act  of  1820  vested  a  title 
in  the  state  of  Missouri  of  four  sections,  and  that  the  selections  made 
by  the  state  legislature,  pursuant  to  the  act  of  congress,  and  the  notice 
given  of  such  location  to  the  surveyor  general  and  the  register  of  the 
local  district  where  the  land  lay,  gave  precision  to  the  title,  and  attached 
it  to  the  land  selected: "  Lessieur  y.  Price,  12  How.  59.  The  same  court, 
in  Schulenberg  v.  Harriman,  21  Wall.  44,  Field,  J.,  delivering  the 
opinion  of  the  court,  says:  "  That  the  act  of  congress  of  June  d,  1856, 
passed  a  present  interest  in  the  lands  designated,  there  can  be  no  doubt. 
The  language  used  imports  a  present  grant,  and  admits  of  no  other 
meaning.  The  language  of  the  first  section  is,  **  That  there  be^  and 
hereby  is,  granted  to  the  state  of  Wisconsin  the  lands"  specified. 
The  third  section  declares,  ''that  the  said  lands  her^y  granted  to  said 
state  shall  be  subject  to  the  disposal  of  the  legislature  thereof; "  and  the 
fourth  section  provides  in  what  manner  sales  shall  be  made,  and  enacts 
that  if  the  road  be  not  completed  within  ten  years,  *'  no  further  sales  shall 
be  made,  and  the  lands  unsold  shall  reveri  to  the  United  States."  The 
power  of  disposal  and  the  provision  for  the  lands  reverting  both  imply 
what  the  first  section  in  terms  declares,  that  a  grant  is  made — that  is, 
that  the  title  is  transferred  to  the  state.  It  is  true  that  the  route  of  the 
railroad,  for  the  construction  of  which  the  grant  was  made,  was  to  be 
designated,  and  until  such  designation,  the  title  did  not  attach  to  any 
specific  tracts  of  land.  When  tibe  route  was  fixed,  their  location  became 
certain,  and  the  title,  which  was  previously  imperfect,  acquired  precision 
and  became  attached  to  the  land. 

In  the  case  of  Butherford  v.  Green's  Heirs,  2  Wheat.  196,  a  similar  con- 
struction was  given  by  the  court  to  an  act  of  North  Carolina  passed  in 
1782,  which  provided  that  twenty-five  thousand  acres  of  land  should  be 
allotted  and  given  to  General  Green  and  his  heirs,  within  the  limits  of  a 
tract  reserved  for  the  army,  to  be  laid  off  by  commissioners  appointed  for 
that  purpose.  The  commissioners,  pursuant  to  the  directions  of  the  act, 
allotted  the  twenty-five  thousand  acres,  and  caused  the  quantity  to  be 
surveyed,  and  the  survey  to  be  returned  to  the  proper  office;  and  the 
questions  raised  in  the  case  related  to  the  validity  of  the  title  of  General 
Green,  and  the  date  at  which  it  commenced.  The  court  held,  "  that  the 
general  gift  of  twenty-five  thousand  acres  lying  in  the  territory  reserved 
became  by  the  survey  a  particular  gift  of  the  quantity  contained  in  the 
survey,  and  concluded  an  extensive  examination  of  the  title  by  stating 
that  it  was  the  clear  and  unanimous  opinion  of  the  court  that  the  act  ^f 
1782  vested  a  title  in  General  Green  to  the  twenty-five  thousand  acres, 
to  be  laid  off  within  the  bounds  designated,  and  that  the  survey  made 
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in  pnisnance  of  the  aot  gave  precision  to  that  title,  and  attached  it  to 
the  land  aarveyed." 

In  the  case  of  L.,  L.  &  G.  R.  R.  Co.  V.  U.  S. ,  92  U.  S.  733,  Davis,  J.,  deliv- 
ering  the  opinion  of  the  court,  says,  referring  to  the  act  under  considera- 
tion: "It  creates  an  immediate  interest,  and  does  not  indicate  a  purpose 
to  grant  in  futuro.  '  There  be,  and  is  hereby,  granted,'  are  words  of 
absolute  donation,  and  import  a  grant  in  prcssenti.  This  court  has  held 
that  they  can  haye  no  other  meaning,  and  the  land  department,  on  this 
interpretation  of  them,  has  administered  every  similar  grant:  Railroad 
Go.  T.  Smith,  9  Wall.  95;  Sohulenberg  t.  Harriman,  21  Id.  60;  1  Lester, 
513;  8  Op.  Att.  Oen.  257;  11  Id.  47.  They  vest  a  present  title  in  the 
state  of  Kansas,  though  a  survey  of  the  land  and  a  location  of  the  road 
are  necessary  to  give  precision  to  it  and  attach  it  to  any  particular  tract. 
The  grant  then  becomes  certain,  and  by  relation  has  the  same  effect 
upon  the  selected  parcels  as  if  it  specifically  described  them.  In  other 
words,  the  grant  was  afloat  until  the  line  of  the  road  should  be  definitely 
fixed." 

In  the  case  of  the  M.  E.  &  T.  R.  R.  Co.  v.  K.  P.  R.  R.  Co.,  97  U.  S. 
491,  Field,  J.,  speaking  for  the  supreme  court  of  the  United  States,  says: 
"Briefly  stated,  the  case  of  the  plaintiff  is  this:  In  1862,  congress 
granted  to  it  certain  lands,  consisting  of  odd  sections  along  a  railroad 
u)  be  afterwards  constructed.  In  1864  congress  enlarged  the  grant,  and 
by  subsequent  legislation  authorized  the  route  of  the  road  to  be  desig- 
nated at  any  time  before  December,  1866.  When  designated,  lands 
within  a  limit  sufficiently  extended  to  embrace  the  granted  sections  were 
to  be  reserved  from  sale;  and  when  certain  portions  of  the  road  were 
from  time  to  time  completed,  and  were  accepted  by  the  president  as  a 
first-class  road,  patents  for  the  sections  were  to  be  issued  to  the  company. 
The  plaintiff  designated  the  route  of  its  road  in  July,  1866,  and  the  lands 
in  controversy  were,  on  the  twenty-sixth  of  that  month,  reserved  from 
sale.  By  the  fourteenth  of  December  following  it  had  completed  twenty 
miles  of  its  road,  and  by  the  sixteenth  of  January,  1867,  five  miles  in 
addition.  Commissioners  were  appointed  by  the  president  to  examine 
and  report  as  to  the  completion  and  equipment  of  the  road,  and  upon 
their  favorable  report  the  section  of  twenty-five  miles  was  accepted  by  mm, 
and  a  patent  for  the  lands  was  ordered  to  be  issued.  The  plaintiff  there- 
fore claims  that  it  acquired  a  title  to  the  lands  and  has  a  right  to  the 
evidence  of  it;  and  this  claim  is  well  founded,  unless  th^re  be  something 
impairing  its  validity  in  the  legislation  and  proceedings  under  which  the 
defendant  asserts  title  to  the  land. 

"As  between  the  United  States  and  the  plaintiffs,  the  right  of  the  lat- 
ter to  a  patent  became  perfect  on  the  approval  by  the  president  of  the 
report  of  the  commissioners.  The  act  of  July  1,  1862,  passed  to  the 
company  a  present  interest  in  the  lands  to  be  designated  within  the 
limits  there  specified.  Its  language,  Hhat  there  be,  and  is  hereby, 
granted'  to  it  the  odd  sections,  which  words  import  a  grant  in  prcesenti, 
and  not  one  in  futuro,  or  the  promise  of  a  grant.  Similar  terms  in  other 
acts  of  congress  granting  lands  have  uniformly  received  this  interpreta- 
tion, unless  accompanied  with  clauses  restraining  their  operation.  They 
were  so  interpreted  in  Schulenberg  v.  Harriman,  after  full  consideration 
ofprevious  adjudications  on  their  import,  and  the  ruling  there  was  fol- 
lowed in  Leavenworth,  Lawrence  &  Galveston  Railroad  Co.  v.  United 
States,  92  XJ.  S.  733.    It  is  true  that  the  route  of  the  road  in  this  case,  as 
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in  those  cases  to  aid  in  the  construction  of  which  the  act  was  passed^ 
was  to  be  afterwards  designated;  and  until  designated,  the  title  could  not 
attach  to  any  specific  tracts.  The  grant  was  of  sections  to  be  afterwards 
located^  and  their  location  depended  upon  the  route  to  be  establibhed. 
When  that  was  settled,  the  location  became  certain,  and  the  title  that 
was  previously  imperfect  acquired  precision  and  attached  to  the  lands. 

*'  It  is  always  to  be  borne  in  mind,  in  construing  a  congressional 
grant,  that  the  act  by  which  it  is  made  is  a  law  as  well  as  a  conveyance, 
and  that  such  effect  must  be  given  to  it  as  will  cany  out  the  intent  of 
congress.  That  intent  should  not  be  defeated  by  applying  to  the  grant 
the  rules  of  the  common  law,  which  are  properly  applicable  only  to  trans- 
fers between  private  parties.  To  the  validity  of  such  transfers  it  may  be 
admitted  that  there  must  exist  a  present  power  of  identification  of  the 
land,  and  that  when  no  such  power  exists  instruments  with  words  of 
present  grant  are  operative,  if  at  all,  only  as  contracts  to  convey.  But 
the  rules  of  the  common  law  must  yield  in  this,  as  well  as  in  all  other 
cases,  to  the  legislative  will. 

''As  to  the  intent  of  congress  in  the  grant  to  the  plaintiff,  there  can 
be  no  reasonable  doubt.  It  was  to  aid  in  the  construction  of  the  road  by 
a  gift  of  lands  along  its  route,  without  reservation  of  rights  except  such 
as  were  specifically  mentioned,  the  location  of  the  route  being  leftvnthin 
certain  general  limits  to  the  action  of  the  plaintiff.  When  the  location 
was  made,  and  the  sections  granted  ascertained,  the  title  of  the  plaint- 
iff took  effect  by  relation  as  of  the  date  of  the  act,  except  as  to  the 
reservations  mentioned,  the  act  having  the  same  operation  upon  the 
sections  as  if  they  had  been  specifically  described  therein." 

In  the  case  of  the  St.  Joseph  and  Denver  City  Railroad  Oo.  v.  Bald- 
win, 103  U.  S.  427,  the  supreme  court  also  says:  ''The  language  of  the 
act  here,  and  of  nearly  all  the  -congressional  acts  granting  lands,  is  in 
terms  of  a  grant  in  prcesenii.  The  act  is  a  present  grant,  except  so  far  as 
its  immediate  operation  is  affected  by  the  limitation.  '  There  is  hereby 
granted'  are  the  words  used,  and  they  import  an  immediate  transfer  of 
interest,  so  that  when  the  route  is  definitely  fixed,  the  title  attaches  from 
the  date  of  the  act  to  the  sections,  except  such  as  are  taken  from  its  oper- 
ation by  the  clauses  mentioned."  The  limitation  in  this  case  was  that  in 
case  at  the  time  the  line  of  the  road  was  fixed  the  United  States  had 
sold  any  of  the  lands,  or  that  the  right  of  homestead  or  pre-emption  had 
attached  thereto,  or  that  the  same  had  been  reserved  by  the  United  States, 
then  the  secretary  of  the  interior  should  select  other  lands  in  lieu  thereof 
for  the  state.  So  far,  therefore,  as  the  third  section  of  the  act  under 
consideration  standing  alone  is  concerned,  viz., "  that  there  be,  and  hereby 
is,  giianted,"  the  above  decisions  have  determined  its  construction  to  be 
that  of  words  of  present  grant;  that  they  create  "  an  immediate  interest, 
and  do  not  indicate  a  purpose  to  grant  infuiuro,"  These  decisions  also 
determine  for  us  (where  the  act  itself  does  not  indicate  the  particular 
lands  granted,  but  leaves  their  location  to  be  specified  in  the  future) 
when  such  a  grant  shall  attach  to  the  particular  tracts,  and  become  fixed 
and  certain,  until  which  it  is  afloat,  which  in  this  case  would  be  when 
the  line  of  the  road  is  definitely  fixed,  and  the  lands  granted  thereto  as- 
certained. This  is  necessary  to  be  done  to  give  precision  to  the  gra^t 
and  attach  it  to  the  particular  tracts  of  land. 

When  such  line  is  definitely  fixed,  and  the  sections  of  land  designated 
by  the  survey,  the  grant  then  becomes  certain,  and  by  relation,  has  the- 
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same  effect  upon  the  lands  thns  designated,  as  if  thej  were  specifically 
described  therein.  Therefore  we  must  conclude,  now  having  in  view 
simply  sections  8  and  6  of  the  act  in  question,  that  the  grant  takes 
effect  as  cf  date  of  the  act,  and  becomes  attached  to  the  specific  tracts 
when  definitely  ascertained  by  the  location  of  the  route  of  the  road  and 
the  survey  of  the  lands. 

The  appellant,  however,  insists  that  "  the  words  in  section  3  of  the  char- 
ter of  the  Northern  Pacific  Bailroad,  which  unexplained  would  import  a 
grant  in  prxssenti,  are  specifically  restricted  by  the  provisions  of  the  f ol* 
lowing  sections,  to  wit:  Sections  4,  5,  6,  8,  and  9,  and  perhaps  section 
20."  How  far  the  provisions  of  section  4  restrict  the  words  of  present 
grant,  we  will  consider  hereafter.  Section  5  provides  principally  for  the 
proper  construction  of  the  road  and  telegraph  line,  and  prescribes  briefly 
the  manner  of  such  construction.  Section  6  specifically  exempts  certain 
lands  from  the  provisions  of  the  act,  and  virtufJly  provides  that  the  lands 
reserved,  shall  not  be  disposed  of  to  any  other  parties  than  the  Northern 
Pacific  Bailroad.  Section  8  provides,  in  substance,  that  the  company 
accepts  the  grants,  rights,  and  privileges  conferred  by  the  act,  and  that 
the  same  are  given  upon  condition  that  it  shall  commence  the  work  in 
two  years  from  the  approval  of  the  act,  and  complete  not  less  than  fifty 
miles  per  year  after  the  second  year,  and  finish  the  road  completely  by 
the  fourth  of  July,  1876.  Section  9  refers  to  the  grants  conferred  by 
the  act  as  conditioned  grants,  and  provides  that  they  are  made  by  the 
United  States  and  accepted  by  the  company,  upon  the  further  condition 
that  if  the  company  make  any  breach  of  the  conditions  thereof,  and 
allow  it  to  continue  for  more  than  a  year,  congress  at  any  time  there-* 
after  may  do  anything  necessary  to  insure  a  speedy  completion  of  the 
road.  So  far  as  the  provisions  relate  to  the  language  making  the 
grant  contained  in  the  third  section,  they  do  not  affect  the  creation  or 
reating  of  the  estate  in  the  lands,  but  simply  the  nature  and  character  of 
the  estate. 

So  far  as  they  impose  conditions  upon  the  grantee,  these  are  what  are 
termed  conditions  subsequent.  They  do  not  relate  to  the  creation  of  the 
estate,  but  render  it  liable  to  be  defeated  for  default  on  a  breach  in  per* 
fonnance  of  such  conditions.  Upon  default  or  breach  of  such  condi- 
tions, congress  might  declare  a  forfeiture.  **  It  is  settled  law  that  no 
one  can  ti&e  advantage  of  the  non-performance  of  a  condition  subse* 
qaent,  annexed  to  an  estate  in  fee,  but  the  grantor  or  his  heirs  or  the 
saccessors  of  the  grantor,  if  the  grant  proceed  from  an  artificial  person; 
and  if  they  do  not  see  fit  to  assert  their  rights  to  enforce  a  forfeiture  on 
that  ground,  the  title  remains  unimpaired  in  the  grantee:"  Schulenbefg 
y.  Harriman,  21  Wall.  44. 

"  If  the  grant  be  a  public  one,  it  must  be  asserted  by  judicial  proceed- 
ings authorized  by  law,  the  equivalent  of  office  found  at  common  law, 
finding  the  fact  of  forfeiture  and  adjudging  the  restoration  of  the  estate 
on  that  ground,  or  there  must  be  some  legislative  assertion  of  owner- 
ship of  Uie  property  for  breach  of  the  condition,  such  as  an  act  directing 
the  possession  or  appropriation  of  the  property,  or  that  it  be  offered  for 
sale  or  settlement.  At  common  law  the  sovereign  could  not  make  an 
entiy  in  person,  and  therefore  an  office  found  was  necessary  to  determine 
thcT estate;  but,  as  said  by  this  court  in  a  late  case,  *  the  mode  of  assert- 
ing  or  reserving  the  forfeited  grant  is  subject  to  the  legislative  authority 
of  the  government.  It  may  be  after  judicial  investigation  or  by  taking 
possession  directly,  under  authority  of  the  government,  without  these 
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preliminary  proceedings.'  In  the  present  case,  no  action  has  been 
taken,  either  by  legislative  or  judicial  proceedings,  to  enforce  a  forfeiture 
of  the  estate  granted  by  the  acts  of  1856  and  1864.  The  title  remains, 
therefore,  in  the  state,  as  completely  as  when  the  title  by  location  of 
the  route  of  the  railroad  acquired  precision  and  attached  to  the  adjoin- 
ing alternate  sections:"  Schulenberg  t.  Harriman,  21  Wall.  44. 

It  may  be,  perhaps,  unnecessary,  in  view  of  the  situation  of  the  case 
at  bar,  to  say  that  no  such  attempt  has  been  made  to  forfeit  the  title 
claimed  by  the  respondent  to  be  vested  in  it  by  virtue  of  the  act  of  con- 
gress under  consideration.  The  fact  that  section  9  refers  to  the  grant  of 
lands  as  "  conditioned  grant,"  does  not  at  all,  as  claimed  by  the  appel- 
lant, change  the  character  of  such  conditions  from  conditions  subsequent 
to  conditions  precedent,  or,  in  other  words,  from  that  kind  of  conditions 
which  operate  upon  estates  already  created,  and  which  may  defeat  or 
cause  a  forfeiture  of  such  an  estate,  to  that  which  effects  the  vesting*  or 
creating  of  an  estate. 

So  far,  therefore,  as  sections  5,  6,  8,  9,  and  20  of  the  act  are  con- 
cerned, they  do  not  affect  the  vestiog  of  the  estate  which  is  claimed  by 
respondent,  to  be  created  and  vested  by  sections  3  and  6,  and  which 
must  be  so  created  and  vested,  unless  the  language  of  present  grant,  con- 
tained in  section  3,  is  restrained  and  limited  by  the  provisions  of  section  4. 

This  brings  us  to  the  consideration  of  how  the  language  of  section  4 
affects  the  words  of  present  grant  contained  in  section  8.  It  is  claimed 
by  the  appellant  that  "section  4  prescribes  when  the  grant  shall  take 
effect,  and  how  it  shall  be  completed,"  to  wit:  ''  When  twenty -five  con- 
secutive miles  of  the  road  shall  be  completed,  and  after  the  report  of  the 
commissioners,  etc.,  patents  shall  be  issued  to  the  company,  conveying^ 
the  additional  sections,"  etc. 

It  will  be  observed  that  this  section  provides  in  the  first  portion  thereof, 
''that  whenever  said  Northern  Pacific  Itailroad  Company  shall  have  twenty- 
five  consecutive  miles  of  any  portion  of  said  railroad,"  etc.,  completed, 
and  the  commissioners  have  reported  thereon  as  required  by  the  act, 
their  ''  patents  of  lands,  as  aforesaid,  shall  be  issued  to  said  company, 
confirming  to  said  company  the  righi  and  iille  to  said  lands,  situated 
opposite  to  and  coterminous  with  said  completed  section  of  said  road." 
And  again,  in  the  latter  portion  thereof,  "and  from  time  to  time,  when- 
ever twenty-five  additional  consecutive  miles  shall  have  been  constructed 
and  completed,"  and  reported  upon  by  the  commissioners,  "  then  patents 
shall  be  issued  to  said  company,  conveying  the  additional  sections  of  land 
as  aforesaid,  and  so  on,  as  fast  as  every  twenty-five  miles  of  said  road 
t^* completed  as  aforesaid." 

A  confirmation  is  a  species  of  common-law  conveyance.  It  is  defined 
as  "  a  deed,  whereby  a  conditional  or  voidable  estate  is  made  absolute  and 
unavoidable  by  the  confirmer,  so  far  as  he  is  able,  or  whereby  a  partic- 
ular estate  is  increased,"  referring  to  Co.  lit.  295  b,  and  2  Bla.  Com. 
325. 

We  have  seen  that  the  act,  not  taking  into  consideration  section  4, 
constitutes  a  conditional  grant.  The  effect  of  the  patent  referred  to  in 
the  first  part  of  section  4  is  therefore  simply  to  discharge  the  condition 
attached  to  the  grant,  so  far  as  relates  to  the  odd  sections  situate  oppo- 
site to  and  coterminous  with  the  completed  twenty-five  consecutive  miles 
of  *'  any  portion  "  of  the  road,  and  make  the  title  thereto  absolute  in  the 
grantee.  If  the  same  language  had  been  used  in  the  latter  portion  of 
this  section,  instead  of  the  term  "  conveying,"  there  could  be  no  shadow 
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of  doubt  as  to  the  objeet  of  the  entire  section.  But  we  think  that  the 
difference  in  the  language  of  the  two  portions  can'  be  easily  reconciled. 
We  can  not  see,  taking  into  consideration  the  entire  act  and  its  object, 
vhy  any  distinotion  should  be  made  between  the  twenty-five  consecutiYe 
miles  of  ''any  portion  of  "  the  road  and  the  other  portions  or  sections 
thereof,  of  twenty-fiTe  miles  each.  So  far  as  relates  to  the  grant  of  lands, 
we  do  not  think  that  congress  intended  to  make  any  such  distinction. 
Conveyance,  as  we  have  seen,  is  the  generic  term,  of  which  confirmation 
is  the  species.  Its  operative  words  include  those  of  a  feoffment,  which 
is  also  a  species  of  a  conyeyance.  We  think,  therefore,  that  when  the 
word  ''  conveying  "  was  used  in  the  latter  portion  of  section  4,  it  was  em- 
ployed as  synonymous  with  the  language  used  in  the  first  portion 
thereof,  viz.,  "confirming  the  right  and  iUleJ'  By  this  construction, 
section  4  recognizes  the  estate  in  the  grantee,  which  is  vested  in  it  by 
virtue  of  sections  3  and  6,  instead  of  limiting  and  restraining  the  words 
of  present  grant.  *'  There  must  be  a  precedent  rightful  or  wrongful 
estate  in  the  person  to  whom  the  confirmation  is  made  in  his  own  or 
another's  right,  or  at  least  he  must  have  the  possession  of  the  thing 
whereof  the  confirmation  is  made,  as  a  foundation  for  the  confirmation 
to  work  upon:"  Smith  on  Beal  and  Personal  Prop.  561;  Pres.  Shep.  T. 
312.  Keeping  in  view  the  above  definition  of  a  confirmation,  we  must 
therefore  conclude  that  section  4,  in  providing  therefor,  recognizes  just 
what  the  act,  without  this  section,  in  fact  is,  viz.,  a  grant  upon  condition 
subsequent. 

The  fallacy  of  the  appellant's  argument,  in  a  great  measure,  arises 
from  confounding  the  usual  office  of  a  patent,  which  in  most  cases  is 
the  original  conveyance  of  the  title  to  government  lands,  with  its  office 
in  those  cases  where  the  act  is  itself  the  grant,  and  the  purpose  and 
object  of  the  patent  is  designated  in  the  act  or  determined  by  a  proper 
construction  of  its  provisions.  Here  its  purpose  is  not  that  of  an  original 
title,  but  that  of  the  confirmation  of  a  title  already  bestowed.  Its  office 
is  to  discharge  the  conditions  attached  to  the  grant,  and  extinguish  the 
right  of  forfeiture  for  breach  thereof,  just  as  fast  as  certain  portions  of 
the  road  are  completed  in  accordance  with  the  terms  of  the  act.  After 
patents  have  issued  for  lands  adjacent  to  and  coterminous  with  such 
completed  portions  of  the  road,  then  the  government  can  only  cause  a 
fcMrfeiture  for  breach  of  the  condition  imposed  by  the  act,  of  the  remain- 
ing portions  of  the  grant  adjacent  to  and  coterminous  with  the  uncom* 
pleted  portions  thereof.  This  construction  of  the  act  is  to  accomplish 
that  intention,  which  is  expressed  in  th^  preamble  and  body  of  the  act 
itself,  viz.,  to  assist  in  the  construction  of  the  road. 

Again,  to  hold  that  the  patent  is  the  original  conveyance  does  vio- 
lence to  the  recitals  of  the  preamble,  viz.,  that  the  act  itself  grants,  and 
that  the  grant  is  of  the  date  of  the  approval  thereof.  It  defines  the 
Qsual  and  accepted  authorized  meaning  of  the  words  of  present  grant  con- 
tained in  the  third  section,  viz.,  '*  that  there  be,  and  hereby  is,  granted," 
which,  when  employed  in  a  similar  connection,  or  that  in  which  they  are 
used  in  this  aot^  have  been  uniformly  held  to  be  the  highest  evidence  of 
title,  and  to  import  possession  and  livery  of  seisin.  It  has  the  same  . 
effect  upon  the  words  '*  hereby  granted  "  that  is  granted  by  this  act  con- 
tained in  section  6.  It  renders  null  and  void  the  exclusive  power  and 
zi^ht  of  the  grantee  to  sell  the  land  which  is  conferred  in  section  6, 
whicli  is  in  the  following  language:  ''And  the  odd  sections  of  land  here- 
No.9-3 
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by  granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption  before  or 
after  tbey  are  surveyed,  except  by  said  company  as  provided  in  this  act." 
This  section  provides  that  the  survey  shall  be  made  after  the  general 
route  is  fixed,  and  as  fast  as  may  be  required  by  the  construction  of  the 
road.  It  precedes  the  issue  of  the  patent.  This  power,  given  to  the 
company  to  sell  the  lands  designated  before  the  issue  of  the  patent,  is 
itself  an  interpretation  by  congress  of  its  intention  to  bestow  a  present 
grant,  contained  in  section  3. 

To  hold  that  the  patent  is  the  original  conveyance,  and  that  the  words 
of  section  3  do  not  create  a  present  grant,  is  also  inconsistent  with  the 
provision  that  when  the  lands  are  surveyed  the  odd  sections  are  relieved 
from  tbe  operation  of  the  homestead  and  pre-emption  laws,  while  they 
are  extended  to  the  even  sections,  which  are  reserved  to  the  government. 
The  prevention  of  the  operation  of  the  above  laws  as  to  the  odd  sections 
is  not  reasonably  reconcilable  with  any  other  hypothesis  except  that  the 
government  has  parted  with  its  title  thereto. 

The  case  of  Bice  v.  The  Bailroad  Co.,  1  Black,  358,  is  referred  to  by 
appellant  to  support  the  position  that  the  title  does  not  pass  to  the  com- 
pany until  the  issuing  of  the  patent.  In  that  case  it  was  held  that  an 
act  giving  lands  to  the  territory  of  Minnesota,  to  assist  in  tbe  construc- 
tion of  a  railroad,  containing  the  words  "  that  there  shall  be,  and  is 
hereby,  granted,"  etc.,  taken  in  connection  with  another  provision  in  the 
act,  **  that  no  title  should  vest  in  the  territory,  nor  any  patent  issue  for 
any  part  of  the  lands,  until  a  continuous  length  of  twenty  miles  of  the 
road  should  be  completed,"  did  not  pass  the  title  to  the  territoiy.  The 
principal  reason  given  by  the  court  for  this  decision  was  that  by  express 
provisions  of  the  act  no  title  should  vest  in  the  territory,  nor  any  patent 
issue  for  any  part  of  the  lands,  until  a  continuous  length  of  twenty  miles 
of  the  road  should  be  completed. 

That  this  was  the  view  of  the  supreme  court  is  apparent  from  the  lan- 
guage of  Field,  J.,  in  Schulenberg  v.  Harriman,  21  Wall.  44,  which  is 
as  follows:  "The  case  of  Bice  v.  Bailroad  Co.,  1  Black,  358,  does  not 
conflict  with  these  views.  Tbe  words  of  present  grant  in  the  first  section 
of  the  act,  there  under  consideration,  were  restrained  by  a  provision  in  a 
subsequent  section  that  the  title  should  not  vest  in  the  territory  of  Min- 
nesota until  the  road,  or  a  portion  of  it,  was  built." 

The  rule  for  this  construction  was  given  in  this  case  by  Mr.  Justice 
Clifibrd,  in  the  following  language:  "  Whenever  the  words  of  a  statute 
are  ambiguous,  or  the  meaning  doubtful,  the  established  rule  of  con- 
struction is,  that  the  intention  must  be  deduced  from  the  whole  statute 
and  every  part  of  it.  Intention,  in  such  cases,  must  govern  when  it  can 
be  discovered,  but  in  the  search  for  it  the  whole  statute  must  be  re- 
garded, and  if  practicable,  so  regarded  as  to  give  effect  to  every  part." 
The  rule  thus  cited  for  holding  as  the  court  did  in  that  case  sustains  the 
position  which  we  maintain  in  this.  For  if  the  rule  that  the  intention 
must  control  when  discoverable  (and  it  is  the  duty  of  the  court,  if  possible, 
to  discover  the  intention),  and  every  part  of  a  statute  given  its  proper 
effect,  is  invoked  to  prevent  the  rejection  or  disregard  of  the  language 
**  that  no  title  shall  vest,"  etc,  when  contained  in  the  same  act  with 
words  of  present  grant,  certainly  the  same  rule  is  applicable  to  prevent 
the  rejection  or  disregard  of  the  words  of  recital  in  the  preamble,  and  of 
the  words  of  present  grant  in  sections  3  and  6,  of  the  power  to  sell  be- 
fore the  issue  of  the  patent,  and  the  relief  of  the  odd  sections  from  the 
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opemtion  of  the  homestead  and  pre-emptions  laws,  as  also  provided  for 
in  section  6. 

"  The  true  consfcraction  of  the  act  therefore,  in  our  opinion,  is  that  the 
patent  is  the  original  conveyance  of  the  lands,  and  tnat  the  act  itself 
must  amount  to  a  contract  to  convey,  as  certain  portions  of  the  road  are 
completed,  and,  therefore,  up  until  the  issue  of  the  patent,  the  respond- 
ent has  only  what  the  appellant  terms  an  *  incorporeal  right '  in  the 
lands,  but  that  until  the  patent  issues  it  is  a  grant  in  proBaenti,  upon 
coDdition  subsequent,  which  the  patent  confirms  and  renders  uncondi* 
tional  and  absolute  in  the  grantee." 

We  have  considered  the  main  question  in  this  case  as  if  it  had  not 
already  been  decided  by  a  court  whose  authority  is  binding  upon  us;  but 
we  think  it  js  no  longer  an  open  question.  In  the  case  of  the  M. ,  E.  &  T, 
E.  R.  Co.  V.  K.  P.  R.  R.  Co.,  97  TJ.  S.  491,  from  which  we  have  before 
quoted,  one  of  the  principal  questions  before  the  supreme  court  was  in 
relation  to  the  construction  of  an  act  of  congress  in  very  many  respects 
similar  to  t^e  one  in  question,  viz. :  An  act  entitled  **  An  act  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  Missouri  river  to 
the  Pacific  ocean,"  etc.,  approved  July  1, 1862:  12  Stat,  at  Large,  489. 
We  have  already  given,  from  the  language  of  Mr.  Justice  Field,  who  de- 
livered the  opinion  of  the  court,  a  brief  statement  of  the  prominent  pro- 
visions of  this  act.  In  addition  thereto  we  will  state  the  language  used 
in  relation  to  the  patents,  which  followed  the  language  of  present  grant, 
which  was:  "  Patents  shall  issue  conveying  the  right  and  title  to  said  lands 
to  said  company.  *  *  *  And  patents  shall  in  like  manner  issue  as 
each  forty  miles  of  said  railroad  *  *  *  are  completed:"  Section 
4  of  aliove  act. 

It  will  be  observed  that  the  word  used  in  connection  with  the  word  ' '  pat- 
ents" is  ''  conveying,"  being  the  same  word  used  in  connection  with  the 
same  term  in  the  latter  portion  of  section  4  of  the  act  under  consid- 
eration, which,  as  we  have  already  indicated,  uses  both  the  words,  "con- 
firming the  right  and  title,"  and  "  conveying,"  in  connection  with  the  term 
"  patents."  Nevertheless  the  supreme  court  in  this  case  held  that  the  act 
passed  to  the  company  a  present  interest  in  the  lands  to  be  designated 
within  the  limits  there  specified.  •  Similar  terms  in  other  acts  of  congress 
granting  lands  have  uniformly  received  the  same  interpretation,  unless 
accompanied  with  clauses  restraining  their  operation.  "  That  the  grant 
was  of  sections  to  be  afterwards  located,  and  their  location  depended 
upon  the  route  td  be  afterwards  established;  when  that  was  settled  the 
location  became  certain,  and  the  title  that  was  previously  imperfect  ac- 
quired precision  and  attached  to  the  lands;"  that  "when  the  location 
was  made  and  the  sections  granted  ascertained,  the  title  of  the  plaintiffs 
took  effect  as  of  the  date  of  the  act,  *  ♦  ♦  having  the  same  opera- 
tion upon  the  sections  as  if  they  had  been  specifically  described  in  it;" 
that,  "  as  between  the  United  States  and  the  plaintiffs,  the  right  of  the 
latter  to  a  patent  became  perfect  on  the  approval  by  the  president  of  the 
report  of  the  commissioners "  on  each  completed  portion  of  the  road. 
Let  the  above  language,  "that  similar  terms  in  other  acts  of  congress 
granting  lands  have  uniformly  received  this  interpretation,  unless  ac- 
companied with  clauses  restraining  their  operation,"  be  now  observed. 

Our  attention  has  been  called  to  the  opinion  of  Deady,  J.,  of  the  United 

States  district  court  of  Oregon,  in  the  case  of  the  United  States  v. , 

whne  it  is  held  that  "  the  clause  in  section  4,  of  the  act  under  consider- 
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ation'r(ihe  same  which  is  in  question  in  this  case),  "concerning  the 
lands  granted  to  the  corporation  "  (the  respondent  in  this  case),  "  as  each 
section  of  twenty-five  miles  of  the  road  is  constructed  and  accepted  by 
the  grantor,  does  restrain  the  operation  of  the  words  of  present  grant  in 
section  3,  so  that  it  appears  manifest,  that  while  it  was  the  intention  of 
congress  to  set  apart  and  devote  the  lands  in  question  absolutely  to  the 
construction  of  the  Northern  Pacific  railroad,  yet  it  did  not  intend  to  part 
with  the  title  to  them  until  and  only  so  fast  as  they  were  earned  by  the  com- 
pletion of  the  work."  Reference  is  made  to  support  this  position  to  the 
case  of  Rice  v.  Railroad  Co.,  1  Black,  858,  above  referred  to,  where  it  was 
held,  as  stated  in  the  above  opinion  of  Deady ,  J.,  that  the  words  of  present 
grants,  viz.,  "  There  is  hereby  granted/'  did  not  pass  the  title  to  the  terri- 
tory, taken  in  connection  with  another  provision  in  the  act,  to  the  effect  that 
no  title  should  vest  in  the  territory  until  twenty  miles  of  the  road  were  com- 
pleted and  accepted  by  the  secretary  of  the  interior,  when  a  patent  should 
issue  for  so  much  of  the  grant,  and  so  on,  as  often  as  twenty  miles  of 
the  road  were  so  completed  and  accepted."  The  learned  judge  (Deady, 
J.)  further  says:  "And  although  there  is  no  express  declaration  in  the 
Northern  Pacific  act  that  the  title  shall  vest  in  the  corporation  until 
the  completion  of  the  road,  or  portions  of  it,  yet  the  legal  effect  of  the 
clauses  therein,  which  provided  for  conveying  and  confirming  the  title 
of  the  company  by  patent  only  upon  the  completion  of  the  road  or  por- 
tions of  it,  is  the  same." 

The  act  of  congress  referred  to  in  the  case  of  M.,  £.  &  T.  R.  R.  Go.  v.  K. 
P.  R.  R.  Co.,  as  we  have  already  seen,  contains  a  provision  that  *'  patents 
shall  issue  conveying  the  right  and  title  to  said  lands,"  under  very  simi- 
lar circumstances  as  provided  for  the  issue  of  patents  to  the  Northern 
Pacific  Railroad  Company  by  the  act  in  question.  We  can  fairly  presume 
that  the  case  of  Rice  v.  Railroad  Co.,  supra,  was  in  the  contemplation  of 
the  learned  judge  (Field,  J.,)  when  he  used  the  language  to  which  we 
have  called  special  attention,  he  having  written  the  opinion  in  Schulen- 
berg  V.  Harriman,  supra,  • 

By  positive  implication,  therefore,  it  is  held  by  the  use  of  the  above 
language,  in  relation  to  an  act  of  congress,  containing  words  of  present 
grant,  with  also  thereafter  a  provision  for  the  issue  of  ''patents," 
"  conveying  the  right  and  title,"  etc.,  that  such  a  provision  does  not  re- 
strain or  limit  the  words  of  present  grant. 

Our  conclusion,  therefore,  both  upon  reason  and  authority  is,  that  the 
title  of  the  respondent  took  effect  at  the  date  of  the  af>proval  of  the  act 
of  congress;  that  the  location  of  the  route  and  the  survey  of  the  lands 
gave  precision  to  that  title,  and  caused  it  to  attach  to  the  particular  sec- 
tion as  of  the  date  of  the  approval  of  the  act,  as  fully  as  if  such  particu- 
lar section  had  been  designated  in  the  act;  that  the  character  of  the  title 
is  that  of  a  grant  upon  conditions  subsequent;  and  that  the  office  of  the 
patent  is  to  confirm  the  title  as  certain  designated  portions  of  the  road 
are  completed  and  reported  upon  by  the  commissioners,  and  render  it 
absolute  and  unconditional:  Tievis  v.  Coover,  10  Cal.  589. 

The  grant,  being  by  act  of  congress,  is  the  highest  evidence  of  title, 
importing,  in  the  case  presented,  possession  and  livery  of  seisin,  and  is 
sufficient,  in  connection  with  the  other  allegations  of  the  complaint,  to 
sustain  ejectment. 

Judgment  affirmed. 
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SUPREME  COURT  OF  NEVADA. 

MgEelvey  v.  Cboczett. 

£Ued  February  6,  I884, 

Stoceholdeb's  Liability  as  Gabnishee. — A  stockHolder  in  a  oompiuiy  incorpo* 
rated  under  the  general  corporation  law  of  NeTada  can  not  be  held  as  a  gamisnee  for  the 
debts  of  the  corporation,  to  the  extent  of  his  unpaid  and  uncalled  suDscription  to  ita 
stock. 

Appeal  from  an  order  of  the  seventh  judicial  district  court  for  Washoe 
county,  granting  defendant  a  new  trial.     The  opinion  states  the  facts. 

William  Cain,  for  the  appellant. 

R.  M,  Clarke,  for  the  respondent. 

Belknap,  J.  The  plaintiff  commenced  an  action  bj  attachment  againsH 
the  Beno  Savings  Bank,  a  corporation  existing  under  the  laws  of  this 
state,  and  garnished  defendant  Crockett  upon  the  assumption  that  he 
was  a  debtor  of  the  bank.  Plaintiff  recovered  judgment  against  the 
hank;  an  execution  was  issued  and  returned  nuUabona,  and  thereupon 
tliis  action  was  instituted  against  the  garnishee  to  enforce  his  liability. 
The  liability  is  based  upon  the  fact  that  Crockett  was  a  subscriber  to  a 
portion  of  the  capital  stock  of  the  corporation.  It  appeared  that  the 
subscriptions  to  the  capital  stock  had  not  been  fully  paid  in  by  the  vari- 
ous stockholders,  but  that  Crockett  had  paid  all  of  the  calls  made  upon 
him  by  the  corporation. 

The  question  presented,  and  the  only  one  which  we  deem  it  necessary 
to  consider,  is  whether  Crockett's  liability  for  his  unpaid  and  uncalled 
subscription  can  be  enforced  in  an  action  at  law  against  him  as  the  gar- 
nishee of  the  principal  debtor.  The  general  corporation  law,  under 
which  the  Beno  Savings  Bank  was  incorporated,  fixes  the  manner  in 
which  payment3  may  be  required  upon  unpaid  stock.  It  does  not  require 
that  the  capital  of  a  corporation  shall  be  fully  paid  in  upon  its  organiza- 
tion, but  provides  for  assessments  to  be  made  by  the  stockholders  or 
trustees. 

The  portion  of  the  statute  bearing  upon  this  subject  is  as  follows: 
"  Sec.  10.  The  stockholders  of  any  corporation  framed  under  this  act, 
may,  in  the  by-laws  of  the  company,  prescribe  the  times,  manner,  and 
amounts  in  which  the  payment  of  the  sum  subscribed  by  them  respec- 
tively shall  be  made;  but  in  case  the  same  shall  not  be  so  prescribed, 
the  trustees  shall  have  power  to  demand  and  call  in  from  the  stock- 
holders the  sums  by  them  subscribed,  at  such  times  and  in  such  man- 
ner, payments,  or  installments,  as  they  may  deem  proper." 

In  the  absence  of  an  assessment,  it  is  evident  that  the  corporation  can 
sot  maintain  an  action  upon  an  nnpaid  subscription,  and  because  of  this 
fact  it  necessarily  follows  that  plaintiff  can  not  maintain  this  action. 
Gamifihment  is  a  purely  statutory  proceeding,  aiming  to  invest  the 
nlaintiff  with  the  right  and  power  to  appropriate  to  the  satisfaction  of 
his  claim  against  the  defendant  debts  due  from  the  garnishee  to  the 
defendant.  ''  It  is  in  effect,''  says  Drake,  "  a  suit  by  the  defendant,  in 
the  plaintiff's  name,  against  the  garnishee,  without  reference  to  the  de- 
fendant's concurreuce,  and  indeed,  in  opposition  to  his  will.  Hence, 
the  plaintiff  usually  occupies,  as  against  the  garnishee,  just  the  position 
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of  the  defendant,  with  no  more  rights  than  the  defendant  had,  and  liable 
to  be  met  with  any  defense  which  the  garnishee  might  make  against  an 
action  by  the  defendant:"  Drake  on  Attach.,  sec.  452.  Upon  cor- 
responding facts,  the  supreme  court  of  Alabama  denied  the  liability  of  a 
garnishee.  The  judgment  is  rested  upon  grounds  similar  to  those  we 
have  expressed:  Bingham  v.  Bushing,  5  Ala.  405. 

In  Brown  y.  Union  Ins.  Co.,  3  La.  Ann.  177,  the  plaintiff  having*  ob- 
tained judgment  against  the  defendant  corporation,  sought  to  charg^e, 
by  garnishment,  a  subscriber  to  a  portion  of  its  unpaid  stock.  The 
shares  were  of  £[fty  dollars  each.  The  garnishee  had  subscribed  for  one 
hundred,  shares.  He  did  not  pay  in  full  for  the  stock,  but  made  only 
the  cash  payment  of  five  dollars  per  share.  The  opinion  proceeds: 
''  The  charter  divides  the  subscription  into  two  distinct  portions.  The 
first  is  composed  of  the  five  dollars  paid  at  the  time  of  subscribing,  and 
of  twenty-five  dollars  more  which  were  to  be  paid  on  each  share  by  in- 
stallments fixed  by  the  charter,  and  all  falling  due  within  the  year  1836. 
The  other  portion  is  composed  of  the  other  twentpr  dollars,  for  the  pay- 
ment of  which  no  period  is  fixed,  the  directors  being  authorized  to  call 
it  in  at  such  time .  and  in  such  proportions  as  they  might  see  fit.  The 
twenty*five  dollars  to  be  paid  at  fixed  periods  were  due  to  the  corpora- 
tion, and  formed  part  of  the  assets  out  of  which  its  liabilities  were  to  be 
satisfied.  To  the  extent  of  that  debt,  the  garnishment  must  be  sustained, 
unless  it  is  barred  by  lapse  of  time,  as  alleged  by  the  garnishee.  *  ^  * 
For  the  twenty  dollars  remaining  on  each  share  the  company  had  no 
action  against  the  garnishee  without  a  formal  call,  made  upcm  all  the 
shareholders  equally,  and  then  only  for  the  share  due  by  him.  His  liability 
to  third  persons  for  this  portion  of  the  subscription  can  not  be  enforced 
by  the  process  of  a  garnishment:"  Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
182,  183. 

The  case  of  Faul  v.  Alaska  G.  &  S.  M.  Co.,  recently  decided  by  the 
circuit  court  of  the  United  States  for  the  district  of  Oregon,  Fed.  Kep., 
Feb.  6, 1883,  is  a  case  in  point.  That  was  an  action  at  law,  in  which 
the  plaintiff,  a  judgment  creditor  of  the  corporation,  sought  by  garnish- 
ment to  be  subrogated  to  the  rights  of  the  corporation  against  a  subscriber 
to  a  portion  of  its  capital  stock.  Upon  examination  it  was  ascertained 
that  the  garnishee  was  a  stockholder  in  the  corporation;  that  its  capital 
had  not  been  fully  paid  in,  and  that  a  definite  sum  was  due  from  the 
stockholders  to  the  corporation  upon  assessments  regularly  made.  The 
money  due  from  the  garnishee  upon  the  assessments  was  held  to  be  an 
asset  of  the  corporation  that  could  be  reached  by  garnishment.  The 
court  said: ''  There  being,  then,  a  fixed  and  definite  sum  due  from  the  gar- 
nishee to  the  defendant  at  the  time  of  the  service  of  the  execution  on  the 
latter,  the  same  was  a  debt  or  legal  asset  of  the  defendants,  liable  to  be 
levied  on  or  attached  by  the  plaintiff,  in  satisfaction  of  his  judgment 
against  the  defendant.  It  is  a  debt  absolute,  and  not  contingent,  as  is 
the  remaining  portion  of  the  subscription  not  yet  called  in  or  ordered 
paid.  It  is  therefore  as  much  a  legal  asset  of  the  corporation,  and  as  lia- 
ble to  be  taken  or  attached  on  an  execution  against  it,  as  a  debt  due  from 
the  garnishee  for  money  loaned  or  goods  sold  and  delivered:"  P.  661. 

Ap])ellant  principally  relies  for  a  reversal  of  this  case  upon  a  decision 
made  by  the  district  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania  in  the  matter  of  the  bankruptcy  of  the  Glen  Iron  Works: 
Fed.  Bep.y  Aug.  28, 1883.    An  earlier  decision  in  this  same  case  is  re- 
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ported  in  10  Phila.  479.  The  proceeding  was  a  petition  of  the  nature  of 
a  bill  in  equity,  under  the  Bummaiy  junsdiction  of  the  court  of  bank- 
ruptcy :  10  Phila.  491. 

The  act  of  incorporation  of  the  Olen  Iron  Works  authorized  the  pay- 
ment of  subscriptions  of  stock  in  real  or  personal  estate  appropriate  to 
the  corporate  business.  No  power  existed  in  the  corporation  to  accept 
payment  of  capital,  otherwise  than  in  money  or  money's  worth ;  never- 
tboless  promissory  notes,  called  ".stock  notes"  or  "  subscription  notes/' 
subject  to  assessment,  were  given  by  the  stockholders  and  accepted  by 
the  corporation  for  the  full  amount  of  their  subscriptions.  The  court 
held  that  this  arrangement  concerning  the  payment  of  the  capital,  al- 
though valid  as  between  the  corporation  and  its  stockholders,  was  in- 
valid in  so  far  as  it  postponed  the  recourse  of  creditors.  "  Every  stock- 
holder/' said  the  court,  *'  is,  with  relation  to  the  creditors,  under  an 
obligation  to  pay  so  much  of  the  amount  represented  by  his  share  or 
shares  of  the  capitid  as  may  be  required  to  pay  the  corporate  debts. 
Where  he  has  made  no  express  engagement,  the  obligation  to  pay  is  im- 
plied. Where  an  express  engagement  has  been  made  upon  such  a  con- 
dition as  would  impair  the  recourse  of  creditors,  they  may  proceed  as  if 
no  such  conditional  engagement  had  been  made:"  10  Phila.  482. 

In  this  opinion  the  court  reserved  from  consideration  the  rights  of  at- 
taching creditors.  That  question  was  determined  in  the  second  opinion. 
The  court  there  held  the  failure  of  the  corporation  to  assess  as  imma- 
terial. And  proceeding  in  accordance  with  the  principles  announced  in 
its  first  opinion,  that  the  charter  of  the  corporation  impliedly  prohibited 
the  payment  of  the  capital  otherwise  than  in  money  or  money's  worth, 
and  treating  the  payment  of  the  capital  by  the  subscription  notes  as 
simulated  payments,  void  as  against  creditors,  sustained  attachments 
against  stockholders  who  had  not  paid  their  subscriptions,  although  no 
assessment  had  been  levied. 

In  Sawyer  v.  Hoag,  17  Wall.  610,  a  somewhat  similar  plan  was  ar- 
ranged between  a  corporation  and  subscribers  to  its  stock  to  evade  the 
payment  of  money  for  capital.  The  court  held  that  as  against  creditors 
of  the  corporation  nothing  short  of  actual  payment  of  the  capital  in  good 
faith  would  be  tolerated.  In  Summarizing  the  decision,  the  reporter 
says:  ''  An  arrangement  by  which  the  stock  is  nominally  paid,  and  the 
money  immediately  taken  back  as  a  loan  by  the  stockholders,  is  a  device 
to  change  the  debt  from  a  stock  debt  to  a  loan,  and  is  not  a  valid  pay- 
ment as  against  creditors  of  the  corporation,  though  it  may  be  good  as 
between  the  company  and  the  stockholders."  And  in  the  opinion  the 
court  characterized  such  an  arrangement  as  a  fraud  upon  the  creditors 
which  should  be  annulled  or  disregarded. 

There  is  no  necessary  conflict  between  the  Pennsylvania  case  and  the 
one  at  bar.  In  that  case  the  corporation,  disregarding  the  requirements 
of  its  charter  concerning  the  paying  in  of  its  capital,  accepted  promissory 
notes  instead  of  money,  or  property  appropriate  to  the  corporate  busi- 
ness, at  its  cash  valuation.  Courts  of  equity  uniformly  treat  unpaid  sub- 
scriptions to  the  capital  stock  of  a  corporation  as  a  fund  for  the  benefit 
of  the  creditors  of  the  corporation,  and  this  right  of  the  creditors  was  not 
allowed  to  be  postponed  by  the  plan  entered  into  by  the  corporation  and 
the  subscribers  to  its  stock;  on  the  contrary,  the  court,  treating  the 
arrangement  as  void,  allowed  the  creditors  to  "  proceed,"  to  use  its  own 
language,  "  as  if  no  such  conditional  engagement  had  been  made." 
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The  statute  under  which  the  Beno  SaTings  Bank  was  incorporated,  bA 
we  have  seen  by  the  quotation  from  its  tenth  section,  authorized  the  cor- 
poration to  prescribe  the  times,  manner,  and  amounts  in  which  payments 
of  subscriptions  to  stock  should  be  made.  No  assessment  being  unpaid 
at  the  time  of  the  service  of  the  writ  of  attachment  npon  Crockett,  there 
was  no  indebtedness  upon  which  the  writ  oould  operate.  It  is  true  that 
upon  the  insolvency  of  the  corporation,  the  unpaid  subscriptions  becaoie 
equitably  due,  and  equitably  assets,  but  only  the  legal  assets  of  a  debtor 
can  be  reached  by  garnishment,  and  equitable  relief  can  not  be  granted 
in  a  purely  legal  action. 

The  order  of  the  district  court  granting  a  new  trial  is  affirmed. 


Beck  v.  Tbuokee  Lodob  No.  14, 1.  O,  O.  F. 

Filed  February  6,  18S4. 

Appellate  Coubt  will  kot  Review  the  Facts  or  a  Case  for  the  porpoee  of  deter- 
mining whether  the  findings  are  supported  by  the  evidence,  unless  the  same  are  bioagfat 
up  on  a  statement  of  the  case  after  a  motion  for  a  new  trial. 

Appeal  from  a  judgment  of  the  seventh  judicial  district  court  for 
Washoe  county,  entered  in  favor  of  plaintiff, 

William  Cain^  for  the  appellant. 

«7.  F.  Alexander,  for  the  respondent. 

Leonard,  J.  This  action  was  brought  to  recover  five  hundred  dollars 
and  interest,  upon  a  bond  executed  by  appellant  in  favor  of  respondent. 
Appellant  does  not  deny  that  the  findings  support  and  justify  the  judgr. 
naent,  but  he  says,  in  substance,  that  the  findings  are  not  supported  Lj 
the  evidence.  No  motion  was  made  for  a  new  trial,  and  this  court  has 
uniformly  refused  to  review  the  facts  of  the  case  unless  there  has  been  a 
regular  statement  and  motion  for  new  trial. 

In  Whitmore  v.  Sbiverick,  3  Nev.  303, « the  court  said:  "Doubtless 
most  errors  committed  during  the  progress  of  a  trial  may,  at  the  option 
of  the  appellant,  be  first  brought  under  review  in  the  court  below  upon 
motion  for  new  trial,  and  upon  that  court  refusing  relief,  be  reviewed 
here  on  appeal  from  the  order  refusing  a  new  trial;  or  they  may  be 
brought  directly  before  this  court  on  appeal  from  the  judgment.  This 
court  can  look  into  bills  of  exception,  statement  on  appeal,  the  findings 
of  the  court,  and  the  judgment  roll,  for  the  purpose  of  correcting  errors 
shown  by  any  of  these  records.  But  for  the  purpose  of  setting  aside  a 
verdict  or  finding  on  the  ground  of  its  not  being  sustained  by  the  evi- 
dence, it  can  only  look  to  a  statement  on  motion  for  new  trial." 

Judgment  affirmed. 
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NoBTON,  Ex'r  etc.,  et  al.  v.  Hatdoh. 

Filed  February  12^  I884. 

NBiTHflK  AN  ExBCcrtOB  nok  ADvncisTRATOB  IS  L'lABLB  TO  Procbsb  of  gamishmeDt; 
nor  can  an  allowed  and  approved  claim  ttgainst  the  estate  of  the  deceased  be  levied  upon 
and  sold  nnder  an  execution  against  the  claimant. 

Appeal  from  an  order  of  the  Beventh  judioial  district  court,  Washoe 
coantj,  grantin«if  plaintiffs  a  new  trial.    The  opinion  states  the  facts. 

Thomas  E,  Eaydon,  for  the  appellant. 

Dickson  &  Varian,  for  the  respondents. 

Belknap,  J.  This  suit  was  instituted  by  the  executors  of  the  last  will 
of  B.  B.  Norton,  deceased,  for  the  purpose  of  determining  the  ownership 
of  an  allowed  uid  approTed  claim  against  his  estate  and  in  favor  of  the 
Reno  Savings  Bank.  Appellant  Haydon  claims  by  virtue  of  a  writ  of 
garnishment  served  upon  the  executors,  and  an  actual  levy  and  sale  of 
the  claim  under  an  execution  issued  upon  a  judgment  in  his  favor  and 
against  the  bank.  The  respondents  claim  under  assignments  made  sub- 
sequent to  the  proceedings  by  which  appellant  claims  ownership. 

The  only  matter  necessary  for  consideration  is  whether  appellant  ae- 
qnired  any  rights  by  virtue  of  this  garnishment  or  by  the  sale,  no  order 
for  distribution  to  creditors  having  been  made.  The  proposition  that 
an  executor  is  not,  under  these  circumstances,  answerable  to  the  process 
of  garnishment  is  abundantly  supported  by  the  authorities.  The  rea- 
sons for  the  conclusion  are  well  expressed  in  the  case  of  Bhewell  v. 
Keen,  2  Whart.  839.  The  xsourt  in  that  case  said:  ''Another  circum- 
stance of  weight  is  that  an  executor  or  administrator  is,  to  a  certain  ex- 
tent, an  officer  of  the  law,  clothed  with  a  trust  to  be  performed  under 
prescribed  regulations.  It  would  tend  to  distract  and  embarrass  these 
officers,  if,  in  addition  to  the  ordinary  duties  which  the  law  imposes,  of 
themselves  often  multiplied,  arduous,  and  responsiblCi  they  were  drawn 
into  conflicts  created  by  the  interposition  of  creditors  of  legatees,  and 
compelled  to  withhold  payment  of  legacies,  without  suit;  to  suspend  in- 
definitely the  settlement  of  estates;  to  attend,  perhaps,  to  numerous 
rival  attachments;  to  answer  interrogatories  on  oath;  and  to  be  put  to 
trouble  and  expense  for  the  benefit  of  third  persons,  no  way  connected 
with  the  estate,  nor  with  the  duties  of  their  trust.  It  has  been  decided 
that  money  in  the  hands  of  a  prothonotary  or  sheriff  can  not  be  inter- 
cepted by  a  creditor  of  the  party  entiiJed  to  it;  but  it  must  be  paid  over 
to  himself  only:  1  Dall.  354.  The  case  of  an  executor  or  administrator 
is  analogous  to  that  of  a  sheriff  or  prothonotary.  He  has  the  fund  in 
his  hands  as  an  officer  or  trustee  authorized  by  law;  and  if  a  new  party 
were  aUowed  to  levy  on  it  by  attachment,  there  woidd  be  no  end  of  dis- 
pntes  and  lawsuits;  and  no  business  could  be  certain  of  ever  being 
brought  to  a  close  within  a  reasonable  time.  It  is  of  great  importance 
to  the  interests  of  heirs,  creditors,  and  legatees,  that  the  affairs  of  a  de- 
cedent's estate  be  kept  as  simple  and  distinct  as  possible;  that  its  con- 
cerns be  speedily  closed,  and  the  estate  adjusted.  It  is  moreover  settled 
that  an  executor  can  not  be  sued  as  defendant  in  an  attachment  by  a 
creditor  of  the  testator,  and  the  goods  of  the  testator  attached  to  recover 
the  debt;  2  Id.  73.  The  reason  is,  that  the  estate  of  the  testator  ought 
to  come  into  the  hands  of  the  executor,  that  he  may  administer  it  ac- 
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corcliDg  to  law,  and  pay  the  debts,  if  the  assets  suffice;  and  they  ought 
not  to  be  stopped,  and  the  executor  subjected  to  new  responsibilities,  by 
proceediDgs  in  attachment.  These  reasons  apply  with  equal  force  to 
the  attempt  to  make  an  executor  garnishee,  for  the  purpose  of  paying 
out  of  the  assets  in  his  hands  the  debt  due  to  a  creditor  of  a  legatee. 
These  funds  must  travel  only  in  the  path  pointed  out  by  the  laws  relat- 
ing to  decedents'  estates  m  their  Tarious  branches,  and  can  not  be 
diverted  out  of  that  path  without  interfering  with  statutory  regulations, 
and  violating  some  of  the  most  important  provisions  of  the  acts  of  as- 
sembly: See  also  Barnes  v.  Treat,  7  Mass.  271;  Brooks  v.  Cook,  8  Id. 
247;  Thorn  v.  Woodruff,  5  Ark.  65;  Stout  v.  La  Follette,  64  Ind.  365; 
J.  I.  Case  T.  M.  Co.  v.  Miroele,  54  Wis.  295;  Colby  v.  Coates,  6  Cush. 
558;  Thayer  v.  Tyler,  5  Allen,  94;  Welch  v.  Gurley,  2  Havw.  334; 
Young  V.  Young,  1  Hill  (S.  C).  425;  Curling  v.  Hyde,  10  Mo.  374; 
Winchell  v.  Allen,  1  Conn.  385;  Lyons  v.  Houston,  11  Harr.  349; 
Wait  V.  Osborn,  11  Me.  185;  Wilder  v.  Bailey,  3  Mass.  289;  Marvin  v. 
Hawlev,  9  Mo.  378;  Hill  v.  La  Crosse,  14  Wis.  291;  Dawson  v.  Hol- 
comb,  "l  Ohio,  275. 

Appellant  mainly  relies,  however,  for  title  upon  the  alleged  levy  and 
sale  of  the  claim,  independently  of  the  garnishment.  The  sheriff  seized 
in  execution  and  took  in  custody  the  paper  writing,  among  the  files  of  the 
clerk  of  the  court,  containing  a  statement  of  the  claim  of  the  Beuo  Sav- 
ings Bank  against  the  estate  of  Norton,  regularly  allowed  by  the  execu- 
tors and  approved  by  the  district  judge. 

The  same  considerations  which  have  moved  courts  to  exempt  executors 
from  garnishment  require  that  claims  against  an  estate  should  not  be 
subject  to  levy  and  sale.  The  vexation  and  delay  which  successive  at- 
tachments would  produce  would  be  the  same  in  cases  of  actual  levy  as  if 
the  proceeding  were  by  garnishment,  and  one  mode  as  much  as  the  other 
would  tend  to  divert  the  money  of  the  estate  from  the  course  which  the 
law  has  prescribed  for  it.  The  results  produced  by  either  method  being 
the  same,  a  change  of  means  can  not  change  the  aspect  of  the  question. 
There  is  no  just  ground  for  permitting  one  method  of  procedure  and  not 
the  other. 

Again ,  the  property  which  the  laws  concerning  attachments  and  exe- 
cutions require  shall  be  taken  into  custody  is  tangible,  visible  property, 
capable  of  seizure  and  actual  possession.  Concerning  property  such  as 
was  sought  to  be  reached  in  this  case,  the  statutes  expressly  provide  that 
''debts  and  credits,  and  other  personal  property  not  capable  of  manual 
delivery,"  shall  be  reached  by  garnishment:  Sees.  1189, 1191,  1280. 

The  order  of  the  district  court  granting  a  new  trial  is  affirmed. 
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SrAtE  ex  rel.  Fooe  Lxng  v,  Pbeblk. 

Filed  February  19, 1884. 

OF  Statb  Lakdb  bt  Chinbsb. — A  citizen  and  subject  of  the  Ghineae  em- 
pire, who  is  a  bona  fide  resident  of  the  state  of  Nevada,  is  entitled,  under  the  laws  of  the 
United  States  and  of  such  state,  to  locate  or  purchase  any  of  the  pubUo  lands  belonging 
to  such  state. 

PiTBUG  Pduct. — ^No  act  authorized  by  the  constitution  can  be  said  to  be  against  the 
public  policy  of  the  state. 

Application  for  mandamus.    The  opinion  states  the  facts. 

T.  Coffin^  for  the  relator. 

Attorney  general^  iot  the  respondent. 

Hawlet,  G.  J.  This  is  an  application  for  a  writ  of  mandamus  to  com- 
pel respondent,  as  surveyor  general  and  ex  officio  land  register  of  the 
state  of  Nevada,  to  receive  the  application  of  relator  to  purchase  certain 
vacant  non-mineral  lands  belonging  to  the  state  of  Nevada. 

The  only  question  to  be  determined  is,  vfhether  a  citizen  and  subject 
of  the  Chinese  empire,  vfho  is  a  resident  of  this  state,  is  entitled,  under 
the  laws  of  the  United  States  or  of  this  state,  to  locate  or  purchase  any 
of  the  public  lands  belonging  to  the  state  of  Nevada.  The  constitution 
of  this  state  provides,  that  ''foreigners  who  are  or  who  may  hereafter 
become  bona  fide  residents  of  this  state  shall  enjoy  the  same  rights  in  re* 
spect  to  the  possession,  enjoyment,  and  inheritance  of  property  as  native* 
bom  citizens: "  Art.  1,  sec.  16. 

The  rights  of  foreigners  are  not  confined  to  those  who  have  declared 
their  intention  to  become  citizens  of  the  United  States,  or  to  those  who 
nndtir  our  laws  are  entitled  to  become  citizens  by  naturalization. 

The  constitution  gives  to  all  foreigners  who  are  bona  fide  residents  of 
this  state  certain  rights,  which  may  be  enlarged,  but  can  not  be  abridged, 
by  the  legislature.  The  rights  thus  guaranteed  by  the  constitution  can 
not  be  talen  away.  It  is  not  within  the  power  of  the  legislature  of  this 
state  to  limit  the  right  to  possess,  inherit,  or  enjoy  such  property  to 
ahens  who  may  become  citizens:  State  v.  Bogers,  13  Cal.  159;  McCon- 
ville  V.  Howell,  17  Fed.  Rep.  104. 

It  is  admitted  by  the  pleadings  that  relator  is  a  resident  of  this  state, 
and  that  he  has  complied  with  the  laws  of  this  state,  and  is  entitled  to 
the  relief  he  asks  unless  the  fact  that  he  can  not  become  a  citizen  of  the 
United  States  deprive  him  of  that  right. 

We  are  of  opinion  that  the  constitutional  provision,  above  quoted,  is 
conclusive  in  favor  of  his  right  to  apply  for  the  lands  described  in  his 
petition.  There  are  no  provisions  in  the  constitution  of  the  United 
States,  or  in  the  existing  treaties  between  the  United  States  and  China, 
which  deprives  him  of  tiiat  right. 

No  act  authorized  by  the  constitution  can  be  said  to  be  against  the 
public  policy  of  the  state. 

Let  the  writ  issue  as  prayed  for  by  relator. 
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James  v.  Lefobt. 

FUed  February  iO,  1884. 

ArrcB  AN  Appeal  has  been  Pbbfbotbd  tee  DlstHict  Ck>CBT  has  JvRistticnoN  to 
settle  and  allow  the-  statement  on  appeal  iiled  in  th&  court  below  within  the  time 
required  by  statute. 

Appeal  from  a  judgment  of'  the  second  judicial  district  court  for 
Ormsby  county,  entered  in  favor  of  the  defendant.  The  opinion  states 
the  facts. 

R.  M,  Clarke^  for  the  appellant. 

A.  G.  Ellis,  for  the  respondent. 

Belknap,  J.  The  appeal  having  been  perfected,  appellant  afterward 
prepared  and  filed  in  the  court  below  the  statement  on  appeal,  and  the 
same  was  settled  and  allowed  by  the  district  judge. 

Respondent  bas  entered  his  written  objections  to  the  hearing  of  the 
cause  upon  the  merits,  and  urges  that  the  statement  upon  appeal  be 
disregarded,  upon  the  ground  that  it  was  filed  with  the  clerk  and  entered 
by  the  judge  after  the  district  court  had  lost  jurisdiction  of  the  cause  by 
the  perfecting  of  the  appeal. 

Section  1391,  compiled  laws,  fixes  the  various  periods  of  time  within 
which  appeals  shall  be  taken,  varying  in  length  from  sixty  days  to  one 
year  from  the  time  of  the  rendition  of  the  order  or  judgment.  Section 
1393,  compiled  laws,  provides  that  within  twenty  days  after  the  entry  of 
a  judgment  or  order  against  a  party  having  the  right  to  appeal,  he  may 
file  his  statement  upon  appeal  with  the  clerk  of  the  court,  and  if  no 
amendments  be  proposed  it  may  thereafter  be  presented  to  the  judge  for 
settlement  without  notice  to  the  opposite  party. 

The  right  to  have  a  statement  of  the  case  annexed  to  the  record  of  the 
judgment  or  order  is  not  made  to  depend,  in  terms  at  least,  upon  the 
fact  whether  an  appeal  has  been  taken.    It  is  absolutely  awarded  to  tha 

Earty  having  the  right  to  appeal,  but  must  be  exercised  within  the  time 
mited  by  the  statute,  and  jurisdiction  of  the  case  for  this  purpose  is 
retained  by  the  district  court.  A  contrary  construction  would  abridge 
the  time  within  which  the  statement  may  be  prepared  in  cases  depend- 
ing upon  facts  similar  to  those  of  this  case,  and  would  ingraft  in  the 
law  a  condition  which  the  legislature  did  not  expressly  introduce  and 
may  never  have  intended. 

The  case  of  Flynn  v.  Cottle,  47  Cal.  527,  decided  under  a  similar  stat- 
ute, supports  the  conclusion  we  have  reached. 

Objection  overruled,  and  the  case  will  be  placed  upon  the  calendar. 
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SUPREME  COURT  OF  WASHINOTOHr  TERRITORY. 
Crnr  of  Seattle  v.  Bubby. 

FUed  July,  1880, 

FAiLrKE  TO  Name  an  Houk  vs  a  Notice  for  the  Settlement  op  a  Bill  of  Ex- 
CEPTiO!fs,  when  the  day  for  the  same  has  been  agreed  to  by  stipulation,  is  a  fault  imput- 
able to  both  partiea,  and  can  not  be  taken  advantage  of. 

Bill  of  Excefhoiis  Need  Only  Contain  so  SIuch  of  tub  Evidence  as  is  neces- 
sary to  explain  it  What  is  necessary  will  depend  upon  the  peculiar  circumstances  of 
each  case. 

A  Municipal  Cosforation  is  Liable  for  Injuries  Resulting  to  a  private  indi- 
Tidual,  on  account  of  the  negligence  of  its  agents  in  grading  a  public  street.  Nor  is  it 
relievcKl  fmm.  liability  by  the  ract  that  such  grading  is  done  by  a  oontractor,  working 
onder  the  directions  of  the  ci^  surveyor. 

Refusal  of  the  Court  to  Give  Certain  Instructions  as  Asked  is  not  error  when 
the  same  are  given  in  substance. 

Eebob  to  the  third  district  court.    The  opinion  states  the  facts. 
Jacobs,  HaU  Jb  Osborne,  for  the  plaintiff  in  error. 
Larrabee  dk  Hanford,  for  the  defendant  in  error. 

On  a  motion  to  stcike  oat  the  bill  of  exceptions,  the  following  opinion 
WB8  rendered: 

Gekekx,  C.  J.  It  is  neoessarj,  under  chapter  19  of  the  civil  practice 
act,  that  a  time  should  be  fixed  for  the  settlement  of  a  bill  of  exceptions 
not  made  up  and  settled  on  the  instant,  and  that  the  opposite  party  to 
the  one  who  presents  it  shall  have  at  least  three  days'  notice  of  the  time 
of  settlement,  unless  t^e  time  is  fixed  by  the  court  or  judges.  Here,  by 
consent  of  both  parties  and  the  court,  a  day  of  settlement  was  appointed, 
and  the  exceptions  were  settled  on  that  day.  Simple  naming  of  a  day, 
without  designating  a  particular  hour,  might  not  be  enough,  where  one 
]Kirty  was  seeking  to  compel,  by  notice,  the  attendance  of  the  other. 
It  seems  to  us  sufScient,  however,  where  the  time  is  determined  by 
Btipolation,  and  the  failure  to  name  an  hour  is  imputable  to  both.  How 
far  it  is  necessary  to  set  out  the  evidence  in  order  to  explain  the  charge 
of  the  judge,  under  section  261  of  chapter  19,  will  depend  in  each  case 
upon  what  the  charge  is.  So  much  "  as  is  necessary  to  explain  it,  and 
00  more,"  is  the  statutory  measure.  In  a  case  like  the  present,  it  does 
not  seem  to  us  essential  or  desirable  that  the  evidence  should  be  set 
forth  in  detail  or  at  length.  Here  it  is  enough  that  it  appears  in  the  bill 
of  esoeption  that  evid^ice  was  given  that  rendered  the  charge  pertinent 
and  intelligible. 

So  the  motion  to  strike  the  bill  fkiust  be  denied. 

WnreABD  and  Hott,  JJ.,  concurred. 

Afterwards  the  following  opinion  was  rendered  on  the  ments: 

WiKOABD,  J.  The  complaint  of  Isaac  W.  Busby,  the  plaintiff  below, 
is  as  follows: 

Isaac  W.  Busby,  plaintiff,  v.  The  City  of  Seattle,  defendant.  No. 
2129.    Civil  action.    Damages. 

Amended  Complaint, — And  now  comes  the  plaintiff  by  his  attorneys, 
with  leave  of  the  court,  and  amends  his  complaint  herein  and  alleges: 

1.  That  at  all  the  times  hereinafter  mentioned,  and  now,  the  said 


i6  West  Coast  Reporter.  [Sup.  Ct  Wash. 

defendant  was  and  is  a  municipal  corporation  duly  organized  and  exist- 
ing under  and  by  Tirtue  of  the  laws  of  Washington  territory. 

2.  That  on  the  first  day  of  May,  a.  p.  1876,  and  from  thence  continu- 
ously until  the  date  of  the  commencement  of  this  suit,  this  plaintiff  was 
lawfully  in  possession,  and  entitled  to  have  possession  of  the  following- 
described  premises,  situated  within  the  corporate  limits  of  the  city  of 
Seattle,  the  defendant  herein,  and  abutting  upon  the  west  side  of  a  cer- 
tain street  in  said  city,  called  "  Front  street,"  to  wit,  lots  seven  (7)  and 
eight  (8)  of  block  D  of  A.  A.  Denny's  addition  to  said  city  of  Seattle, 
according  to  the  plat  of  said  addition  of  record,  and  was,  until  the  injury 
herein  complained  of,  carrying  on  his  business  of  miller  and  dealer  in 
grains,  flour,  ground  feed,  etc.,  upon  said  premises,  having,  previously  to 
that  time,  erected  thereon  at  great  expense,  to  wit,  six  thousand  dollars, 
buildings  suitable  for  a  steam  grist-mill  aUd  furnished  the  same  with 
suitable  machinery,  boilers,  engines,  and  appliances  for  operating  said 
mill  and  carrying  on  said  business,  and  said  mill  was  then  and  there,  all 
the  time,  until  the  happening  of  the  injury  hereinafter  complained  of, 
propelled  by  steam,  and  operated  and  in  use  by  plaintiff. 

3.  That  between  the  first  day  of  March,  a.  d.  1876,  and  the  tenth  daj 
of  April,  1876,  plaintiff,  at  great  expense,  to  wit,  seven  hundred  dollars, 
erected  upon  said  premises  a  certain  other  building,  which  he  rented  to 
other  parties,  with  the  privilege  of  utilizing  the  pow^r  furnished  by  the 
engines  and  machinery  of  said  mill  for  the  purpose  of  propelling  a  turn- 
ing-lathe and  operating  a  sash  and  molding  factory,  at  a  monthly  rental 
of  thirty  dollars. 

4.  That  ]3l&intiff  did  and  continued  to  let  said  last-mentioned  build- 
ing, and  to  receive  the  said  rental  therefor,  and  in  the  use  of  his  said 
mill,  until  the  injury  caused  by  the  defendant's  negligence  and  misman- 
agement and  want  of  reasonable  care  and  skill,  hereinafter  alleged  and 
set  forth. 

5.  That  between  the  first  day  of  July,  a.  d.  1876,  and  the  first  day 
of  January,  a.  n.  1877,  said  Front  street  was  graded,  and  opposite  to 
and  in  the  immediate  vicinity  of  plaintiff's  said  premises  filled  in  and 
thereby  raised  considerably  above  the  level  of  the  natural  surface  in  said 
vicinity,  all  of  which  was  done  by  the  said  defendant  and  under  its  di- 
rection. 

6.  That  east  of  said  Front  street,  and  in  the  immediate  vicinity  of  said 
premises,  several  natural  springs  of  water  issue  from  the  ground,  and 
previous  to  the  grading  of  said  Front  street  the  same  flowed  past  plaint- 
iff 's  premises  into  Elliott's  bay. 

7.  That  through  negligence  and  from  the  want  of  reasonable  care  and 
skill  in  the  performance  of  the  work  on  the  part  of  the  said  defendant, 
the  work  of  grading  and  filling  said  Front  street,  opposite  plaintiff's 
said  premises,  was  improperly  done  in  the  following  particulars,  to  wit: 
1.  The  natural  foundation  under  said  Front  street,  opposite  said  prem- 
ises, was  and  is  too  weak  and  insecure  as  a  foundation  to  sustain  the 
great  weight  of  earth  and  cribbing  used  in  filling  and  raising  said  street 
in  said  vicinity,  and  said  defendant  negligently,  and  from  the  want  of 
reasonable  care  and  skill,  failed  to  construct  any  proper  or  secure  foun- 
dation for  said  earth-work  and  cribbing  to  rest  upon.  2.  The  said  earth- 
work and  cribbing  constructed  by  said  defendant,  as  aforesaid,  wholly 
obstructs  the  natural  flow  of  the  water  from  the  aforesaid  springs,  and 
said  defendant  negligently,  and  from  the  want  of  reasonable  care  and 
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skill,  failed  to  coneiract  and  proTide  any  oondaita  or  passage-ways  for 
said  water,  but  left  the  same  to  flow  against  and  percolate  through  the 
aforesaid  earth^work  and  cribbing. 

8.  That  the  negligence  of  the  defendant  in  the  particulars  aforesaid 
caused  the  foundations  under  the  said  earth-work  and  cribbiug,  and  also 
ihe  foundation  under  the  plaintiff's  buildings  and  mill  hereinbefore  men- 
tioned, to  slide  and  moTO  westward  towards  Elliott's  bay,  thereby  ren- 

.  deriug  it  impracticable  to  operate  or  use  the  said  engines  and  machinery 
io  said  mill,  and  rendering  said  buildings  too  unsafe  for  occupancy  or 
use. 

9.  That  in  consequence  of  the  disturbance  to  the  foundations  of  the 
said  mill  and  buildings,  as  aforesaid,  plaintiff  was  obliged  to  and  did  on 
or  about  the  first  day  of  February,  a.  d.  1878,  tear  down  and  remove  the 
buildings  mentioned  in  the  third  paragraph  of  this  complaint,  and  he  has 
lost  the  use  and  rent  thereof  since  said  last-mentioned  date,  and  is  now 
wholly  deprived  of  the  same;  and  for  the  same  cause  plaintiff  was,  be- 
tween the  first  day  of  January,  a.  d.  1878,  and  the  tenth  day  of  January, 
A.  D.  1879,  often  hindered  in  the  use  of  his  said  mill  and  in  the  conduct 
of  his  said  busiuess,  and  on  the  last-mentioned  date  he  was  compelled 
to,  and  did  for  the  same  cause,  entirely  suspend  his  said  business  and  tear 
down  and  remove  his  said  mill  and  machinery,  boilers,  engines,  and  ap- 
phances,  and  he  has  been  ever  since  prevented  from  carrying  on  his  said 
business  and  from  operating  his  said  mill,  as  be  was  lawfully  entitled  to 
do,  and  should  have  done  oil  the  time  aforesaid  but  for  the  disturbance 
of  the  foundation  thereunder,  caused  by  the  defendant's  negligence  and 
want  of  reasonable  care  and  skill  in  performing  the  work  of  grading 
Front  street,  as  aforesaid,  to  his  (the  plaintiff's)  damage'  in  the  sum  of 
three  thousand  dollars.  Wherefore  plaintiff  demands  judgment  against 
Baid  defendant  in  the  sum  of  three  thousand  dollars  and  costs  of  this  suit, 
and  for  general  proper  relief. 

L.  B.  Nash  and  Labbabee  &  Hakfobd, 

Attorneys  for  Plaintiff. 

The  answer  to  this  amended  complaint  is  as  follows: 

Isaac  W.  Busby,  plaintiff,  v.  The  City  of  Seattle,  defendant,  l^o.  2129. 
Civil  action.    Damages. 

Answer  to  Amended  Complaint. — Gomes  now  the  defendant  by  its  at- 
torney, J.  M.  Hall,  and  in  answer  to  paragraph  2  of  plaintiff's  amended 
complaint,  says: 

1.  First,  as  to  whether  the  plaintiff  was  in  lawful  possession,  and  en- 
titled to  have  the  possession  of  lots  7  and  8  of  block  D  of  A.  A.  Denny's 
addition  to  the  city  of  Seattle,  situated  on  Front  street  at  the  time,  as 
Bet  forth  in  plaintiff's  said  amended  complaint,  this  defendant  denies 
any  knowledge  or  information  thereof,  sufficient  to  form  a  belief,  and 
therefore  demands  proof  of  the  same. 

And  the  defendant,  further  answering  as  to  the  matter  set  forth  in  said 
second  paragraph,  says:  As  to  whether  the  plaintiff  expended  the  sum  of 
fiix  thousand  dollars  or  any  other  considerable  sum  in  the  erection  of 
buildings  on  said  lots  suitable  for  a  steam  grist-mill  and  in  furnishing 
the  same  with  suitable  machinery,  boilers,  and  engines,  and  appliances 
for  carrying  on  the  milling  business,  this  defendant  denies  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief,  and  therefore  de- 
mands proof  of  the  same.  The  defendant,  answering  as  to  the  matters 
Betfor^  in  the  third  paragraph  of  plaintiff's  amended  complaint,  says: 
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As  to  whether,  between  the  first  day  of  March,  1876,  and  the  tenth  day 
of  April,  1876,  the  plaintiJOf,  at  great  expense,  to  wit,  seven  hundred  dol- 
lars, erected  upon  said  premises  certain  other  buildings,  which  he  rented 
to  other  parties,  for  the  purpose  in  said  paragraph  set  forth,  at  the  rental 
of  thirty  dollars  per  month,  or  any  other  sum,  this  defendant  denies  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief,  and  there- 
fore demands  proof  of  the  same. 

The  defendant,  in  answer  to  the  matters  set  forth  in  the  fourth  para- 
graph of  plaintiff's  amended  complaint,  says:  As  to  whether  plsantiff 
continued'  to  let  said  last-mentioned  building  and  to  receive  the  rental 
therefor,  this  defendant  denies  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief,  and  therefore  demands  proof  of  the  same. 
The  defendant,  further  answering,  denies  that  any  injury,  as  in  said  para- 
graph set  forth,  was  caused  the  plaintiff  by  the  negligence,  mismanage- 
ment, or  want  of  reasonable  care  or  skill  by  the  defendant. 

Defendant,  in  answer  to  matters  set  forth  in  the  fifth  paragraph  of 
plaintiff's  amended  complaint,  denies  that  the  work  therein  mentioned 
was  done  by  this  defendant,  or  under  this  defendant's  direction  only,  as 
hereinafter  set  forth. 

Defendant,  for  answer  to  the  matters  set  forth  in  the  seventh  para- 
graph of  plaintiff's  amended  complaint,  denies  that  through  the  negli- 
gence, or  from  the  want  of  reasonable  care  or  skill  in  the  performance 
of  this  work  therein  mentioned,  that  it  was  improperly  done;  defendant 
further  denies  that  said  defendant  negligently,  or  from  the  want  of  rea- 
sonable care  or  skill,  failed  to  construct  a  proper  or  secure  foundation 
for  the  earth-work  and  cribbing  therein  mentioned,  denies  that  the  nat- 
ural formation  under  said  Front  street,  opposite  said  premises,  was  or  is 
too  weak  or  insecure  as  a  foundation  to  sustain  the  weight  of  said  earth- 
work and  cribbing.  Defendant,  further  answering,  says:  As  to  whether 
said  earth-work  and  cribbing  wholly  or  at  all  obstructs  the  natural  flow 
of  the  water  from  the  springs  therein  mentioned,  this  defendant  denies 
any  knowledge  or  information  thereof  sufficient  to  form  a  belief,  and 
therefore  demands  proof  of  the  same.  This  defendant,  further  answer- 
iDg,  denies  that  defendant  negligently  or  from  want  of  reasonable  care 
or  skill  failed,  or  failed  at  all,  to  provide  any  conduits  or  passage-ways  for 
said  water,  denies  that  the  same  flows  against  or  percolates  through  the 
said  earth-work  and  cribbiug,  and  denies  that  there  is  or  ever  was  any 
lack  of  such  proper  conduits. 

Defendant,  in  answer  to  the  matters  set  forth  in  the  eighth  paragraph 
of  plaintiff's  amended  complaint,  denies  that  the  negligence  of  the  de« 
f endant,  in  the  particulars  set  forth  in  the  seventh  paragraph  of  amended 
complaint,  or  in  any  respect  whatsoever,  caused  the  foundations  under 
the  said  earth- work  and  cribbing,  and  also  the  foundations  under  plain t- 
ifl"s  buildings  and  mill,  to  slide  and  move  westward  towards  Elliott's 
bay;  denies  further,  that  through  any  want  of  proper  care  or  skill  on 
the  part  of  the  defendant  said  buildings  or  mill  were  rendered  too  un- 
safe for  occupancy  or  use;  further  denies  that  any  want  of  proper  care 
or  skill  on  the  part  of  the  defendant  rendered  it  impracticable  for  plaint- 
iff to  operate  or  use  the  engines  or  machinery  in  the  same. 

For  answer  to  the  ninth  paragraph  of  plaintiff's  amended  complaint, 
the  defendant  denies  specifically  each  and  every  allegation  thereof,  and 
says  the  same  are  not  true. 

2.  For  a  statement  of  other  and  new  matter  constituting  a  defense  to 
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plaintiff's  cause  of  action  set  forth  in  his  amended  complaint,  the 
defendant,  farther  answering,  alleges  that  said  defendant  is  a  municipal 
eotporation,  duly  organized  under  the  laws  of  Washington  territory,  and 
that  in  its  capacity  as  such  corporation  has  power  to  construct  and  re^ 
pair  sidewalks,  and  to  curh,  pave,  grade,  macadamize,  and  gutter  any 
street,  highway,  and  alley  therein  for  the  use  and  accommodation  of  the 
people  thereof  and  the  public  generally;  that  in  pursuance  of  said  power 
a  grade  was  duly  established  on  said  Front  street,  on  the  report  of  its 
sarreyor  (an  officer  appointed  by  the  common  council  and  whose  appoini- 
ment  is  expressly  required  by  law),  and  by  the  ordinance  of  this  common 
council,  duly  made  in  this  regard,  and  entitled  "  Ordinance  No.  112,  to 
provide  for  the  grading  of  Front  street,"  and  approved  by  the  mayor  of 
said  city  January  8, 1876,  as  will  more  fully  appear  by  a  true  and  correct 
copy  of  said  ordinance  hereunto  appended. 

This  defendant  further  alleges  that,  in  pursuance  of  said  ordinance,  on 
the  ninth  day  of  July,  1876,  a  contract  was  duly  let  to  one  George  Ed* 
wards  for  the  grading  of  said  Front  street,  and  that  a  supplemental  con* 
tract  was  made  with  said  Edwards  on  the  thirtieth  day  of  August,  1876; 
said  contracts  to  be  executed  and  the  work  done  therein  mentioned  under 
the  supervision  of  the  city  surveyor,  an  officer  of  said  city  required  to  be 
appointed  by  law^  as  hereinbefore  set  forth.  This  defendant  avers  that 
the  whole  of  the  grading  of  said  Front'  street  was  done  by  said  Edwards 
imder  the  supervision  of  the  city  surveyor.  This  defendant  further  avers 
that  it  has  no  control  over  said  contractor  or  his  servants,  and  that  said 
surveyor  was  a  public  officer,  as  aforesaid.  This  defendant  further  al- 
lies that  the  whole  of  the  grading  of  Front  street,  as  set  forth  in  said 
amended  complaint,  was  done  by  said  contractor  and  his  servants,  under 
the  supervision  of  the  said  city  surveyor,  acting  in  the  capacity  of  a  pub- 
lic officer,  and  not  as  the  servant  of  the  defendant.  Wherefore  defend- 
ant prays  to  go  hence,  with  its  costs  and  disbursements  most  wrongfully 
sostained.  (Signed)        J.  M.  Hall,  Attorney  for  Defendant. 

The  plaintiff  below  demurred  to  all  the  new  matter  in  the  aforesaid 
answer,  which  demurrer  was  sustained  by  the  court  below,  and  an  ex- 
ception was  taken  to  the  ruling  of  the  court,  and  said  ruling  is  here  as- 
signed for  error.     We  think  the  demurrer  was  properly  sustained. 

The  dty  surveyor  was  the  servant  of  the  city.  The  contractor  was 
not  an  independent  contractor,  but  did  the  work  as  supervised  by  the 
city's  officer.  The  plaintiff  in  error  was  therefore  amenable  to  the  rule 
of  re^ndeat  superior:  Laws,  149,  sec.  31;  Id.,  157,  76;  Dillon  on  Mun. 
Corp.,  sec.  791,  and  note  792,  793;  Whart.  on  Neg.,  sees.  180-185, 190- 
194.  It  is  claimed  that  the  averment  in  the  complaint,  to  wit,  ''  That 
the  plaintiff  was  lawfully  in  possession  and  entitled  to  have  the  possession," 
etc.,  contains  two  propositions;  so,  indeed,  it  does,  but  the  denial  in  the 
answer  is  only  a  denial  in  manner  and  form,  and  admits  the  allegations 
of  the  complaint.    The  following  are  the  assignments  of  error: 

1.  The  court  erred  in  sustaining  the  plaintiff's  demurrer  to  all  the 
new  matter  set  up  in  defendant's  answer  to  the  plaintiff's  amended  com- 
plaint, which  demurrer  was  filed  August  22,  1879. 

2.  The  court  erred  in  refusing  to  give  the  jury  the  first  instruction 
asked  for  by  tiie  defendant  in  the  identical  language  used  by  defendant. 

3.  The  court  erred  in  refusing  to  give  the  jury  the  second  instruction 
•flked  for  by  defendant  in  the  identical  language  used  by  defendant. 

Ko. 
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4.  The  court  erred  in  refusiDg  to  give  the  jury  the  third  instruction 
asked  for  by  defendant  in  the  identical  langu^e  used  by  defendant. 

5.  Tbe  court  erred  in  refusing  to  give  the  jury  the  fourth  instruction 
asked  for  by  defendant  in  the  identical  language  used  by  defendant. 

6.  The  court  erred  in  instructing  the  jury,  as  follows,  to  wit:  "  For  the 
purposes  of  this  case  you  will  consider  plaintiff's  structures  as  if  they  had 
been  built  when  he  had  a  right  to  build  them.  Tbe  question  whether  the 
tide  ebbs  and  flows  over  the  land  on  which  plaintiff's  structures  stood,  or 
whether  any  part  of  his  structures  stood  on  land  below  the  ordinary  line 
of  high-water  mark,  is  not  one  which  affects  the  plaintiff's  rights  to  re- 
cover in  this  case  upon  these  pleadings.  Neither  does  the  question 
whether  or  not  any  of  his  buildings  were  situated  in  an  alley  affect  hia 
right  to  recover  here.  The  defendant  has  no  right  to  litigate  before  you 
upon  this  trial  the  issue  whether  plaintiff  had  title  or  possession  of  the 
soil  on  which  he  had  his  buildings." 

7.  The  court  erred  in  instructing  the  jury  as  follows,  to  wit:  "If 
under  the  foregoing  instructions  you  find  for  the  plaintiff,  then  you 
will  assess,  as  his  damages,  a  sufficient  sum  in  dollars  and  cents  to 
compensate  him  fairly  for  the  damage  done  him;  the  compensation 
proper  for  him  to  receive  may  be  classified  for  your  convenience  under 
two  heads:  1.  Actual  damage  done  to  the  plaintiff's  structures;  2. 
Loss  of  the  use  of  his  structures  during  the  time  he  was  actually  and 
necessarily  deprived  of  the  use  of  them." 

8.  The  court  erred  in  instructing  the  jury  as  follows,  to  wit:  "  The 
actual  and  necessary  cost  of  putting  the  buildings  again  in  as  good 
repair  as  that  in  which  they  were  before  the  injury  is  the  proper  meas- 
ure of  the  damage  to  the  buildings  themselves.  The  fair  and  reasonable 
rent  of  them  during  the  time  and  to  the  extent  the  plaintiff  was  deprived 
of  the  use  of  them  is  the  proper  measure  of  damages  for  the  loss  of  the 
use  of  them." 

The  refusal  of  the  judge  below  to  give  the  instructions  asked  would 
be  error,  for  which  this  court  would  reverse  the  judgment,  provided  that 
the  instruction  requested  was  pertinent  and  consistent  with  the  law  and 
evidence  of  the  case,  and  that  such  refusal  has  worked  an  injuiy  to  the 
party  requesting  the  same:  Stat.  1877,  p.  46,  sec.  4. 

It  seems  that  the  judge  below  did  not  give  the  instructions  asked,  "  in 
the  identical  language  used  by  defendant."  An  examination  of  the 
charge,  however,  satisfies  us  that  he  did  give  substantially  what  was 
requested  in  the  instructions  asked,  so  far  as  the  same  was  pertinent  and 
consistent  with  the  law  of  the  case,  and  that  the  failure  or  refusal  to  give 
the  instructions  in  the  identical  language  could  not,  and  did  not  work 
an  injury  to  the  defendant  below. 

The  objections  urged  to  the  charge  that  **  there  was  no  limitation  of 
time  in  the  rule  given  by  the  court "  respecting  damages,  we  think  is 
manifestly  untenable  in  the  light  of  the  context;  nor  is  there  within  the 
charge  anything  to  be  found  in  conflict  with  the  doctrine  that  "  the  jury 
ought  to  judge  of  the  action  of  the  defendant  by  the  facts  present  at  the 
time  the  work  was  done,"  but  on  the  contrary,  that  doctiine  is  clearly  in- 
dicated throughout.     Let  the  judgment  of  the  court  below  be  affirmed. 

Gbeene,  C.  J.,  and  Hoyt,  J.,  concurred. 
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Thb  Steameb  Zefhtb  v.  Bbowh  et  al. 

Filed  July,  1880. 

The  Certificate  of  the  Clerk  to  the  Rboord  in  an  Appeal  in  Admiraltt 
shoald  distiDctly  state  that  the  matter  sent  up  included  all  the  pleadings,  proofs,  stipa- 
htions,  decrees,  and  also  everything  filed  or  done  by  way  of  effecting  an  appeal. 

The  Manner  of  Taking  an  Appeal  in  Admiralty  is  Governed  by  the  Rules 
of  the  civil  law. 

An  Appeal  from  the  District  Coitrt  in  a  Case  in  Admiralty  will  not  be  con- 
sidered by  the  supreme  court  unless  the  same  was  allowed  by  the  district  judge.  Such 
appeal  must  be  taken  during  the  term  in  which  the  decree  appealed  from  was  rendered, 
sDd  must  be  made  to  the  next  term  of  the  supreme  court. 

Appeal  from  a  decree  of  the  second  judicial  diatriot  court.  The  opin- 
ions state  the  facts. 

E.  G.  Siruve,  for  the  appellant. 

Allen  Brothers,  for  the  appellees. 

On  a  motion  to  dismiss  the  appeal  the  following  opinion  was  rendered: 

Greeite,  C.  J.  Gauged  either  by  the  civil  practice  act  or  by  the  civil 
lav?,  the  clerk's  certificate  to  the  records  in  this  case  lacks  fullness.  Ob- 
viously, it  should  be  broad  and  clear  enough  to  sho^  that  this  court  is 
put  in  full  possession  of  the  cause.  Distinctly  apparent  on  the  surface 
of  the  certificate  should  be  the  fact  J.hat  the  matter  sent  up  included  all 
the  pleadings,  all  the  proofs — whether  testimony  or  exhibits — all  the 
Btipnlations,  on  account  or  negation  of  all  funds,  all  the  decrees,  and 
also  everything  filed  or  done  by  way  of  effecting  an  appeal.  In  this, 
the  certificate  before  us  is  imperfect. 

Such  an  appeal  as  is  had  in  admiralty  comes  within  no  rules  of  prac- 
tice prescribed  in  our  territorial  statutes.  Legislatures  of  the  territory 
have  always  been  at  liberty  to  provide,  but  have  never  provided,  the  man- 
ner of  taking  it.  Our  recourse,  therefore,  is  to  the  civil  law.  Very  few 
and  simple  steps,  under  that  law,  suffice  to  work  an  appeal.  Every- 
thing that  is  necessary  is  clearly  and  seasonably  to  make  it  appear  upon 
the  files  of  the  court  below,  and  to  the  opposing  party,  that  an  appeal  is 
intended  and  allowed,  and  that  due  security  against  damage  from  it  has 
been  given,  and  then  to  procure  the  pleadings,  etc.,  to  be  brought  into 
the  higher  court,  with  an  accompanying  certificate,  showing  that  they 
embody  the  entire  case. 

Amendment  of  this  certificate  will  be  allowed,  if  desired,  otherwise 
the  motion  of  appellees  will  be  granted. 

HoTT  and  Winoabd,  JJ.,  concurred. 

Upon  a  snbseqnent  motion  to  dismiss  the  appeal,  the  following  opinion 
▼as  rendered: 

Gbeeke,  C.  J.  In  the  former  motion  to  dismiss  this  appeal,  the  reason 
urged  was,  that  the  clerk  of  the  district  court  had  failed  in  his  certificate 
to  specify  that  he  had  sent  us  all  his  files  and  proceedings.  Now,  three 
new  grounds  are  pressed,  namely:  1.  That  the  record  does  not  disclose 
any  allowance  of  appeal;  2.  That  it  does  not  show  that  the  appeal  was 
taken  during  the  sitting  of  the  district  court  nor  at  rendition  of  judg- 
ment; and,  3.  That  it  does  not  show  that  the  appeal  was  taken  to  the 
next  term  of  the  supreme  court.  That  the  record  fails  to  show  these 
things  is  clear,  and,  indeed,  appellant's  counsel  so  admits.  He  admits, 
also,  as  we  understand  him,  what  we  have  already  on  the  previous  motion 
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beld  to  bo  troe,  that  this  appeal  should  hare  been  taken  according  to  the 
practice  at  the  civil  law.  Yet  he  insists  that  the  omissions  of  the  record 
do  not  furnish  good  cause  for  dismissal. 

Let  us  have  recourse  to  the  authorities  to  determine  how  this  may  be. 
In  Phillips'  treatise  on  the  practice  in  the  United  States  supreme  court, 
p.  48,  it  is  said,  that  **  an  appeal  allowed,  or  writ  of  error  served,  is  essen- 
tial to  jurisdiction,"  citing  Minor  y.  Tillotson,  2  How.  392,  and  County 
of  Washington  v.  Durant,  Dec.  Term,  1865.  Great  weight  can  not  be 
accorded  this  statement,  because  the  first  case  cited  does  not  appear 
.  pertinent,  and  the  second  is  not  in  the  reports.  However,  upon  search- 
ing other  books,  we  gather  that  no  appellate  court  will  assume  jurisdic- 
tion until  it  is  first  satisfied  that  an  appeal  has  been  allowed  by  the  judge 
of  the  court  below. 

The  allowance  seems  to  have  been  invariably  requisite,  both  in  eccle- 
siastical and  admiralty  appealsi  and  was  e£fected  by  the  granting  of 
apostles — literally,  matter  to  be  sent  up — from  the  judge — short  letters 
dismissory»  stating  briefly  the  case  and  sentence,  and  declaring  that  the 

i'udge  will  for  further  apostles  transmit  the  proceedings  now  prepared  for 
dm  and  by  him  signed.  His  signature  to  these  constituted  his  allowance 
of  the  appeal:  1  Browne's  Civil  and  Adm,  Law,  495;  2  Id.,  438.  Any 
particular  formality  by  which  the  allowance  is  made  to  appear  is  not 
material:  Hodgins  et  al.  v.  Eemp  et  al.,  8  How.  530;  Eailroad  Company 
V.  Bradleys,  7  Wall.  575;  Phillips'  Pr.  47;  and  the  allowance  may  be 
Bufiiciently  evidenced  by  an  agreement  of  parties  in  the  appellate  court  to 
the  fact:  The  Steamboat  New  England,  3  Sumn.  495,  509;  yet  actual  al- 
lowance is  regarded  as  essential,  and  mandamus  will,  therefore,  lie  to 
compel  it  where  improperly  refused:  The  Steamboat  New  England,  3 
Sumn.  497, 509;  Mussina  et  al.  v.  Carazo  et  al.,  20  How.  280;  2  Abb.  Pr. 
239.  Latitude  exists  as  to  proof  of  allowance,  but  none  as  to  allowance 
itself:  United  States  v.  Haynes  et  al.,  2  McLean,  155. 

Let  us  next  turn  to  the  question  of  the  time  within  which  an  appeal 
must  be  taken. 

When  there  are  neither  rules  of  court  nor  statutes  to  govern,  it  seems 
that  in  this  country  the  appeal  must  be  taken  during  the  sitting  of  the 
court  granting  the  decree,  or  at  least  apud  acta;  i.  e.,  among  other  things 
done  at  the  time  of  sentence:  Norton  v.  Bich,  3  Mason,  443;  The  Steam- 
boat New  England,  supra.  Even  were  the  mode  of  taking  an  appeal 
from  a  definitive  sentence,  within  ten  days,  by  writing,  before  a  notary,  in 
vogue  in  the  United  States,  the  appeal  here  would  be  bad,  as  neither 
taken  in  that  mode  nor  within  that  time. 

So  far  we  have  discussed  only  the  first  two  grounds  of  the  motion . 
Either  of  them,  we  think,  constitutes  a  good  reason  for  dismissing  this 
appeal.  Each  is  well  founded  in  authority  and  is  plainly  decisive. 
Leaving  them,  we  come  to  the  third. 

In  the  absence  of  rules  to  the  contrary,  we  are  of  opinion  that  an 
appeal  must  be  taken  to  the  next  term  of  the  appellate  tribunal  holden 
subsequent  to  entry  of  the  sentence.  Good  faith  demands  that  the 
appellant  prosecute  with  diligence.  Having  an  appellate  court  provided 
to  hear  him  at  an  early  day,  he  should  seize  the  day,  and  not  keep  his 
adversary  waiting.  This  agrees  with  the  practice  in  appeals  from  the 
district  to  the  circuit  courts  of  the  United  States  under  the  forty-fifth 
supreme  court  rule,  and  though  such  appeals  are  not  strictly  analogous 
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to  appeals  from  a  district  to  the  sapreme  court  in  this  territory,  and  that 
mle  is  therefore  of  questionahle  application-,  ^e  regard  the  procedure 
upon  them  as  indicatiTe  of  a  practice  fitting  for  us  to  follow. 
Motion  granted. 

Wdioabd  and  Hott,  JJ. /concurred. 


Seattle  Aim  Walla  Walla  B.  B.  Co.  v.  Ah  Eowe  et  al. 

lUed  Jvly,  1880. 

An  Objection  to  a  Judgment,  that  It  is  Inconsistent  with  the  pleadings,  may 
be  oonsidered  by  the  appellate  court  without  producing  the  evidence. 

Cebtificate  as  to  the  Evidence  Intboduced  at  the  Trial. — ^Where  a  trial  was 
partly  had  in  the  district  court,  with  the  aid  of  the  official  reporter,  and  then  discontin- 
ued on  account  of  the  retirement  of  the  judge,  and  upon  a  rehcariug  by  his  successor  the 
notes  of  the  reporter  were  used  as  correctly  presenting  the  evidence,  the  only  certifica- 
tion as  to  the  evidence  introduced  at  the  trial  requir^,  so  as  to  bring  the  cause  before 
the  sapreme  court,  is  the  certificate  of  the  judge  who  tried  the  cause. 

The  Mechanics'  Lien  Law  ov  1877  was  intended  as  a  substitute  for  and  repeal  of 
the  Uw  of  1873.  No  lien  under  the  act  of  1873  survived  such  repeal  except  as  the  same 
was  continued  by  the  act  of  1877. 

The  Time  within  Which  a  Mechanic,  not  the  Original  Contractob,  may  File 
his  Notice  of  lien  for  work  done  on  a  railroad  is  limited  bv  the  act  of  1877  to  thirty 
days  hom  the  oompletion  of  the  work  or  from  cessation  of  labor  thereon.  Unless  such 
notice  is  filed  withm  such  time  the  right  to  a  lien  is  lost. 

Appeal  from  a  jadgment  of  the  third  judicial  court.  The  opinions 
Btate  the  facts. 

McNaught  Brothers^  lor  the  appellant. 

Thomas  Burke  and  AUen  Brothers,  for  the  appellees. 

Upon  a  motion  to  dismiss  the  appeal,  the  following  opinion  was  ren- 
dered: 

Gbeene,  C.J.  In  this  motion  to  dismiss,  the  appellees  urge  that  what 
purports  to  be  the  evidence  is  not  sufficiently  well  certified  to  fulfill  the 
requirements  of  section  453  of  the  civil  practice  act  and  section  10  of  the 
act  creating  an  official  short-hand  reporter.  We  do  not  understand  it 
to  be  questioned,  but  that,  aside  from  the  evidence,  the  clerk's  certificate 
sufficiently  informs  us  that  we  have  a  full  transcript.  It  therefore  be- 
comes material  to  inquire,  whether  the  issues,  which  the  appeal  presents, 
are  such  as  to  call  for  a  review  of  evidence.  Looking  into  the  rec- 
ord, we  discover  that  at  least  one  objection  to  the  judgment  below  arises 
from  an  alleged  lack  of  support  in  the  pleadings.  Light  to  explore  the 
legal  sufficiency  of  these  pleadings  can  not  be  furnished  by  testimony. 
Given,  however,  pleadings  good  in  law  to  sustain  the  judgment,  and  it 
then  becomes  necessary  to  produce  the  proofs  and  decide  whether  they 
too  are  sufficient.  Objection  is  made  that  the  complaint  contains  no 
cause  of  action.  Inspection  of  the  clerk's  certificate,  transmitting  the 
transcript,  shows  that  we  have  the  complaint  and  the  judgment  here. 
No  evidence  can  be  anything  but  surplusage  in  determining  the  ques- 
tion of  jurisdiction  thus  presented.  To  compel  a  defendant  resisting  a 
bad  complaint  to  bring  up  evidence  would  be  folly  and  oppression,  for 
the  transcript  is  full  and  complete  without  it.  He  was  subjected  to 
vexation  and  cost  enough,  in  being  obliged  to  push  through  the  lower 
courfc  over  proofs  unreasonably  arrayed  against  him.     Entering  this 
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court  to  get  redress,  be  oaght  not  to  be  compelled  to  transport  and  mar- 
sbal  against  bimself ,  at  hia  own  expense^  the  futile  forces  of  bis  adversary. 
Several  certificates  in  this  transcript  would  seem  to  have  been  procured 
out  of  commendable  caution,  and  yet  to  be  in  fact  entirely  superfluous. 

The  parties  had,  it  appears,  begun  to  try  the  cause  in  the  district  court, 
and  had  proceeded  so  far,  with  the  aid  of  the  official  reporter,  as  to 
have  put  in  all  their  testimony  and  exhibits  when  the  proceediugs  mrere 
interrupted  by  the  incoming  of  a  successor  to  the  presiding  judge.  Ke- 
hearing  before  the  new  official  followed  as  of  course.  Expense  of  re- 
introduction  of  proofs  was  obviated  by  both  parties  tacitly  treating^  the 
notes  of  the  reporter  and  the  exhibits  as  if  they  correctly  presented  the 
evidence.  Neither  party  ever  questioned  the  propriety  of  hearing  and 
determining  the  cause  upon  that  basis,  and  accordingly  thus  it  was  heard 
and  thus  it  was  determined. 

Getting  the  evidence  up  into  this  court  by  proper  certificates  seems 
to  have  been,  under  the  circumstances,  a  matter  of  some  perplexity,  and 
it  was  sought  to  be  accomplished  by  procuring  one  certificate  from  the 
retiring  judge,  a  second  from,  the  incoming  judge,  and  a  third  from  the 
clerk,  all  under  section  453,  and  still  a  fourth  from  the  reporter  Under 
section  10.  •  These  certificates  were  all  valueless  except  that  from  the 
incoming  judge.  He  alone  tried  the  case,  and  he  alone  could  certify 
what  constituted  all  the  evidence  on  which  he  tried  it. 

Only  when  the  evidence  consists  wholly  of  written  testimony  can  it  be 
certified  by  the  clerk:  Sec.  453;  and  written  testimony  is  such  only  as 
after  reduction  to  writing  has  received  the  assent  of  the  witnesses:  Cole- 
man V.  Lesler,  1  Wash.  T.  591-593.  For  the  reporter's  certificate  there 
could  be  no  use,  because  the  cause  was  not  tried  on  the  evidence  taken 
down  by  him  as  upon  evidence  taken  under  the  reporter's  act,  but  rather 
as  upon  a  certain  mass  of  writing,  having  no  longer  any  official  solem- 
nity or  sanction  for  the  purposes  of  that  trial,  but  utilized  by  consent  of 
parties  for  convenience'  sake,  to  speak  the  facts  as  they  would  be  spoken 
if  the  witnesses  were  recalled. 

Gowan  v.  Petit  et  al.,  Pincus  et  al.  v.  Light,  and  Coleman  v.  Iiealer 
have  been  cited  by  counsel  to  sustain  this  motion.  Of  these  cases  the 
first  two  differ  from  the  one  before  us  in  not  presenting  any  question  of 
insufficiency  of  the  pleadings,  and  the  last  differs  from  all  in  haying, 
aside  from  the  evideiy;e,  a  defective  clerk's  certificate.  Dismissal  in  the 
last  case  was  granted  upon  the  simple  ground  that  the  certificate  broug^ht 
up  nothing  at  all.  In  delivering  its  opinion  the  court  intimated  that 
they  were  satisfied  from  what  they  saw  in  the  record  that  all  the  evi- 
dence could  not  be  produced  before  them,  and  that  consequently  it 
would  not  be  likely  to  avail  the  appellant  to  get  an  amendment  of  the 
certificate.  We  did  not  at  the  time  have  fairly  before  us  the  question 
whether,  if  the  pleading  were  objected  to,  we  would  insist  on  having^ 
the  evidence  brought  up  on  pain  of  otherwise  not  hearing  the  case,  and 
our  suggestions  about  the  impossibility  of  reaching  the  evidence  must 
be  taken  as  importing  that  the  complaint  was  not  regarded  open  to  the 
exceptions  urged  to  it.  It  is  our  present  opinion  that  when  the  objec- 
tion to  the  judgment  is  that  it  does  not  consist  with  the  pleadings,  then 
it  is  not  necessary  to  bring  up  the  evidence,  but  that  otherwise  the  pro- 
duction of  the  evidence  is  essential. 

Let  the  motion  be  denied. 

HoTT  and  Wenoabd,  JJ.,  concurred. 
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Afterward  the  following  opinion  was  rendered  on  the  merits: 

Gbe£N£,  C.  J.  The  appellees  filed  their  complaint  below  to  enforce 
labor  liens,  and  after  decree  in  their  favor,  are  brought  here  on  appeal. 
Hasty  reading  of  their  complaint  might  impress  one  that  under  our  code 
system  of  pleading  it  does  not  sufficiently  set  out  the  fact  of  indebted- 
ness, and  on  this  ground  it  is  assailed  by  the  defendant.  Evidently  it 
vas  modeled  on  a  common-law  count  of  indebitatus  assumpsit,  and  we  do 
not  doubt  its  allegations  would  have  stood  good,  as  such  a  count,  at 
common  law.  Enough  appears  in  it,  we  think,  to  support  proof  either 
of  a  special  or  implied  assumpsit.  A  cburt  might,  in  its  discretion,  upon 
motion  to  make  such  a  complaint  more  definite  and  certain,  allow  the 
motion,  especially  if  peculiar  facts  were  shown  rendering  it  likely  that 
justice  would  be  thereby  promoted.  Refusal,  however,  would  be  no 
ground  to  invoke  the  action  of  an  appellate  tribunal,  unless  there  was  a 
plain  abuse  of  discretion.  The  facts,  as  we  gather  them  from  the  plead- 
ings and  proofs,  show  labor  of  such  a  description  as  would  entitle  to 
hens,  either  under  sections  2  and  5  of  the  lien  law  of  1873,  or  sections 
Id  aod  23  of  the  lien  law  of  1877,  and  may  be  briefly  stated,  with  suffi- 
cienl  fullness  and  precision  to  answer  all  present  purposes,  as  follows: 
Heavy  excavation  and  grading  was  needed  to  construct  that  part  of  ap- 
pellants' road-bed  which  lies  between  Rentonville  and  Newcastle.  In 
order  to  accomplish  the  work,  the  appellant,  on  the  twenty-second  day 
of  June,  1877,  entered  into  a  contract  with  one  L.  D.  Frank,  whereby 
the  latter  was  to  move,  at  agreed  rates,  whatever  earth,  gravel,  or  stone 
might  be  encountered  in  the  course  of  the  undertaking.  Subordinate 
ivorkmen  were  procured  by  Frank  under*  an  agreement  made  between 
him  and  certain  Chinese,  not  parties  to  this  litigation,  who,  by  the  terms 
of  the  latter  agreement,  and  in  consideration  of  a  share  in  the  profits  of 
his  contract  with  appellant,  agreed  to  and  did  supply  him  with  laborers 
for  his  enterprise. 

These  appellees  were  among  the  laborers  so  supplied.  Held  by  no 
special  contract  made  with  themselves,  they  worked  by  the  day  or  half- 
day,  and  were  to  be  paid  at  the  rate  of  so  much  a  month,  according  to 
the  actual  time  spent  in  labor.  Each  belonged  to  a  gang  of  twenty- 
five  or  thirty,  superintended  by  an  overseer  or  "  boss,"  who  kept  in  a 
book  a  tally  of.  their  time.  Lack  of  the  time-books  thus  kept  is  one  of 
the  features  in  this  case,  and  either  because  of  that  lack  or  from  want  of 
memory  in  the  witnesses,  or  from  some  other  cause,  the  days  on  which 
any  particular  plaintiff  worked  is — ^save  in  three  instances — involved  in  im- 
penetrable obscurity.  On  the  testimony  it  perhaps  sufficiently  appears 
that  none  of  the  appellees  were  paid  for  any  work  done  in  November  or 
December,  and  that  many  of  them  worked  continuously  during  both 
months  till  and  including  December  17th,  but  who  any  of  them,  save 
three,  were,  does  not  appear. 

Really,  it  is  impossible  by  any  process  to  pronounce  upon  some  p;roba- 
bly  meritorious  claims,  because  we  can  not  tell  to  whom  by  name  the 
claims  belong.  During  the  months  of  November  and  December^  how- 
ever, up  to  and  including  the  seventeenth  day  of  the  latter  month,  Horn 
Wah,  Guom  King  Goi,  and  Lee  Kee,  three  Chinese  bosses,  worked  for 
Frank,  as  appears  from  the  testimony,  at  the  rate  of  thirty  dollars  per 
month,  for  such  a  number  of  days  as  to  have  earned  respectively  the 
sums  of  seventeen  dollars  and  ninety  cents,  thirty-two  dollars  and  forty 
cents,  and  twenty-five  dollars  and  sixty  cents.     Some  of  this  work  of 
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tbeirs  was  done  prior  to  the  eighth  day  of  November,  the  day  on  which 
the  last  ineohanics'  lien  law  was  approved  and  went  into  effect,  and  the 
rest  of  it  was  done  subsequently.  An  apportionment  of  the  whole  amouot 
between  the  period  before  the  approval  of  that  act  and  the  period  after 
can  not  be  arrived  at  upon  the  testimony,  unless  by  applying  some  prin- 
ciple of  computation.  No  notice  of  lien  was  filed  in  the  auditor's  office 
by  these  three,  or  by  any  others  of  the  appellees,  until  the  sixteenth  day 
day  of  January,  1878,  on  which  day  all  of  them,  without  exception, 
caused  to  be  filed  in  that  office  notices  good  and  sufficient  in  form,  that 
they  claimed  liens  upon  the  railroad  for  their  work. 

Diligent  search  for  the  somewhat  voluminous  transcript  in  this  case, 
and  careful  examination  of  the  testimony,  have  assured  us  that  the  fore- 
going are  all  the  facts  material  to  our  decision.  The  judge  of  the  dis- 
trict court  seems  to  have  been  able  to  find  an  indebtedness  in  a  sum 
certain  in  favor  of  each  of  the  appellees,  but  no  satisfactory  basis  for 
such  a  finding  is  disclosed  to  us,  either  in  the  pleadings  or  evidence.  He 
appears  to  have  found  further  regarding  all,  that  they  worked  until  and 
including  the  seventeen  tii  of  December.  Evidence  or  admission  to  sus- 
tain this  in  case  of  any,  except  the  three  already  mentioned,  is,  we  are 
convinced,  entirely  wanting.  From  this  survey  of  the  facts,  we  pass  to 
inquire  as  to  the  law  which  must  control  our  judgment.  Under  the  lien 
act  of  1873,  or  that  of  1877,  or  both,  the  rights  and  remedies  intended 
to  be  given  are  to  a  great  degree  alike,  and  the  general  aim  of  the  two 
acts  is  for  the  most  part,  so  far  as  they  deal  with  similar  matter,  the  same; 
and  yet,  on  a  Careful  comparison  of  the  two  throughout,  we  are  thor- 
oughly satisfied  that  the  latter  is  intended  as  a  substitute  for,  and  not  in 
any  of  its  provisions  as  a  continuation  of,  the  former.  Liens  or  rights 
accrued,  and  actions  or  proceedings  commenced,  under  the  old  law,  are 
fully  kept  alive  by  section  38  of  the  new,  but  the  old  law  itself  is  repealed. 
No  lien,  right,  action,  or  proceeding  survives  because  of  the  survival  of 
the  old  law,  but  rather  only  because  in  the  destruction  of  the  old  it  is 
rescued  and  revived  by  the  new. 

Every  proceeding  to  enforce  a  right  accrued  under  the  older  statute 
must  conform  as  far  as  practicable  to  the  requirements  of  the  younger. 
Sixty  days  after  the  completion  of  the  work  in  hand,  or  in  case  of  rail- 
way labor  or  material,  from  the  last  day  of  the  month  in  which  the 
labor  was  done  or  material  furnished,  was  the  time  gmnted  to  all  per- 
sons, by  the  law  of  1873,  within  which  to  file  their  lien  notices.  Sixty 
days  from  the  completion  of  the  work,  or  from  cessation  of  labor  there- 
on, is,  under  the  Leiw  of  1877,  allowed  to  the  original  contractor  only, 
and  every  person  save  him  has  but  thirty  days.  The  lien  claimants  in 
any  case,  whose  labor  ended  on  the  day  the  old  law  perished,  would  be 
obliged  to  file  their  notices  under  the  new  law,  and  unless  they  were 
original  contractors  would  have  no  more  than  the  thirty  days  limited 
therein  within  which  to  do  it.  Here  the  labor  of  appellees,  prior  to 
November  8th,  was  not  done  under  any  continuing  contract  to  which 
they  were  privy,  and  which  as  an  entirety  ran  on  beyond  that  day,  and 
was,  upon  supervention  of  the  new  statute,  recognized  therein  and  pre- 
served for  completion,  but  it  was  a  service  from  day  to  day,  freely  divis- 
ible, to  which  the  new  law  put  a  full  stop.  Every  shovelful  of  excava- 
tion afterwards  was  lifted  under  the  new  law. 

Referring  now  to  the  character  of  appellees'  services,  and  to  the  time 
when  their  notices  were  filed,  we  see  at  once  that  none  of  them  were 
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original  coDtractors,  and  none  of  tbcm  filed  their  notices  within  thirty 
days  after  tbe  approval  of  the  new  law.  Energy,  therefore,  to  create  or 
preserve  a  lien  for  work  done  prior  to  that  date  did  not  reside  in  the 
notices,  and  liens  as  to  any  such  work  must  be  denied  an  existence. 
Only  the  three  overseers  above  named  have  proved  their  claims  with 
sufficient  certainty  to  entitle  them  to  judgment  for  labor  since  that  date. 
For  determining  what  the  fair  money  value  of  this  part  of  the  entire 
labor  of  the  overseers  is,  we  think  it  equitable,  under  all  the  circum- 
staDces,  to  resort  to  the  method  of  average.  The  whole  time  overspread 
by  their  unpaid  work  is  forty-seven  days,  eight  of  which  had  expired 
before  the  new  law  became  operative.  Hom  Wah,  Guom  King  Goi,  and 
Lee  Eee  are  therefore  entitled  to  liens  for  thirty-nine  forty-sevenths  of 
seventeen  dollars  and  ninety  cents,  thirty-two  dollars  and  forty  cents, 
and  twenty-five  dollars  and  sixty  cents  respectively.  Each  of  them  will 
have  judgment  accordingly,  and  the  judgment  of  the  district  court  as  to 
each  of  the  other  appellees  will  be  reversed. 

Let  the  three  named  appellees  be  allowed  an  attorney's  fee  of  one 
hundred  dollars,  and  their  costs  and  disbursements  in  this  court  and  the 
district  court,  and  let  this  cause  be  remanded  to  the  district  court  for 
further  proceedings.  ' 

WciGABD  and  Hott,  JJ.,  concurred. 


SUPREME  COURT  OF  WYOMING. 
McLaughlin  v.  Upton,  Assignee,  etc, 

FUed  April,  1883. 

Motion  vob  New  Tkial,  when  must  be  Made. — Court  has  no  power  to  extend  the 
time  for  makmg  a  motion  for  a  new  trial  upon  the  oral  ex  parte  application  of  the  party 
desiring  to  move.  Such  extension  can  only  be  made  upon  written  grounds  8ho\xing  how 
the  moving  party  has  been  unavoidably  detained.  The  provisions  of  the  compiled  laws 
govenun;r  this  subject,  sections  308  and  309,  arejnandatory,  and  unless  they  arc  observed 
tbe  appellate  court  acquires  no  jurisdiction. 

An  Objection  to  a  Motion  fob  a  New  Tbial  on  the  Gbound  that  tho  same  was 
Bot  made  in  time  is  not  waived  by  arguing  such  motion. 

Ebbob  to  the  district  court  for  Laramie  county.  The  opinion  states 
the  facts.     . 

C,  N.  PoUer,  for  the  plaintiff  in  error, 

W,  W.  Corlelt,  for  the  defendant  in  error. 

Sexeb,  C.  J.  This  was  a  civil  action,  brought  in  the  district  court  for 
the  first  judicial  district,  in  and  for  Laramie  county,  by  Clark  W.  Upton, 
assignee  of  the  Great  Western  Insurance  Company,  against  Daniel  Mc- 
Laughlin, as  a  stockholder  in  said  company,  to  recover  tbe  balance 
alleged  to  be  due  and  unpaid  on  his  stock.  The  case  was  tried  on  the 
pleadings  in  the  court  below,  by  a  jury,  and  a  verdict  rendered  for  the 
plaintiff  for  one  thousand  and  eight  dollars.  Upon  the  case  coming 
into  this  court,  the  judgment  below  was  reversed  upon  the  former  hear- 
ing, on  the  ground  that  the  action  was  barred  by  the  statute  of  limita- 
tioDs,  which  claim  was  first  made  in  this  court,  and  the  case  was  thereafter 
keacd  in  the  Umtod  States  supreme  court,  and  remanded  here  for  hearing 
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upon  other  qaestions,  this  court  bein^  reversed  upon  the  question  of 
statute  of  limitations:  Vide  15  Otto,  640.  The  petition  in  error  puts  in 
issue  in  this  court  several  questions  respecting  the  admission  of  test!- 
XQony  and  the  instructions  of  the  court  to  the  jury. 

The  defendant  in  error  raises  for  consideration  here,  in  his  brief,  the 
fact  that  the  motion  for  a  new  trial  in  the  court  below  was  not  filed  in 
time,  and  submits  it  to  the  consideration  of  this  court.  The  case  was 
tried  in  the  court  below,  and  a  verdict  rendered  on  the  fifteenth  of  De- 
cember, 1876,  against  the  defendant,  and  in  favor  of  the  plaintiff:  Mde 
page  60  of  the  printed  record.  The  motion  for  a  new  trial  was  filed  on 
the  sixteenth  of  February,  1877,  or  a  period  of  more  than  sixty  days 
thereafter.  The  reasoning,  authorities  cited,  and  conclusion  reached  in 
Kent  V.  Upton,  Assignee,  1  West  Coast  Rep.  700,  this  day  decided,  ap- 
ply to,  and  should  govern,  we  think,  in  the  decision  of  this  case.  The 
records  are  slightly  different.  In  this  case  we  find  the  following  journal 
entry  in  tlie  record  before  us,  page  55 : 

'*  November  term,  1876.  Monday,  Decemlier  18,  1876.  Clark  W.  Up- 
ton, Assignee  in  Bankruptcy  of  the  Great  Western  Insurance  Company,  v. 
Daniel  McLaughlin. 

*'0n  application  of  Thomas  J.  Street,  Esq.,  of  counsel  for  defendant,  it 
is  ordered  that  the  time  for  filing  a  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  herein,  be  extended  until  the  end  of  the  present  term  of 
the  court." 

Preceding  this,  but  no  part  of  the  journal  entry,  is  this  statement: 
''And  thereafter  the  court,  on  the  request  of  the  defendant,  and  for  good 
cause  shown,  made  the  following  order  in  said  case."  It  looks  as  if  this 
was  inserted  to  cure  the  plainly  invalid  order  of  December  16,  1876. 
Does  it  do  so  ?  Plainly,  we  think  not.  The  most  that  can  be  said  of  it, 
we  think,  is,  that  it  is  to  be  treated  and  considered  as  if  embraced  in  the 
body  of  tne  order  of  December  16,  1876.  If  this  be  conceded,  it  is  still 
liable  to  the  objection  that  it  was  purely  ex  parte;  but  it  may  be  claimed 
that  it  should  have  been  excepted  to.  If  this  be  insisted  on,  the  answer 
is,  that  by  the  compiled  laws  of  Wyoming  the  party  excepting  must  do 
so  at  the  time  the  decision  was  made:  Vide,  sec.  300,  c.  13,  p.  71.  How 
could  this  be  done  if  the  party  w'ere  not  present  in  court  either  in  person 
or  by  counsel?  and  there  is  no  pretense  in  the  order  that  both  parties 
were  present.  But  there  is  another  journal  entry  that  it  may  be  claimed 
cures  this.  It  is  the  journal  entry  made  on  the  thirty-first  of  March, 
1877,  when  the  bill  of  exceptions  was  allowed.  It  is  in  that  order  recited, 
both  parties  being  in  court  by  their  attorneys,  that  the  defendants  pre- 
sent their  bill  of  exceptions,  which  is  agreed  upon  by  bot)^  parties  to  this 
suit.  The  answer  to  this  is,  that  it  states  only  that  what  is  set  forth  is 
true.  Giving  to  this  all  the  weight  it  is  entitled  to,  it  results  that 
nothing  more  is  to  be  inferred  than  that  such  a  journal  entry  was  by  the 
court  made  orally  and  ex  parte,  and  for  what  the  court,  upon  an  ex  parte 
hearing,  deemed  good  cause,  in  spite  of  the  fact  that  by  sections  308  and 
309  a  motion  for  a  new  trial  can  only  be  on  written  grounds. 

Nor  is  the  defendant  in  error  to  be  deemed  to  have  waived  any  of  his 
rights  by  appearing  and  arguing  the  motion  for  a  new  trial.  The 
defendant  in  error,  it  is  true,  might  have  moved  to  dismiss  the  motion, 
because  not  filed  in  time;  but  there  is  nothing  statutory  requiring  this. 
He  may  have  relied  upon  this  very  fact  in  the  argument  of  his  motion 
in  the  court  below;  and  that  court  may  have  considered  and  acted  on 
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the  fact  that  tbe  motion  on  written  grounds  was  not  filed  in  time,  and 
may  have,  upon  reflection,  come  to  the  conclusion,  as  it  should  have 
done,  that  it  had  no  authority  to  grant  any  such  ex  parte  order  as  it 
attempted  to  do  by  its  order  of  December  16,  1876,  although  there  is 
notbiog  to  show  this.  But  it  is  unnecessary  in  any  common-law  order 
for  the  court  to  give  its  reasons^  though  it  sometimes  happens  that  a 
trial  court  will  say,  for  reasons  stated  in  writing,  and  filed  with  the 
papers,  it  reaches  a  given  conclusion. 

There  is  nothing  in  this  record  to  show  that  the  order  of  December 
16, 1876,  was  a  consent  order,  or  to  show  that  the  defendant  had  been 
or  would  be  unavoidably  prevented  from  filing  his  written  motion  within 
the  statutory  time.  There  is  nothing  to  show  that  the  party  asking  for 
this  oral  and  ex  parte  order  was  unavoidably  prevented.  These  are 
strong  words,  and,  as  we  have  said  before,  they  are  mandatory  words. 
To  dispense  with  the  requirement  of  being  **  unavoidably  prevented," 
something  more  is  required  than  the  mere  will  of  the  judge,  or  the 
wishes  of  one  party  to  the  suit.  In  this  record  these  two  things  alone 
can  be  relied  on.  Surely  it  could  not  have  taken  sixty  days  to  prepare 
and  present  such  a  motion  as  the  one  filed  with  the  transcript  in  this 
case.  The  extension  of  time  granted  on  the  sixteenth  of  December, 
1876,  being,  as  the  record  shows,  ex  parte,  does  not  relax  the  rigor  of  the 
statute,  although  purporting  to  be  for  good  cause  shown,  does  not  bind 
the  defendant  in  error,  or  preclude  him  from  relying  on  the  plain  letter 
of  the  law  in  this  court,  as  it  ought  to  have  availed  him  in  the  court 
below.  In  reaching  this  conclusion  we  are  aware  that  we  are  reversing 
an  opinion  rendered  by  this  court  at  its  March  term,  1879,  but  in  our 
opinion  the  conclusion  reached  is  so  manifestly  erroneous  that  we  deem 
itabounden  duty  to  do  so.  That  opinion,  which  must  have  been  has- 
tily reached  and  rendered,  says  that  whether  the  oral  motion  of  Decem- 
ber 16, 1876,  was  treated  as  jurisdictional  or  merely  a  conditional  limita- 
tion of  the  discretion  of  the  district  court,  or  whether  the  statute  is  to 
be  treated  as  directory,  the  motion  to  dismiss  on  either  ground  should 
be  denied,  that  motion  having  been  then  made. 

In  the  views  heretofore  given  in  this  case  in  this  opinion  and  in  that  of 
Kent  V.  Opton,  Assignee,  1  West  Coast  Rep.  700,  we  have  by  reasoning 
and  authority  shown  that  the  statutes  of  this  territory  regulating  the  grant- 
ing of  new  trials  are  neither  matters  of  discretion  nor  directory  statutes; 
and  further,  we  hold  that  every  motion  for  a  new  trial  must  be  upon 
Vfritten  grounds,  and  that  any  party  coming  in  after  his  right  to  file  his 
notion  for  a  new  trial  has  expired  must  do  so  upon  written  grounds  filed 
&t  the  time  of  coming  in,  and  then  showing  how  and  in  what  manner  he  has 
been  nnavoidably  prevented.  This  being  true,  it  follows  that  the  question 
is  a  jurisdictional  one;  but  jurisdictional  as  to  this  court,  and  not  as  to  the 
lower  court.  A  party  can  only  bring  his  writ  of  error  or  appeal  here  as 
the  statutes  allow.  When  the  statutes  are  followed  as  they  are  written, 
this  court  acquires  jurisdiction.  When  they  are  not  followed,  this  court 
lacks  jurisdiction.  And  ho  consent  of  parties,  nor  ex  parte  unauthorized 
order  of  a  nisi  prius  judge,  can  give  it  jurisdiction.  Whenever  that  act  is 
made  to  apx>ear  in  any  stage  of  the  case  from  the  record,  it  is  not  only 
the  right  but  the  duty  of  this  court  to  release  its  hold  improperly  ob- 
tained; because  the  steps  necessary  to  be  taken  in  the  lower  court  to  give 
ua  jarisdiction  here  not  having  been  taken,  and  imparting  to  the  judg- 
ment of  Uie  court  below  the  verity  it  is  always  entitled  to  until  error  is 
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sbown  in  it  or  the  proceeding^  by  which  it  was  obtained,  it  is  our  duty  to 
affirm  it,  there  being  no  error  before  us  here  to  examine.  We  do  not 
look  into  the  record.     Let  the  judgment  be  affirmed. 

Parks,  J.,  concurred. 

Blaib,  J.,  dissented. 


Hallace  et  al.  v.  Bbesnahem. 

ItUd  November,  188S, 

Writ  of  Error  may  be  Dismissed  where  No  Abstact  of  the  Recori)  is  Filed  as 
required  by  the  mles  of  the  supreme  court. 

Kefusal,  during  the  Trial,  of  an  Amendment  to  an  Answer  setting  up  a  new  de- 
fense is  not  error  when  the  defendant  fails  to  affirmatively  show  that  he  did  not  know 
of  such  defense  before. 

A  Finding  will  not  be  Disturbed  when  the  evidence  is  conflicting. 

Building  Contract — Liability  of  Contractor  under. — When  a  party  contracts  to 
build  a  house  of  suitable  materials  and  in  a  workmanlike  manner,  and  violates  his  con- 
tract, the  party  injured  mav  either  refuse  to  pay  the  contract  price  of  the  building  to 
the  amount  to  which  he  is  damaged,  or  he  may  pay  for  and  take  possession  of  the  build- 
ing and  then  sue  and  recover  of  the  buOder  the  amount  of  his  damages.  Such  recovery 
may  be  had  whether  the  breach  of  the  contract  was  known  at  the  time  of  payment  or 
not. 

Such  Payment  is  not  a  Wahter  of  the  Right  of  Action  for  failure  to  perform  the 
contract  so  as  to  discharge  the  contractor  or  his  sureties. 

An  Estoppel  can  not  be  Founded  upon  Words,  Acts,  or  Silence,  unless  they  were 
intended  to  lead  the  party  who  seeks  to  set  up  the  estoppel  to  act  upon  them,  and  he 
did  so  act  to  his  injury. 

Ebboh  to  the  district  court  for  Albany  county.  The  opinion  states  the 
facts. 

C,  N.  Potter  and  Decker  S  Yordey,  for  the  plaintiffii  in  error. 

Corleit  &  EosendcUe,  for  the  defendant  in  error. 

Parks,  J.  In  this  case  the  defendant  in  error  filed  his  motion  to  dis- 
miss the  writ  of  error,  and  supported  it  by  a  number  of  points,  arga- 
tnents,  and  authorities.  The  third  point  made  and  insisted  on  is  that 
the  plaintiff  in  error  did  not  file  with  the  clerk  of  this  court  printed  ab- 
stracts of  the  record  at  the  time,  in  the  manner,  and  in  the  form  required 
by  law. 

The  statute  of  this  territory  provides  that  the  rules  of  practice  of  this 
court  shall  be  as  binding  upon  the  several  courts  and  the  parties  practic- 
ing and  having  business  therein  as  though  the  same  were  enactments  of 
the  legislative  authority  of  this  territory.  One  of  the  rules  of  this  court 
requires  ''  that  the  plaintiff  in  error  shall  deliver  to  the  clerk  fourteen 
printed  copies  of  an  abs.tract  of  so  much  of  the  record  as  is  necessary 
for  a  full  understanding  of  all  the  questions  presented  to  this  court  for 
decision,"  and  "  if  the  defendant  in  error  shall  deem  the  abstract  of  the 
appellant  or  plaintiff  in  error  imperfect,  he  may,  within  twenty  days 
after  the  delivery  of  said  copies  to  the  clerk,  deliver  to  the  latter  four- 
teen printed  copies  of  such  further  or  additional  abstracts  as  he  shall 
deem  necessary  to  a  full  understanding  of  the  questions  presented  to 
this  court  for  decision." 

The  abstract  here  made  imperative  is  not  the  transcript,  which  is  a  full 
copy  of  the  record,  but  an  epitome,  abridgment,  or  compendium,  in 
which  is  condensed  the  substance  of  the  record  so  as  to  enable  the  court. 
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in  the  lacgtiage  of  a  learned  judge,  to  extract  the  controversy  in  the  case 
from  the  mass  of  matter  unconnected  mth  it  without  performing  hours 
of  labor  which  ought  to  haye  been  done  by  the  counsel  for  appellant 
under  the  rule  which  is  so  reasonable  in  itself  and  so  necessary,  and  in- 
deed indispensable,  to  the  progress  of  the  court  in  the  discharge  of  its 
duty." 

Perhaps  there  never  was  a  case  in  this  court  that  more  clearly  illus- 
trates the  utility  of  this  rule  and  the  necessity  of  its  enforcement  than 
the  present  one.  The  transcript  consists  of  four  hundred  and  forty-two 
pages,  and  the  errors  assigned  were  originally  seventy.  No  abstract  has 
been  filed,  and  as  the  case  stands  the  court  is  obliged  to  examine  this 
entire  record.  The  supreme  courts  of  Indiana,  Illinois,  Missouri,  Cali- 
fornia, and  other  states  often  dismiss  cases  for  similar  violations  of  their 
roles.  In  the  Buckley  cases,  in  60  Illinois,  the  court  say,  among  other 
things:  "Appellant  in  each  case  has  fai]ed  to  prepare  and  file  an  abstract 
of  the  record,  but  there  has  been  filed  in  each  case  a  printed  index  to 
tbe  transcript.  We  presume  the  attorney  was  aware  of  the  rules  of  the 
court,  and  has  intentionally  disregarded  them.  As  the  cases  have  not 
been  prepared  as  required  by  the  rule,  we  decline  to  consider  them,  and 
afi&rm  the  judgments."  And  so  we  should  be  obliged  to  dispose  of  this 
case  had  it  not  been  continued  with  the  express  understanding  that  it 
should  be  heard  and  decided  upon  its  merits. 

The  case  is  fairly  stated  by  both  parties,  and  is  substantiaUy  as  fol- 
lows: The  defendant  in  error  brought  an  action  against  the  plaintiffs  in 
error  upon  a  bond  given  by  them  to  the  defendant  in  error  in  the  sum 
of  five  thousand  dollars,  conditioned  that  if  the  firm  of  Dawson  &  Hawes, 
who  had  made  a  contract  with  the  defendant  in  error  to  erect,  build, 
and  complete  a  two-story  brick  building  for  him,  should  well  and  truly 
perform  said  contract  in  all  things,  according  to  the  specifications,  the 
bond  should  be  void,  otherwise  in  force. 

The  petition  in  the  case  alleged  the  making  of  said  building  contract, 
and  the  bond  to  secure  the  performance  of  the  contract,  and  that  said  Daw- 
son &  Hawes  proceeded  to  erect  said  building,  but  failed  to  comply  with 
the  terms  of  the  contract  under  which  the  building  was  to  be  erected,  in 
Uiat  they  built  the  walls  of  the  cellar  of  said  building  of  half-burned 
casing  brick,  and  laid  up  the  walls  of  the  building  with  bank-sand  mor- 
tar, whereas,  by  the  terms,  of  the  contract,  said  cellar  walls  were  to  be 
built  of  arch  hard-burned  brick,  and  the  walls  were  to  be  laid  up  with 
fresh  lime  and  sharp-sand  mortair. 

The  petition  further  alleged,  that  in  consequence  of  the  failure  of  said 
Dawson  &  Hawes  to  erect  said  building  in  the  manner  required  by  their 
contract  in  the  particulars  before  stated,  it  fell  down,  became  entirely 
rained,  to  the  danutge  of  the  plaintiff  five  thousand  dollars,  for  which  he 
asks  judgment.  In  due  time  Hallack  Bros,  made  answer  in  the  case, 
setting  up  six  defenses.  Dawson  &  Ebwes  were  not  served  with  process, 
and  did  not  make  any  appearance  in  the  case. 

The  defendants,  Hallack  Bros.,  made,  in  substance,  the  following  de- 
fenses: 

1.  They  admitted  the  contract  between  Dawson  &  Hawes  and  the  plaint- 
iff in  the  action,  Mr.  Bresnahen,  for  the  construction  of  the  building,  and 
also  adnutted  the  execution  of  the  bond  conditioned  for  the  performance 
of  the  contract;  they  further  admitted  the  allegations  of  the  petition  in 
lespect  to  the  character  of  the  brick  which  were  to  be  used  in  the  con- 
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Btruction  of  the  cellar  walls  and  the  character  of  the  mortar  to  be  used  in 
lajiDg  up  the  walls,  as  fixed  by  the  terms  of  the  building  contract;  they 
also  admitted  that  Dawson  &  Hawes  did  construct  the  said  building,  but 
deny  that  they  failed  to  comply  with  the  terms  of  said  building  contract 
in  the  respect  set  out  in  the  petition;  they  admit  that  the  building  fell 
down,  but  deny  that  it  fell  in  consequence  of  the  failure  of  Dawson  & 
Hawes  to  comply  with  the  terms  of  their  contract;  they  deny  that  any 
furniture  or  other  property  of  the  plaintiff  was  injured  by  the  fall  of  the 
building. 

2.  The  second  defense  set  up  by  the  defendant  is,  in  substance,  that 
the  plaintiffs,  when  the  building  was  in  course  of  construction,  made  the 
payments  therefor  as  provided  by  the  contract,  and  when  the  building- 
was  completed  that  he  accepted  the  same  as  completed  under  the  contract, 
and  remained  in  the  same  until  it  fell,  without  notice  to  Hallock  Bros,  of 
any  objection  on  account  of  any  supposed  failure  on  the  part  of  Dawson 
&  Hawes  to  perform  their  contract.  It  is  further  alleged  in  this  defense 
that  by  the  construction  contract  disputes  on  account  of  imperfect  con- 
struction of  the  building  were  to  be  settled  by  arbitration,  wherefore  it 
is  further  alleged  that  the  plaintiff  waived  his  right  to  a  strict  performance 
of  the  contract,  and  by  his  acquiescence  deprived  the  defendants  Hallack 
Bros,  of  their  indemnity  as  sureties,  and  of  their  opportunity  to  have  any 
disagreement  between  Bresnahen  and  Dawson  &  Hawes  adjusted  by 
arbitration. 

3.  The  third  defense  is  substantially  the  same  as  the  second,  except 
that  it  is  alleged  that  the  plaintiff  paid  the  several  sums  to  be  paid  by 
him  under  the  contract,  including  the  last  payment,  without  insisting 
that  said  building  was  not  completed  according  to  the  contract,  although 
at  the  time  of  making  the  last  payment  it  is  alleged  that  the  plaintiff 
well  knew  of  the  defects  in  the  building  of  which  he  complains  in  hia 
petition,  from  which  it  is  concluded  that  plaintiff  accepted  the  building 
and  waived  strict  performance,  etc. 

4.  The  fourth  defense  alleges  that  after  the  completion  of  the  building, 
differences  arose  between  Dawson  &  Hawes  and  the  plaintiff  as  to  the 
manner  in  which  said  contract  had  been  performed,  which  were  submitted 
to  arbitration,  pursuant  to  the  contract,  an  award  made  thereon,  and 
performed,  from  which  it  is  concluded  and  averred  that  there  was  an  ac- 
cord and  satisfaction  as  to  all  such  matters  of  difference  in  respect  to  the 
construction  of  said  building. 

5.  The  fifth  defense  is,  in  substance,  that  at  all  times  from  the  com- 
pletion of  the  building  until  shortly  before  the  commencement  of  this 
action,  the  said  Dawson  &  Hawes  •each  were  solvent,  but  since  and  be- 
fore the  bringing  of  this  action,  became  insolvent,  wherefore  the  defend- 
ants say  that  by  virtue  of  the  several  acts  of  the  plaintiff  as  aforesaid,  the 
defendants  were  led  to  suppose  that  plaintiff  had  waived  or  settled  his 
objections  to  the  want  of  strict  performance  of  the  building  contract,  and 
that  Hallack  Bros,  were  thereby  prevented  from  seeking  their  indemnity 
against  said  Dawson  &  Hawes  before  the  accruing  of  their  several  insolv- 
ency. 

6.  Hallack  Bros.,  as  a  sixth  defense,  aver  that  after  the  making  of 
said  building  contract,  and  during  the  construction  of  the  building,  the 
plaintiff,  without  the  consent  of  Hallack  Bros.,  agreed  with  Dawson  & 
Hawes  that  the  work  of  the  construction  of  said  building  should  be  other- 
wise than  as  prescribed  by  the  specifications  of  the  contract,  and  that 
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the  bmldisfl^  shonld  not  be  coxistracted  until  after  the  tenth  of  November, 
1875,  and  tibat  the  building  was  oonstructed  in  a  manner  otherwise  than 
aecordicg  to  the  contract,  and  was  not  completed  nntil  after  Noyember 
10, 1875,  without  the  consent  of  defendants,  B!allack  Bros. 

Upon  the  issues  thus  formed  the  case  came  to  trial  in  Albany  county, 
where  it  had  been  taken  by  change  of  yenue  by  Hallack  Bros.;  and  was 
tried  by  the  court  without  a  jury  on  the  thirtieth  and  thirty-first  days  of 
March,  and  the  first  and  second  days  of  April,  1881.  The  plaintiff,  to 
maintain  the  issues  on  his  part,  put  in  eyidence  the  bond  sued  on  and 
said  building  contract,  and  they  were  received  without  objection.  The 
defendants,  Hallack  Bros.,  then  produced  certain  evidence.  The  plaint- 
iff then  furnished  certain  rebutting  evidence.  On  the  fourth  day  of  Au- 
gust, 1881,  the  court  announced  and  filed  its  decision,  with  findings  of  law 
and  fact;  to  each  and  all  of  which  findings,  and  -the  order  for  judg« 
ment  thereon,  the  defendants  excepted.  Hallack  Bros,  then  filed  a  mo* 
tion  for  a  new  trial  on  the  fifth  of  August,  1881,  setting  forth  sixty-seven 
grounds  therefor.  Said  motion  for  a  new  trial  was  overruled  on  the 
twenty-fourth  day  of  August,  1881,  to  which  Hallack  Bros,  excepted,  and  a 
bill  of  exceptions  was  allowed  and  signed  on  the  said  twenty-fourth  day  of 
August,  1881.  At  the  February  term,  1881,  and  on  the  second  day  of  April 
of  said  term,  an  order  was  made  and  entered  giving  the  parties  until  and 
including  the  first  day  of  the  next  term  of  the  court  to  reduce  all  exceptions 
to  writing  which  were  taken  on  the  trial  of  the  cause.  On  the  fourth  day 
of  August,  1881,  the  same  day  on  which  the  finding  and  decision  of  the 
court  in  the  case  were  made  and  filed,  judgment  was  entered  in  favor  of 
Bresnahen,  and  against  Hallack  Bros.,  for  five  thousand  dollars. 

In  examining  the  mass  of  matter  contained  in  this  record,  we  find  that 
the  merits  of  the  case  may  be  properly  disposed  of  by  deciding  the  ques- 
tions involved  in  the  motion  to  amend  the  answer  by  adding  what  is 
called  the  seventh  defense,  and  growing  out  of  the  alleged  waiver  of  hia 
lights  under  the  bond  sued  by  the  defendant  in  error,  as  set  forth  in  the 
second  and  third  defenses. 

Upon  the  third  day  of  the  trial,  and  after  the  greater  part  of  the  evi- 
dence had  been  introduced,  the  plaintiffs  in  error  moved  to  amend  their 
answer  by  adding  the  following  at  the  end  of  it:  '*  For  a  seven tii  answer 
thereto,  defendants  say  that  after  the  making  of  said  contract,  and  dur- 
ing the  construction  of  said  building,  the  plaintiff,  without  the  consent 
of  these  defendants,  made  payments  to  and  for  the  use  of  the  defend- 
ants Dawson  &  Hawes,  on  account  of  the  construction  of  said  build- 
ing, in  advance  of  the  time  specified  in  said  contract  for  the  payment" 
thereof. 

This  defense  was  ably  and  thoroughly  argued,  and  had  it  been  pleaded 
ia  the  right  time  and  manner,  and  sustained  by  proof,  it  might  have 
been  a  bar  to  the  action.  But  to  give  plaintiffs  in  error  a  right  to  this 
proposed  amendment  to  their  pleading  at  that  stage  of  the  trial,  they 
should  have  shown  affirmatively  that  they  did  not  know  of  the  defense 
before.  For  aught  that  appears  in  the  record,  they  may  have  known 
this  before  the  trial.  Counsel  say  in  their  argument  in  this  court  that 
Uiey  did  not  know  it.  But  the  record  does  not  show  that  the  court  was 
in  any  way  properly  advised  of  that  fact. 

On  the  contrary,  the  inference  is  strong  from  the  cross-examination  of 
Bresnahen,  on  the  two  hundred  and  fifteenth  page  of  the  transcript,  that 
phuntifls  in  error  knew  of  that  defense  before  the  examination  of  Bros- 
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naben,  for  the  attorney  who  conducted  that  cross-examination  for  them 
first  disclosed  in  a  question  to  Bresnahen  that  there  had  been  a  discount 
of  fifty  dollars.  It  was  not  Bresnahen  who  disclosed  that  fact  to  him. 
He  must  have  learned  it  from  bis  clients. 

As  to  the  alleged  waiver,  the  district  court  found  as  a  matter  of  fact 
that  the  plaintiff  neither  excused  nor  waived  a  strict  performance  by 
Dawson  &  Hawes  of  the  contract,  nor  induced  the  sureties  to  believe  that 
he  had  so  done,  or  had  waived,  settled,  or  discharged  any  claim  for  the 
want  of  such  performance. 

The  question  upon  this  finding  is  not  whether  it  is  sustained  by  a  pre- 
ponderance of  the  evidence,  but  whether  it  is  so  much  against  the  weight 
of  the  evidence  as  on  the  first  blush  to  shock  the  sense  of  justice. 
While  it  is  true  that  there  is  considerable  evidence  on  the  question  in 
favor  of  the  plaintiffs  in  error,  it  is  also  true  that  there  is  strong  evidence 
on  the  other  side.  The  testimony  of  the  defendant  in  error  himself  is 
very  decided  and  positive,  and  it  is  sustained  by  part  of  the  testimony  of 
Durbin,  and  by  other  facts  and  circumstances  in  evidence.  It  is  proved 
that  he  not  only  occupied  the  building  for  business,  but  that  both  he  and 
his  nephew  slept  in  it  from  the  time  it  was  finished,  and  that  they  were 
lodging  in  it  when  it  fell.  These  facts  can  hardly  be  reconciled  with  the 
belief  that  he  knew  how  insecure  the  building  was,  owing  to  the  bad 
material  put  in  it  by  Dawson  &  Hawes.  The  testimony  as  to  what  was 
said  and  done  by  the  pai-ties  when  Bresnahen  objected  to  Dawson  & 
Hawes  putting  poor  brick  in  the  building,  and  one  of  them  promised 
him  it  should  not  be  done,  shows  that  he  did  not  intend  to  waive  bis 
rights  under  the  contract  and  bond.  As  to  the  bad  mortar  which,  ac- 
cording to  the  testimony,  more  than  the  unsuitable  brick  was  the  cause 
of  the  falling  of  the  building,  there  is  but  little  evidence  to  show  that 
he  knevf  its  true  character  till  after  the  building  fell.  He  says  positively 
that  he  did  not. 

When  a  man  contracts  to  build  a  house  upon  the  land  of  another  of 
suitable  materials  and  in  a  workmanlike  manner,  and  violates  his  contract, 
either  as  to  the  work  or  materials,  to  the  substantial  injury  of  the  other, 
the  party  injured  may  either  refuse  to  pay  the  contract  price  of  the  build- 
ing to  the  amount  to  which  he  is  damaged,  or  he  may  pay  for  and  take 
possession  of  the  building  and  then  sue  and  recover  of  the  builder  the 
amount  of  his  damages.  And  he  can  recover  whether  he  knew  of  the 
breach  of  contract  by  the  other  party  at  the  time  of  payment  or  not.  In 
neither  case  is  there  any  waiver  of  his  rights  under  the  contract.  Where 
there  is  a  bond,  as  in  this  case,  the  only  limit  to  his  right  to  recover  is 
the  five  years  prescribed  by  the  statute  of  limitations. 

The  theory  of  the  plaintiffs  in  error  seems  to  be  that  though  this  may 
be  true  of  the  pHncipals,  the  sureties  on  the  bond  were  released  by  the 
conduct  of  the  defendant  in  error,  and  especially  by  his  making  the  last 
payment  and  occupying  the  building  without  objection  till  it  fell. 

An  examination  of  the  testimony  of  E.  F.  Hallack,  one  of  the  sureties 
and  plaintiffs  in  error,  leads  us  to  the  conclusion  that  he  must  have 
known  quite  as  much  about  the  materials  that  went  into  this  building  as 
Bresnahen.  He  was  an  experienced  builder,  had  built  several  houses  in 
Cheyenne,  and  knew  what  kind  of  materials  were  necessary  to  the  erec- 
tion of  a  good  building  there.  He  was  there  about  the  time  this  build- 
ing was  begun,  when  it  was  finished,  and  immediately  after  it  fell,  and 
probably  during  the  time  of  its  construction.    He  furnished  part  of  the 
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materials,  and  was  interested  to  have  the  final  payment  made  by 
Bresnahen  to  Dawson  &  Hawes,  so  that  he  might  get  his  money  for  the 
materials  he  had  furnished.  He  seems  to  have  been  there  at  that  time 
for  that  purpose,  and,  as  a  matter  of  fact,  did  then  get  his  money.  It 
may  he  that  his  interest  in  the  building  was  one  reason  for  his  executing 
the  bond.  The  Hallacks,  as  sureties  on  the  bond,  were  deeply  interested 
pecuniarily  in  a  proper  construction  of  the  building.  They  were  under 
obhgation  to  know  the  character  of  the  materials  used  in  its  construction, 
and  had  ample  opportunities  of  learning  all  about  it.  The  doctrine  of 
constructiTe  notice  and  of  waiver  applies  to  them  quite  as  strongly  as  to 
Bresnahen.  The  reasonable  inference  from  their  conduct  is,  that  they 
consented  to  the  final  payment  in  order  to  get  their  share  of  the  money, 
and  took  their  chances  of  whatever  might  afterwards  happen  from  its 
bad  construction. 

At  the  close  of  their  argument  upon  the  defense  of  waiver,  plaintiffs 
in  error  claim,  but  do  not  very  strongly  insist,  that  defendant  in  error  is 
estopped  by  his  conduct  from  recovering  in  this  action.  But  an  es- 
toppel can  not  be  founded  upon  words  or  acts  or  silence,  unless  they 
were  intended  to  lead  the  party  who  seeks  to  set  up  the  estoppel  to  act 
upon  them,  and  he  did  act  upon  them,  and  act  to  his  injury.  In  this 
case  no  estoppel  is  pleaded  and  none  is  proved.  Or,  rather,  if  there  be 
any  estoppel  in  the  case,  plaintiffs  in  error  are  estopped  by  their  silent 
acquiescence  in  Bresnahen's  making  the  final  payment  to  Dawson  & 
Hawes,  and  their  prompt  action  in  taking  their  share  of  the  money.  Had 
they  objected  to  that  payment,  they  might  perhaps  have  made  out  an  es- 
toppel pro  tanio. 

For  reasons  suggested  above,  we  decline  to  go  into  any  further  discus- 
sion of  this  case.     Before  the  close  of  the  trial  in  this  court,  the  greater 
part  of  the  errors  assigned  were   either  expressly  or  by  implication 
abandoned.     It  is  evident,  from  the  argument  upon  the  two   principal 
defenses  we  have  been  considering,  that  plaintiffs  in  error  relied  prin- 
cipally upon   them.    Upon   one  of    them,   the  defense  of  waiver,  the 
argument  was  exceptionally  lengthy,  earnest,  able,  and    determined. 
These  two  principal  defenses  are  so  far  decisive  of  the  case  that  plaintiffs 
in  eiTor  would  be  entitled  to  a  reversal  of  the  judgment  if  they  had  sus- 
tained either  of  them.     On  the  other  hand,  failing  in  both,  they  could  not 
succeed,  for  they  involve  the  entire  defense.     But  be  that  as  it  may,  this 
court,  aifter  careful  consideration  of  all  the  errors  assigned  and  insisted 
upon  in  argument,  feels  constrained  to  say  that  the  court  below  com- 
mitted in  the  trial  and  decision  reached  in  this  case  no  such  error  as  can 
or  ought  to  vitiate  or  reverse  the  judgment  rendered  below  and  now  here 
under  review.  » 

The  judgment  of  the  district  court  in  overruling  the  motion  for  a  new 
trail  is  affirmed. 
All  concur. 
No.  1^-6 
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Donovan  v.  The  Tebmtobt  of  WYOMma. 

FUed  February,  I884, 

Gband  Juroks — Oebthicate  of  Dbawino. — ^Where  the  certificate  of  the  county 
clerk,  sheriff,  and  justice  of  the  peace  recited  that  certain  named  persons  were  "drawn 
to  serve  as  grand  and  petit  jurors  at  the  September  term  of  the  third  judicial  district  of 
the  territory  of  Wyoming,  to  be  held  at  Sweetwater  county,"  the  omission  of  the  word 
"  court "  from  such  certificate  will  not  vitiate  an  indictment  found  by  such  grand  jurors. 

A  Writ  of  Ebrob  it)  Review  the  Judgment  of  the  district  court  in  criminal 
cases  will  be  allowed  only  when  the  appellate  court  is  satisfied,  from  an  inspection  of 
the  transcript  of  the  record,  that  error  has  been  committed. 

Petition  for  a  writ  of  error  to  the  district  court  for  Carbon  county. 
The  opinion  states  the  facts. 

Blake  <&  Brown  y  for  the  plaintiff  in  error. 

Merrill  &  Corlett,  for  the  defendant  in  error. 

Seneb,  C.  J.  Leroy  Donovan,  aZios  Jack  Lee,  by  counsel,  applies  by 
petition  for  a  writ  of  error  to  a  judgment  and  sentence  of  death,  rendered 
against  him  in  the  district  court  in  and  for  the  third  judicial  district, 
sitting  in  and  for  Carbon  county,  on  the  twenty-third  of  October,  1883, 
in  order  to  bring  the  case,  as  shown  by  the  record,  into  this  court  for  re- 
view. There  is  filed  with  said  petition,  and  made  a  part  of  it,  a  tran- 
script of  the  record.  From  an  examination  of  said  transcript  it  appears 
•  that  a  motion  for  a  new  trial  was  made  in  the  court  below  on  the 
eighteenth  of  October,  1883,  which  was  argued  and  denied,  and  to  the 
court's  order  of  denial  an  exception  was  taken,  and  there  the  matter 
ended.  There  was  no  bill  of  exceptions  taken,  and  no  time  was  asked 
for  in  order  that  a  bill  of  exceptions  might  be  prepared  and  presented. 
The  district  court  for  the  county  of  Carbon  has  adjourned  for  the  term, 
and  it  is  now  too  late  to  bring  the  evidence  and  any  record  into  this 
court  for  review,  save  such  as  is  presented  in  the  transcript  before  us. 

The  only  question  which  the  record  presents  is  the  action  of  the  court 
below  in  sustaining  a  demurrer  to  a  plea  in  abatement  to  the  indictment. 
The  ground  on  which  it  was  sought  to  avoid  the  indictment  by  plea  in 
abatement  was,  as  shown  by  the  record,  this:  The  certificate  of  the 
county  clerk,  sheriff,  and  justices  of  the  peace,  as  returned  to  the  clerk 
f»  of  the  district  court,  certified  certain  named  persons  **  drawn  to  serve  as 

grand  and  petit  jurors  at  the  September  term  of  the  third  judicial  district 
of  the  territory  of  Wyoming,  to  be  held  in  Sweetwater  county,  Septem- 
ber 17,  1883,"  the  word  "  court"  being  omitted  from  the  certiJfic&te. 

It  is  not  pretended  that  the  jurors,  grand  and  petit,  were  not  d  rawn  as 
required  by  law,  but  for  this  defect,  t.  e,,  the  omission  of  time  word 
"court"  after  the  word  "district"  in  the  certificate,  it  is  clainwed  that 
the  indictment  should  have  been  abated.  The  certificate  shows  tbae  draw- 
ing was  had  in  the  clerk's  ofiSce  of  the  county  clerk  of  Sweetwatex'  by  the 
county  clerk,  sheriff,  and  two  justices  of  the  peace. 

We  judicially  know  that  the  first  day  of  the  term  of  court  iFor  that 
county  was  on  the  seventeenth  of  September,  1883,  and  that  un  der  the 
laws  of  this  territory  there  was  no  other  court  in  that  county  at  tLiat.time 
for  which  jurors,  grand  and  petit,  or  grand  or  petit,  could  hawe  been 
drawn,  except  the  district  court  for  Sweetwater  county,  in  the  third  judi- 
cial district,  which  court,  by  the  laws  of  this  territory,  had  jurisdiction  of 
offenses  such  as  the  one  charged  in  the  indictment  against  this  convict. 


'I 
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^JjQ'^?^^  properly  disposed  of  a  demurrer  to  tbis  plea  in  abatement 

j3,^Q J^^^^^^M^nt  by  sustaining  it,  even  if  it  be  conceded  tbat  tbis  was 

^^^<»6o  '  ^ajr  to  reach  and  to  take  advantage  of  such  an  objection. 

"^*ii6iai  ^  ^^^'  ^^^*  ^^*  ^^^  ^^^  ^^  *^®  compiled  laws  point  out  how 

.  — i  f^Ha^-f^^  ^^  '^^^  ^^  error  may  be  brought  into  tbis  court  for  review, 

il^^^^a  th      ^^«t  writs  of  error  may  be  allowed  by  this  court,  or  any  two 

^-^^Oi-^o  y^     ^feof,  in  cases  punished  capitally,  for  good  cause  shown.    Here 

^5    It    ^    ^^  only  DO  good  cause  shown,  but  absolutely  no  cause. 

^^attes  t2j  i^^^^^  ^y  section  1869  of  the  revised  statutes  of  the  United 

^^oxj  Q^  ^^  writs    pf  error  shall  in  all  cases  be  allowed  from  the  final  de- 

^^*       The      ^strict  courts,  under  such  regulations  as  may  be  prescribed  by 

V^i<zto  f^y    T^S^^i^tione  to  be  prescribed  by  law,  we  take  it,  mean  the  rules 

^'^^ixial  ah  11^  ^^  ^  right  is  to  be  exercised.     It  does  not  mean  that  every 

*  ^Jistrict  c      ^a  vo  tiie  right  to  suspend  and  supersede  the  judgment  of 

5^>'rectlv  rfl^!r*'  ^^^    sucb  judgments  import  verity,  and  that  they  were 

^^*  where  ^^^^^'   ^ntil  the  contrary  be  affirmatively  shown.     It  means 

®?*^pt  of  thG  ^^^'^^^^^l  feels  aggrieved,  he  may  file,  as  in  tbis  case,  a  tran- 

?^^i  i^spe^t'^^^^  •  together  with  his  petition,  which  the  court  or  judges 

^   *^®  I'e^rf^^^  -^^    tliere  shall  seem,  upon  such  inspection,  to  be  error 

J^d&es,  will  aii^*^     ^^^    should  be  reviewed,  then  the  supreme  court,  or 

*^*ice,  order  aJ^^^^   tlx^  -writ  of  error,  suspend  the  execution  of  the  sen- 

^'^^  of  error  18^*^**^^^^^'  *°^  ^^^7  consider  the  case.    In  civil  cases,  the 


™f  lit  in  a  civil  e  ^^^"^  t^  of  right,  because  no  party  can  supersede  a  judg- 
^*^^g.  with  (ror^T^  '•^xxtil  he,  she,  or  they  shall  have  executed  an  undep- 
^^^^estothe©  -i.^*^^  sufficient  security,  to  pay  all  costs,  interest,  and 
^^  ^ood  cause  fo^^^""^^  ^^  ^^®  ^^^  cent.,  if  it  shall  turn  out  that  there  was 
JJ^^iied  in  the  anr*^  j^^^^*^^  ^^^  ^^^^  ^^^  ^^  ^^^^^  ^^^  having  the  case  deter- 
«at  the  writ  of  J^^^^  ^^^^»  ^^  i^  i*  ^^^^^  appear  to  an  appellate  court 
*^*^f®>  i^<3gments  ^"^"*^^-*^"^  ^aa  prosecuted  for  delay  only.  If,  in  criminal 
*^<i  suspended  at  ^?  ^^  eentences  of  the  district  courts  could  be  superseded 
^^»el,  it  is  not  li  "whim  of  criminals,  or  merely  at  the  suggestion  of 

®^"y  be  set  at  n^*^  *"*^    to  see  that  the  criminal  code  of  the  territory  might 


hi  ^^,  legislation  ^'^-•^'^  intention  of  congress  or  the  territorial  legislature, 
^efltttation  in  proiiczi!\^  ^^"^  harmony  with  the  law  of  congress.  We  have  no 
^fc^ri^l  ^^oria  c:»-y*  ^^^csing  such  an  act  as  that  of  this  territory  regulating 
paiea  by  congress  ^^^=*^inal  cases  to  be  in  the  line  of  legislation  contem- 
that  th  ^^^^'  I'-tfc^*^  **^®  regulation  prescribed  by  law  governing  such 
but  n  '^^  ^®  ^0  erx-<^*^  pourt,  acting  under  it,  are  unanimously  of  opinion 
Writ^f"^^  shovrx^    ^^^    ^^^  tbis  record,  and  not  only  no  good  cause  diown,. 

All  -w.    ^^^^  ^Tx^^^^y^^^  a  writ  of  error  should  be  granted. 
-*Ji  concur       ^^^-^^i-*-»r^        1    j^  •  J 
^'  ^ -* -OCX  ously  denied. 
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SUPREME  COURT  OF  CALIFORNIA, 

No.  8,523. 
Anthony,  Adm'x,  etc.,  v.  Chapman  et  al. 

In  Bank.     FUed  February  18 y  1884, 

A  Recital  in  a  Deed  that  the  Consideration  therefor  was  Paid  by  the 
grantee  Ib  presumptively  true.  Such  presumption  may  be  overcome  by  parol  evidence, 
but  to  have  that  result,  the  evidence  must  be  full,  clear,  and  satisfactory.  The  evi- 
dence in  this  case  in  support  of  a  finding  that  the  consideration  for  the  conveyance  of 
the  property  in  question  was  not  mado  by  the  grantee  named  in  the  deed,  reviewed,  and 
held  not  to  comply  with  these  requirements. 

An  Executor  Who  States  in  his  petition  for  letters  testamentary,  and  in  the  in- 
ventory of  the  estate,  that  certain  property  belonged  to  the  testator,  is  not  estopped 
from  afterwards  claiming  such  property  as  his  own. 

An  Authenticated  Copy  of  the  Krcord  of  a  Deed  is  Prima  Facie  Evidence 
of  the  genuineness,  due  execution,  and  delivery  of  the  original  deed. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the  plaint- 
iff a  new  trial.  This  was  an  action  of  ejectment  brought  by  the  admin- 
istratrix of  the  estate  of  Mary  A.  Smith.  The  plaintiff  claimed  title  by 
virtue  of  a  conveyance  from  one  Bird.  The  defendants  claimed  that  such 
conveyance  was  made  to  Mary  A.  Smith,  in  trust  for  J.  P.  Smith,  who 
paid  the  consideration  therefor,  and  under  whom  they  derived  title.  The 
further  facts  appear  in  the  opinion. 

Moore,  Laine  S  Johnston,  for  the  appellants. 

Burt  &  Pfister,  for  the  respondent. 

Shabpstein,  J.  The  most  important  question  presented  by  the  record 
is,  whether  the  finding  that  the  consideration  for  the  conveyance  from 
Bird  to  Mary  A.  Smith  was  furnished  by  J.  P.  Smith  is  justified  by  the 
evidence.  The  deed  recites  that  the  consideration  was  paid  by  Mary  A. 
Smith,  the  grantee  therein,  and  while  the  express  declarations  of  the 
deed,  in  that  respect,  may  be  controlled  by  parol  proof  alone,  it  is  well 
settled  that  such  evidence  must  be  full,  clear,  and  satisfactory.  Nothing 
appearing  to  the  contrary,  the  presumption  is  that  the  consideration  was 
paid  by  the  grantee  in  the  deed;  and  while  this  presumption  may  be  over- 
come by  parol  evidence,  to  produce  that  result  such  evidence  must  be  of 
the  character  above  stated. 

In  this  case  there  is  no  direct  evidence  that  the  purchase  price  of  the 
demanded  premises  was  paid  by  J.  P.  Smith,  or  that  the  money  paid 
therefor  had  ever  belonged  to  him.  There  is  evidence  tending  to  prove 
that  he  was  at  one  time  possessed  of  means  sufficient  to  pay  said  pur- 
chase price,  and  that  Mary  A.  Smith  was  not.  But  there  is  no  clear  or 
positive  evidence  of  this.  Aside  from  evidence  of  her  circumstances  be- 
fore she  came  to  this  coast,  there  is  nothing  beyond  what  some  of  the 
witnesses  testify  to  her  having  said  to  them,  in  loose  conversations,  more 
or  less  remote  from  the  date  of  said  purchase,  to  indicate  that  she  was 
not  able  to  pay  for  it  with  her  own  money.  In  Willis  v.  Willis,  2  Atk. 
71,  it  is  said:  ''  There  is  another  way  of  taking  a  case,  out  of  the  statute, 
and  that  is  by  admitting  evidence,  within  the  rules  laid  down  by  this 
court,  to  show  the  trust,  from  the  mean  circumstances  in  the  pretended 
owner  of  the  real  estate  or  inheritance  which  make  it  impossible  for  him 
to  be  the  purchaser."    But  there  is  nothing  in  the  evidence  introduced 


Sup.  Ct.  Cal]       Anthony  v.  Chapman.  69 

by  the  defendant  which  makes  it  appear  impossible  or  even  incredible 
that  Mary  A.  Smith  was  the  pui'chaser  of  the  premises  conveyed  to  her. 
It  does  not  appear  that  any  of  the  witnesses  professed  to  be  familiar 
with  her  circumstances,  or  to  have  stood  in  any  such  relation  to  her  as 
would  naturally  make  them  conversant  with  her  affairs. 

One  witness  testified  to  conversations  with  Mary  A.  Smith,  in  which 
she  said  "Smith  had  lost  considerable  money  by  not  taking  her  advice. 
Ho  then  told  her  that  in  the  future  she  might  manage  his  business,  as  she 
bad  a  better  head  than  he  had.  *  *  *  She  said  it  was  easier  trans- 
acting business  to  have  it  done  in  her  name.  It  was  Mr.  Smith's  money 
ibat  was  used  all  the  time.  She  said  she  never  did  anything,  however, 
without  consulting  Mr.  Smith.  She  never  claimed  to  have  the  exclusive 
ownership  of  the  property."  It  does  not  appear  at  what  time  this  con- 
versation was  had,  or  that  the  property  in  controversy,  or  the  purchase 
of  it  was  even  alluded  to  in  it.  Another  witness  testified  that  Mary  A. 
Smith  told  him  "  she  had  everything  in  her  own  name,  because,  as  a 
general  thing,  the  women  were  smarter  than  the  men."  And  further,  that 
she  never  conveyed  the  idea  to  him  that  it  was  her  husband's  money  ex- 
clusively that  bought  the  property;  and  he  (witness)  ''  supposed  it  be- 
longed to  both  of  them."  It  does  not  appear  what  property  the  witness 
alluded  to.  But  he  said:  ''After  the  purchase  of  the  Bird  tract,  we 
didn't  have  much  talk." 

After  stating  that  in  all  cases  of  this  character  the  facts  "  must  be 
proved  with  great  clearness  and  certainty,"  Mr.  Perry,  in  his  work  on 
trusts,  says:  "  For  this  purpose,  all  competent  evidence  is  admissible,  as 
the  admissions  of  the  nominal  purchaser *and  grantee  in  the  deed  *  * 
and  even  circumstantial  evidence,  as  that  the  means  of  the  nominal  pur- 
chaser were  so  limited  that  it  was  impossible  for  him  to  pay  the  purchase 
money.  But  loose  and  equivocal  facts  ought  not  to  control  the  evidence 
of  deeds:"  Sec.  137.  We  are  unable  to  find  in  this  record  any  evi- 
dence of  admissions,  made  by  Mary  A.  Smith,  that  J.  P.  Smith  furnished 
the  money  which  was  paid  for  the  purchase  of  the  demanded  premises. 
Nor  is  it  made  clear  by  the  evidence  that  her  means  were  so  limited  that 
it  was  impossible  for  her  to  pay  the  purchase  money.  The  facts  relied 
on  to  establish  her  inability,  as  we  view  them,  are  "  loose  and  equivocal," 
clearly  insufiicient  to  overcome  the  evidence  of  the  deed. 

This  conclusion  is  based  wholly  on  the  evidence  relied  upon  to  estab- 
lish a  resulting  trust.  If  there  was  a  conflict  of  evidence  as  to  who 
actually  paid  the  purchase  money  of  the  property,  we  could  not  disturb 
the  finding  on  that  question.  But  there  is  not.  There  is  no  direct  evi- 
dence that  Mary  A.  Smith  did  not  pay  it,  or  that  her  circumstances  were 
such  that  she  could  not;  or  that  she  ever  admitted  that  J.  P.  Smith 
paid  it. 

The  alleged  trustee  and  beneficiary  are  dead.  Both  died  before  the 
commencement  of  this  action.  And  the  evidence  in  support  of  the 
alleged  trust  consists  mainly  of  yerbal  statements  and  admissions  made 
by  Uie  alleged  trustee:  In  Kennedy  v.  Kennedy,  57  Mo.  71,  the  court 
said:  ''That  evidence  of  verbal  statements  and  admissions  alleged  to 
have  been  made  by  a  deceased  person  in  regard  to  the  ownership  of  the 
money  which  forms  the  basis  of  such  trust  is,  unless  supported  by  strong 
corroborative  evidence,  as,  for  instance,  that  the  claimant's  money  was 
placed  in  the  hands  of  the  deceased  for  investment,  wholly  insufficient." 
Otherwise  but  little  reliance  could  be  placed  in  deeds. 

The  appellant  contends  that  by  representing  in  his  petition  for  letters 
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testamentary  of  the  will  of  Mary  A.  Smith,  that  said  property  belonged 
to  her  estate;  and  filing  an  inventory  of  her  estate,  which  included  said 
property,  J.  P.  Smith  was  estopped  from  afterwards  claiming  that  it  was 
his  own.  In  Carter  v.  McManus,  15  La.  Ann.  676,  the  court  says:  **  That 
admissions  made  by  an  executor  or  administrator  in  the  course  of  judi- 
cial proceedings  are  made  for  the  benefit  of  the  estate  represented  by 
him,  and  do  not  conclude  his  individual  right  by  way  of  estoppel."  An- 
other case,  very  much  in  point,  is  Werkheiser  v.  Werkheiser,  3  Rawle, 
326.  The  facts  in  this  case  fall  short  of  what  is  required  to  constitute  an 
estoppel. 

The  objection  to  the  introduction  of  a  duly  certified  copy  of  the  record 
of  a  deed  from  Thomas  Edmonds,  jun.,  to  Bobert  J.  Bell, ''  on  the  ground 
that  it  was  irrelevant  and  immaterial,  and  that  there  was  no  proof  as  to 
the  genuineness,  due  execution,  or  delivery  of  the  original  deed,"  was 
properly  overruled.  The  authenticated  copy  of  the  record  was  prima 
facie  evidence  of  the  genuineness,  due  execution,  and  delivery  of  the 
original  deed. 

Judgment  and  order  reversed. 

MoBBisoN,  C.  J.,  and  MgEinstbt,  Boss,  Mtbick,  and  Thobntom,  JJ., 
concurred. 


No.  10,898. 
People  v,  Wheeleb 

*  Department  Two,     Filed  February  19,  1834, 

!>' FORMATION — FiLiNO  OF. — A  district  attorney  is  authorized  to  proceed  against  a 
defendant  by  an  information  charging  him  with  the  crime  of  an  assault  with  a  deadly 
weapon,  after  an  examination  and  commitment  bv  a  magistrate. 

Summoning  a  Jury. — An  order  of  the  court  directing  the  clerk  **to  draw  the  names 
of  thirty-five  good  and  lawful  men,"  to  be  summoned  from  the  body  of  the  county,  is  a 
substantial  compliance  with  sections  214  and  215  of  the  code  of  civil  procedure. 

MiscoNDUcrr  of  District  Attorney  during  Argument. — It  is  not  misconduct  suffi- 
cient to  warrant  a  reversal  for  the  district  attorney  to  address  the  defendant  personally 
during  his  argument,  advance  towards  and  point  his  finger  at  him,  saying,  "  You  sought 
this  trouble  with  him  [referring  to  the  prosecuting  witness],  and  made  a  cowardly  attack 
upon  him." 

Immaterial  Error. — A  judgment  of  conviction  wiU  not  be  reversed  for  an  immaterial 
error. 

Instructions  concerning  Insanity,  if  Erroneous,  wiU  not  authorize  a  reversal 
when  there  was  no  evidence  that  the  defendant  was  insane. 

When  a  Defendant  is  a  Witness  in  his  Own  Behalf,  the  court  may  instruct  the 
jury  that  in  weighing  his  evidence  they  must  consider  the  circumstances  under  which  he 
testified,  and  his  interest  in  the  result. 

Appeal  from  a  judgment  of  the  superior  court  for  Modoc  county,  con- 
victing  the  defendant  for  an  assault  with  a  deadly  weapon.  During  his 
argument  the  district  attorney  addressed  the  defendant  personally,  ad- 
vanced towards  and  pointed  his  finger  at  him,  saying,  *'  You  sought  this 
trouble  with  him  [referring  to  the  prosecuting  witness],  and  made  a 
cowardly  attack  upon  him."  This  was  excepted  to  and  assigned  as  error. 
The  further  facts  appear  in  the  opinion. 

J.  J.  May  and  K  F.  Spencer,  for  the  appellant. 

Attorney  general,  for  the  respondent. 

Morrison,  G.  J.  Defendant  was  tried  on  an  information  for  the  crime 
of  an  assault  with  a  deadly  weapon  with  intent  to  commit  murder.    Yer- 
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diet  of  guilty,  as  charged;  motion  for  a  new  trial  and  denial  thereof;  ap- 
peal from  judgment  and  order  denying  new  trial.  Numerous  errors  are 
assigned  on  this  appeal,  which  will  be  briefly  examined  by  the  court. 

1.  The  first  point  is  iliat  there  was  error  in  the  refusal  to  set  aside  the 
information.  In  our  opinion  the  information  was  good  and  was  filed  in 
a  proper  case.  There  had  been  an  examination  and  commitment  of  the 
defendant  by  a  magistrate,  and  that  was  sufiicent  to  authorize  the  dis- 
trict attorney  to  proceed  against  him  by  information:  Const.,  art.  1, 
sec.  8. 

2.  The  second  assignment  is  that  there  was  error  in  summoning  a  jury. 
We  do  not  think  the  objection  well  taken.  The  court  made  an  order  di- 
recting the  clerk  "to  draw  the  names  of  thirty-five  good  and  lawful 
men,"  to  be  sunmioned,  etc.  This  was  a  substantial  compliance  with 
the  law,  and  the  jury  was  properly  formed:  C.  C.  P.,  sees.  214,  215. 

3.  In  the  third  place  it  is  claimed  that  there  was  misconduct  on  the 
part  of  the  district  attorney.  The  record  fails  to  show  any  such  miscon- 
duct as  would  justify  this  court  in  disturbing  the  judgment. 

4.  The  fourth  objection,  conceding  that  the  same  is  well  taken,  is  too 
slight  and  unimpoiiAnt  to  call  for  a  reversal  of  the  judgment. 

5.  The  fifth  point  presents  an  objection  to  the  charge  of  the  court  on 
tiie  subject  of  insanity.  In  reference  to  this  objection  it  is  sufficient  to 
Bay  that  there  was  no  evidence  that  the  defendant  was  insane. 

6.  The  last  assignment  of  error  challenges  another  part  of  the  charge. 
The  defendant  was  a  witness  on  his  own  behalf,  and  the  court  told  the 
yvry  that  in  weighing  his  evidence  they  must  consider  the  circumstances 
under  which  he  testified,  being  the  defendant  in  the  case,  and  having 
such  important  interests  dependent  upon  the  result  of  the  case.  There 
was  no  error  in  this  part  of  the  charge,  and  it  was  very  properly  given: 
People  V.  Morrow,  60  Cal.  146. 

Judgment  and  orders  affirmed. 

Mybick,  Shabpstein«  and  Thobkton,  JJ.,  concurred. 


No.  10,892. 

People  r.  Hollis. 

DepartmaU  One.     r%Ud  February  20,  I884, 

>!'>  Afpeal  Lies  vrom  an  Order  in  a  Criminal  Action  Dismlssinq  the  Same  for 
irvit  of  proeecution.  Such  attempted  appeal  may  be  either  dismissed  or  stricken  from 
the  calendar. 

Appeal  from  an  order  of  the  superior  court  for  the  city  and  county  of 
San  Francisco.  The  defendant  was  charged  by  information  with  having 
published  a  libel  against  one  William  Hale.  '  The  further  facts  appear  in 
the  opinion. 

AUomey  general,  for  the  appellant. 

George  W,  Tyler,  for  the  respondent. 

The  CouBT.  The  appeal  is  by  the  people  from  an  order  dismissing 
the  action  for  want  of  prosecution.  Such  an  order  is  not  appealable: 
Pen.  Code,  sec.  1238.  When  an  attempt  is  made  to  appeal  from  an  order 
which  is  not  appealable,  this  court  has  sometimes  stricken  the  cause  from 
the  calendar,  because  not  brought  here  by  the  attempted  appeal,  and 
sometimes  dismissed  the  formal  appeal. 

Appeal  dismissed. 


72  West  CJoast  Reporter.  [Sup.  Ct  Cal 

No.  9,116. 
Bough  v.  Booth. 

Department  Two.    Filed  February  2S,  1884- 

Transfer  of  Cause  to  Federal  Ck)URT. — An  order  of  the  lower  court  refusing  a 
motion  to  transfer  the  cause  to  the  federal  court  can  not  be  reviewed  on  an  appeal  from 
the  judgment  alone. 

The  Bond  Required  on  Such  Transfer  must  be  Signed  by  the  principal. 

Appeajl  from  a  jadgment  of  the  superior  court  for  Siskiyou  county. 
The  opinion  states  the  facts. 

W.  H,  H.  Hart^  for  the  appellant. 

Chilis  and  Edgerion,  for  the  respondent. 

The  Court.  The  appeal  in  this  case  was  taken  from  the  judgment 
alone.  On  the  appeal,  the  plaintiff  seeks  to  review  an  order  of  the  court 
below  denying  his  motion  that  the  cause  be  transferred  to  the  federal 
court.  Under  section  670,  code  of  civil  procedure,  the  petition  and  bond 
for  transfer  and  the  order  thereon  do  not  constitute  a  part  of  the  judg- 
ment roll;  and  there  being  no  bill  of  exceptions,  and  no  exception,  we 
have  nothing  before  us  for  consideration  but  the  roll  itself.  Even  if  the 
proceedings  for  removal  were  before  us  for  decision,  we  should  consider 
the  bond  insufficient,  it  not  being  signed  by  the  principal.  This  was 
one  of  the  reasons  stated  by  the  court  for  denying  the  motion;  and  we 
think  the  ruling  correct. 

No  error  appearing,  the  judgment  is  affirmed. 

Mtriok,  Thobnton,  and  Shabpstein,  JJ.,  concurred. 


No.  9.117. 
Bough  v,  Simmons. 

DepartmerU  Two.     Filed  February  23y  1884. 
Judgment  Affirmed  on  the  Authority  of  Rough  v.  Booth,  No.  9,116,  supra. 

Appeal  from  a  judgment  of  the  superior  court  for  Siskiyou  county. 
The  facts  presented  were  the  same  as  those  in  Bough  v.  Booth,  No. 
9,116,  supra, 

W,  E.  H,  Hart,  for  the  appellant. 

Gillia  and  Edgerton,  for  the  respondent. 

The  Court.  On  the  authority  of  Bough  v.  Booth,  No.  9,116,  supra, 
opinion  this  day  filed,  the  judgment  is  affirmed. 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

Whenevek  a  prior  appropriation  has  been  made  for  a  certain  kind 
of  purpose  or  use,  at  a  certain  place,  the  appropriator  may,  as  against 
other  parties  whose  rights  have  accrued  subsequently  to  his  own, 
change  the  place  of  his  use  for  the  same  purpose,  if  the  amount  of 
water  taken  by  him  is  not  thereby  increased  beyond  that  of  his  original 
appropriation;  and  it  seems  that  he  may,  as  against  such  parties, 
change  the  nature  of  the  purpose  or  use  to  which  the  water  was  ap- 
plied, provided  the  amount  of  water  thereby  taken  is  not  increased, 
or  the  interference  with  or  burden  upon  the  subsequent  claimants  or 
appropriators  is  not  augmented.  But  such  a  change  of  place  or  of 
pmpose  is  not  permitted,  as  against  parties  who  have  acquired  subse- 
quent rights,  when  it  would  enlarge  the  amount  of  water  used  beyond 
that  of  the  original  appropriation,  or  otherwise  increase  the  burden 
imposed  upon  them  by  such  appropriation.  These  conclusions  seem 
to  be  established  by  the  decisions.  In  Woolman  v.  Gawiger,*  it  was 
held  that  a  prior  appropriator  for  mining  purposes,  at  a  certain  place, 
may  extend  his  ditch,  and  use  his  water,  to  the  extent  of  his  original 
appropriation,  at  any  other  place,  for  the  same  or  for  other  purposes. 
Such  an  appropriator,  who  has  duly  constructed  his  dam  and  ditch, 
need  not  give  an.  actual  notice  to  subsequent  appropriators  of  his  in- 
tention to  extend  his  ditch,  and  reclaim  his  waste  water,  and  use  the 
water  at  another  place.  In  Maris  v.  Bicknell,'  the  rule  was  stated 
that  a  mere  change  of  the  use  from  one  mining  place  to  another, 
where  the  appropriation  was  for  'mining  purposes,  does  not  forfeit 
nor  abandon  nor  affect  the  prior  right  of  the  appropriator.  In  Mc- 
Donald V.  Bear  River  etc  Co.,'  after  declaring  that  the  appropriation  of 
water  for  mill  purposes  stands  on  the  same  footing  as  an  appropria- 
tion for  mining,  the  court  said  that  when  a  party  has  erected  a  saw- 

1 1  Moot.  535.  >7  Cal.  261.  *  13  Id.  220. 
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mill  and  appropriated  the  water  of  a  public  stream  for  it,  he  may  use 
the  water  for  a  grist-mill  which  he  subsequently  erects.  In  Kidd  v. 
Laird,*  the  doctrine  on  this  subject  was  announced  in  the  following 
broad  and  general  manner :  "A  person  entitled  to  divert  a  given  quan- 
tity of  the  water  of  a  stream  may  take  the  water  at  any  point  of  the 
stream,  and  may  change  the  point  of  diversion  at  pleasure,  if  the 
rights  of  others  are  not  injured  by  such  change.  This  right  of 
change  does  not  depend  upon  the  mode  of  acquiring  the  right  to  use 
the  water,  whether  by  express  grant  or  by  prescription,  or  whether 
by  parol  license  or  presumed  consent  of  the  proprietor.  The  differ- 
ence as  to  the  origin  of  the  right  affects  the  mode  of  determining  its 
existence  and  its  extent  [i.  e.,  the  amount  of  water  appropriated], 
and  not  the  Tnann^r  of  its  exercise  and  enjoyment.  The  proper  lim- 
itation upon  this  doctrine  was  stated  in  the  subsequent  case  of  Butte 
T.  &  M.  Co.  V.  Morgan,*  which  held  that  a  party  appropriating  and 
diverting  water  at  a  certain  point  can  not  afterwards  change  the 
place  of  diversion  so  as  to  prejudice  another  person  whose  rights  have 
subsequently  accrued.  And  it  was  further  said  that  the  case  of  Kidd 
V.  Laird  does  not  hold  anything  conflicting  with  this  conclusion,  and 
the  decision  in  that  case,  as  there  explained  and  limited,  was 
reaflSimed.  In  Davis  v.  Gale,*  the  court  again  laid  down  the  general 
rule  in  the  most  unequivocal  manner :  "A  person  who  has  appropri- 
ated the  water  of  a  stream,  and  caused  it  to  flow  to  a  particular  place 
by  a  ditch,  for  a  special  use,  may  afterwards  change  the  use  and  the 
place  at  which  he  used  it,  without  losing  his  priority  as  against  one 
who  dug  a  ditch  from  the  same  stream  before  the  change  was  made. 
Such  a  person  appropriating  water  for  the  working  of  a  particular 
mine  may,  after  he  has  worked  out  and  abandoned  said  mine,  extend 
the  ditch,  and  use  the  water  at  other  points,  without  losing  his  prior- 
ity as  against  a  person  who  acquired  rights  in  the  stream  subsequently 
to  his  approptiation.  Appropriation  and  use  of  water  for  beneficial 
purposes  are  the  tests  of  right  in  such  cases,  and  not  the  place  and 
character  of  the  particular  use!'  In  Nevada  W.  Co.  v.  Powell,^  the 
negative  side  of  the  rule  was  again  applied,  and  the  court  said :  "  If 
a  person  has  appropriated  a  portion  of  the  water  of  a  stream,  and 
has  made  a  dam  and  ditch  amply  suj£cient  to  render  his  appropriation 
available,  and  has  thereby  acquired  to  use  said  portion  only  of  such 

*  15  Cal.  161.  show  an  increase  in  the  qnantity  of  water 

^  19  Id.  609.  used— in  the  extent  of  the  appropriation, 

^32  Id.  26.  rather  than  a  change  in  the  place  or  in  the 

^  34  Id.    109.    The  facts  of  this  case,  kind  of  the  use. 
however,  to  which  the  decision  applies, 
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water,  and  in  said  manner  only,  this  will  not  prevent  other  persons 
from  acquiring  a  right  to  the  surplus  water  of  the  stream,  or  to  its 
bed  or  banks,  or  to  the  adjacent  land,  to  any  extent  which  will  not 
interfere  with  the  right  previously  acquired.  When  rights  of  subse- 
quent appropriators  once  attach,  the  prior  appropriator  can  not  en- 
croach on  them  by  extending  his  use  beyond  the  first  appropriation. 
In  such  a  case  the  first  appropriator  can  not  extend  his  claims  or 
change  the  manner  of  his  appropriation,  to  the  injury  of  the  second 
appropriator,  any  more  than  the  second  can  do  so  to  the  injury  of  the 
first ;  each  is,  in  respect  to  his  own  appropriation,  prior  in  time  and 
exclusive  in  right."  On  this  ground,  it  was  held  that  the  prior  appro- 
priator was  not  authorized,  by  raising  the  height  of  his  dam,  to  cut 
off  or  diminish  the  flow  of  the  surplus  water  which  had  been  thus 
appropriated  by  the  defendants. 

Such  being  the  rights  of  the  appropriator,  any  interference  with 
the  water  of  the  stream  itself,  either  above  or  below  the  point  of  his 
diversion,  which  hinders  the  full  enjoyment  of  those  rights,  and  any 
mterference  with  the  water  while  in  the  ditch,  dam,  or  reservoir,  or 
with  these  structures  themselves,  are  injuries,  for  which  suitable 
remedies  may  be  obtained. 

A  ditch  may  be  injured,  or  even  destroyed,  by  mining  under  it, 
thereby  causing  the  surface  of  the  soil  over  which  the  ditch  runs  to 
crack  and  settle.  In  such  a  case  the  mine  owners  are  liable  to  the 
proprietor  of  the  ditch  when  the  injury  has  been  caused  by  their  neg- 
ligent or  unskillful  manner  of  conducting  their  mining  operations; 
bat  whether  they  are  liable  for  such  an  injury  in  the  absence  of  all 
necrligencd  and  unskillfulness  is  more  than  doubtful."  In  this  case, 
which  was  brought  to  restrain  the  mining  operations  under  such  cir- 
caodstances,  the  court  say  that  the  plaintifi*  has  a  right  to  a  ditch  on 
the  surface  of  the  soil,  and  the  defendants  have  a  right  to  mine  under 
the  surface.  These  rights  are  not  necessarily  incompatible  or  con- 
flicting. To  the  two  parties  so  situated  the  maxim.  Qui  prior  est 
tempore  potior  est  in  jure,  does  not  apply,  but  rather  the  maxim.  Sic 
utere  tuo  ut  alienv/m,  ru/a  Icedas.  How  far  a  court  of  equity  will 
relieve  against  such  an  injury  when  no  negligence  or  lack  of  skill  is 
charged,  the  court  expressly  refrain  from  deciding,  and  suggest  the 
following  query:  "  Whether  ditch  property  in  the  mining  regions, 
although  conceded  to  be  real  estate,  is  to  be  regarded  by  courts  of 
equity  with  the  same  measure  of  favor  as  that  which  is  extended  to 
l^d  held  by  owners  for  its  own  sake,  and  not  put  to  use  for  an 
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ulterior  object,  is  doubted,  but  not  decided."  It  is  abundantly  settled 
that  parties  engaged  in  mining  operations  will  be  restrained  from 
interfering  with,  or  destroying,  or  washing  away  the  ditch  belonging 
to  another  person.  The  rights  of  a  prior  ditch  owner  as  against 
persons  engaged  in  mining  were  fully  established  by  the  case  of 
Gregory  v.  Nelson,*  in  which  the  following  points  were  decided:  If 
the  complaint  avers  ownership  by  the  plaintiff  of  a  certain  ditch,  and 
that  the  ground  over  which  it  runs  was  vacant  and  unoccupied  when 
it  was  dug,  and  the  plaintiff  has  used  it  for  years  for  mining  purposes, 
and  the  answer  does  not  deny  these  allegations,  nor  set  up  any  prior 
right  of  defendants  to  said  ground,  nor  any  claim  or  right  of  defend- 
ants to  destroy  the  ditch,  the  court  should  enjoin  the  defendants  from 
destroying  or  interfering  with  the  ditch  upon  the  pleadings,  regard- 
less of  the  testimony.  If  a  party  owns  a  ditch,  and  the  right  of  way 
for  the  same,  to  conduct  water  for  mining  purposes,  and  has  acquired 
such  right  by  prior  appropriation,  the  court,  in  an  action  brought  to 
restrain  the  defendants  from  washing  away  the  ground,  should  not 
allow  the  defendants  to  wash  away  the  ditch,  provided  they  build  a 
flume  or  other  aqueduct  in  place  of  the  ditch  of  sufficient  capacity  to 
carry  the  water  flowing  through  it.  A  court  of  equity  had  no  power 
to  make  such  a  decree  under  these  circumstances.  A  court  should 
not  license  a  trespass  to  ditch  property  in  the  mining  regions,  nor 
compel  the  owner  to  exchange  his  ditch  for  some  other  means  of  con- 
veying the  water  flowing  therein. 

Interference  with  the  water  to  which  the  appropriator  is  entitled, 
whether  flowing  in  the  stream  or  running  through  his  ditch,  may 
either  diminish  its  quantity  or  deteriorate  its  quality.  These  two 
kinds  of  inquiries  will  be  considered  separately. 

Of  course  the  mere  use  of  the  water  by  another  person,  when  its 
quantity  is  not  thereby  lessened  nor  its  quality  deteriorated,  is  no 
injury  to  a  prior  appropriator.  If,  therefore,  A.  owns  a  ditch  and  has 
the  right  to  divert  the  water  of  a  certain  stream  by  its  means,  and  B. 
subsequently  takes  water  from  the  same  stream  at  a  place  above  the 
head  of  A.'s  ditch,  and  uses  it  for  his  own  purposes,  but  returns  it 
back  undeteriorated  in  quality  into  the  stream  before  it  would  reach 
A.*s  ditch,  or  even  into  the  upper  part  of  the  ditch  itself  at  a  point 
before  A.  has  use  for  it,  no  injury  is  thereby  done  to  A.,  and  he  has 
no  cause  of  action  against  B.  therefor."  Whenever  the  rights  of  a 
prior  appropriator  exist,  they  are  equally  protected  from  interference 
and  consequent  injury  by  parties  subsequently  locating  on  the  stream 
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or  using  its  water  either  above  or  below  him."  The  diversion  of  the 
water  of  a  stream  is  a  private  nuisance  to  the  prior  appropriator  who 
is  injured  thereby,  and  he  can  maintain  an  action  for  such  nuisance. 
For  a  past  diversion  the  only  remedy  is  a  recovery  of  damages ;  but 
when  the  diversion  is  continuing,  equity  will  interfere  by  injunction." 
It  seems  the  injured  party  may  himself  abate  the  nuisance.  When  A. 
attempts  to  erect  a  dam  for  the  purpose  of  diverting  the  water  of  a 
ijtream  at  a  certain  place,  and  such  diversion  is  unlawful  as  against 
B.,  who  is  a  prior  appropriator  and  has  a  dam  at  a  lower  point  on  the 
stream,  it  is  held  that  B.  may  oust  A.  from  possession,  and  may  pre- 
vent the  construction  of  his  dam."  Where  a  party  has  located  on  a 
stream,  erected  a  mill,  and  appropriated  the  water  for  its  use,  in  an 
action  against  a  mere  trespasser  to  recover  damages  for  diverting  the 
water,  it  is  sufficient  that  the  complaint  alleges  the  plaintiff's  pos- 
stmon  of  the  land,  the  mill  site,  and  the  mill,  without  averring 
riparian  ovmsrafdp  or  a  prior  appropriation  of  the  water."  In  a  suit 
to  obtain  relief  against  an  injury  to  the  plaintiff's  rights  as  a  prior 
appropriator,  it  is  no  defense  whatever  that  the  defendant's  works  are 
the  more  valuable  or  his  interests  the  more  important.**  Where  an 
appropriation  has  been  made  at  a  particular  point,  a  person  subse- 
quently locating  or  constructing  works  on  the  same  stream  above 
must  not  impede  the  regular  flow  of  the  water,  if  the  prior  appro- 
priator would  be  injured  thereby.  A  mere  trivial  or  temporary 
inegularity  caused  in  the  flow  does  not  constitute  a  cause  of  action; 
but  a  sensible  injury  will  be  restrained  by  injunction,  as  well  as  com- 
pensated for  in  damages.**  Where  a  ditch  owner  uses  a  ravine  as  a 
part  of  his  ditch  to  conduct  the  water  of  a  stream  which  he  has 
appropriated,  the  natural  waters  of  such  ravine  belong  to  him  as  the 
first  appropriator  thereof,  and  an  action  will  lie  in  his  favor  for  an 
appropriation  or  diversion  of  such  waters  by  a  third  person." 

With  respect  to  deterioration  in  the  quality  of  the  water,  caused  by 
subsequent  locators  or  claimants  higher  up  the  stream,  there  was  at  an 

"Hmv.  King.  8  Id.  337. 

'^  Tnolamne  W.  Co.  v.  Chapman,  8  Id. 
502;  PSirke  v.  Kilham,  8  Id.  77.  In  Brown 
T.  Ashley,  16  Nev.  312,  the  court  held  that 
where  the  act  complained  of  is  committed 
noder  a  chiim  of  right,  which,  if  allowed 
to  continue  for  a  certain  length  of  time, 
V(Kild  ripen  into  an  adverse  right,  and  de- 
prive the  plaintiff  of  his  property,  he  is  not 
c&ly  entitled  to  an  action  for  the  vindica- 
tionof  his  right,  bat  also  for  itspreservation. 
In  actions,  therefore,  for  the  diversion  of 
^ter,  where  there  is  a  clearviolation  of  an 
established  right,  and  a  threatened  contin- 


uance of  such  violation,  it  is  not  necessary 
for  the  plaintiff  to  show  actual  damages,  or 
even  a  present  use  of  the  water,  in  order  to 
authorize  a  court  to  issue  an  injunction  re- 
strainins  the  actual  or  threatened  diver- 
sion, and  to  make  it  perpetual. 

"  Butte  T.  M.  Co.  v.  Morgan,  19  Cal.  009. 

"McDonald  v.  Bear  River  etc.  Co.,  13 
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early  day  some  doubt;  but  the  rule  is  now  settled  that  an  interfer- 
ence of  this  kind  producing  injury  will  be  treated  in  the  same  man- 
ner as  an  interference  with  the  quantity.  In  the  early  case  of  Bear 
'River  etc.  Co.  v.  New  York  M.  Co.,"  the  plaintiflF  was  the  prior  appro- 
priator  of  water  for  mining  purposes.  The  defendants  took  the  water 
at  a  point  higher  on  the  stream,  used  it  for  their  mining  purposes, 
and  then  sent  it  down  the  stream  undiminished  in  quantity  but  filled 
with  mud,  sand,  gravel,  and  other  mining  debris.  In  regard  to  this 
the  court,  after  stating  the  rule  concerning  diminution  in  quantity, 
said:  "As  to  deteriorations  in  quality  by  the  water  being  used  for 
mining  above  the  plaintiff,  this  is  damnum  absque  injuria.  Any 
other  rule  would  prohibit  any  use  of  the  whole  water  of  a  stream,  so 
as  to  preserve  a  small  quantity  of  it  first  appropriated."  The  conclu- 
sion reached  in  this  decision  was  antagonistic  to  the  claims  of  the 
prior  appropriator,  and  if  final,  would  plainly  render  his  rights  very 
precarious,  and  liable,  in  fact,  to  complete  destruction  by  such  a  pollu- 
tion of  the  water  as  would  make  it  wholly  unfit  for  his  purposes.  In 
the  subsequent  case  of  Hill  v.  Smith,**  this  former  decision  was  en- 
tirely abandoned,  and  a  rule  was  established  which  fully  protects  all 
the  rights  of  the  prior  appropriator.  The  court  held  that  if  parties 
engaged  in  mining  operations  above  the  head  of  a  ditch  belonging  to 
a  prior  appropriator,  on  the  same  stream,  injure  the  water  by  means  of 
mud,  sand,  sediment,  or  other  mining  debris,  they  are  liable  therefor 
to  the  ditch  owner,  and  their  liability  is  not  at  all  a  question  of  negli- 
gence or  unskillfulness;  if  the  ditch  owner  is  in  fact  injured,  the 
miners  are  liable,  even  though  such  injury  is  not  caused  by  their  negli- 
gent or  unskillful  methods  of  mining.  As  between  ditch  owners  and 
miners  using  the  same  stream,  the  law  does  not  tolerate  any  injurj*  by 
one  to  the  prior  rights  of  the  other.  In  regard  to  the  basis  of  these 
rights,  the  court  say  that  the  reasons  which  underlie  the  common-law 
rules  concerning  riparian  rights  have  not  lost  their  force  in  the  mineral 
regions  of  this  state.  The  rule  thus  settled  can  not  be  restricted  to 
the  pollution  of  water  by  mining  operations  alone;  it  must  extend  to 
all  modes  of  deteriorating  the  quality  of  water  by  which  injury  is  done 
to  a  prior  appropriator.  This  view  is  taken  of  it  by  the  supreme 
court  of  Utah,  which  holds  that  when  the  water  of  a  stream  had 
been  appropriated  and  diverted  by  a  ditch  for  purposes  of  irrigation 
and  for  domestic  uses,  the  pollution  of  the  stream  above  the  ditch  is  a 
private  nuisance.*  J,  K,  P. 

(to  be  CONTINrED.) 

"  8  Gal.  327.  "  27  Id.  476;  and  see  S.  C,  32  Id.  166. 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
The  GiAin?  Powder  Company  v.  Safety  Nitbo  Powdee  Company. 

F%led  February  18,  I884. 

I50PEEATTVIE  I*ATENT — Reissues. — A  patent  need  not  be  inoperative  in  its  entirety 
to  entitle  the  patentee  to  a  reissue.  If  it  be  inoperative  in  part,  so  far  as  not  to  secure 
all  that  the  inventor  is  entitled  to  claim,  and  what  he  is  entitled  to  claim  appears  in 
his  specifications,  it  is  inoperative  within  the  meaning  of  the  provisions  of  the  statute, 
and  entitles  the  patentee  to  a  reissue  in  such  form  as  to  cover  his  entire  invention. 

Fraud  in  Reissue  is  a  Question  for  the  Patent  Office. — Whether  a  patentee 
innocently  or  fraudulently  seeks  a  reissue  of  his  patent  is  a  question  of  fact  for  the 
officers  of  the  patent  office  alone  to  determine;  and  their  decision  is  conclusive  in  a  col- 
lateral attack  upon  the  patent. 

Reissues  in  Identical  Language  of  a  Prior  Patent  Valid. — The  owner  of 
patent  78,517,  surrendered  it  and  obtained  a  reissue  in  patent  No.  5,619.  The  latter 
was  surrendered  and  reissued  in  patent  No.  6,799,  for  the  purpose  of  correcting  a  clerical 
error.  Beissue  No.  6,799  was  held  by  the  circuit  court  of  the  ninth  circuit  to  bo  void, 
as  embracing  more  than  was  shown  or  claimed  in  the  original  patent.  Tlierc  were  con- 
fiicting  decisions  in  different  circuit  courts  upon  the  validity  of  the  last  reissue.  After 
it  had  been  adjudged  void,  the  owner  surrendered  patent  No.  5,799,  and  procured  an- 
other reissue  in  the  identical  language  of  original  patent  No.  78,317.  Held,  that  the 
last  reissue  is  not  void  under  the  circumstances,  in  consequence  of  its  being  in  the  iden- 
tical language  of  the  original  patent. 

Plea  should  Present  a  Single  Issue. — The  object  of  a  plea,  is,  to  present  and  try 
a  single  issue,  which  may  decide  the  suit,  without  putting  the  parties  to  the  expense  of 
trying  all  the  issues  in  the  case.  But  one  issue  can  be  presented  by  plea,  without  leave 
of  the  court,  and  in  a  suit  upon  a  patent  the  court  will  not  ordinarily  permit  a  party 
to  present  and  try  upon  pleas  all  the  issues  that  can  be  raised,  except  the  single  issue  as 
to  infringement. 

Del&y  in  Asking  Leave  to  File  Several  Pleas  will  not  be  encouraged. 

^Before  Sawyeb,  Circuit  Judge,  and  Sabin,  District  Judge. 

Motion  for  leave  to  file  an  amended  plea. 

Hall  McAllisier  and  George  Harding^  for  the  complainant. 

if.  A,  Wheaion,  for  the  respondent. 

By  the  Court,  Sawyeb,  Circuit  Judge  (delivering  an  oral  decision).  In 
the  case  of  the  Giant  Powder  Company  v.  The  Safety  Nitro  Powder 
Company,  a  motion  for  leave  to  file  an  amended  plea,  setting  up  several 
distinct  defenses,  has  been  argued  in  connection  with  the  argument  as  to 
tlie  sufiBciencj  of  the  plea  already  filed. 

The  Giant  Powder  Company  was  the  owner  of  original  patent,  No. 
78,317.  This  patent  was  surrendered  and  reissued  as  patent  No.  5,619. 
Afterward,  for  the  purpose  of  correcting  a  clerical  error,  patent  No.  5,619 
was  surrendered  and  reissued  as  patent  No.  5,799.  A  suit  upon  this  last 
patent  was  decided  by  Mr.  Justice  Field  in  this  court,  in  which  it  was  held 
that  the  reissue  was  broader  in  its  scope  than  the  original  invention  as 
described  in  the  original  patent  No.  78,317,  being  for  a  combination  of 
nitro-glyceriBe  with  some  non-explosive  absorbent  material,  while  the  re- 
issue embraced  explosive  as  well  as  inexplosive  absorbents,  and  Mr.  Justice 
Field  held  that  in  that  particular  the  reissue  was  broader  than  the  origi- 
B&llypatented  invention,  and  for  that  reason  void:  Giant  Powder  Co.  v. 
Cal.  vigorit  P.  Co.,  6  Saw.  509.  In  consequence  of  this  decision,  patent 
No.  5,799  was  surrendered  and  reissued  again  in  patent  No.  10,267,  and 
in  patent  No.  10,267  both  the  specification  and  the  claim  are  identical 
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"with  those  of  the  original  patent  No.  78,317,  which  had  before  been  sur- 
rendered and  reissued  in  the  patents  before  mentioned. 

These  facts  are  set  up  in  the  plea,  and  it  is  claimed  that  patent  No. 
10,267  is'Yoid,  it  being  identical  with  the  original  surrendered  patent 
No.  78,317.  That  patent  was  surrendered  as  being  inoperative,  and  as 
a  reissue  can  only  be  had  where  the  patent  is  inoperative,  it  is  claimed 
that  the  original  patent  must  have  been  held  to  be  wholly  inoperative. 
I  think  counsel  are  mistaken  in  that  proposition. 

A  patent  may  be  inoperative,  in  my  judgment,  when  it  is  inoperative 
in  part.  I  do  not  think  it  must  be  absolutely  inoperative  in  its  entirety. 
If  it  is  inoperative  so  far  as  not  to  cover  all  that  the  party  is  entitled  to 
claim,  and  what  he  is  entitled  to  claim  appears  in  the  specifications,  it 
being  inoperative  to  that  extent,  I  think  it  would  be  inoperative  within 
the  meaning  of  the  provisions  of  the  statute,  and  entitle  the  party  to  a 
reissue  covering  his  entire  invention.  It  does  not  necessarily  follow  that 
patent  No.  78,317  was  wholly  inoperative,  or  void,  or  useless.  I  am  not 
aware  that  it  has  ever  been  held  by  any  court  to  be  utterly  invalid  in  all 
its  parts.  It  was  not  even  claimed  at  the  argument  that  the  patent,  as 
originally  issued,  was  inoperative,  in  fact,  as  to  the  combination  of  nitro- 
glycerine with  inezplosive  absorbents. 

The  question  of  fraud  in  procuring  the  reissue,  in  my  opinion,  does 
not  arise  on  this  plea,  because  the  question  as  to  whether  a  mistake  has 
been  innocently  made  in  not  covering  by  the  patent  all  that  the  party 
was  entitled  to  cover — the  question  whether  there  is  a  fraud  in  the  sur- 
render and  application  for  a  reissue — ^is  one  of  fact,  for  the  officers  of  the 
patent  office  alone  to  decide,  and  their  determination  is  conclusive  in  a 
collateral  prgceeding.  This  court  can  only  examine  and  pass  upon  what 
appears  upon  the  face  of  the  patent,  and  see  whether  there  is  anything 
to  indicate  its  invalidity  or  render  it  void  upon  its  face.  All  questions  of 
fact  behind  the  patent  are  to  be  examined,  heard,  and  conclusively  de- 
termined by  the  commissioner  of  patents.  This  principle  has  been 
affirmed  over  and  over  again  by  the  supreme  court. 

I  do  not  think  the  fact  that  the  patent  was  reissued  in  the  identical 
terms  of  the  original  patent  No.  78,317  renders  it  void.  The  specifica- 
tions of  the  patent  last  surrendered  were  amended  by  omitting  the  objec- 
tionable parts.  Patents  are  constantly  reissued  for  portions  of  the 
specifications  and  claims  in  the  identical  language  of  the  original  pat- 
ent. Each  claim  in  its  nature  substantially  and  in  effect  covers  a  dis- 
tinct and  separate  invention,  and  is  an  independent  patent  in  substance 
and  effect.  It  might  be  the  subject  of  an  independent  patent;  and  if  in 
auy  reissue,  so  far  as  the  patents  are  identical,  those  claims  are  valid  in 
the  reissued  patent  having  another  or  additional  valid  claim,  or  a  modi- 
fied claim,  or  some  other  change  in  the  specification,  I  do  not  perceive 
why  they  would  not  be  valid  in  a  patent  limited  to  them  alone.  If  they 
can  all  stand  together,  I  do  not  see  why  a  reissued  patent,  covering  the 
identical  claims  by  themselves,  may  not  stand  and  be  valid. 

Patents  may  be  reissued  in  divisions.  It  is  not  necessary  that  all 
claims  in  the  reissue  should  be  included  in  one  patent.  They  are  often 
issued  in  divisions,  and  I  suppose  that  a  patent  might  be  reissued  in 
divisions  in  the  identical  language  as  to  some  of  the  claims,  the  changes 
being  included  in  another  and  separate  division  or  patent;  that  is  to 
say,  all  claims,  or  inventions,  which  are  fully  covered  and  operative,  may 
be  reissued  by  themselves  in  one  division  in  the  identical  language  of 
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tbe  original  sarrendered  patent;  and  all  other  claims,  on  amendments  to 
the  specifications,  and  covering  the  invention  sho^i^n  by  the  amended 
specifications,  in  another  division  or  patent.  I  do  not  see  why  a  part  of 
original  claims  may  not  be  reissued  in  one  division  in  identically  the 
same  language  as  in  the  original  patent  and  the  rest  in  another.  If  this 
can  be  done  without  affecting  the  validity  of  the  reissues,  and  a  party 
finds  that  he  has  made  a  mistake  and  surrendered  a  valid  patent  and 
obtained  a  void  reissue,  I  do  not  perceive  why  he  may  not  fall  back  upon 
his  old  patent  and  have  it  reissued  on  a  newly  amended  specification 
embracing  that  portion  which  is  valid.  If  parts  which  are  identical  are 
valid  in  connection  with  other  parts  in  a  reissue,  I  do  not  perceive  why 
they  should  not  be  valid  in  a  reissue  containing  no  additional  matter. 

In  this  particular  class  of  cases  it  is  quite  extensively  claimed  by  the 
bar,  I  think,  that  the  supreme  and  some  of  the  circuit  courts  have 
made  something  of  a  departure  in  some  of  their  late  decisions  upon 
reissues,  including  the  reissue  in  question.  Mr.  Justice  Field  held 
patent  No.  6,799  to  be  void,  while  several  of  the  circuit  judges  at  the 
east  held  it  to  be  valid,  and  the  supreme  court  has  recently  repeatedly 
affirmed  the  principle  of  the  decision  of  Mr.  Justice  Field  on  the  circuit. 
Where  courts  make  a  mistake,  it  may,  very  properly,  be  conceded  that  a 
patentee  may  well  make  an  honest  mistake  himself.  On  the  argument 
of  the  plea,  my  attention  was  called  for  the  first  time  to  the  case  of 
Gage  V.  Herring,  107  U.  S.  646,  in  which  I  think  the  principle  involved 
in  the  plea  is  distinctly  determined.     The  court  says: 

"  The  invalidity  of  the  new  claim  in  the  reissue  does  not  indeed  impair  the 
validUy  of  the  original  claim^  which  is  repeated  and  separately  stated  in  the 
reissued  paleni.  Under  the  provisions  of  the  patent  act,  whenever, 
through  inadvertence,  accident  or  mistake,  and  without  any  willful 
default  or  intent  to  defraud  or  mislead  the  public,  a  patentee  in 
his  specification  has  claimed  more  than  that  of  which  he  was  the  original 
or  firot  inventor  or  discoverer,  his  patent  is  valid  for  all  that  which  is 
tnily  and  justly  his  own,  provided  the  same  is  a  material  and  substantial 
part  of  the  thing  patented,  and  definitely  distinguishable  from  the  parts 
claimed  vrithout  right;  and  the  patentee,  upon  reasonably  recording  in 
the  patent  ofi&ce  a  disclaimer,  in  writing,  of  the  parts  which  he  did  not 
invent,  or  to  which  he  has  no  valid  claim,  may  maintain  a  suit  upon  that 
part  which  he  is  entitled  to  hold,  although  in  a  suit  brought  before  a  dis- 
claimer he  can  not  recover  costo:  B.  S.,  sec.  4917,  4922;  O'Beilly  v. 
Morse,  15  How.  62,  120,  121;  Yance  v.  Campbell,  above  cited.  A  reis- 
sued patent  is  within  the  letter  and  the  spirit  of  these  provisions." 

If  a  reissued  patent  is  within  the  letter  and  spirit  of  these  provisions, 
as  stated,  and  '*  the  invalidity  of  the  new  claim  in  the  reissue  does  not 
indeed  impair  the  validity  of  the  original  claim,  which  is  repeated  and 
separately  stated  in  the  reissued  patent,"  it  is  not  apparent  to  my  com- 
prehension why  a  second  reissue,  embracing  the  valid  claim,  alone,  of 
the  original  patent,  would  not  be  valid.  I  can  not,  therefore,  say  that 
the  patent  (No.  10,267)  is  void  by  reason  of  anything  asserted  in  the 
plea  upon  the  grounds  set  forth.     The  plea  must  therefore  be  overruled. 

With  reference  to  the  filing  of  the  proposed  so-called  amended  plea, 
I  think  it  is  not  within  the  reasonable  discretion  of  the  court  to  allow  it 
to  be  filed  at  this  late  day.  In  view  of  the  circumstances  of  this  case,  as 
they  app^eared  before  this  court  in  the  various  stages  of  the  proceedings, 
I  tbink  it  would  be  an  abuse  of  its  discretion  to  allow  the  plea  to  be 
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filed,  if  it  were  otherwise  a  proper  plea.  In  fact,  the  proposed  amended 
plea  sets  up  all  the  defenses  that  can  be  made  to  a  patent,  and  it  woald 
iuYolve  the  trial  of  the  whole  case,  with  the  exception  of  the  single  ques- 
tion of  infringement. 

The  object  of  a  plea,  where  there  is  some  certain,  single  issue,  requir- 
ing but  little  evidence,  that  will  dispose  of  the  whole  case  if  sustained , 
is,  to  try  that  issue  without  putting  the  parties  to  the  expense  of  the 
trial  of  the  case  at  large,  and  pleas  are  limited  to  a  single  defense  or 
issue  unless,  by  permission  of  the  court,  the  defendants  are  allowed  to 
l)lead  double.  If  the  court  allows  this  so-called  amended  plea  to  be  filed, 
it  would  allow  parties  to  try  all  the  issues  in  the  case  with  the  exception 
of  the  one  issue  as  to  infringement,  and  it  would  be  necessary  to  try  the 
whole  case  on  the  merits  by  piecemeal.     Besides,  it  comes  too  late. 

After  this  plea  was  originally  filed,  it  was  stipulated  that  it  stand  for 
an  answer  so  far  as  it  was  available  as  a  defense.  An  answer  and  repli- 
cations were  filed,  and  the  parties  commenced  taking  testimony.  In  the 
course  of  taking  the  testimony  the  attorney  for  the  defendant  ascertained 
the  importance  of  having  the  case  decided  on  his  plea,  provided  it  was 
good,  and  thought  that  he  was  at  a  disadvantage  in  his  then  position, 
as  on  the  question  of  infringement  he  would  be  obliged  to  disclose  the 
secrets  of  his  composition.  He  therefore  moved,  upon  affidavits,  to  be 
relieved  from  the  stipulation,  taking  the  plea  for  an  answer.  He  claimed, 
among  other  things,  to  have  misunderstood  the  practice  of  the  court. 
After  argument,  the  court,  thinking  that  there  might  be  something  in  the 
plea,  as  this  exact  point  had  never  been  decided,  so  far  as  it  was  aware, 
and,  if  good,  it  would  save  the  expense  of  a  trial,  relieved  the  party  from 
the  stipulation,  and  allowed  the  plea  to  be  set  down  for  argument.  It 
was  supposed  that  the  exact  question  had  never  been  presented  before, 
and  when  the  argument  was  made  upon  the  stipulation,  the  court  had 
not  seen  the  case  of  Gage  v.  Herring,  supra,  which,  it  is  thought,  de- 
cides the  principle.  I  ^bought  that  there  was,  perhaps,  something  in 
the  plea. 

At  all  events,  I  thought  that  it  was  worthy  of  being  carefully  considered, 
for  if  the  plea  is  good,  and  the  patent  absolutely  void  upon  its  face,  I 
saw  no  occasion  for  putting  the  parties  to  the  great  expense  of  going  to 
a  trial  of  all  the  issues  in  the  case.  I  therefore  set  aside  the  stipulation, 
and  allowed  the  defendant  to  withdraw  its  answer  in  the  case,  and  set 
the  plea  down  for  a  hearing.  It  was  set  down  for  a  hearing,  and  con- 
tinued from  time  to  time,  until  finally  it  came  up  for  argument,  counsel 
from  Philadelphia  coming  out  to  argue  the  case  on  the  validity  of  the 
plea.  When  the  plea  was  called  for  argument,  it  was  found  that  there 
had  been  a  change  of  attorneys,  and  an  application  was  made  by  the  sub- 
stituted attorney  at  the  moment  for  leave  to  file  the  proposed  so-called 
amended  plea,  which  presents  all  the  issues  in  the  case  with  the  excep- 
tion of  the  one  issue  of  infringement.  I  think,  under  the  circumstances, 
that  it  would  be  improper,  and  it  would  be  an  abuse  of  discretion,  to 
allow  this  so-called  amended  plea  to  be  filed  at  this  late  day. 

Leave  to  file  the  proposed  amended  plea  is  therefore  denied. 
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"In  bb  Leong  Yick  Dew,  on  Habea»-Corpus. 

Filed  February  25,  I8S4. 

HESTRicnoN  Act,  when  Took  Effect. — The  act  of  congress  of  May  6,  1882,  com- 
mooly  called  the  Chinese  restriction  act,  does  not  state  when  it  was  to  go  into  opera- 
tion, and,  consequently,  it  took  effect  immediately  upon  its  approval  by  the  president. 

Chinese  Laborebs — Eyidknge  of  Fokmbb  Residence. — A  Chinese  laborer  who 
vas  a  resident  of  the  United  States  on  the  seventeenth  day  of  November,  1880,  the  date 
of  the  treaty  with  China,  but  who  left  the  same  after  the  taking  effect  of  the  restriction 
act,  and  after  having  an  opportunity  to  obtain  the  certificate  required  by  section  4 
thereof,  can  not  re-enter  the  United  States,  either  by  land  or  sea,  or  having  re-entered 
remain  therein,  unless  he  proves  the  fact  of  his  former  residence  by  such  certificate.  No 
other  evidence  of  such  fact  is  admissible. 

The  Same. — Chinese  laborers  who  were  in  the  United  States  on  November  17,  1880, 
the  date  of  the  treaty  with  China,  and  who  left  before  the  passage  of  the  restriction  act 
on  May  6,  1882,  and  those  who  came  into  the  United  States  and  departed  therefrom  be- 
tween such  dates,  or  afterwards  before  June  0,  1882,  the  date  on  which  the  collector  of 
the  port  of  San  Francisco  was  prepared  to  issue  the  certificates  provided  for  in  section 
4  of  such  act,  in  the  form  prescribed  by  the  secretary  of  the  treasury,  are  entitled  to 
ra  enter  the  United  States  upon  satiBfactoiy  evidence  of  their  former  residence  other 
than  that  furnished  by  such  certificate. 

Before  Sawteb,  Circuit  Judge,  and  Hoffman  and  Sabik,  District  Judges. 
Application  for  a  writ  of  habeas  corpus.    The  opinion  states  the  facts. 
T,  D.  Biordan,  for  the  petitioner. 
8.  O.  HUbom,  United  Stales  aUomey,  for  the  goyernment. 

By  the  Court,  Sawyer,  Circuit  Judge.  The  petitioner,  a  Chinese  la- 
borer, who  was  residing  in  the  United  States  on  the  seyenteenth  day  of 
Kovemher,  1880,  left  San  Francisco  for  China,  by  steamer,  on  June 
16,  1882,  without  obtaining  the  certificate  provided  for  in  section  4 
of  the  act  of  congress  of  May  6,  1882,  commonly  called  the  restriction 
act.  He  has  now  returned,  and  he  seeks  to  land  without  such  certificate, 
upon  other  proof  of  his  residence  in  the  United  States  at  the  date  of  tho 
conclusion  of  the  late  treaty  with  China  than  the  certificate  provided  in 
eaid  section  4  of  the  restriction  act.  The  question  is,  whether  he  is  en- 
titled to  land  upon  other  satisfactory  proof  of  former  residence,  without 
having  obtained  and  produced  such  certificate. 

The  treaty  with  China  authorized  the  government  of  the  United  States 
to  *' regulate,  limit,  or  suspend"  the  coming  of  "Chinese  laborers"  to, 
or  residence  in,  the  United  States.  But  it  provided  that  ''the  limita- 
tion, or  suspension,  shall  be  reasonable,  and  G^all  apply  only  to  Chinese 
tcko  may  go  to  the  United  States  as  laborers^  other  classes  not  being  included 
in  the  limitation"  And  i  t  was  further  expressly  provided  that ' '  legislation 
taken  in  regard  to  Chinese  laborers  will  be  of  such  character,  only,  as  is 
necessary  to  enforce  the  regulation,  limitation,  or  susjKnsion  of  immigra- 
Hon"  It  is  still  further  provided,  that  *' Chinese  laborers  who  are  now  in 
the  United  States  [at  the  date  of  the  treaty,  November  17,  1880]  shall  be 
allowed  to  go  and  come  of  their  own  free  will  and  accord,  and  shall  be  accorded 
all  the  rights,  privileges,  immunities,  and  exemptions  which  are  accorded  to 
the  citizens  and  subjects  of  the  most  favored  nation.'' 

This  treaty  having  been  ratified  by  the  contracting  parties,  congress,  on 
Hay  6, 1882,  passed  ''An  act  to  execute  certain  treaty  stipulations  re- 
lating to  Chinese,"  commonly  called  the  restriction  act,  under  which  the 
questions  at  issue  now  arise.   As  it  is  not  stated  in  the  act  when  it  should 
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go  into  operation,  we  have  no  doubt  that  it  took  effeot  immediately  upon 
its  approval  by  the  president. 

Section  1  of  the  act  provides:  ''  That  from  and  after  the  expiration  of 
ninety  days  next  after  the  passage  of  this  act,  *  *  *  the  coming  of 
Chinese  laborers  to  the  United  States  be,  and  the  same  is  hereby,  sus- 
pended; and  during  such  suspension  it  shall  not  be  lawful  for  any  Chi- 
nese laborer  to  come,  or,  having  so  come  after  the  expiration  of  said 
ninety  days,  to  remain  in  the  United  States." 

Section  2  provides:  "  That  the  master  of  any  vessel  who  shall,  know- 
ingly, bring  within  the  United  States,  on  such  vessel,  or  land,  or  pemxU 
lo  be  landed,  any  Chinese  laborer,  from  any  foreign  port  or  place,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  fine  of  not 
more  than  five  hundred  dollars  for  each  and  every  such  Chinese  laborer  so 
brought,"  etc. 

It  will  be  observed,  that  the  language  of  the  provisions  of  these  two 
sections  is  broad,  comprehensive,  and  sweeping,  and  that  it  in  express 
terms  prohibits  "any"  and  "each  and  every"  Chinese  laborer  from 
coming,  or  being  brought  into,  or  landed,  or  permitted  to  be  landed  in 
the  United  States,  or  having  come,  to  remain;  and  standing  alone,  would 
exclude  each  and  every  Chinese  laborer,  whether  he  had  been  in  the 
country  before  or  not.  It  would  be  difficult  to  express  that  idea  more 
explicitly.  But  section  3  puts  a  limitation  upon  the  comprehensive  lan- 
guage of  the  two  preceding  sections,  and  makes  an  exception  in  the  fol* 
lowing  terms:  "The  two  foregoing  sections  shall  not  apply  to  Chinese 
laborers  who  were  in  the  United  States  on  the  seventeenth  day  of  No- 
vember, eighteen  hundred  and  eighty,  or  who  shall  have  come  into  the 
same  before  the  expiration  of  ninety  days  after  the  passage  of  this  act, 
and  who  shall  produce  to  such  master,  before  going  on  board  such  vessel,  and 
shall  produce  to  the  collector  of  the  port  in  the  United  States  at  which  such 
vessel  shall  arrive,  the  evidence,  heremcfter  in  this  act  required,  of  his  being 
one  of  the  laborers  in  this  section  mentioned,"  Thus  the  exceptions  are  not 
Chinese  laborers  who  were  merely  in  the  United  States  on  the  day  men- 
tioned, but  Chinese  laborers  who  were  not  only  in  the  United  States  on 
that  day,  but  who,  in  addition,  "shall  produce  to  such  master,  before 
going  on  board  such  vessel,  and  shall  produce  to  the  collector  of  the  port 
iu  the  United  States  at  which  such  vessel  shall  arrive,  (he  evidence  herein-- 
after  in  this  act  required,  of  his  being  one  of  the  laborers  in  this  section  men^ 
tioned." 

Such  is  the  plain  language  of  the  act  defining  the  exceptions;  and 
we  are  not  authorized  to  enlarge  the  exceptions  thus  plainly  defined  by 
any  latitudinarian  or  unwarranted  construction.  We  can  not  take  half 
of  the  definition  of  the  exception  and  reject  the  other  half.  We 
must  take  it  as  we  find  it,  and  that  requires  tne  certificate  as  evidence  of 
residence,  as  well  as  the  residence.  It  seems  clear  to  us  that  congress, 
with  reference  to  Chinese  laborers  leaving  the  country,  and  having  an 
opportunity  to  obtain  the  requisite  certificate,  intended  to  prescribe  the 
evidence  upon  which  they  should  be  permitted  to  re-enter  the  United 
States;  and  that  the  evidence  prescribed  is  a  limitation  upon,  and  forms 
a  part  of,  the  definition  of  the  exceptions  intended  to  be  made  to  the 
comprehensive  language 'of  the  preceding  section  of  the  act.  And 
that  evidence  is  the  certificate  to  be  furnished  to  the  laborers  departing 
from  the  country  by  the  collector,  or  his  deputy,  of  the  port  whence  he 
takes  his  departure,  provided  for  in  the  ne^t  section,  being  section  4  of 
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the  act.  '  This  we  think  is  the  only  evidence  of  prior  residence  and  a 
right  to  return  of  a  departing  laborer  contemplated  by  the  act  of  con- 
gress. The  sweeping  language  of  sections  1  and  2  quoted,  it  will  be 
seen,  are  not  permissive  in  form,  but  expressly  prohibitory,  and  excludes 
in  unmistakable  terms  each  and  every  Chinese  laborer,  and  but  for  the 
exceptions,  also  explicitly  defined  in  the  next  section,  none  of  that  class 
could  be  admitted.  None  but  those  coming  within  the  plain  meaning 
of  the  language  of  the  exception  can  be  taken  out  of  the  excluding  pro- 
visions. There  is  no  other  provision  in  the  act  to  indicate  a  different 
policy,  or  that  congress  did  not  intend  to  make  the  required  certificate 
the  only  evidence  of  a  right  to  return,  as  to  all  those  Chinese  laborers 
who,  having  a  right  to  the  certificate  and  the  ability  to  obtain  it,  depart 
from  the  country  without  obtaining  it.  On  the  contrary,  the  only  other 
sections  affording  any  inference  or  light  on  this  point  are  section  5, 
pointing  out  the  mode  in  which  the  same  class  of  persons  desiring  to 
depart  by  land  shall  procure  similar  certificates;  and  section  12,  wliich 
provides  "  that  no  Chinese  person  shall  be  permitted  to  enter  the  United 
States  by  land  without  producing  to  the  officer  of  customs  the  certificate 
in  this  act  required  of  Chinese  persons  seeking  to  land  from  a  vessel." 

This  provision  is,  positively,  prohibitory  also,  and  not  permissive;  and 
it  particularly  and  expressly  forbids  an  entry  without  the  particular 
evidence  prescribed  by  this  act.  There  could  scarcely  have  been  intended 
one  rule  of  evidence  for  those  entering  by  land,  and  another  for  those 
landed  from  vessels.  We  think,  then,  that  the  certificate  provided  for 
is  the  only  evidence  of  the  right  to  re-enter  the  United  States,  or  having 
re-entered,  to  remain,  of  a  Chinese  laborer,  who  has  departed  from  the 
United  States  having  the  opportunity  afforded  by  the  act  to  obtain  the 
certificate  required,  whether  he  comes  by  land  or  by  sea. 

We  do  not  wish  to  be  understood  as  questioning  the  construction 
adopted  by  the  district  court,  in  the  case  of  Chin  Ah  On,  18  Fed.  Hep. 
506,  in  regard  to  those  Chinese  laborers  who  were  living  in  the  United 
States  at  the  date  of  the  conclusion  of  the  treaty,  November  17,  1880, 
or  subsequently,  and  who  left  the  United  States*  prior  to  May  6,  1882, 
the  date  of  the  passage  of  the  restriction  act.  On  the  contrary,  we  are 
fully  satisfied  of  the  propriety  of  the  construction  given  in  that  case. 
CoDgress  could  not  possibly  have  intended  to  require  that  class  of 
Chinese  laborers  to  procure  the  required  certificate  where  it  was  a  physi- 
cal impossibility  for  them  to  obtain  it;  and  it  would  be  absurd,  under 
the  circumstances,  to  hold  that  congress  intended  to,  arbitrarily,  exclude 
that  class  in  direct  violation  of  the  express  terms  of  the  treaty  protecting 
them.  Congress  had  declined  to  enact  any  such  legislation  as  is  con- 
tained in  the  restriction  act  while  the  Burlingame  treaty  was  in  force, 
for  the  reason  that  it  would  be  an  act  of  bad  faith  on  the  part  of  the 
United  States  towards  China;  and  a  direct  violation  of  the  solemn  stipu- 
lation of  the  treaty  between  the  two  governments.  The  United  States 
went  to  the  trouble,  expense,  and  delay  of  sending  a  special  mission, 
composed  of  three  distinguished  gentlemen,  to  China,  for  the  express 
purpose  of  procuring  a  modification  of  the  Burlingame  treaty,  in  order 
to  enable  the  United  States  to  adopt  the  legislation  now  in  question 
without  committing  an  act  of  bad  "faith  towards  China,  and  without 
violating  the  treaty  stipulations  between  the  two  nations.  A  treaty  was 
made  with  the  modifications  sought,  which  was  ratified  by,  and  appar- 
ently satiflfactoxy  to,  both  nations.    And  the  modified  treaty,  in  express 
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and  the  most  explicit  terms,  protected  the  class  in  question  in  tfaeir  right 
to  remain  in  the  United  States,  or  "to  go  and  come  of  their  own  free 
will  and  accord,"  and  also  provided  that  they  ''shall  be  accorded  all 
the  rights,  priyileges,  immunities,  and  exemptions  which  are  accorded 
to  the  citizens  and  subjects  of  the  most  favored  nation." 

It  is  expressly  stipulated  in  the  supplementary  treaty  that  the  "  legisla- 
tion taken  in  regard  to  Chinese  laborers  will  be  of  such  character  only  as 
is  necessary  to  enforce  the  regulation,  limitation,  or  suspension  of  immi- 
gration," and  that  '*  the  limitation  or  suspension  shall  be  reasonable." 
Conceding  the  legislation  requiring  Chinese  laborers  departing  froni  the 
United  States  after  the  passage  of  the  act  in  question,  and  having  an 
opportunity  to  do  so,  to  procure  and  produce  the  required  certificate  to 
be  "  necessary"  and  ''reasonable,"  still  such  a  requirement  as  to  those 
who  departed  after  the  date  of  the  treaty,  and  before  the  passage  of  the 
act,  or  before  it  was  practicable  or  possible  to  obtain  the  certificate,  could 
neither  be  necessary  nor  reasonable.  If  congress,  then,  intended,  by  this 
act,  to  make  this  provision  requiring  the  prescribed  certificates  applica- 
ble to  those  Chinese  laborers  who  were  in  the  United  States  at  the  date 
of  the  treaty,  and  who  left  before  the  passage  of  the  act  of  May  6, 1882 — 
before  it  was  possible  to  obtain  the  certificate — then  it  was  the  deliberate 
intention  of  congress  to  act  in  bad  faith  towards  the  government  of 
China,  and  to  violate  the  solemn  obligations  of  the  very  treaty  it  had 
taken  so  great  pains  to  obtain,  in  order  to  enable  it  to  honorably  legis* 
late  at  all  upon  the  subject.  Why  take  all  this  trouble  to  negotiate  a 
treaty  if  it  was  intended.at  last  to  fiatly  disregard  it,  aad  legislate  in  direct 
violation  of  its  most  solemn  and  vital  stipulations  ?  Congress  might,  with 
just  as  much  propriety,  have  ignored  and  disregarded  the  Burlingame, 
as  the  supplemental,  treaty.  There  would  be  just  as  much  propriety  in 
wholly  repudiating  the  treaty  as  to  repudiate  it  in  this  vital  pait,  which 
the  Chinese  government  took  oare  to  have  inserted.  It  would  be  to  the 
last  degree  absurd,  under  the  circumstances,  to  suppose  for  a  moment 
that  congress  intended  to  make  the  provisions  of  sections  3  and  4,  relat- 
ing to  certificates,  applicable  to  the  class  of  Chinese  laborers  referred  to. 
We  can  not  attribute  to  congress  a  deliberate  intention  to  commit  any  such 
act  of  bad  faith  without  provisions  manifesting  such  a  purpose  far  more 
explicit  than  any  found  in  the  act. 

Again,  the  same  section  which  requires  the  certificate  gives  to  the  de- 
parting Chinese  laborer  an  absolute,  indefeasible  right,  without  cost  or 
expense,  to  have  the  certificate,  in  order  that  he  may  be  able  to  produce 
it  as  evidence  of  his  right  to  re-enter  the  United  States.  *The  necessity 
to  produce  it,  and  the  right  to  have  it,  in  order  that  he  may  produce  it, 
are  correlative  conditions.  The  one  provision  is  the  complement  of  the 
other.  They  are  reciprocal,  and  must  go  together.  The  obligation  to 
produce  the  certificate  presupposes  the  practicability,  or,  at  least,  the 
possibility,  of  procuring  it,  in  order  that  it  may  be  produced.  The  two 
provisions  go  together,  and  form  but  one  legal  conception.  The  obliga- 
tion to  produce,  and  the  right  and  ability  to  obtain  it,  are  dependent^  and 
not  independent,  conditions.  One  is  the  counterpart  of  the  other,  and  it 
is  not  to  be  supposed  that  congress  would  have  adopted  one  branch  of 
the  proposition  without  the  other,  otherwise  it  would  have  distinctly  done 
so  in  terms.  If,  then,  it  is  impossible  to  comply  with  the  condition,  the 
impossible  condition  must  be  regarded  as  not  intended  as  to  this  class  of 
laborers;  or  if  intended,  it  must  be  void.    The  law  requires  nothing 
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impossible — Lex  non  cogU  impombilia:  Bouv.  Law  Diet.,  Maxims; 
Broom's  Maxims,  242;  and  Lex  non  intendU  aliquid  impossibile :  Bouv.  Law 
Diet — the  law  intends  not  anything  impossible,  are  among  the  most  ven- 
erable maxims  of  the  law.  In  a  statute,  "  No  text  imposing  obligations  is 
understood  to  demand  impossible  things:"  Sedg.  Stat.  Law,  191.  *'  Fro- 
visions  in  acts  of  parliament  are  to  be  expounded  according  to  the  or- 
dinary sense  of  the  words,  unless  such  construction  would  lead  to  some 
unreasonable  result,  or  be  inconsistent  with,  or  contrary  to,  the  declared 
or  implied  intention  of  the  framer  of  the  law;  in  which  case,  the  gram- 
matical sense  of  the  words  may  be  modified,  restricted,  or  extended  to 
meet  the  plain  policy  and  provision  of  the  act:''  Dwarris  on  Stat.  682.  The 
rule  is  to  construe  words  "  in  their  ordinary  sense,  unless  it  wc^uld  lead 
to  absurdity,  or  manifest  injustice,  and  if  it  should,  so  vary  them  as  to 
avoid  that  which  certainly  could  not  have  been  the  intention  of  the  legis- 
lature, we  must  put  a  reasonable  construction  upon  the  words:"  Id.  587; 
see  Donalson  v.  Wood,  22  Wend.  309;  Lake  Shore  B'y  Go.  v.  Boach,  80 
N.  Y.  339. 

''All  laws  should  receive  a  sensible  construction.  General  terms 
Bhoald  be  so  limited  in  their  application  as  not  to  lead  to  injuMice,  oppres- 
mil,  or  an  absurd  consequence.  It  will  always,  therefore,  be  presumed 
that  the  legisUUure  intended  exceptions  to  its  language  which  would  avoid 
resuUa  of  this  character.  The  reason  of  the  law  in  such  cases  should  pre- 
vail over  the  letter:"  TJ.  S.  v.  Kirby,  6  Wall.  486.  "  In  whatever 
language  a  statute  may  be  framed,  its  purpose  must  be  determined  byits 
natural  and  reasonable  effect.  *  *  *  To  require  a  heavy  and  almost 
impossible  condition  to  the  exercise  of  this  right,  with  the  alternative  of 
payment  of  a  small  sum  of  money,  is,  in  effect,  to  demand  payment  of 
that  sum:"  Henderson  v.  Mayor  of  New  York  et  al.,  92  U.  S.  268;  see, 
also,  Brewer  v.  Blougher,  14  Pet.  198;  TJ.  S.  v.  Truman,  3  How.  564. 
So  in  the  case  of  the  class  of  Chinese  laborers  now  under  consideration : 
to  require  them  to  produce  a  certificate  as  the  only  evidence  of  their  right 
to  land,  when  it  was  impossible  or  impracticable  to  procure  it,  would  be, 
in  effect,  to  absolutely  and  unconditionally  exclude  them.  Yet,  it  is 
manifestly  the  policy,  intent,  and  reason  of  the  law  to  carry  out  in  good 
faith  the  stipulations  of  the  treaty,  that  they  *'  shall  be  allowed  to  go  and 
come  of  their  own  free  will  and  accord;"  and  **  be  accorded  all  the  rights ^ 
privileges,  immunities,  and  exemptions  which  are  accorded  to  the  citizens  aiid 
subjects  of  the  most  favored  nation." 

We  are,  therefore,  fully  satisfied  that  those  Chinese  laborers  who  were 
in  the  United  "States  on  l^ovember  17,  1880,  and  left  before  the  passage 
of  the  restriction  act,  and  those  also  who  came  into  the  United  States 
and  departed  therefrom  between  that  date  and  May  6, 1882,  and  even 
afterward,  before  the  collector  was  prepared  to  issue  the  certificates  pro- 
vided for  in  section  4  of  the  restriction  act,  **  in  such  form  as  the  secre- 
tary of  the  treasury  shall  prescribe,"  are  entitled  to  re-enter  the  United 
States  upon  satisfactory  evidence  other  than  the  c^lficates  provided  for 
in  said  section  4. 

The  secretary  of  the  treasury  first  issued  his  circular,  notifying  the 
various  collectors  of  the  ports  of  the  United  States  of  the  passage  and 
terms  of  the  restriction  act,  and  indicating  the  form  of  certificate  to  be 
twed— -lo/iic/i/orm,  under  the  act,  is  to  be  prescribed  by  him  alone — on  May 
19, 1882;  and  that  circular  was  received  at  the  port  of  San  Francisco  on 
Uay  26th,  in  time  for  the  outgoing  steamer  for  China  whiQh  sailed  on 
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June  6fch.  The  secretary,  however,  did  not  send  out  his  blanks,  or  author- 
ize any  to  be  printed  by  the  collector,  or  furnish  full  instructions  in 
time  to  arrive  before  August  4th,  the  date  at  which  the  right  of  Chinese 
laborers  to  enter  the  United  States  expired.  They  were  in  fact  received 
at  this  port  on  August*  8,  1882.  The  Chinese  consul,  on  consultation 
with  the  officer  in  charge  of  the  collector's  office,  had  blank  certificates 
printed,  at  his  own  expense,  upon  the  same  sheet  with  a  certificate  or 
passport  issued  by  himself,  which  were  issued  by  the  collectors  to  outgo- 
ing Chinese  laborers,  and  which,  by  direction  of  the  secretary  of  the 
treasury  through  telegraphic  correspondence,  were  marked  ''Tempo- 
rary." The  first  of  these  certificates  was  dated  June  6th.  From  that  time 
till  Augiist  8th  these  temporary  certificates  were  issued,  at  first  on  the  same 
sheet  with  the  other  issued  by  the  Chinese  consul,  and  afterward  sep- 
arately. These  certificates  have  been  recognized  by  the  collector  when 
presented  by  returning  Chinese  laborers.  Up  to  the  date  of  the  circular 
of  the  secretary  of  the  treasury  received  at  San  Francisco  May  26th,  the 
secretary  had  not  prescribed  the  form  of  the  certificate,  and  clearly  the 
collector's  office  at  San  Francisco  was  not  in  a  condition  to  execute  the 
law  according  to  its  terms  in  time  for  any  Chinese  laborers  departing 
prior  to  the  sailing  of  the  steamer  which  left  on  June  6  th.  We  therefore 
hold  that  those  Chinese  laborers  who  departed  from  San  Francisco  prior 
to  June  6th,  could  not  reasonably  procure  the  prescribed  certificate,  and 
they  must  be  admitted,  on  their  return,  on  other  satisfactory  evidence  of 
their  having  been  in  the  United  States  between  November  17, 1880,  and 
the  date  of  their  departure. 

On  and  after  June  6th,  the  collector  was  prepared  to  cany  out  the  law 
according  to  its  real  intent,  and  all  Chinese  laborers  departing  from  the 
port  of  San  Francisco  on  and  since  that  date,  having  had  an  opportunity 
to  procure  the  required  certificate,  will  be  required  to  produce  it. 


DISTRICT  COURT,  DISTRICT  OF  OREGON. 

LuNO  Chung,  Administrator  etc.,  v.  Nobthebn  Pagifio  B'y  Ca    Buchanan 

V.  Nobthebn  Pagifio  R'y  Co. 

FtUd  February  8,  I884, 

HioHT  TO  Appsab  Specially. — ^A  defendant  in  an  action  upon  whom  a  Bammons  has 
been'  served  illegally  may  appear  therein  specially,  for  the  purpose  of  having  such  illegal 
service  set  aside;  and  were  is  nothing  in  sections  61  and  520  of  the  Oregon  code  of 
civil  procedure  derogatory  of  such  riffht. 

Action  in  National  Goubts. — Subdivision  1  of  section  54  of  said  code,  when  applied 
to  actions  in  the  national  courts,  must  be  construed  as  if  the  word  **  county  "  road  "  dis- 
trict." 

CoBPORATiON — Sebvicb  OF  SuHHONS  ON. — In  an  action  against  a  corjporation  in  the 
United  States  circuit  court  for  the  district  of  Oregon,  if  the  summons  is  served  under 
said  subdivision  1  of  section  54,  on  any  agent  of  the  defendant  other  than  its  president, 
secretary,  cashier,  or  managing  agent,  unless  it  appears  that  the  cause  of  action  arose  in 
the  district,  such  service  is  illegal,  and  will  be  set  aside  on  the  application  of  the  de- 
fendant. 

Cause  op  Action— When  and  Whebe  It  Abbes. — A  cause  of  action  given  by  stat- 
ute to  an  administrator,  to  recover  damages  for  the  death  of  his  intestate,  arises  out  of 
such  death  and  where  it  occurred,  and  not  the  appointment  of  the  administrator  or  the 
place  where  it  was  made. 
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Motion  to  set  aside  the  serrice  of  a  summons  in  an  action  for  injury 
to  the  person.     Tlie  opinion  states  the  facts. 

John  H.  Woodward,  for  Lung  Chung. 

0.  P.  Maaon,  for  Buchanan. 

Cyrus  A.  Doiph,  for  the  defendant. 

Deady,  J.  These  actions  are  each  brought  to  recover  damages  for  an 
injury  to  the  person,  caused  by  the  negligence  and  misconduct  of  the  de- 
feodant. 

In  Lun<^  Chung's  case,  it  appears  from  the  complaint  that  on  June 
21, 1883,  Lung  Ban  was  at  work  on  the  grade  of  defendant's  road,  in 
Montana,  about  ten  miles  to  the  westward  of  Herron's  siding,  when  he 
was  killed  by  the  wrecking  of  a  train  on  which  he  was  being  carried 
from  the  place  where  he  was  working  to  the  camp  of  the  contractors,  On 
Chang  Wa  Co.,  under  whom  he  was  employed;  and  that  on  November 
23, 1883,  the  county  court  of  Multnomah  county,  Oregon,  granted  let- 
ters of  administration  upon  the  estate  of  the  deceased  to  the  plaintiff, 
who  is  a  citizen  of  China. 

In  Buchanan's  case,  it  appears  that  the  plaintiff  is  a  citizen  of  Nevada, 
and  that  on  February  18,.  1883,  he  was  at  work  for  the  defendant,  as  a 
carpenter,  repairing  bridges  on  the  line  of  its  road  in  Washington  ter- 
ritorj,  when,  by  the  falling  of  timbers  from  a  platform  car,  he  had  his 
arm  and  wrist  broken,  and  was  otherwise  injured. 

In  each  case  it  appears  that  the  defendant  is  a  corporation,  formed 
under  a  law  of  the  United  States;  and  in  Buchanan's  case  it  also  appears 
that  its  principal  place  of  business  is  at  New  York;  while  in  Lung 
Chung's  case  it  is  also  alleged  that  the  defendant  was  so  or<vanized  for 
the  purpose  of  constructing  and  operating  a  railway  from  Minnesota  to 
Oregon  and  Washington  territory;  of  all  of  which,  except  the  place  of 
basiness,  the  court  takes  judicial  notice. 

A  summons  was  duly  issued  in  each  case,  and  from  the  return  of  the 
marshal  thereon  it  appears  that,  not  being  able  to  find  the  president, 
secretary,,  cashier,  or  managing  agent  of  the  defendant  in  this  district, 
he  served  the  summons  on  Homer  D.  Sanborn,  "  the  purchasing  agent" 
of  the  defendant  herein.  The  defendant  now  moves  to  set  aside  the 
service  of  the  summons  in  each  case,  having  given  the.  plaintiffs  written 
notice  of  its  appearance  for  that  purpose;  and  by  consent  of  parties  the 
motions  are  heard  together. 

And  first,  the  counsel  for  the  plaintiff  in  Buchanan's  case  insists  that 
the  defendant  can  not  appear  for  this  purpose  only — that  it  must  either 
appear  fully  and  without  reserve,  or  not  at  all;  citing  sections  Gl  and  520 
of  the  Oregon  code  of  civil  procedure.  By  the  first  of  these  sections  it 
is  provided  in  effect,  that  a  voluntary  appearance  of  the  defendant  shall, 
for  the  purpose  of  giving  the  court  jurisdiction,  be  equivalent  to  a  per- 
sonal service  of  the  summons;  while  the  latter  declares,  that  ''  a  de- 
fendant appears  in  an  action  or  suit  when  he  answers,  demurs,  or  gives, 
plaintiff  written  notice  of  his  appearance;  and  until  he  does  so  appear,  he 
shall  not  be  heard  in  such  action  or  suit  or  in  any  proceeding  pertaining 
thereto,  except  the  giving  of  the  undertakings  allowed  to  the  defendant 
in  the  provisional  remedies  of  arrest,  attachment,  and  the  delivery  of 
personal  property." 

Section  Gl  contemplates,  of  course,  a  full  and  unqualified  appearance, 
and  declares  the  effect  of  it  on  the  jurisdiction  of  the  court;  but  it  has- 
Ko.10— 2 
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no  bearing  on  the  question  T^hether  a  defendant  has  a  right  to  make  a 
qualified  appearance  for  a  special  purpose,  as  to  set  aside  an  attachment 
or  the  service  of  a  summons.  So  an  appearance  under  said  section  520, 
by  delivering  a  demurrer  or  answer  to  the  complaint,  is,  in  the  nature  of 
thiugs,  an  unqualified  appearance.  There  is  only  one  other  way  for  a 
defendant  to  appear,  and  that  is  by  giving  the  plaintiff  written  notice 
thereof. 

And  the  question  is,  Can  that  appearance  be  something  short  of  a 
general  appearance,  and  for  a  particular  purpose?  There  is  nothing 
iu  the  code  to  the  contrary.  The  statute  says  the  defendant  may  appear 
by  a  written  notice.  This  does  not  necessarily  imply  a  full  appearance, 
or  exclude  a  qualified  one.  If  the  defendant  desires,  in  the  language  of 
the  statute,  to  appear,  not  to  the  action,  but  in  a  ''proceeding  pertaining 
thereto,"  why  may  he  not?  And  what  is  there  in  section  520  or  the  na- 
ture of  the  proceeding  to  prevent  it  ? 

The  right  to  appear  specially  and  move  to  set  aside  the  service  of  a 
summons  is  one  thing,  and  the  allowance  of  the  motion  is  another. 
When  the  summons,  or  the  service  thereof,  is  merely  defective,  or  want- 
ing iu  some  matter  of  form  or  method,  which  does  not  affect  the  substan- 
tial rights  of  the  defendant,  the  motion  to  set  aside  will  be  disallowed, 
or  a  counter-motion  allowed  to  amend. 

But  where  the  service  is  unlawful,  and  can  not  give  the  court  jurisdic- 
tion of  the  defendant,  it  ought  to  be  set  aside  or  quashed;  and' unless 
the  party  upon  whom  it  is  made  is  allowed  to  appear  for  that  purpose, 
he  must  run  the  risk  of  having  a  judgment  given  against  him  for  want  of 
an  answer,  in  a  case  where,  it  may  be,  there  is  no  appeal,  and  if  there 
was,  the  illegality  of  the  service  is  not  apparent  on  the  face  of  the  record. 

In  Lyman  v.  Milton,  44  Cal.  635,  and  Kent  v.  West,  50  Id.  185,  it  was 
held  in  the  one  case  that  a  party  was  entitled  to  appear  specially  and 
move  to  set  aside  the  service  of  an  illegal  sumnions,  and  in  the  other,  to 
set  aside  the  illegal  service  of  a  legal  summons;  and  further,  that  the 
wrongful  denial  of  such  motion  was  an  error  that  was  not  waived  by  the 
defendant's  subsequent  appearance  and  trial  of  the  case. 

To  the  same  efifect  is  the  case  of  Harkness  v.  Hyde,  98  IJ.  S.  476,  in 
which  it  was  held  that  the  service  of  a  summons  from  a  district  court  in 
Idaho,  upon  a  defendant  while  on  an  Indian  reservation,  from  which  the 
jurisdiction  of  the  court  was  by  law  excluded,  was  unlawful,  and  that  the 
defendant  was  entitled  to  appear  specially  to  have  such  illegal  service 
set  aside;  and  further,  that  the  error  committed  in  denying  the  motion  to 
set  aside  was  not  waived  by  the  defendant's  subsequent  appearance  and 
submission  to  a  trial  of  the  cause. 

The  cases  undor  consideration  are  within  the  rulings  made  in  these 
cases,  and  I  see  nothing  in  the  code  to  take  them  out  of  it.  Nothing  less 
than  the  express  language  of  a  statute  or  the  necessary  implication 
therefrom  would  be  construed  by  any  court  of  justice  as  forbidding  or 
preventing  a  party  to  appear  in  an  action  for  the  purpose  of  having  the 
service  of  a  summons  set  aside,  on  the  ground  that  it  was  illegally  served 
upon  him — not  in  manner  but  in  substance — and  under  such  circum- 
stances as  not  to  give  the  court  any  jurisdiction  of  his  person  or  authority 
to  proceed  to  judgnxent  against  him. 

By  the  act  of  1875, 18  Stat.  470,  it  is  provided,  that  "  no  civil  suit  shall 
be  brought  before  any  circuit  court  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an 
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inhabitant  or  in  which  he  shall  be  found  at  the  time  of  serving  such  pro- 
cess or  commencing  such  proceeding" — saving  certain  exceptions  not 
now  material.  Whether  the  defendant  is  an  "inhabitant"  of  this  dis- 
trict, within  the  meaning  of  this  act,  need  not  now  be  considered.  If  it 
is  such  inhabitant,  it  can  not  be  brought  before  this  court  as  a  defendant 
in  this  action  unless  by  the  due  service  of  a  summons  upon  it'; '  nor  can 
it  be  '^  found  "  here  for  such  purpose,  only  so  far  as  it  can  be  so  served 
here.  And  in  either  case,  we  must  look  to  the  local  law  prescribing  the 
method  of  serving  a  summons  on  a  corporation,  to  ascertain  what  con- 
stitutes such  service,  and  the  effect  of  it.  The  defendant,  being  a  mere 
legal  entity,  can  not  be  directly  served  with  process.  From  the  nature 
of  the  case  the  service  must  be  a  substituted  one.  Generally,  it  is  made 
upon  some  natural  person  for  it.  This  person  is  usually  designated  by 
the  local  law,  upon  the  theory  that  his  relation  to  the  corporation  is  such 
that  notice  to  him  will  result  in  notice  to  it. 

By  section  64  of  the  code  of  civil  procedure,  as  amended  in  1876,  Sess. 
Laws,  37,  it  is  provided,  that  in  case  of  an  action  against  a  private  corpora- 
tion, the  summons  shall  be  served  on  ''the  president,  or  other  head  of 
the  corporation,  secretary,  cashier,  or  managing  agent,"  or  in  case  none 
of  these  officers' ''  shall  reside  or  have  an  office  in  the  county  where  the 
cause  of  action  arose,  then  on  any  clerk  or  agent  of  such  corporation  who 
may  reside  or  be  found  in  the  county;  or  if  no  such  officer  be  found,  then 
bj  leaving  a  copy  thereof  at  the  residence  or  usual  place  of  abode  of  such 
clerk  or  agent."  Allowing  that  the  practice  in  this  court,  in  this  respect, 
must  conform  **  as  near  as  may  be"  to  the  directions  of  this  section,  as 
provided  by  section  914  of  the  revised  statutes,  still  the  word  **  county," 
as  used  therein,  must  in  this  court  be  understood  to  mean  the  "  district," 
or  territorial  limit  of  the  court's  jurisdiction. 

The  defendant,  although  an  inhabitant  of  this  district,  cannot  be 
brought  before  this  court  in  a  civil  action,  unless  it  is  served  with  a  sum- 
mons in  the  mode  prescribed  in  this  section.  If  the  action  is  transitory 
in  its  character,  and  service  of  the  summons  is  made  within  the  district 
on  the  president,  secretary,  cashier,  or  managing  agent  of  the  defend- 
ant, the  court  acquires  jurisdiction  without  reference  to  where  the  cause 
of  action  arose.  But  if  neither  of  them  can  be  so  served,  the  action  can 
not  be  maintained  in  the  district  unless  the  cause  of  action  arose  therein. 
For  the  statute,  in  giving  a  plaintiff  the  right  to  serve  a  summons  against 
a  corporation  upon  any  inferior  agent  or  clerk  thereof,  where  the  supe- 
rior ones  can  not  be  found  in  the  district,  limits  the  same  to  cases  where 
the  cause  of  action  arose  in  the  district. 

Now,  in  each  of  these  cases,  the  cause  of  action  arose  without  the  dis- 
trict, and  thierefore  the  service  of  the  summons  thereon  upon  an  agent 
of  the  corporation  who  does  not  appear  to  be  its  "  managing"  one,  nor 
its  secrets^,  cashier,  or  president,  is  unauthorized  and  illegal.  The  ille- 
gality arises,  not  from  a  defect  in  form  or  method,  but  in  substance,  and 
is,  therefore,  incurable.  In  effect,  the  law  does  not,  under  these  circum- 
stances, permit  the  defendant  to  be  brought  before  this  court  in  a  civil 
action  without  its  consent,  upon  a  cause  of  action  that  arose  without  the 
district. 

The  suggestion  of  counsel  for  the  plaintiff,  in  Lung  Chung's  case,  that 
the  cause  of  action  ought  to  be  considered  as  having  arisen  within  the 
district,  because  the  plaintiff's  letters  of  administration  were  granted 
here,  is  ingenious  but  not  sound.     On  the  contrary,  the  cause  of  action 
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arose  in  Mod  tana,  on  the  death  of  the  deceased — the  law  of  that  terri- 
tory giving  an  action  to  his  heirs  or  personal  representatives  for  damages 
on  that  account.  The  plaintiff's  right  to  sue  on  this  cause  of  action  may 
be  said  to  have  originated  here,  but  the  grant  of  administration  to  Lim 
did  not  create  or  originate  the  cause  of  action,  though  it  gave  him  a  cer- 
tain control  over  it.  ^ 
The  motions  are  allowed,  and  the  service  set  aside. 


SUPREME  COURT  OF  COLORADO. 
AiJEXAia>£B,  County  Clerk,  et  als.  v.  People  ex  rel.  Soholfield. 

Filed  January  18, 188J^ 

Removal  of  County  Skat — Legislative  Authority  over. — The  act  of  February 
11,  1881,  regulating  the  removal  of  county  seats,  and  providing  that  **  not  less  than  two 
thirds  of  all  the  legal  votes  cast  shall  be  necessary  to  effect  the  removal  of  the  county 
seat  of  any  county  in  this  state,"  is  not  in  conflict  with  section  2,  article  14  of  the  con- 
stitution, which  declares  that  **  no  county  seat  shall  be  removed  unless  a  majority  of  the 
electors  voting  on  the  proposition  vote  therefor.'* 

Ebrob  to  the  district  court  of  Custer  county.  The  opinion  states  the 
facts. 

John  R.  Smith,  A,  J,  Rising,  H,  Ibvmsend,  and  Wells,  Smith  d  Macon, 
for  the  plaintiff  in  error. 

Blackburn  &  Dale,  for  the  defendant  in  error. 

Beck,  C.J.  By  an  act  of  the  legislature  entitled  "An  act  to  regulate 
elections  for  the  removal  of  county  seats,"  approved  February  11, 
1881,  it  was,  among  other  things,  enacted,  ''  that  not  less  than  two  thirds 
of  all  the  legal  votes  cast  shall  be  necessary  to  effect  the  removal  of  the 
county  seat  of  any  county  in  this  state." 

The  record  before  us  presents  the  question  whether  the  provision  above 
cited  is  in  conflict  with  section  2  of  article  14  of  the  constitution  of  this 
state,  which  is  as  follows:  ''  Sec.  2.  The  general  assembly  shall  have  no 
power  to  remove  the  county  seat  of  any  county,  but  the  removal  of  county 
seats  shall  be  provided  for  by  general  law,  and  no  county  seat  shall  be 
removed  unless  a  majority  of  the  qualified  electors  of  the  county  voting 
on  the  proposition  at  a  general  election  vote  therefor;  and  no  such  propo- 
sition shall  be  submitted  oftener  than  once  in  four  years,  and  no  person 
shall  vote  on  such  proposition  who  shall  not  have  resided  in  the  county 
six  months  and  in  the  election  precinct  ninety  days  next  preceding  such 
election." 

In  their  interpretation  of  the  above  section,  counsel  for  plaintiffs  in 
error  lay  much  stress  upon  the  clause  "  the  general  assembly  shall  have 
no  power  to  remove  the  county  seat  of  any  county."  They  argue  that 
the  legislature  is  thereby  prohibited  from  making  any  enactment  respect- 
ing the  vote  requisite  for  a  removal  different  from  that  named  iu  said 
section  2,  the  same  being  unalterably  fixed  therein. 

They  say  the  negative  form  of  expression  employed  in  the  clause 
''no  county  seat  shall  be  removed  unless  a  majority  of  the  qualified 
electors  of  the  county  voting  on  the  proposition  at  a  general  election 
vote  therefor/'  carries  with  it  by  necessary  implication  the  afirmative 
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proposition,  that  if  a  mftjority  do  vote  therefor  the  county  seat  shall  he 
removed.  Hence  they  affirm  with  great  confidence  that  a  hare  majority 
is  the  ultimatum  of  the  constitution  as  to  the  vote  which  shall  authorize 
a  removal,  and  that  the  legislature  has  no  power  to  say  that  the  vote 
shali  he  either  greater  or  less,  its  power  heing  restricted  to  the  single 
duty  of  prescrihing  the  necessary  machinery  for  the  removal. 

On  the  part  of  defendant  in  error  it  is  contended  that  the  vote  men- 
tioned in  section  2  was  only  intended  as  a  limitation  upon  the  power  of 
tbe  legislature  to  authorize  a  removal  by  a  smaller  vote. 

In  support  of  this  view  counsel  cite  the  familiar  doctrine  that  state 
constitutions  are  not  grants  of  power  to  legislative  assemblies,  but  lim- 
itations only;  that  plenary  power  in  the  legislature  for  all  purposes  of 
civil  government  is  the  rule,  and  that  prohibition  to  exercise  a  particular 
power  is  an  exception. 

They  insist  that  the  ordinary  meaning  of  the  clause  in  issue  is  that 
the  general  assembly  shall  not  enact  that  less  than  a  majority  vote  may 
remove,  but  may  require  a  greater  vote.  Also  that  there  is  no  provision 
in  the  constitution,  expressed  or  implied,  which  prohibits  the  passage  of 
a  law  requiring  a  greater  vote  to  authoiize  a  removal. 

The  questions  involved  in  the  case  "have  been  ably  and  thoroughly 
discussed.  Counsel  on  both  sides  say  they  are  all  easy  of  solution,  yet 
they  manifest  a  confidence  little  short  of  absolute  certainty  that  the 
propositions  which  they  announce  in  support  of  their  respective  theories 
are  impregnable,  and  that  the  reasons  assigned  and  authorities  cited  to 
sustain  the  same  are  conclusive. 

Perhaps  the  great  confidence  entertained  in  these  opposing  views  may 
be  accounted  for  in  part  upon  the  theory  suggested  by  Judge  Cooley  in 
Lis  Constitutional  Limitations,  p.  49,  that  the  difierent  points  of  view 
from  which  different  individuals  regard  constitutions  incline  them  to 
different  views  of  the  instruments  themselves.  The  whole  controversy 
depends  upon  the  solution  of  the  single  question  whether  that  portion 
of  the  law  of  1881  which  requires  a  two- thirds  vote  to  remove  a  county 
seat  is  in  conflict  with  the  constitutional  provision  that  no  county  seat 
sbaU  be  removed  unless  a  majority  of  the  electors  voting  on  the  propo- 
sition vote  therefor. 

The  nature  of  the  investigation  upon  which  we  are  about  to  enter 
renders  the  following  citation  from  the  pen  of  Chief  Justice  Shaw 
pecuharly  appropriate:  "  The  delicacy  and  importance  of  the  subject 
may  render  it  not  improper  to  repeat  what  has  been  so  often  suggested 
by  courts  of  justice,  that  when  called  upon  to  pronounce  the  invalidity 
of  an  act  of  legislation  passed  with  all  the  forms  and  solemnities  re- 
quisite to  give  it  the  force  of  law,  courts  will  approach  the  question  with 
great  caution,  examine  it  in  every  possible  aspect,  and  ponder  upon  it 
fts  long  as  deliberation  and  patient  attention  can  throw  any  new  light 
on  the  subject,  and  never  declare  a  statute  void  unless  the  nullit}^  and 
invalidity  of  the  act  are  placed,  in  their  judgment,  beyond  reasonable 
doubt:"  Wellington  et  al..  Petitioners,  etc.,  16  Pick.  95. 

The  following  is  also  appropriate  respecting  the  duty  of  courts  in  such 
investigations:  '*  Being  required  to  declare  what  the  law  is,  in  the  cases 
which  come  before  them,  they  must  enforce  the  constitution,  as  the  par- 
amount law,  whenever  a  legislative  enactment  comes  in  conflict  with  it: " 
Cooley  on  Const.  Lim.,  6th  ed.,  193. 
There  would  be  greater  force  in  the  arguments  employed  to  demon- 
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strate  the  inyalidity  of  the  law  of  1881  if  the  state  constitution,  like  the 
national  constitution,  was  a  grant  of  enumerated  powers.  In  such  case 
we  would  look  into  the  constitution  to  see  if  the  grant  was  broad 
enough  to  authorize  the  legislature  to  declare  what  vote  should  be  neces* 
sary  to  remove  a  county  seat.  But  the  legislature  being  invested  with 
complete  power  for  all  the  purposes  of  civil  government,  and  the  state 
constitution  being  merely  a  limitation  upon  that  power,  we  look  into  it, 
not  to  see  if  the  enactment  in  question  is  authorized,  but  only  to  see  if  it 
is  prohibited.  Another  rule  is,  that  when  the  validity  of  an  act  of  the 
legislature  is  assailed  for  a  supposed  conflict  with  the  constitution,  the 
legal  presumption  is  in  favor  of  the  validity,  and  before  the  court  will  be 
warranted  in  declaring  it  void  a  clear  conflict  with  the  constitution  must 
be  shown  to  exist. 

The  removal  of  county  seats  is  a  subject  over  wliich  the  law-making^ 
power  has  plenaiy  jurisdiction  and  control.  In  the  absence  of  constitu- 
tional restriction,  a  removal  could  be  authorized  upon  any  vote,  great  or 
small,  which  that  body  deemed  advisable,  or  without  any  vote  at  all. 

Looking  into  sectio'n  2,  article  14,  of  the  constitution,  we  note  four 
principal  limitations  upon  the  power  of  the  legislature  over  this  subject : 
1.  The  power  to  remove  a  county  seat  without  a  vote  of  the  people  is 
taken  away.  2.  The  minimum  necessary  to  effect  a  removal  is  pre- 
scribed. 3.  A  minimum  limit  is  flxed  as  to  the  number  of  years  that 
must  elapse  between  successive  submissions  of  the  question.  4.  The 
power  of  the  legislature  is  limited  as  to  the  qualifications  of  the  Toters. 

The  section  requires  the  passage  of  a  general  law  on  the  subject;  Ibe 
evident  purpose  of  the  requirement  being  that  such  law  shall  j^rovide  the 
regulations  and  prescribe  the  qualifications  and  requirements  necessary 
and  proper  for  the  exercise  of  the  right  under  consideration.  And  but 
for  constitutional  limitations,  this  law  might  provide  for  submitting  the 
question  of  removal  every  year;  it  might  qualify  as  an  elector  any  resi- 
dent of  the  county,  without  reference  to  the  time  of  his  residence  therein, 
or  the  precinct  in  which  he  resides;  or  it  might  enact  that  a  plurality  in- 
stead of  a  majority  vote  should  effect  a  removal.  Such  a  law  would 
clearly  be  in  conflict  with  constitutional  restrictions.  It  would  seem,  on 
principle,  however,  that  above  and  beyond,  or  outside  the  minimum  limit, 
the  jurisdiction  would  be  unrestrained.  This  being  so,  the  legislature 
would  be  as  free  to  exercise  its  power  and  discretion  in  the  unlimited  juris- 
diction as  if  no  minimum  limit  on  its  powers  had  been  imposed. 

The  application  of  this  principle  to  the  present  controversy  would  show 
that  the  supposed  conflict  of  the  statute  with  the  constitution  does  not 
exist,  but  that  the  legislature,  in  the  passage  of  the  act  of  1881,  acted 
within  the  scope  of  its  jurisdiction.  This  view  being  opposed  to  the 
theory  upon  which  this  writ  of  error  is  prosecuted,  we  pause  here  to  note 
objections  which  have  been  interposed  to  the  constitutionality  of  the  stat- 
ute referred  to. 

Counsel  for  plaintiffs  in  error  lay  down  the  following  propositions  con- 
cerning the  constitutional  principles  involved:  "The  power  of  the 
legislature  is  expressly  prohibited  from  removing  a  county  seat,  and  is 
expressly  limited  to  providing  the  mode  and  manner  and  machinery  for 
the  removal.  *  *  *  xhe  affirmative  proposition  implied  in  the  nega- 
tive expression,  *  no  county  seat  shall  be  removed  unless  a  majority  of 
the  qualified  electors  *  *  *  vote  therefor,'  is  a  constitutional  right  and 
power  in  the  majority,  and  is  a  positive  direction  to  that  effect." 
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Under  these  assnmptions  as  to  the  force  and  effept  of  the  constitutional 
provisions,  they  inquire:  *'  Will  the  courts  entertain  a  construction  that 
enables  the  legislature,  under  a  pretext  of  regulating  a  removal,  to  pro- 
hibit the  exercise  of  the  right  thus  granted  to  the  majority  of  the  qualified 
electors  of  the  county  ?  " 

The  question  is  easily  answered.  If  the  premises  were  as  stated,  the 
coarts  would  unhesitatingly  answer,  No.  But  we  are  compelled  to  say 
that  the  premises  stated  are  not  warranted  by  any  language  employed  in 
the  constitution.  The  authority  cited  in  support  of  the  conclusion  drawn 
from  the  assumed  premises  is  sound,  but  its  application  to  the  clause  of 
the  constitution  referred  to  is  not  perceived. 

The  leading  authority  cited  relates  to  the  constitutional  right  of  suffrage, 
and  is  as  follows:  '*  The  legislature  may  regulate  as  to  places,  mode,  and 
manner,  and  whatever  else  may  be  required  to  insure  its  full  and  free 
exercise.  But  this  duty  and  right  inherently  imply  that  such  regulations 
are  to  be  subordinate  to  the  enjoyment  of  the  right,  the  exercise  of  which 
is  regulated.  The  right  must  not  be  impaired  by  the  regulation.  It 
mast  be  regulation  purely,  not  destruction.  If  this  were  not  an  immut- 
able principle,  elements  essential  to  the  right  itself  might  be  invaded, 
frittered  away,  or  entirely  exscinded  under  the  name  or  pretense  of  regu- 
lation, and  thus  would  the  natural  order  of  things  be  subverted  by  mak- 
ing the  principal  subordinate  to  the  accessory:''  Page  v.  Allen,  58  Pa. 
St.  347. 

These  views  were  announced  by  Chief  Justice  Thompson  in  defining 
the  rights  of  electors  under  the  constitution  of  Pennsylvania.  The 
learned  jurist  prefaces  his  observations  by  quoting  in  hcec  verba  section 
1  of  article  3  of  the  constitution  of  that  state.  This  section  treats  of 
the  qualifications  of  electors.  It  divides  them  into  three  classes  and 
enumerates  in  detail  the  qualifications  of  each  class.  As  to  an  individual 
of  the  first  class,  possessing  the  specified  qualifications,  the  section  de- 
ckres  "  he  shall  enjoy  the  rights  of  an  elector."  A  person  of  either  of 
the  other  classes  having  the  prescribed  qualifications,  it  declares  '*  shall 
be  entitled  to  vote."  It  will  be  observed  that  nothing  remained  for  legis- 
lative action  in  this  case  but  regulation  purely.  The  qualifications  were 
defined,  fixed,  and  enumerated  in  the  constitution,  and  it  was  affirma- 
tively declared  those  possessing  them  should  be  entitled  to  Tote.  It  was 
correctly  said  of  rights  thus  solemnly  vested,  they  muni  not  be  impaired 
by  regulation.  It  must  be  regulation  purely^  not  destruction. 

Now,  in  order  to  make  a  plausible  application  of  the  authority  cited 
to  the  negative  phrase  of  our  own  constitution,  "  and  no  county  seat 
shall  be  removed  unless  a  majority  of  the  qualified  electors  of  the  county 
*  *  *  vote  therefor,"  it  is  assumed  that  this  phraseology  vests  an 
absolute  right  of  removal  in  the  majority;  that  the  language  employed 
is  self-executing  and  prohibitory,  leaving  nothing  for  legislative  action 
save  to  provide  the  mode  and  manner  of  carrying  the  right  into  effect. 

This  is  assuming  the  very  thing  in  dispute.  If  the  f  ramers  of  the  con- 
stitution intended  to  vest  such  absolute  rights,  free  from  legislative  in- 
terference, this  is  surely  a  case  where  they  have  not  expressed  themselves, 
in  careful  and  measured  terms,  corresponding  with  the  immense  impor- 
tance of  the  powers  delegated,  leaving  as  little  as  possible  ''  to  implica- 
tion," which  the  authorities  say  they  are  presumed  to  have  done :  Cooley 
on  Const.  Lim.  71. 

If  we  were  to  adopt  the  interpretation  contended  f or^  it  would  be  equiv* 
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alent  to  inserting  limitations  in  the  constitution  wbicli  its  framers  did 
not  put  there,  for  they  are  neither  clearly  expressed,  nor  do  they  arise,  as 
■we  think,  by  necessary  implication. 

The  clause,  **  the  general  assembly  shall  have  no  power  to  remove  the 
county  seat  of  any  county,"  is  referred  to  as  strengthening  the  construc- 
tion contended  for.  That  clause  has  not  the  remotest  relation  to  the 
question  whether  the  legislature  may  fix  the  vote,  or  whether  it  has  been 
unalterably  fixed  in  the  constitution.  Its  effect  is  to  j^rohibit  the  legis- 
lature from  removing  a  county  seat  without  submitting  the  matter  to  a 
vote  of  the  citizens  interested.  For  the  purpose  cited  it  is  consequently 
without  significance. 

The  word  ** unless"  which  appears  in  the  clause  under  consideration 
is  supposed  to  have  great  force  in  conferring  upon  the  phrase  an  ofiirma- 
tive  meaning.  Upon  this  point  we  are  referred  to  the  views  expressed 
by  Judge  Folger  in  Manning,  Bowman  &  Co.  v.  Keenau  et  al.,  73  N.  T. 
56.  He  says:  *'  The  word  *  unless '  has  the  force  of  '  except' — its  primary 
meaning  is  *  unloosened  from  * — so  what  follows  in  the  sentence  after  the 
word  *  unless '  is  excepted  or  unloosened  from  what  went  before  it.  *  *  * 
Such  a  form  of  expression  in  a  statute  sometimes  amounts  to  an  affirma- 
tive enactment,  and  in  fact  in  propria  vigore  confers  all  that  is  excepted 
from  a  negative  or  restrictive  provision.  *  *  *  Nor  are  instances 
lacking  in  enactments  where  it  is  manifest  that  by  the  expression  of 
matter  under  the  bead  of  the  word  '  unless '  it  was  meant  to  affirm  the 
contrary  of  what  was  previously  stated." 

Conceding  the  soundness  of  these  views,  we  observe  that  they  were 
announced  in  the  interpretation  of  the  phraseology  of  a  statute,  not  of  a 
constitution.  The  purpose  and  efifect  of  the  same  negative  sentence 
might  be  wholly  different  in  the  two  instruments.  For  example,  in  the 
absence  of  constitutional  provisions  the  legislature  would  have  unlimited 
jurisdiction  on  the  subject  of  removal  of  county  seats.  Were  it  to  enact 
in  such  case  that  no  county  seat  should  be  removed  unless  a  majority  of 
the  qualified  electors  vote  therefor,  there  would  be  an  affirmative  impli- 
cation that  such  a  vote  would  authorize  a  removal.  The  practical  effect 
of  this  negative  phraseology  would  be  equivalent  to  an  affirmative  enact- 
ment, for  the  reason  that  it  would  be  the  latest  expression  of  the  will  of 
a  body  having  jurisdiction  of  the  subject. 

The  same  provision,  however,  in  a  constitution  would  be  a  direction  to 
the  law-making  power  that  it  may  not  authorize  by  law  the  thing  to  be 
done  upon  a  less  vote  than  of  a  majority.  If  the  statute,  when  passed, 
should  make  no  requirement  at  all  on  the  subject  of  the  vote,  then,  doubt- 
less, effect  could  be  given  to  the  af&rmative  implication  in  the  constitu- 
tional provision,  and  a  majority  vote  be  held  sufficient. 

When  the  lowest  limit  only  is  fixed  in  the  fundamental  law,  the  legis- 
lature may  act  without  restraint  in  the  ascending  scale,  as  we  have  before 
stated;  and  having  fixed  in  the  statute  the  vote  which  shall  be  required, 
it  becomes  the  paramount  law,  and  nothing  is  left  for  implication.  This 
is  but  enforcing  the  rule  announced  by  Chief  Justice  Marshall  in  Gib- 
bons V.  Ogden,  9  Wheat.  188,  that  the  framers  of  the  constitution,  and 
the  people  who  adopted  it,  must  be  understood  to  have  employed  words 
in  their  natural  sense,  and  to  have  intended  what  they  have  said. 

It  is  no  answer  to  this  view  of  the  subject  to  say:  "If  the  legislature 
can  say  that  a  greater  number  than  a  majority  shall  be  required  to  re- 
move a  county  seat,  they  can  say  that  every  voter  in  the  county  shall 
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^^t/?'- the  rer,, 

the     '^'^^  of  11^^  ^^^  to  effect  the  same,  and  thereby  render  nugatory  the 
eruorai  of  a  ^^^«titution  as  to  a  majority  vote,  and  in  effect  prohibit 

tiiorm     "    ^  ^^^tutej       ^^'^  ^*   fi'uch  a  construction  of  the  constitution  as  "will 

^^^GQiiQ^  ^^no6  aided  by  a  suggestion  that  unless  the  construc- 

^^"^^^  ^'^pass]  'adopted  by  the  courts  the  legislature  will  have 

*  ^^^al  »«^^  I^  re  judicial  to  the  rights  of  the  people. 


tile 


in/ex-e: 


«c 


e  that  if  unrestrained  the  chosen  representa- 

mmit  either  a  foolish  or  a  corrupt  act.     Legal 

of  the  integrity  and  wisdom  of  legislators,  as 

j-^^cnoti      ' '^  ^^cenh         — -^^-.x  enactments.     Said  Mr.  Justice  Washington : 

^  ^^vot^'^  ?^^ieieo--^-P^^?^^*  ^^^  *^  *^®  wisdom,  the  integrity,  and  the 

I>ej-onc|    ?»    ^^  ^a/i'dffc^        ^^^®  body  by  which  any  law  is  passed  to  presume 

jplie  w^    ^^^^ouahi^  3^*>tLil  its  violation  of  the  constitution  is  proved 

tutionaj       ®'^^^or  baa  ^^^^^t:"  Ogden  v.  Saunders,  12  Wheat.  270. 

^^  that     h^^^^^^^ioDa     -r    ^^^*^    oppressive  legislation,  not. obnoxious  to  consti- 

^^<3  can^  ^"^^  ^^^K  ilx  ^      ^*xid  to  be  an  appeal  to  the  law-making  power. 

as  the  e  ^^^T^^^tlie  w:^     X^^ople  in  their  sovereign  capacity  are  supreme, 

^  ^ -   /?2®^itu tion  i  ctk ^^^  "^^  ^^'     ^^®  courts  can  on ly  enforce  such  limitations 

«titution»i  "'®  Propositi 


Xproceedings  of  the  constitutional  convention  re- 
14,  has  been  furnished  us  by  counsel,  aecom- 
that  **  the  record  shows  clearly  that  the  con- 
^clared  its  purpose  of  leaving  the  removal  of 
't^he  majority  of  the  qualified  electors,  and  not  to 


^•"ere  IS  nothing  iji   ^V^ 
Purpose  of   the  prox.  .^ 


proceedings  only  show  that  a  diversity  of  opin- 
ion as  to  how  far  the  legislative  power  should 
'<!  ^^ct  of  the  vote  that  should  remove  a  county  seat. 
convev    1  i    "~r*"^'*^^^i        X^foceedings  of  the  convention  to  point  out  the 
comn^^^      ^  ^^^'^a^j^^^  5-^^:^  made  by  it  concerning  this  vote,  beyond  that 
stricf  ^^'f."®'^?®.^,^P<^:fc:-t?^^^^S  of  the  words  employed  therein.     The  plain, 

-•*  the  language  used  indicates  an  intention  to  re- 
-^  of  the  legislature  in  respect  to  the  general  law 
't^o  pass  on  the  subject.  That  a  portion  of  the 
c>f  placing  the  limitation  at  a  majority,  and  a  por- 
^  laot  indicate  a  purpose  of  withdrawing  the  sub- 
^ion  and  discretion,  save  only  to  the  extent  of  the 


-wrictor   limit  the^pT^r 
^J^^ch  it  was  requii^ 
jnembers  were  in  f^^^ 
l^on  at  two  thirds,  ^ 
ject  from  legislatiV^ 
iiinitalion  imposed. 
There   are  instai. 
iiamed  a  constituti- 
tion,     W^e  do  not  r . 
oiie  of  interpretati - 
?*y3  Jud^o  Cooley      ^ 
^^^  of  it   must  coA  ^ 

g'lage  usea  in  the 
common  understa,^  -^  ^ 

Jl.  1881,  tbat  the  ^^ 
^^o  thirds  of  the  c,^ 

e  r*^  to  remov^ 
rSl  t^^  county 
The  judgmeut 


^t. 


'v^here  the  proceedings  of  the  convention  which 
Q  said  to  furnish  valuable  aid  in  its  interpreta- 
this  as  one  of  them.     The  inquiry  here  is  purely 
language.     The  constitution  derives  its  force, 
the  people  who  ratified  it,  and  their  understand- 
This  is  to  be  arrived  at  by  construing  the  lan- 
^ment  according  to  the  sense  most  obvious  to  the 

e  objections  raised  against  the  act  of  February 
valid.  And  it  appearing  from  the  record  that 
s  of  Custer  county  voting  on  the  proposition  did 

csounty  seat  of  said  county  from  liosita  to  Silver 

c^s  not  removed. 

clistrict  court  is  a£Srmed. 
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COFPMAN   ET  ALS.    V.    BkOWU. 
Filed  January  18,  I884. 

Finding  of  the  Jury  will  not  be  Disturbed  when  the  evidence  is  conflicting^. 

A  Defendant  is  Bound  by  an  Admission  in  his  Answer  as  to  the  amount  dae 
from  him  to  the  plaintiff,  and  it  is  error  for  the  cour*-  to  order  judgment  to  be  entered 
upon  a  verdict  for  a  less  amount. 

Appeal  from  a  judgment  of  tbe  district  court  for  San  Juan  county. 
The  opinion  states  the  facts. 

Hudaon  &  Slaymaker,  (7.  if.  Frasier,  and  M,  B.  Carpenter,  for  the 
appellants. 

No  appearance  for  the  appellee. 

By  Court.  There  is  some  conflict  in  the  evidence  as  to  the  exact  date 
"when  the  partnership  of  appellants  was  formed.  But  the  cause  was  tried 
to  a  jury,  and  we  will  not  disturb  their  finding  upon  this  question,  which 
was  submitted  to  and  considered  by  them.  The  answer  avers  a  tender  of 
thirty-one  dollars  and  forty  cents,  and  admits  an  indebtedness  to  plaint- 
iffs of  that  amounts  yet  the  jury  return  a  verdict  for  only  twenty  dollars 
and  forty  cents,  and  the  court  rendered  judgment  therefor.  No  question 
is  made  as  to  the  sufficiency  of  the  tender,  and  we  think,  under  the  ver- 
dict, plaintiffs  ought  not  to  recover  their  costs. 

Although  the  evidence  may  have  convinced  the  jury  that  plaintiffs*  just 
demand  did  not  exceed  the  sum  named  in  their  verdict,  yet  defendant 
was  and  is  bound  by  the  admission  in  his  answer.  Plaintiffs  were  in  any 
event  entitled  under  the  pleadings  to  recover  thirty-one  dollars  and  forty 
cents,  and  the  court  should  have  rendered  judgment  for  that  amount. 

The  judgment  will  be  reversed,  and  cause  remanded  with  directions  to 
the  district  court  to  render  judgment  for  the  sum  above  named. 

The  costs  of  the  appeal  will  be  equally  divided  between  the  parties; 
the  balance  of  costs  will  be  taxed  against  appellants. 

Beversed,  and  judgment  directed. 


SlEBEB   ET  ALS;   V.    FbINK  ET  ALS. 
Filed  January  18,  1884, 

The  Cottrt  mat  Grant  Leave  to  File  an  Answeb  after  the  time  for  answering  has 
expired,  where  no  defauU  has  been  entered. 

In  an  Equitable  Action  the  Court  has  Power  to  Refer  the  Same  to  a  referee  to 
take  the  testimony,  and  to  decide  the  action  upon  the  testimony  so  taken.  In  reviewing 
Buch  evidence  the  appellate  court  may  weigh  the  same  with  a  view  to  a  just  determina- 
tion, uninfluenced  by  the  proposition  that  the  court  below  had  superior  facilities  to  judge 
of  the  credibility  of  witnesses. 

Entry  op  Judgment  in  Vacation.— A  judgment  regularly  rendered  by  a  court  in  the 
transaction  of  its  judicial  business  may  be  entered  of  record  in  vacation. 

An  Appropriation  of  Water  is  not  Complete  until  the  Actual  Diversion  or 
use  of  the  water;  but  if  the  appropriator  prosecutes  his  work  witli  reasonable  diligence 
his  right  of  appropriation  relates  to  the  time  when  the  first  step  was  taken  to  secure  it. 

Abandonment — Evidence  of. — A  failure  to  use  water  appropriated  for  a  time  is  com- 
petent evidence  on  the  question  of  abandonmment,  and  if  such  non-user  continues  for  an 
unreasonable  period,  it  may  create  a  presumption  of  intention  to  abandon.  Such  pre- 
sumption is  not  conclusive,  but  may  be  overcome  by  other  satisfactory  evidence. 

Change  of  Point  of  Diversion— Effect  of.— An  appropriator's  rights  of  priority 
are  not  affected  by  a  change  of  eighty  feet  in  the  point  of  diversion,  when  both  points  of 
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appropriation  were  npon  the  saine  stream,  and  no  change  was  made  in  the  quantity  of 
water  diverted,  and  no  one  wiu  injured  by  the  removal,  and  the  use  and  the  points  of 
a))pIication  of  such  use  remained  the  same. 

Afpucatiox  of  the  Watek  to  Some  Useful  I^dustbt  is  essential  to  a  valid  appro- 
{•riatioD.  Such  application  must  be  made  i^ithin  a  reasonable  time  to  the  business  for 
«  hich  the  appropriation  was  made.  What  constitutes  such  reasonable  time  is  a  question 
of  fact,  depending  upon  the  circumstances  of  each  case. 

Increase  in  the  Amount  of  Water  Appropkiated. — Where  a  prior  appropriator  of 
water  sabsequently  enlarges  his  ditches,  and  diverts  a  larger  amount  of  water  than  that 
originally  appropriated,  his  right  to  the  increased  flow  is  taken  subject  to  the  rights  of 
otlier  appropriators  which  attached  prior  to  the  time  of  enlargement. 

Appeal  from  a  judgment  of  the  district  court  for  Custer  counij.  The 
opiDioQ  states  the  facts. 

Blackburn  db  Dale,  for  the  appellants. 

A.  J.  Rising,  for  the  appellees. 

Helm,  J.  There  was  no  error  in  allowing  the  answer  to  be  filed.  No 
default  had  been  entered  after  the  statutory  period  for  answering  ex- 
pired, and  it  is  doubtful  if  leave  of  court  even  was  necessary,  unless  sec- 
tion 75  of  the  code  may  be  construed  as  requiring  such  leave,  for  it  is 
said  that  the  office  of  a  default  is  '*  to  limit  the  time  during  which  the 
defendant  may  file  his  answer,"  and  that ''  if  plaintiff  fail  to  take  a  de- 
fault before  trial,  it  is  a  favor  to  the  defendant:''  Drake  v.  Da?enick,  45 
Cal.  463;  Manville  v.  Parks,  1  West  Coast  Rep.  603. 

Certainly  when,  as  in  this  case,  application  is  made,  and  leave  granted 
upon  terms  by  order  of  court,  no  default  having  been  entered,  there  is 
110  irregularity  upon  which  we  would  reverse  the  judgment. 

Ibis  is  purely  a  chancery  case;  equitable  questions  only  are  presented, 
and  equitable  relief  alone  is  demanded.  The  cause  must  be  tried  to  the 
coQrt,  unless  both  parties  consented  to  a  trial  by  jury;  the  court,  of 
course,  possessing  the  right  to  submit  certain  issues  of  fact,  had  they 
existed,  to  a  jury  or  referee:  Sess.  Laws,  1879,  sec.  14,  p.  122. 

The  court  in  this  action  submitted  no  issue  to  the  referee,  and  the 
referee  assumed  no  judicial  function;  he  determined  no  question,  and 
reported  no  finding;  he  only  performed  the  ministerial  duty  of  reducing 
the  testimony  to  writing,  and  returning  the  same  to  the  chancellor,  who 
then  heard  the  arguments  of  counsel  and  tried  the  case  upon  the  plead- 
ing:} and  the  evidence  so  reported. 

We  think  that  such  cases  may  be  tried  upon  proofs  taken  in  this  way, 
or  upon  oral  testimony  given  in  open  court.  We  do  not  understand  the 
chapter  on  references,  or  any  other  provision  of  the  code,  as  operating 
to  deprive  the  court,  under  the  statute  above  cited,  of  the  power,  iu 
cases  like  this,  to  direct  upon  its  own  motion  the  taking  and  reporting 
of  evidence  in  the  manner  adopted  herein — a  power  which  was  feo  fully 
conceded  and  so  freely  exercised  before  that  instrument  became  a  law. 
The  case  of  Williams  v.  Benton,  24  Cal.  424,  is  not  analogous.  The 
reference  there  was  to  hear  the  evidence,  and  decide  the  issue;  the  opin- 
ion considers  the  compulsory  power  of  the  court  to  authorize  a  finding 
tLnd  judgment  by  the  referee.  Besides,  when  that  opinion  was  written, 
the  California  practice  acts  contained  no  such  provisions  as  section  14 
above  mentioned — a  statute  which  has  an  important  bearing  upon  this 
aiid  several  other  questions  connected  with  the  distinction  between  pro- 
cedure at  law  and  in  equity. 

Counsel  for  plaintiffs  in  error  express  a  desire  to  have  this  court  review 
the  case  upon  its  merits,  and  "  determine  the  rights  of  the  parties  so  that 
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the  proper  decree  may  be  made  below;  "and  under  the  fourteenth  and 
fifteenth  ausignments  of  error  the  argument  and  answer  discuss  but  one 
proposition,  viz.,  the  validity  of  a  judgment  entered  in  vacation. 

The  question,  therefore,  which  we  shall  consider  under  these  assign- 
ments, is  whether  a  judgment  regularly  rendered  by  a  court  in  the  trans- 
action of  its  judicial  business  may  be  entered  of  record  in  vacation. 

In  Stearns  v.  Aguirre,  7  Cal.  443,  cited,  the  clerk  attempted  to  enter 
a  judgment  in  vacation,  when  it  was  neither  rendered  by  a  court  nor 
pronounced  by  law.  Such  a  judgment  is  of  course  void;  it  is  an  attempt 
by  a  mere  ministerial  officer  to  perform  judicial  duties.  The  case  is  not 
in  point  upon  the  question  above  stated.  The  pronouncing  of  judgment 
is  a  judicial  act;  the  entry  of  record  thereof  is  a  ministerial  duty.  The 
judgment  is  complete  when  properly  declared,  though  the  mechanical  act 
of  recording  the  same  has  not  been  performed. 

In  jury  trials  our  code  directs  the  clerk  to  discharge  this  duty  within 
a  specified  time  after  verdict,  but  if  he  fails  or  neglects  to  do  so  within 
the  statutory  period,  the  judgment  itself  being  j^ronounced  in  the  ver- 
dict is  none  the  less  valid,  and  may  still  be  recorded;  the  code  does  not 
require  the  entry  to  be  made  in  term  time,  and  in  no  event  do  the  pro- 
visions limiting  the  time  apply  to  trials  by  the  court. 

The  practice  of  entering  judgments  in  vacation  prevailed  at  common 
law:  Freeman  on  Judgments,  3d  ed.,  sec.  38  et  seq.;  see  also  Code  of 
Proc,  sec.  144. 

The  remaining  assignments  of  error  question  the  sufficiency  of  the  evi- 
dence to  support  the  decree.  Upon  the  principles  of  law  governing  the 
rights  of  the  parties,  counsel  for  both  sides  are  in  perfect  harmony — a 
circumstance  which  is  esj^ecially  gratifying,  as  the  court  has  no  fault 
to  find  with  the  legal  doctrines  thus  agreed  upon.  The  case  was  tried 
in  the  district  court  mainly  u^Don  proofs  taken  and  reported  by  a  master 
or  referee.  It  is  therefore  our  duty  to  "  sift  and  weigh  all  the  evidence 
with  a  view  to  a  just  determination,  uninfluenced  by  the  proposition  that 
the  court  below  had  superior  facilities  to  judge  of  the  credibility  of 
witnesses:"  Miller  et  al.  v.  Taylor  et  al.,  6  Cal.  45. 

The  record  contains  over  seven  hundred  and  fifty  folios  of  evidence, 
and  we  can  not  analyze  the  same  in  this  opinion;  we  shall  content  our- 
selves with  a  statement  of  the  material  conclusions  of  fact  to  be  drawn 
therefrom.  Plaintiffs  aver  priority  of  right  to  the  water  in  controversy 
through  what  is  known  as  the  Wilson  and  Brown  ditch;  defendants  base 
their  claim  thereto  upon  alleged  appropriations  thereof  by  means  of 
the  Old  or  Becker  and  the  Edward  P.  Smith  ditches.  A  fourth,  called 
the  School  Section  ditch,  is  described  in  the  testimony,  and  will  com- 
mand our  attention.  The  "Wilson  and  Brown  ditch  was  constructed  for 
the  purpose  of  irrigating  two  tracts  of  land  owned  by  Wilson  and  Brown 
respectively.  Plaintiff  Wheeler  is  the  grantee  of  Wilson,  and  plaintiffs 
Sieber  and  Hudson  held  title  under  a  conveyance  from  Brown.  The 
priority  of  appropriation  through  the  Becker  ditch  proper  is  practically 
conceded,  though  a  suggestion  of  abandoment  is  made;  it  is  probably 
the  oldest  connecting  with,  Antelope  creek. 

We  do  not  understand  that  plaintiffs  complain  of  this  appropriation 
of  water;  their  contention  is  that  defendants  can  not  use  this  priority  to 
sustain  their  right  to  water  through  the  School  Section  ditch.  We 
think  plaintiffs  are  right  in  this  respect.  The  head  of  the  former  is  on 
Antelope  creek;   that  of   the  latter  is  on  Cottonwood,  a  tributary  of 
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Antelope,  both  being  aboTe  the  pcrrtt  of  coDfluence  of  tlie  two  streams; 
the  latter  was  constructed  in  1875,  yet  wpter  was  diverted  from  Antelope 
creek  through  the  former  as  late  as  1816;  .from  the  evidence  and  maps 
we  conclude  that  the  former  extends  in  a  '^  fef'terly,  and  the  latter  in  a 
northerly,  direction;  they  meet  and  unite,  ar.d  Ute  water  from  both  may 
be  used  in  irrigating  the  same  tract  of  land.  -B.tft  there  are  two  sepa- 
rate and  distinct  divisions  and  appropriations  of  w«ter,  dating  at  difier- 
eat  periods;  and  the  rights  acquii'ed  attach  upon  the  lespective  dates  of 
Rpproprilition.  There  is  some  conflict  of  testimony  aa'to  the  time  of 
appropriation  through  the  Wilson  and  Brown  ditch,  >\fV  are  satisfied 
that  the  ditch  was  commenced  as  early  as  April  or  May,  l-ST.I,  and  that 
it  was  completed  aud  water  turned  in  by  or  before  the  first  of  August. 
The  appropriation  would,  therefore,  date  from  April  or  Mr?y.<:f  that 
year.  We  accept  the  rule  adopted  in  California  and  Nevada  in  this 
connection.  This  rule  is  stated  as  follows:  ''Although  the  appropria- 
tion i3  not  deemed  complete  until  the  actual  diversion  or  use  of  the 
water,  still,  if  such  work  be  prosecuted  with  reasonable  diligence,  the 
right  relates  to  the  time  when  the  first  step  was  taken  to  secure  it: " 
Ophir  M.  Co.  v.  Carpenter,  4  Nev.  544;  Kelly  v.  Natoma  W.  Co.,  6  Cal, 
109, 

Water  was  not  appropriated  through  the  Smith  ditch  until  July  or 
August  of  1871.  If,  therefore,  there  has  been  no  abandonment  of  the 
right  acquired  by  means  of  the  Wilson  ai^d  Brown  ditch,  the  prior  right 
of  plaintiffs  over  the  appropriations  through  the  School  Section  and 
Smith  ditches  is  established. 

Upon  the  question  of  abandonment,  the  testimony  is  by  no  means 
clear.  From  1871  to  1875,  according  to  the  proofs,  each  of  the  three 
ditches  constructed  in  1870  and  1871  was  neglected,  and  probably  used 
lut  little  during  one  or  more  of  the  seasons;  but  we  can  not  say  that 
the  evidence  sufiiciently  establishes  an  intention  to  abandon  either  of 
them,  or  the  right  to  water  acquired  thereby.  A  failure  to  use  for  a 
time  is  competent  evidence  on  the  question  of  abandonment;  and  if  such 
non-user  continued  for  an  unreasonable  period,  it  may  fairly  create  a 
presumption  of  intention  to  abandon;  but  this  presumption  is  not  con- 
clusive, and  may  be  overcome  by  other  satisfactory  proofs.  The  re- 
moval in  1876  of  the  head  of  plaintiffs'  ditch,  and  chauge  of  the  point 
of  diversion  some  eighty  feet,  does  not  affect  their  right  of  priority;  both 
I'oints  of  appropriation  were  upon  the  same  stream;  no  change  was 
made  in  the  quantity  of  water  diverted,  and  no  one  was  injured  by  the 
removal;  the  use  and  the  points  of  application  to  such  use  remained  the 
game. 

But  it  appears  from  the  evidence  of  Wilson  himself  that  prior  to  1876 
lio  part  of  the  water  appropriated  through  the  Wilson  and  Brown  ditch 
was  used  upon  any  portion  of  the  Wilson  tract.  Of  the  quantity  applied 
to  the  irrigation  of  .the  Brown  ranch  we  are  not  satisfactorily  advised. 
There  is  some  proof  that  water  "  ran  to  waste  "  at  the  end  of  the  ditch;  aud 
it  may  be  that  in  1871,  and  during  the  succeeding  four  years,  but  a  part 
of  the  water  diverted  was  actually  applied  to  a  beneficial  use  upon  the 
Brown  land.  If  this  be  the  fact,  plaintiffs  are  only  entitled  to  priority 
for  the  quantity  so  used. 

One  of  the  essential  elements  of  a  valid  appropriation  of  water  is  the 
application  thereof  to  some  useful  industry.    To  acquire  a  right  to  water 
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from  the  diversion  thereof,  ono.  mjidt,  within  a  reasonable  time,  employ 
the  same  in  the  business  for  whl^ch  the  appropriation  is  made. 

What  shall  constitute  such  reasonable  time  is  a  question  of  fact  de- 
pending upon  the  circumstances  connected  with  each  particular  case. 
Plain tiSs  Sieber  and  Hndi^an'  are  entitled  to  a  decree  of  priority,  and  an 
injunction  protecting -flte  same,  for  so  much  of  the  water  appropriated 
through  the  Wilson  and.  Brown  ditch  as  was  used  previous  to  1876  in  irri- 
gatiug  portions  of-  the  Brown  ranch,  of  which  they  are  the  purchasers. 
But  to  determii?.e  tliis  quantity  further  proofs  must  be  taken.     ^ 

It  appears  tK-^t  in  the  summer  of  1876  the  appropriation  of  water  from 
the  Cotton«iysod*by  the  School  Section  ditch  was  enlarged.  Such  iocrease 
is  subject  to  the  right  of  plaintiff  Wheeler,  as  well  as  Sieber  and  Hud- 
son, acJquired  in  the  early  spring  of  that  year  by  the  reconstruction  of 
their  di^tch  and  diversion  therethrough.  But  we  have  no  definite  means 
of  determining  this  quantity  from  the  record;  further  testimony  upon 
this  point  is  also  essential. 

The  decree  will  be  reversed  and  the  cause  remanded,  with  directions 
to  the  district  court  to  take  the  necessary  proof  upon  the  two  questions 
above  mentioned,  and  enter  a  decree  in  accordance  with  the  views  herein 
expressed.  The  costs  of  the  entire  litigation  will  be  equally  divided  be- 
tween the  plaintiffs  and  defendants, 

Eeversed  and  remanded. 


Salisbuby  V,  Ellison'. 

Filed  January  25,  I884. 

The  Surviving  Partner  of  an  Insolvent  Firm  can  not  Assign  thb  Partnee- 
SHJP  assets  for  the  beuefit  of  preferred  partnership  creditors.  If  he  does  so,  the  validity 
of  such  assignment  may  be  questioned  in  a  legal  action  by  a  firm  creditor  without  first 
resorting  to  an  equitable  action  to  cancel  and  set  aside  the  same. 

Defense  not  Pleaded,  when  may  be  Taken  Advantage  of. — After  the  plaintiff 
has  made  out  a  prima  facie  case  and  rests,  the  defendant  can  not  offer  evidence  of  a  du- 
fense,  legal  or  equitable,  which  was  not  presented  by  the  pleadings.  Bui;  when  the  ev- 
idence  of  the  plamtiff  in  support  of  his  case  discloses  a  perfect  defense,  whether  the  same 
be  equitable  or  legal,  he  will  be  deemed  to  have  waived  the  defect  ai'ising  from  a  want 
of  averment  thereof  in  the  answer,  and  the  defendant  may  have  the  benefit  of  sucli 
defense. 

Error  to  the  district  court  for  Boulder  county.  The  opinion  states 
the  facts. 

Harmon  db  Ellis,  for  the  plaintiff  in  error. 

Flail,  Rogers  db  WhUeley,  for  the  defendant  in  error. 

Helm,  J.  B.  F.  Pine,  jun.,  being  the  surviving  partner  in  the  firm  of 
B.  F.  Pine  &  Son,  executed  a  written  assignment  of  all  the  firm  property 
to  defendant  in  error;  this  assignment  was  for  the  benefit  of  the  firm 
creditors,  but  gave  preference  to  two  of  them.  The  firm  being  insolvent, 
Brinker,  one  of  the  creditors  not  so  preferred,  brought  suit  and  recov- 
ered a  judgment  for  the  amount  of  his  claim.  In  aid  of  such  suit  he 
caused  plaintiff  in  error,  as  deputy  sheriff,  to  levy  a  writ  of  attachment 
upon  the  property  three  days  subsequent  to  the  assignment  thereof. 
Thereupon  defendant  in  error,  the  said  assignee,  instituted  his  action 
of  replevin  for  possession  of  the  goods.  This  action  was  successful,  and 
the  present  writ  of  error  was  sued  out  of  this  court  to  reverse  the  judg- 
ment rendered  therein. 
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At'  the  trial  of  the  cause  the  written  asflignment  aforesaid  was  admitted 
in  evideDce  over  defendant's  objection.  This  action  of  the  court  is  as- 
sipfned  for  error,  and  the  most  important  question  presented  rests  upon 
this  objection.  Can  the  surviving  partner  of  an  insolvent  firm  assign  the 
partnership  effects  for  the  benefit  of  preferred  partnership  creditors  ?  If 
he  can  not  do  so,  may  the  validity  of  such  assignment  be  questioned  in 
a  legal  action  by  a  firm  creditor  ?  Or  must  an  equitable  action  be  first  in- 
stituted to  cancel  and  set  aside  the  same  ? 

The  surviving  partner  is  a  trustee,  the  firm  property  being  the  trust 
estate;  the  partuernhip  creditors,  and  the  representatives  of  the  deceased 
partner,  are  the  beneficiaries,  there  being  also  a  beneficial  interest  in 
favor  of  the  trustee  himself.  The  sole  purpose  of  the  trust  is  the  closing 
up  of  the  partnership  business,  and  payment  of  the  surplus,  if  any  after 
the  settlement  of  the  debts,  to  the  proper  parties.  In  the  performance 
of  his  duties  the  surviving  partner  is  goyerned  by  the  rules  applying  to 
ordinary  trustees;  his  acts  are  scrutinized  with  the  same  care,  and  he  is 
held  to  the  same  diligence  and  good  faith  as  is  required  in  the  manage- 
ment of  other  trust  estates:  Gillett  et  al.  y.  Gafi'ney  et  al.,  3  Col.  364. 
His  right  to  make  an  equitable  and  just  assignment  of  the  partnership 
effects  and  credits  for  the  equal  benefit  of  all  the  creditors,  is  now  rec- 
ognized by  a  preponderance  of  authority.  Such  right  is,  we  think,  also 
recognized  and  regulated  by  section  68  of  the  general  statutes.  When 
the  assignment  before  us  was  executed,  however,  this  act  had  not  become 
a  law.  Therefore  our  present  inyestigation  is  not  governed  or  in  any 
manner  affected  thereby.  But  an  assignment  for  the  benefit  of  preferred 
creditors,  the  firm  being  insolvent,  is  declared  invalid  by  courts  of  the 
highest  dignity  and  worth. 

In  his  position  of  trustee  for  aU  the  firm  creditors,  the  surviving  part- 
ner is  not  permitted  to  sacrifice  the  interests  of  one  by  favoritism  shown 
to  another;  if  there  be  not  sufficient  partnership  property  to  pay  all  the 
debts,  equity  and  good  conscience  require  that  the  trustee  shall  dis- 
tribute the  proceeds  therefrom  ratably  among  the  creditors. 

There  are  authorities  which  seem  to  hold  that  a  surviving  partner  may 
prefer  creditors  in  settling  the  firm  obligations;  but,  so  far  as  we  have 
been  able  to  discover,  with  a  single  exception,  there  was  no  question  of 
insolvency  in  the  cases  upon  which  such  declaration  rests.  The  reason 
for  the  rule  prohibiting  preference  among  the  creditors  did  not  exist,  and 
therefore  such  cases  do  not  militate  against  the  correctness  of  the  rule 
vhere  such  reason  appears. 

If  the  firm.assets  are  sufficient  to  pay  all  of  the  firm  debts,  so  that  each 
creditor  will  ultimately  receive  compensation  in  full,  preference  in  the 
time  or  order  of  payment  may  not  be  inconsistent  with  the  conditions  of 
the  trust.  The  exception  referred  to  is  the  case  of  Egberts  v.  Wood,  3 
Paige,  526,  in  which  the  chancellor  suggests  that  the  representative  of 
the  deceased  partner  has  "  no  interest  in  the  question  as  to  what  debts 
shall  be  paid  first,  in  case  the  partnership  effects  are  insufficient  to  pay 
the  whole;"  and  therefore  an  assignment  for  the  benefit  of  preferred 
creditors  can  not  be  impeached  on  the  ground  that  such  representative 
had  no  knowledge  thereof.  **  The  suit  was  brought  by  a  firm  creditor; 
the  assignment  was  not  sustained,  but  the  reason  given  for  declining  it 
^as  that  one  of  the  surviving  partners  had  no  knowledge  thereof  and 
gave  no  consent  thereto." 

But  counsel  for  defendant  in  error  insists  that  the  acts  of  the  surviv- 


104  West  Coast  Reporteh.  [Sup.  C5t  CoL 

iiig  partner  in  tbis  respect  can  only  be  questioned  in  a  court  of  equity; 
tbat  his  assignment  for  the  benefit  of  preferred  creditors  can  not  be  at- 
tacked in  a  legal  forum.  'From  the  nature  of  the  transactions  and  legal 
status  of  the  parties  interested,  it  is  true  that  these  questions  more  often 
arise  in  equitable  actions.  But  such  assignment,  insolvency  appearing 
otherwise,  is  held  void  as  against  a  creditor  injured  thereby;. no  investi- 
gation is  necessary  to  disclose  this  fact,  for  the  instrument,  the  assignor 
being  insolvent,  biears  on  its  face  evidence  of  its  own  invalidity.  Where 
the  void  assignment  is  offered  and  relied  upon  by  the  party  to  be  bene- 
fited thereby,  there  would  seem  to  be  no  good  reason  why  objection  thereto 
may  not,  under  our  practice,  be  made  in  a  court  of  law. 

In  the  action  of  ejectment,  courts  of  law  have  long  assumed  the  privi- 
lege of  rejecting  a  void  deed;  and  they  have  insisted  upon  a  large  con- 
current jurisdiction  with  courts  of  equity  in  investigating  questions  of 
fraud  for  the  purpose  of  determining  such  invalidity.  A  resort  to  equity 
is  necessary  to  set  aside  or  cancel  such  an  instrument  and  remove  the 
cloud  upon  title;  but  the  defect  appearing  on  its  face,  or  being  disclosed 
in  a  proper  manner,  courts  of  law  simply  treat  the  deed  as  a  nullity  and 
ignore  its  existence.  We  do  not  think  that  such  an  assignment  as  the 
one  before  us  ought  to  receive  any  greater  consideration  or  protection 
than  a  void  deed  to  realty.  And  this  is  especially  true  under  our  present 
system  of  procedure. 

Had  plaintiff  averred  ownership  of  the  property  replevied  by  virtue  of 
the  assignment,  defendant  would  have  met  the  averment  with  an  allega- 
tion of  fraud  upon  creditors  in  the  assignment;  and  the  issue  made  upon 
this  question  "would  have  been  fully  tried.  There  being  only  a  general 
allegation  of  ownership  in  the  complaint,  it  would  be  unjust  to  say  tbat 
defendant  might  not  object  to  the  instrument  upon  which  such,  owner- 
ship and  right  to  possession  entirely  depend,  where  the  matters  appear- 
ing on  the  face  of  the  instrument  itself,  together  with  the  evidence  already 
before  the  court,  establish  the  fact  that  the  claim  of  ownership  is  without 
foundation. 

It  must  be  borne  in  mind  that  the  proof  of  plaintiff  in  making  out  his 
case,  including  evidence  without  objection  on  cross-examination,  shows 
beyond  question  the  insolvency  of  the  partnership  at  the  time  of  the  as- 
signment; also  the  facts  that  the  assignment  was  made  for  the  benefit  of 
preferred  creditors,  and  that  Brinker  was  an  unpreferred  creditor  to  the 
extent  of  over  three  thousand  dollars,  and  therefore  plaintiff  himself 
thus  established  a  defense  against  his  own  action,  which,  if  properly 
averred,  would  be  decisive  in  a  court  of  equity.  It  must  also  be  remem- 
bered that  under  our  practice  an  equitable  defense  is  available  in  a  le^al 
action;  and  therefore  defendant  was  entitled  upon  proper  averment  to 
prove  the  same  as  an  affirmative  defense  in  this  case.  He  would  not  be 
permitted,  after  plaintiff  makes  out  a  prima  facie  case  and  rests,  to  offer 
evidence,  either  legal  or  equitable,  which  was  not  presented  by  the  plead- 
ings. But  when  the  evidence  of  plaintiff  in  support  of  his  case  discloses 
a  perfect  defense,  whether  the  same  be  equitable  or  legal,  he  will  be 
deemed  to  have  waived  the  defect  arising  from  a  want  of  averment 
thereof  in  the  answer,  and  defendant  may  have  the  benefit  of  such  de- 
fense. This  is  especially  true  where,  as  in  the  case  before  us,  defendant 
may  not,  previous  to  the  trial,  have  information  which  would  enable  him 
to  plead  the  defense  in  his  answer.  Had  the  assignment  been  rejected  by 
the  court  when  offered  in  evidence,  plaintiff  could  not  have  recovered; 
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haTing  been  received  in  connection  with  the  other  proofs,  it  established 
a  defense  and  defeated  his  claim  of  right  to  possession  of  the  property 
iu  controversy. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Store,  J. ,  concurred. 

Beck,  C.  J.,  dissenting.  The  issues  in  this  case  were  purely  legnl. 
The  action  was  replevin,  the  complaint  merely  alleging  ownership  of  the 
attached  goods  in  the  plaintiff  Ellison.  The  answer  denied  such  owner- 
Bhip,  alleged  ownership  in  B.  F.  Pine,  the  surviving  partner  of  the  firm 
of  B.  F.  Pine  &  Son,  and  an  indebtedness  of  the  fi^m  to  the  attaching 
creditor.  The  fact  that  the  plaintiff  acquired  his  title  through  an  assign- 
ment for  the  benefit  of  creditors  made  by  the  surviving  partner  was  not 
mentioned  in  the  pleadings. 

Prior  to  the  recent  statute  (which,  however,  does  not  affect  this  case), 
it  was  only  in  equity  the  rule  obtained  that  the  'surviving  partner  of  an 
insoWent  firm  could  not  assign  the  firm  assets  with  preferences  to  certain 
of  the  creditors.  Aside  from  this  equitable  rule,  the  surviving  partner 
could  assign  and  convey  the  assets  the  same  as  his  own  property. 

Holding  the  legal  tiUe  and  possession,  he  could  invest  a  purchaser  or 
assignee  with  good  title.  Of  course,  fraud  may  vitiate  any  contract,  but 
the  element  of  fraud  in  fact  does  not  enter  into,  this  case.  Neither  does 
any  matter  of  equitable  defense,  for  the  reason  that  no  such  defense  was 
set  up  in  the  pleadings. 

The  assignment  does  not  show  on  its  face  that  the  late  firm  of  B.  F. 
Pine  &  Son  was  insolvent.  This  appeared  by  extrinsic  evidence  elicited 
on  the  cross-examination  of  the  surviving  partner,  who  was  a  witness  for 
the  plaintiff.  While  an  equitable  defense  may  .be  interposed  in  a  legal 
action,  I  am  of  opinion  that  to  entitle  a  defendant  to  the  benefit  thereof, 
proper  notice  must  be  given  that  such  a  defense  will  be  relied  upon. 
Where  this  is  not  done,  I  do  not  think  that  a  party  who  has  failed  to  sus- 
tain the  legal  issues  involved  in  a  cause  is  entitled  to  equitable  relief 
based  on  the  testimony  only. 

For  the  above  reasons  I  dissent  from  the  opinion  of  the  court. 


Ateikson  et  al.  v.  Tabor  et  al. 

£%led  February  8,  1884. 

JuiMSiiEKT,  WHEN  RELATES  TO  A  Fksehold. — An  appeal  will  not  be  dismissed  on  the 
ground  thai  the  judgment  appealed  fropi  does  not  relate  to  a  freehold,  when  it  appears 
from  the  croea-bill  filed  by  the  appellants  that  the  subject-matter  of  the  litigation  directly 
involved  the  title  to  seveial  mines,  and  the  findings  on  the  issues  presented  by  the  cross- 
UU  were  against  the  appellants. 

WjkiVEB  OF  Appeal. — Matters  may  occur  subsequent  to  the  judgment  which  operate 
to  waive  the  right  of  a  party  to  have  the  judgment  reviewed  on  appeal  or  writ  of  error. 
When  such  matters  appear  of  record,  the  objection  to  the  appeal  may  be  raised  by  a  mo- 
tkai  to  dismiss;  but  where  they  do  not  so  appear,  the  objection  must  be  raised  by  a  plea 
ia  bar  of  the  prooeedinss  in  error.  The  supreme  court  has  jurisdiction  to  institute  the 
inquiry  wheuier  the  matters  alleged  to  constitute  the  waiver  have  in  fact 


occur  red. 

A  Pabtt  Who  has  Yoluntabilt  Taken  Advantage  of  a  Judgment  rendered  at 
M«  priM  can  not  afterwards  prosecute  proceedings  to  reverse  it. 

Honoir  to  dismiss  an  appeal  from  a  judgment  of  the  district  court  for 
Uke  countj.    The  opinion  states  the  facts. 
Ko.  10-3 
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Markham,  Patterson  &  Thomas  and  Belford  &  Reed^  for  tbe  appellants. 
L.  C,  Rockwell^  for  the  appellees. 

By  the  Court.  The  appellees  move  to  dismiss  the  appeal,  and  assign 
two  principal  grounds  for  tbe  motion:  one  being  that  the  appellants, 
siuce  taking  the  appeal,  have  availed  themselves  of  a  large  portion  of 
the  money  deposited  as  the  purchase  money  of  the  mines  involved  in  the 
litigation,  and  have  thus  waived  their  right  to  have  the  judgment  ap- 
pealed from  reviewed  on'appeal;  the  other  ground  of  tbe  motion  is,  that 
the  judgment  appealed  from  does  not  relate  to  a  franchise  or  a  freehold, 
and  is  not  a'  judgment  for  money;  for  which  reasons  no  appeal  lies.  The 
latter  ground  is  not  sustained,  but  directly  contradicted,  by  the  record. 
The  subject-matter  of  the  cross-bill  relates  to  a  freehold.  It  institutes  a 
contest  directly  involving  the  title  to  several  mines,  alleging  that  the 
deed  executed  and  deposited  in  escrow  by  the  appellants  was  surrepti- 
tiously obtained  by  the  appellees;  that  the  conditions  of  the  sale  were 
not  complied  with;  and  that,  for  these  reasons,  the  title  did  not  pass. 
The  cross-bill  prays  for  afiSrmative  relief,  and  that  the  deed  be  ordered  to 
be  delivered  up  to  be  canceled,  and  that  appellants  be  decreed  to  be  the 
owners  of  the  real  estate,  free  and  clear  of  all  claims  of  the  plaintiffs. 
The  referee  found  against  the  appellants  on  the  issues  presented  by  the 
cross-bill,  and  that  they  were  not  entitled  to  the  relief  prayed  for.  Con- 
sequently, the  effect  of  the  decree  was  to  deny  appellants'  claim  of  title 
to  the  real  estate,  and  to  recognize  their  right  to  the  purchase  money  de- 
posited under  the  contract.  Nevertheless,  the  judgment  still  relates  to 
a  freehold,  and  is  reviewable  upon  appeal. 

Upon  the  other  ground  assigned  in  support  of  the  motion,  that  since 
taking  their  appeal  the  appellants  have  availed  themselves  of  the  benefit 
of  the  judgment  and  the  contract  by  accepting  and  receiving  a  large  por- 
tion of  the  purchase  mohey  so  deposited,  thereby  waiving  their  right  to 
have  appellees'  title  declared  null  and  void,  as  having  been  surrepti- 
tiously obtained,  we  observe  that  this  point  can  not  properly  be  raised 
by  motion.  Matters  may  occur  subsequent  to  judgment  which  operate 
to  waive  tbe  right  of  a  party  to  have  the  judgment  reviewed  on  appeal  or 
upon  writ  of  error.  When  such  matters  appear  of  record,  the  objection 
is  properly  raised  by  a  motion  to  dismiss;  but  when  they  do  not  so  ap- 
pear, the  objection  must  be  raised  by  a  plea  in  bar  of  the  proceedings  in 
error:  Powell  on  Appellate  Proceedings',  p.  121,  sec.  12  a,  and  authorities 
cited. 

We  entertain  no  doubt  of  the  general  proposition  that  it  is  inconsist- 
ent with  the  principles  of  justice  and  the  rules  of  law  to  permit  a  party 
who  has  voluntarily  taken  advantage  of  a  judgment  rendered  at  nisi  prius 
to  afterwards  prosecute  proceedings  to  reverse  it.  Neither  have  we  any 
doubt  of  the  jurisdiction  of  this  court  where  such  conduct  of  a  litigant 
before  it  is  properly  alleged,  and  the  matter  does  not  appear  of  record, 
to  institute  the  necessary  inquiry  whether  the  matters  alleged  to  consti- 
tute the  waiver  have  in  fact  occurred. 

To  sustain  tbe  appellants'  objection,  and  hold  that  we  are  without 
power  to  institute  such  inquiry,  is  equivalent  to  saying  that  the  supreme 
court  of  this  state  is  without  power  to  determine  a  question  pertaining  to 
its  own  jurisdiction. 

The  motion  to  dismiss  the  appeal  will  be  denied,  without  prejudice  to 
the  rights  of  the  appellees  to  set  up  the  same  matters  of  waiver^  by  a 
j)lea  in  bar  to  the  proceedings  on  appeal. 
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De  Lappe  v.  Sullivan. 

FUed  February  8,  I884. 

Fbotisions  of  TH5  Statuts  IS  Reference  to  FuKNisHiya  a  Bill  of  Partici7- 
uss  are  applicable  to  proceediDgs  in  the  county  poort  on  appeal  from  a  judgment  of  the 
justice's  court. 

Dekul  of  a  Motion  for  a  More  Specific  Bill  of  Particular^,  if  erroneous, 
will  not  warrant  a  reversal  of  a  judgment  when  the  defeated  party  was  not  prejudiced 
thereby. 

Ukdkr  a  Contract  of  Employment  where  the  Work  is  to  be  Done  by  tek 
Dat  or  Month,  and  nothing  is  said  as  to  the  time  of  payment  for  the  services  to  be  ren- 
dered, the  wages  of  the  employe^  are  due  and  may  oe  demanded  at  the  close  of  each 
day  or  month,  as  the  case  may  be.  After  such  demand  and  non-payment,  the  employee 
may  maintain  attachment  proceedings  to  recover  his  wages. 

Appeal  from  a  judgment  of  the  county  court  for  Lake  county.  Tlid 
opinion  states  the  facts. 

Templer  &  Hodges^  for  the  appellant. 

G.  0,  White  and  T,  (7.  Early,  for  the  appellee. 

Helm,  J.  No  objection  is  made  here  to  the  amount  of  the  judgment 
rendered  by  the  county  court,  nor  to  appellant's  liability  therefor;  it  is 
conceded  that  the  labor  was  performed,  and  that  appellee  was  justly 
entitled  to  the  sum  found  due  him.  Defendant  below  demanded  an 
itemized  statement  of  the  account  sued  on;  in  response  thereto  plaintiff 
fnrDiehed  the  following:  ''  Deo.  5, 1882.  Balance  due  for  work  to  John 
Sullivan,  $182.65."  The  court  overruled  defendant's  motion,  filed  under 
the  statute  for  a  rule  requiring  a  more  specific  bill  of  particulars  or  state- 
ment.   The  first  assignment  of  error  rests  upon  this  ruling. 

The  suit  is  in  the  county  court  on  appeal  from  a  justice  of  the  peace,  and 
therefore  there  are  no  written  pleadings;  but,  nevertheless,  we  think  the 
Btatate  applicable  to  the  proceedings  in  the  appellate  court,  and  that 
defendant  might  properly  invoke  its  aid  by  the  motion  filed.  It  is  suf- 
ficient, however,  for  us  to  say  that  appellant  is  in  no  position  to  avail 
himself  of  an  error,  had  one  been  committed  in  denying  his  motion. 
For  as  already  stated,  he  is  not  complaining  of  injustice  or  injury  in  the 
amoontof  the  judgment  rendered;  he  is  seeking  no  reversal  on  the  ground 
that  the  sum  recovered  is  excessiye,  or  that  he  was  in  any  way  surprised 
or  prejudiced  by  the  evidence  offered  in  proving  the  plaintiff's  account. 

A  judgment  will  not  be  reversed  for  errors  which  could  not  have  preju- 
diced the  appellant.  The  ground  averred  in  plaintiff's  affidavit  for 
attachment  is,  "  that  the  debt  was  for  work  and  labor  performed,  which 
should  have  been  paid  at  the  time  the  work  and  labor  was  performed." 
This  averment  was  duly  traversed  and  put  in  issue  by  affidavit  in  the 
nsnal  form.  But  by  stipulation  of  the  parties,  the  trial  of  this  issue  was 
postponed  till  the  final  hearing;  and  it  was  then  submitted  to  and  de- 
termined by  the  court  in  connection  with  the  principal  case. 

The  proofs  show  that  plaintiff  was  working  for  defendant  by  the  day; 
ihat  there  was  no  stipulated  time  for  payment  of  his  wages,  but  that  they 
▼ere  paid  from  time  to  time  as  plaintiff  needed  the  money  and  made 
demand  tiierefor;  that  either  party  might  terminate  the  contract  of  em- 
ployment, as  defendant  did,  at  any  time;  and  that  when  discharged,  plaint- 
iff demanded  the  wages  then  due  and  unpaid. 

1¥here  by  coniraot  one  is  employed  by  another  to  work  by  the  day  or 
month,  and  notULDg  is  said  as  to  the  time  of  payment  for  the  services  ta 
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be  rendered,  his  wages  are  due  and  may  be  demanded  at  the  close  of 
each  day  or  month,  as  the  case  may  be.  We  think  such  services  are  com- 
prehended within  the  meaning  of  the  statute  relied  on,  and  that  after 
demand  for  the  amount  due  the  laborer  may  maintain  his  attachment 
proceedings.  The  court  was  justified  in  sustaining  the  attachment  sued 
out  in  this  case.  This  conclusion  disposes  of  the  remaining  assignment 
of  error. 

The  judgment  will  be  affirmed. 

Affirmed. 


De  Lappe  v.   Sttllivan. 

lUed  February  8,  I884. 
Judgment  Affikmed  on  the  Authority  of  De  Lafpe  t.  Suluyak,  ante,  107. 

Appeal  from  a  judgment  of  the  county  court  for  Lake  county.  The 
opinion  states  the  facts. 

Templer  db  Hodges,  for  the  appellant. 

G.  G.  White  and  T,  G.  Early,  for  the  appellee. 

By  the  CoxmT.  The  questions  submitted  for  adjudication  in  this  cause 
are  identical  with  those  considered  in  the  case  of  De  Lappe  ▼.  John  Sulli- 
van, ante,  107,  which  has  just  been  decided.  The  evidence  in  no  way 
changes  or  modifies  the  conclusions  there  arrived  at.  This  appeal  must 
therefore  be  determined  in  the  same  way. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


Wexse  bt  Aii.  V.  Babesb. 

Filed  February  8,  I884. 

Tenants  in  Common  Who  are  Joined  as  Plaintiffs  in  an  Action  of  Ejectment 
are  presumed  to  have  consented  to  snch  joinder. 

One  Tenant  in  Common  may  Recover  Possession  of  the  Whole  of  common  prop- 
erty, in  an  action  of  ejectment,  as  against  an  adverse  possessor. 

Amendment — Joinder  of  Co-tenakts. — ^A  complaint  in  an  action  of  ejectment, 
brought  by  a  tenant  in  common  to  recover  possession  of  his  undivided  share  in  certain 
mining  claims,  as  against  an  adverse  possessor  holding  under  an  entirely  different  source 
of  title,  may  be  amended  by  joining  as  plaintiffs  the  other  tenafits  in  common,  and  seek- 
ing the  recovery  of  the  entire  property.  Snch  an  amendment  does  not  change  the  nature 
of  the  original  cause  of  action. 

Prior  Location  of  a  Mining  Claim  is  not  Invalidated  bt  a  Mistake  of  the  Re- 
corder in  recording  such  location  by  a  name  somewhat  different  from  that  stated  in  the 
certificate  of  location. 

A  Valid  Location  of  a  Minino  Claim  can  not  be  Made  while  the  same  is  in  the 
actual  poesession  of  other  prior  locators.  The  description  of  a  mining  claim,  as  the  same 
appears  in  the  complaint  and  on  the  record,  held  sumcient. 

Appeal  from  a  judgment  of  the  district  court  for  Park  county.  The 
opinion  states  the  facts. 

George,  AHaxweU,  and  Phelps,  for  the  appellants. 

W.  P,  Wade,  George  M.  Dunn,  and  A.  Danford,  for  the  appellees. 

Beck,  C.  J.  The  principal  errors  assigned  are,  that  the  district  court 
erred  in  allowing  the  amended  complaint  to  be  filed,  and  in  making  Ben- 
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bow  and  HoBsey  parties  to  the  action.  The  action  was  originally  insti- 
tuted by  Barker  and  Wade  as. plaintiffs,  alleging  that  they  were  entitled 
to  one  undivided  one  half,  or  each  to  one  undivided  one  fourth  of  the 
Tanner  Boy  lode,  and  that  the  defendants  had  wrongfully  entered  upon 
said  claim  and  taken  possession  thereof,  to  the  exclusion  of  the  plaintiffs 
and  their  grantors,  etc.  Afterwards  leave  was  granted  the  plaintiffs, 
after  service  of  notice  upon  the  defendants,  to  file  an  amended  complaint 
in  said  cause  making  the  said  Benbow  and  Hussey  parties  plaintiffs.  The 
amended  complaint  alleges,  among  other  things,  '*  that  plaintiffs  are,  and 
were  at  the  institution  of  this  suit,  owners  and  entitled  to  the  possession 
of  said  claim  in  the  following  proportions,  to  wit,  each  to  an  undivided 
one  fourth,  and  that  they  claim  the  right  to  occupy  and  possess  said  prem- 
ises by  right  of  pre-emption  and  by  virtue  of  full  compliance  with  the 
local  laws  and  rules  of  miners  in  said  mining  district,  the  laws  of  the 
United  States  and  of  said  state  of  Colorado,  and  by  actual  prior  posses- 
sion as  a  lode  mining  claim.  Plaintiffs  in  error  assume  that  Benbow  and 
Hussey  were  made  parties  to  the  amended  complaint  without  their 
consent. 

We  have  searched  the  record  in  vain  for  evidence  to  sustain  this 
assumption.  The  averments  of  the  amended  complaint  are  to  the  effect 
that  Benbow  and  Hussey  are  tenants  in  common  with  the  original  plaint- 
iffs. Barker  and  Wade,  and  that  each  of  said  four  plaintiffs  is  the  owner 
of  an  undivided  one  fourth  of  the  property  sued  for.  All  were  proper 
parties  to  the  complaint,  and  the  presumption  obtains  that  all  consented 
to  become  parties  plaintiffs,  as  otherwise  those  not  consenting  would 
have  been  joined  as  defendants:  C.  C,  sees.  11,  13. 

The  amended  complaint  having  been  filed  by  leave  of  the  court  after 
notice  to  the  defendants,  and  the  defendants,  having  suffered  a  default  to 
be  entered  against  them,  are  in  no  position  to  complain  of  the  judgment. 
On  behalf  of  the  appellants^  it  is  insisted  that  the  amendment  changed 
the  subject-matter  of  the  action.  This  view  can  not  be  sustained.  True, 
the  original  complaint  only  claimed  for  the  plaintiffs  Barker  and  Wade 
an  undivided  half  of  the  Tanner  Boy  lode;  but  as  against  the  appellants, 
they  were  entitled  to  recover  the  entire  lode,  and  the  original  complaint 
might  have  been  amended  to  claim  the  whole.  The  defendants  did  not 
claim  to  be  co-tenants  of  Barker  and  Wade,  but  were  claiming  the  entire 
lode  by  a  wholly  different  and  adverse  title. 

The  law  is,  that  in  ejectment  one  tenant  in  common  may  recover  pos- 
session of  the  entire  tract  as  against  all  persons  but  his  co-tenants: 
Mahoney  v.  Van  Winkle,  21  Cal.  683;  Hart  v.  Robertson,  Id.  348. 

The  amended  complaint  alleges  that  the  plaintiffs  are  the  owners  and 
entitled  to  the  *  possession  of  the  lode.  It  further  alleges  that  each 
plaintiff  is  the  owner  of  an  undivided  one  fourth  of  the  lode.  The  stipu- 
lation of  facts  filed  in  the  cause  shows  that  all  the  plaintiffs  derive  title 
from  the  same  source,  that  is,  from  the  same  act  of  location.  It  also 
shows  that  the  defendants  claim  title  by  virtue  of  a  location  of  the  same 
lode,  made  long  subsequent  to  the  plaintiffs'  location.  Defendants  were 
in  no  manner  prejudiced  by  the  filing  of  the  amended  complaint.  The 
same  title  alleged  in  the  original  complaint  was  stated  and  relied  upon 
for  a  recovery  in  the  amended  complaint.  Defendants  were  not  inter- 
ested in  this  title,  but  claimed  adversely  to  it.  It  was  therefore  wholly 
immaterial  to  them  whether  the  action  was  brought  in  the  names  of  the 
several  co-owners  against  them,  or  in  the  names  of  a  portion  thereof. 
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But  the  point  is  made  that  plaintifiEs'  location  was  invalid  because  the 
name  of  the  lode  was  by  mistake  recorded  "  Farmer  Boy "  instead  of 
"  Tanner  Boy,"  as  it  was  written  in  the  location  certificate.  This  was  a 
mistake  of  the  recorder,  and  can  not  avail  the  defendants  in  this  case. 
The  certificate  itself  appears  to  have  complied  with  the  statute:  Gen. 
Laws,  sees.  1813,  1814. 

Plaintiffs  were  not  responsible  for  the  mistake  of  the  recorder:  Myers 
V.  Spooner,  55  Cal.  268.  Besides,  the  defendants  were  not  misled  by 
the  alleged  error.  They  have  permitted  judgment  to  go  against  them 
by  default.  Their  default  admits  every  issuable  fact  stated  in  the  plaint- 
iffs' complaint:  Harlan  v.  Smith,  6  Id.  173;  Hutchings  v.  Ebeler,  46  Id. 
557.  Among  other  issuable  facts  stated  in  the  complaint  is  the  follow- 
ing: "That  heretofore,  to  wit,  on  or  about  the  eleventh  day  of  Febru- 
ary, 1880,  while  plaintiffs  and  their  grantors  were  in  peaceable,  open, 
notorious,  and  exclusive  possession  of  said  claim,  working  the  same  as 
aforesaid,  defendants  wrongfully  and  unlawfully  entered  upon,  said 
claim  and  took  possession  thereof,  ousting  plaintiffs  and  their  grantors, 
and  have  ever  since  wrongfully  held  possession  of  said  premises,  to  the 
exclusion  of  plaintiffs  and  their  grantors." 

The  stipulation  filed  in  the  cause  concedes  that  the  lode  was  properly 
staked  by  the  plaintiffs;  that  the  mistake  in  the  record  was  made  by  the 
recorder;  and  that  the  defendants  staked  and  relocated  said  lode  as 
abandoned  property  after  the  location  by  the  plaintiffs.  Upon  the 
merits,  then,  the  appellants  have  no  standing  in  this  case.  The  record 
shows  actual  possession  in  the  appellees,  which  is  prima  facie  evidence 
of  title,  and  as  we  said  in  Lebanon  M.  Co.  v.  Con.  Bep.  M.  Co. ,  6  Col.  380: 
"  Entering  upon  premises  in  the  actual  possession  of  another  for  the 
purpose  of  performing  the  acts  necessaiy  to  constitute  location  and  pos- 
session, amount  only  to  a  trespass,  and  can  not  form  the  basis  for  the 
acquisition  of  title."  Whether  the  location  of  Barker  and  his  co-tenants 
be  valid  or  not,  their  possession  is  sufficient  to  defeat  a  recovery  by  the 
appellants.  We  are  further  of  opinion  that  the  description  of  the  lode 
set  out  in  the  amended  complaint,  as  it  appears  in  the  record  proper, 
transcript,  folios  18-23,  is  sufficient  to  identify  the  claim  sued  for.  The 
boundaries  of  the  claim  are  given,  and  in  addition  the  following:  '*The 
discovery  tunnel  is  about  one  half  mile  below  the  old  town  of  Timber- 
line  on  the' line  of  Buckskin  creek,  on  the  south  side  of  said  creek,  and 
two  hundred  feet  north-west  from  the  discovery  tunnel  on  the  loda  lode." 

The  judgment  is  affirmed. 


DuBiNO  V.  Nelson. 

Filed  February  8,   1884. 

A  Judgment  to  be  Final  must  Show  by  the  Entry  on  the  Record,  in  intelligible 
langnage,  a  determination  of  the  rights  of  the  parties  to  the  action,  what  relief  has  been 
granted,  if  any,  or  that  the  defendant  has  been  dismissed  without  day.  A  judgment 
which  does  not  conform  to  such  requirements  will  bo  held  to  be  interlocutory  merely. 

Judgment  and  Findings  in  Favor  of  the  Plaintiff  will  be  Presumed  to  be 
Supported  by  the  evidence  when  the  same  is  not  produced  before  the  appellate  court. 

Purchase  of  Trust  Estate  by  Executor  of  Cestui  Que  Trust. — The  maker  of  a 
promissory  note,  secured  by  a  trust  deed  of  land,  which  authorizes  the  trustee  to  sell 
such  lands  upon  default  in  the  payment  of  the  note,  can  not  object  to  a  purchase  at  such 
sale  by  the  executor  of  the  beneficiary  under  the  trust  deed,  when  such  purchase 
resulted  greatly  to  his  advantage. 
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Erbob  io  the  county  court  of  Jefferson  county.  .  The  opinion  states  the 
facts. 

Brown  &  Pvlnam^  lot  the  plaintiff  in  error. 

A,  H.  De  France,  for  the  defendant  in  error. 

Beck,  C.  J.  This  was  an  action  of  ejectment,  brought  by  Nelson,  the 
defendant  in  error,  against  Dusing,  the  plaintiff  in  error,  to  tbe  March 
term,  1880,  of  the  court  below,  to  recover  possession  of  a  quarter-section 
of  land.  Tbe  last  entry  of  redord  in  said  cause  at  the  March  term  is  in 
tbe  following  words:  "And  now,  after  tbe  demurrer  being  overruled  to 
defendant's  additional  answer,  comes  the  said  plaintiff  and  files  his 
replication  to  said  answer,  whereupon  the  said  defendant  asks  for  judg- 
ment on  said  replication  and  the  papers  in  tbis  cause.  And  now  the 
court,  being  fully  advised  in  the  premises,  finds  that  tbere  is  not  sufficient 
matter  alleged  in  said  replication  on  which  to  found  an  action.  Where- 
upon it  is  considered  ordered  and  adjudged  by  the  court  that  tbe  said 
defendant  have  and  recover  of  and  from  the  said  plaintiff  bis  costs  and 
disbursements  by  him  in  this  behalf  laid  out  and  expended,  taxed  at 
seven  dollars  and  five  cents,  and  tbat  he  bave  execution  tberefor." 

No  further  steps  were  taken  in  said  cause  until  tbe  December  term, 
1880,  of  said  court,  when  the  plaintiff  moved  the  court  to  vacate  the 
judgment  for  costs  entered  at  the  March  term,  and  for  a  rehearing  of  tbe 
defendant's  motion  for  judgment  upon  the  pleadings.  Tbis  motion  was 
resisted  by  the  defendant's  counsel,  but  the  court  sustained  tbe  motion, 
vacated  the  judgment  for  costs,  and  granted  a  rehearing  of  tbe  applica- 
tion for  .judgment  upon  tbe  pleadings,  to  which  rulings  of  tbe  court  the 
defendant  duly  excepted.  Afterwards,  on  the  rehearing,  tbe  motion  for 
judgment  on  tbe  pleadings  was  overruled  and  the  cause  set  down  for 
trial  before  the  court  without  a  jury,  by  consent  of  parties.  Tbe  finding 
and  judgment  were  for  tbe  plaintiff. 

The  first  error  assigned  questions  the  power  of  the  court  to  vacate  the 
judgment  entered  at  the  March  term.  Two  terms  of  court  bad  inter- 
vened after  tbe  entry  of  the  so-called  judgment  before  the  coming  of  the 
December  term  at  which  the  subsequent  proceedings  were  bad.  If, 
therefore,  the  order  entered  at  the  March  term  was  in  fact  a  final  judg- 
ment in  the  cause,  the  court  had  no  power  to  set  it  aside,  and  to  rebear 
and  redetermine  the  issues  after  the  lapse  of  two  terms  of  court:  Free- 
man on  Judgments,  sees.  90,  96. 

The  court  below  appears  to  have  taken  the  view  that  the  action  taken 
at  the  March  term  did  not  constitute  a  final  judgment,  and  was  not  a  final 
disposition  of  the  case.  We  are  of  opinion  tbis  view  is  correct.  Potbier 
Bays:  "A  judgment  to  have  the  authority  or  even  the  name  of  res  judicata 
must  be  a  definite  judgment  of  condemnation  or  dismissal : "  Potbier  Abr. , 
pt.  4,  c.  3,  sec.  3. 

If  the  order  entered  in  a  cause  does  not  put  an  end  to  the  action,  but 
leaves  something  further  to  be  done  before  the  rights  of  tbe  parties  are 
determined,  it  is  interlocutory  and  not  final.  To  be  final,  it  must  end  the 
particular  suit  in  which  it  is  entered. 

It  is  said  that  a  judgment  "  tbat  the  defendant  go  hence,  and  tbat  he 
recover  his  costs,"  etc.,  though  not  formal,  is  a  good  final  judgment,  be- 
cause no  further  action  can  be  taken  while  it  remains  in  force,  but  tbat 
a  judgment  for  costs  alone  is  not  final:  Freeman  on  Judgments,  sees. 
12, 16;  see  also  Toung  v.  Stonebraker  et  al.,  33  Mo.  117;  Adams  v.  Trigg, 
35  Id.  190. 
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Ab  we  said  in  Alvord  v.  McGktughey,  5  Col.  244:  "While  a  strict  com- 
pliance with  forms  is  not  essential  in  the  entiy  of  judgment,  yet  to  oon- 
stitute  a  final  judgment,  the  record  must  not  only  indicate  that  an 
adjudication  took  place,  but  the  entry  must  have  been  intended  as  the 
entry  of  a  judgment/'  This  intention  must  be  fairly  deducible  from  the 
language  employed  in  the  entry.  Thus  tested,  a  final  judgment  will  show, 
in  intelligible  language,  a  determination  of  the  rights  of  the  parties  to 
the  action,  what  relief  has  been  granted,  if  any,  or  that  the  defendant  has 
been  dismissed  without  day.  The  suppo*sed  judgment  in  this  case,  not 
conforming  with  the  above  requirements,  must  be  held  to  be  interlocu- 
tory merely. 

Looking  now  at  the  case  as  presented  upon  the  merits,  we  find  but  little 
conflict  in  the  facts  as  stated  in  the  pleadings.  The  amended  answer  on 
one  side,  and  the  replication  on  the  other  side,  assume  to  set  out  the  facts 
concerning  the  origin  and  history  of  the  plaintiff's  title.  And  since  the 
record  shows  that  testimony  was  produced  on  the  trial  in  support  of  the 
allegations  of  the  complaint  and  replication  (none  of  which  has  been  pre- 
served), and  the  finding  and  judgment  having  been  for  the  plaintiff,  the 
presumption  obtains  that  the  idlegations  of  fact  on  the  part  of  the 
plaintiff  were  duly  proven. 

Dusing,  on  the  ninth  of  December,  1876,  executed  to  one  Oliver  Graves, 
as  trustee,  a  trust  deed  upon  the  land  in  controversy,  to  secure  the  pay- 
ment of  a  promissory  note  for  the  sum  of  thirteen  hundred  dollars,  given 
by  Dusing  to  one  A.  C.  Butler,  payable  in  two  years,  with  interest 
thereon  at  the  rate  of  one  and  one  half  per  centum  per  month.  After 
maturity  of  the  note,  default  having  been  made  in  the  payment  thereof, 
the  premises  ha?ing  been  duly  advertised  for  sale,  as  required  by  the 
trust  deed,  they  were,  on  the  twenty-fourth  day  of  November,  1879, 
offered  at  public  sale  by  the  trustee.  There  was  then  due  upon  the  note 
about  the  sum  of  eighteen  hundred  dollars.  The  highest  bid  offered  by 
an  outsider  was  the  sum  of  six  hundred  and  twenty-five  dollars.  There- 
upon the  trustee  bid,  for  the  executors  of  the  estate  of  said  Butler,  who 
was  then  deceased,  by  virtue  of  a  power  of  attorney  held  by  him  for  that 
purpose,  the  sum  of  fifteen  hundred  dollars;  and  that  being  the  highest 
bid,  the  premises  were  struck  off  and  sold  to  said  executors  for  that  sum. 
A  few  days  afterwards,  and  before  a  deed  was  executed  to  the  executors, 
in  pursuance  of  said  sale,  Nelson,  the  plaintiff,  purchased  the  premises 
from  the  executors,  through  the  said  Graves,  for  the  sum  of  eighteen 
hundred  dollars;  and  by  direction  of  the  executors  this  entire  sum  was 
indorsed  upon  Dusing's  note,  and  a  deed  executed  by  said  trustee 
directly  to  Nelson.  In  the  execution  of  this  deed,  then,  consists  the 
whole  irregularity  upon  which  the  defense  is  based. 

That  there  is  no  equity  in  the  defense  is  apparent  from  the  fact  that 
the  defendant  realized  an  additional  credit  upon  his  note  of  three  hun- 
dred dollars  over  and  above  the  amount  bid  at  the  sale,  by  reason  of  the 
plaintiffs  purchase  and  of  the  transfer  of  the  title  to  him.  If  the  trustee 
Lad  executed  a  deed  to  the  executors  in  pursuance  of  the  public  sale  to 
them,  crediting  their  bid,  fifteen  hundred  dollars,  upon  defendant's  note, 
and  the  executors  had  then  executed  a  deed  to  Nelson,  retaining  for  the 
use  of  the  Butler  estate  the  additional  three  hundred  dollars  realized  by 
the  latter  sale,  there  would  exist  nothing  of  the  present  defense,  except 
the  point  that  "  the  executors  could  not  purchase  at  the  trustee's  sale, 
«evenif  present/' 
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As  &n  unlimited  proposition  of  law,  tbis  is  not  correct.  That  its  observ- 
mice  woald  have  operated  greatly  to  the  disadvantage  of  the  defendant 
Id  the  present  case,  and  of  the  Butler'estate  as  well,  is  manifest  when  it 
is  remembered  that  the  highest  bid  at  the  sale,  aside  from  the  bid  of  the 
executors,  was  the  sum  of  six  hundred  and  twenty-five  dollars.  By  means 
of  their  purchase  of  the  land,  the  executors  secured  for  their  estate  pay- 
meAt  in  full  of  its  demand  against  the  defendant,  and  saved  for  the  de- 
fendant the  sum  of  one  thousand  one  hundred  and  seventy-five  dollars. 
The  utmost  good  faith  appears  to  have  been  exercised  towards  both 
debtor  and  creditor  by  the  trustees  referred  to.  Says  Mr.  Schouler,  in 
his  work  upon  Executors  and  Administrators,  sec.  358:  '^  The  prepon- 
derance of  American  decisions  tends  rather  to  the  conclusion  that  a  pur- 
chase of  assets  by  the  executor  or  administrator,  or  his  taking  and 
aceoanting  for  the  same  at  their  appraised  value,  may  often  be  really 
advantageous  to  the  estate,  and  that  such  advantage  is  after  all  the  main 
thing  to  be  considered.'' 

And  again,  in  section  323,  he  says:  '*  When  it  becomes  necessary  to  save 
the  estate  from  loss,  it  is  right  and  even  obligatory  for  the  executor  or 
administrator  to  purchase  or  take  possession  of  land  on  the  foreclosure 
of  a  mortgage  belonging  to  the  estate,  and  hold  the  title  for  the  benefit 
of  the  estate." 

The  equities  set  up  in  the  defendant's  answer  constitute  no  defense  to 
the  action.  The  irregularities  complained  of  all  resulted  to  his  advan- 
tage. The  trustee's  deed  vested  the  legal  title  in  the  plaintiff;  therefore,* 
the  equitable  defense  failing,  and  there  being  no  application  for  affirma- 
tive relief,  judgment  was  properly  given  for  the  plaintiff. 

Judgment  affirmed. 


People  ex  rel.  Dean  v.  Commissionebs  of  Gbamd  County. 

lUed  February  8,  1884. 

^  Adiossioks  of  Yotkbs — Evidence  of. — In  an  action  to  determine  the  result  of  an  elec- 
tion, the  admissionB  of  certain  voters,  made  after  the  election,  to  the  relator,  touching 
their  qualifications  as  electors,  are  not  competent  evidence. 

GoHPELUNa  THE  ATTENDANCE  OF  WITNESSES. — Judgment  will  not  be  reversed  for  the 
refusal  of  the  trial  court  to  compel  the  attendance  of  witnesses  who  had  been  subpoenaed 
and  had  oome  to  the  place  of  trial,  but  who  had  afterwards  refused  to  appear  in  court 
and  testify  unless  their  fees  were  first  paid,  especially  where  the  affiilavit  used  on  the 
iQotion  to  compel  such  attendance  failea  to  set  forth  what  was  expected  to  be  proved,  or 
even  aver  that  their  testimony  would  be  necessary,  pertinent,  or  in  any  way  material  in 
the  case. 

EuBcrioN  TO  Deteemine  the  Removal  of  County  Seat. — In  the  election  to  deter- 
mine the  removal  of  the  county  seat  of  Grand  county  from  Hot  Sulphur  Springs  to  Grand 
Lske,  the  votes  cast  by  the  local  voters  at  such  latter  place  in  favor  of  Grand  Lake,  west 
aide,  should  be  coonted  for  Grand  Lake. 

FlXDINGS  OF  THE  LoWEK  CoiIBT  IN  AN  AcnON  TO  DETERMINE  THE  KeSULT  OF  SuCH 

EucnoN  reviewed,  and  held  supported  by  the  evidence. 

Application  for  a  vrrit  of  mandamus.    The  opinion  states  the  facts. 

L,  B.  France,  for  the  relator. 

R.  8,  Morrison,  for  the  respondent. 

SrsasE,  J.  This  is  an  original  proceeding,  brought  to  this  court  by 
^naiidamus,  for  the  purpose  of  testing  the  validity  of  the  acts  of  tho 
hoard  of  county  commissioners  of   Grand  county,  in  declaring  the 


114  West  Coast  Reporter.  [Sup.  CL  CJoL 

county  Beat  of  that  county  removed  from  Hot  Sulphur  Springs  to  Grand 
Lake,  as  the  result  of  an  election  held  for  that  purpose  in  the  fall  of 
1880,  and  in  removing  the  public  records,  offices,  and  business  to  G-rand 
Lake,  as  the  lawful  county  seat.  In  the  opinion  rendered  by  this  court, 
when  the  case  was  formerly  before  us,  6  Col.  202,  we  directed  the  issues 
of  fact  to  be  tried  in  the  court  below,  and  that  the  verdict  of  the  jury, 
or  the  finding  of  the  court  therein,  be  returned  to  this  court,  showing: 
1.  What  number  of  votes  was  cast  by  the  qualified  voters  of  Grand 
county,  at  the  general  election  held  in  said  counfy,  on  the  second  day 
of  November,  1880,  on  the  question  of  the  removal  of  the  county  seat 
of  said  county;  and,  2.  Of  the  number  of  votes  so  cast,  what  number  of 
legal  votes  was  for  Hot  Sulphur  Springs,  and  what  number  for  Grand 
Lake,  for  county  seat.  In  accordance  with  said  order,  the  record  before 
us  presents  the  proceedings  and  evidence  in  the  trial  of  said  issue,  and 
the  court  returns  its  finding  as  follows,  to  wit:  ''And  now,  on  this 
eighteenth  day  of  August,  a.  d.  1882,  this  cause  heretofore  at  the  pres- 
ent term  of  the  court  having  been  submitted  to  the  court  upon  the  evi- 
dence and  arguments  of  counsel  in  said  cause,  and  the  court  being  fully 
advised  in  the  premises,  and  a  jury  having  been  waived  by  the  parties 
hereto,  the  court  now  finds  that  the  number  of  votes  cast  by  the  quali- 
fied voters  of  Grand  county,  at  the  general  election  held  in  said  county 
on  the  second  day  of  November,  a.  d.  1880,  on  the  question  of  the 
removal  of  the  county  seat  of  Grand  count}',  was  one  hundred  and 
sixty-four,  and  of  the  number  of  votes  so  cast,  the  number  of  le^al 
votes  cast  for  Hot  Sulphur  Springs  for  county  seat  was  seventy-one  (71), 
and  the  number  of  legal  votes  Cast  for  Grand  Lake  for  county  seat  ^as 
ninety-three  (93).     By  the  court,  Chester  0.  Carpenter,  Judge.    [Seal.  ] " 

Counsel  for  the  relator,  in  his  argument  filed  herein,  claims  that  ibis 
finding  is  erroneous,  for  the  reasons  that,  1.  Admitting  thattbe  election 
returns  show  prima  facie  that  Grand  Lake  received  one  hundred  and  one 
votes;  Grand  Lake,  west  side,  thirteen  votes;  and  Hot  Sulphur  Springs, 
eighty-three  votes,  yet  rejecting  the  thirteen  votes  cast  for  Grand  Lake, 
west  side,  as  having  been  cast  for  a  separate  point  of  location,  and  then 
rejecting  the  twenty  votes  cast  at  Teller  precinct,  and  twenty-seven  votes 
cast  at  Lulu  precinct,  amounting  to  forty- seven  votes  cast  for  Grand 
Lake  as  illegal  on  the  ground  of  non-compliance  with  the  registry  law, 
and  it  would  leave  but  fifty-four  votes  for  Grand  Lake  as  against  eigbtj- 
three  for  Hot  Sulphur  Springs;  2.  That  the  testimony  shows  that  sev- 
eral votes  cast  at  Grand  Lake  precinct  for  that  place  were  illegal,  and 
that  more  than  twenty  others  might  have  been  shown  to  be  illegal  had 
not  the  court  refused  as  evidence  certain  admissions  made  to  the  relator 
Dean  after  the  election,  touching  the  qualifications  of  voters  who  are 
claimed  to  have  made  such  admissions;  and,  3.  That  the  court  errone- 
ously refused  to  order  process  to  compel  the  attendance  of  certain  wit- 
nesses  on  behalf  of  the  relator  at  the  trial. 

In  respect  to  the  registration  in  the  two  precincts  named,  we  find  from 
the  testimony  of  the  judges  of  election  that  there  was  no  registration  of 
voters  in  Teller  precinct,  the  reason  being  that  the  county  clerk,  whose 
duty  it  was  to  furnish  registration  blanks  for  the  purpose,  failed  to  fur- 
nish any  to  this  precinct,  and  the  board  of  election  judges  waited  for 
them  up  to  the  day  of  election  without  receiving  them  or  making  any 
otherwise. 

As  to  Lulu  precinct,  the  record  shows  that  a  registration  was  made 
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which  seems  to  be  in  substantial  compliance  with  the  statute,  and  a  cer- 
tified copy  of  the  registration  list  was  put  in  eyidence  without  objection,  * 
aud  the  returns  from  that  precinct  were  therefore  entitled  to  be  counted. 
There  was  no  error  in  the  refusal  of  the  testimony  of  the  relator  as  to 
the  alleged  admissions  of  certain  Toters  made  after  the  election  touching 
their  qualifications.  Such  testimony  was  but  the  unsworn  declarations 
of  parties  who  were  not  present  to  contradict  or  explain  such  declara- 
tions; and  sound  rules  of  evidence,  as  well  as  reasons  founded  upon  pub- 
lic policy,  favor  the  exclusion  of  such  evidence  as  hearsay,  and  a  means 
of  accomplishing  fraud  rather  than  justice:  McCrary  on  Elections,  sees. 
270,  271,  and  cases  cited. 

As  to  the  complaint  that  process  was  refused  to  compel  the  attendance 
of  witnesses,  it  appears  that  certain  witnesses  who  had  been  subpcenaed 
and  who  had  come  to  the  place  of  trial  in  obedience  thereto,  had  after- 
wards refused  to  appear  in  court  and  testify  unless  their  fees  were  first 
paid,  and  that  upon  affidavit  of  these  facts,  and  motion  for  attachment, 
the  court  declined  to  award  compulsory  process  to  compel  such  witnesses 
to  appear  in  court  and  testify  in  the  case. 

"While  the  court  in  its  discretion  was  undoubtedly  authorized  to  com* 
pel  such  witnesses  to  appear  in  court  and  testify,  yet  for  this  court  to 
reverse  the  finding  of  the  court  below,  and  send  the  case  back  upon  that 
groand,  is  a  different  matter,  and  one  we  would  not  be  warranted  in 
doing,  since  the  a£Gidavit  of  the  relator  for  the  attachment  prayed  fails  to 
Bet  forth  what  is  expected  to  be  proved  by  such  witnesses,  or  even  to 
aver  that  the  testimony  of  any  one  of  them  was  necessary,  pertinent,  or 
iu  any  way  material  in  the  case. 

Coming  to  the  count  of  the  votes  cast  upon  the  question  in  controversy, 
it  appears  that  counsel  for  respondents,  acting  under  what  was  under- 
stood to  be  the  rule  laid  down  in  McCrary  on  Elections,  sections  62-174 — 
that  when  the  presumption  that  votes  cast  were  legal  is  overcome  by  the 
fact  that  there  was  no  registry,  the  burden  of  proof  is  upon  the  party 
claiming  the  benefit  of  the  vote  to  prove  that  it  was  legal,  and  entitled 
to  be  registered  and  cast — ^made  proof  that  nine  votes  cast  at  Teller  pre- 
cinct, where  there  was  no  registry,  were  legal,  and  were  cast  for  Grand 
Lake  for  county  seat. 

It  is  then  claimed  on  behalf  of  the  respondent,  that  the  legal  number 
of  votes  to  be  counted  for  Grand  Lake  stands  thus:  Gaskill  precinct, 
eight  votes;  Lulu  precinct,  twenty-seven  votes;  Grand  Lake  precinct, 
filtj-four  votes;  Hot  Sulphur  Springs  precinct,  four  votes;  Teller  pre- 
cinct, nine  votes;  making  a  total  of  one  hundred  and  two  votes  for  Grand 
Lake. 

The  total  vote  at  Grand  Lake  precinct  was  sixty,  fifty-four  of  which."; 
vere  cast  for  that  point  for  the  county  seat,  including  the  thirteen  which  ^ 
were  cast  for  the  location  at  Grand  Lake,  west  side.     We  do  not  think 
tbat  these  votes  should  be  rejected  for  that  reason,  as  claimed  on  behalf 
of  the  relator. 

The  question  voted  upon  was  the  removal  of  the  county  seat  from  Hot 
Sulphur  Springs  to  Grand  Lake,  and  the  designation  by  the  local  voters 
at  Grand  Lake  of  a  particular  point  at  the  Lake  as  a  preferred  site  ought 
not  to  be  taken  into  account.  Each  individual  voter  might  possibly  have 
been  interested  in  perferring  a  different  spot  as  the  exact  site  for  the 
county  buildings  on  the  shore  of  the  lake.  It  was  a  matter  for  the  board 
of  county  commissioners  to  determine  the  exact  site  at  the  Lake,  if  a 
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majority  of  the  legal  voters  of  the  county  should  vote  in  favor  of  the 
removal  from  the  Springs  to  the  Lake. 

At  Hot  Sulphur  Spriugs  precinct  fifty-nine  votes  were  cast  upon  the 
question  of  removal,  five  of  which  were  in  favor  of  the  removal  to  Grand 
Lake,  and  of  these  five  votes  four  were  proved  to  have  been  legal,  leav- 
ing fifty-four  in  favor  of  the  Springs,  which  added  to  twenty-five  cast  at 
Troublesome  precinct,  made  seventy-nine  in  all  cast  against  the  removal 
in  the  whole  county. 

Taking  the  one  hundred  and  two  votes  as  before  estimated  as  the  total 
for  Grand  Lake  and  seventy-nine  for  the  Springs,  it  gives  Grand  Lake  a 
majority  of  twenty-three  votes.  If  we  reject  the  nine  votes  counted  from 
Teller  precinct  in  the  above  estimate,  that  is  to  say,  if  the  entire  vote  at 
Teller  is  thrown  out,  leaving  a  total  of  ninety-three  for  Grand  Lake,  it 
still  gives  a  majority  of  fourteen  votes  for  Grand  Lake. 

It  is  claimed  on  behalf  of  the  relator  that  the  testimony  shows  that 
eight  or  ten  of  the  votes  cast  at  Grand  Lake  precinct  in  favor  of  that 
X3oint  were  illegal,  and  that  had  the  court  permitted  the  introduction  of 
the  evidence  of  Dean  as  to  the  declarations  of  voters  before  referred  to, 
it  would  have  been  shown  that  as  many  as  twenty-nine  altogether  of  the 
Grand  Lake  votes  were  not  entitled  to  be  counted.  On  the  other  hand, 
it  is  claimed  by  counsel  for  respondents  that  the  evidence  fairly  shows 
that  twenty-three  certainly,  and  possibly  twenty-nine,  votes  cast  at  Hot 
Sulphur  Springs  for  that  point  were  proved  to  be  illegal,  and  the  names 
of  the  persons  who  cast  said  votes  are  set  out  in  the  brief,  together  with 
the  names  of  the  witnesses  by  whose  testimony  each  of  such  voters  is 
claimed  to  have  been  proved  illegal. 

It  is  difiicult  to  determine  from  the  mass  of  testimony  brought  up  by 
the  recoi'd,  and  the  uncertain  and  conflicting  character  of  much  of  it, 
exactly  how  many  votes  on  either  side  can  be  said  to  have  been  proved 
illegal,  or  not  entitled  to  be  counted;  but  viewed  in  every  possible  way 
fairly,  we  think  the  number  on  both  sides  is  so  nearly  equal  that  the 
result  of  the  prima  facie  count  is  not  affected.  The  exact  data  or  manner 
of  estimating  the  number  of  legal  votes  by  which  the  court  below  reached 
the  finding  returned  here  is  not  stated  in  the  return  of  said  finding,  but 
however  the  result  may  bo  estimated  fairly,  we  are  satisfied  that  this 
finding  is  as  nearly  correct  as  the  evidence  presented  by  the  certified 
copies  of  the  i:egistry  lists,  poll-books,  and  tally  sheets  of  the  election, 
together  with  the  testimony  of  the  witnesses  heard  upon  the  trial  con- 
tained in  the  record  and  bill  of  exception,  warrants,  and  should  not  be 
disturbed. 

The  act  of  1876  requiring  a  two-thirds  vote  in  favor  of  the  removal  of 
county  seats,  in  order  to  effect  such  removal,  did  not  affect  the  case  be- 
fore us  here,  inasmuch  as  the  county  of  Grand  is  expressly  excepted  from 
the  provisions  of  said  act. 

The  finding  of  the  court  below  is  therefore  approved,  and  the  judgment 
of  this  court  is  that  the  peremptory  writ  of  mandamus  prayed  in  this  ac- 
tion be  denied. 

Writ  denied. 
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Oart  V,  MoIinTBX. 

I%led  February  8,  I884. 

An  A6SEKH3BNT  lOB  THE  PUBCHASE  AND  SaLE  07  A  CERTAIN  AMOUNT  OF  LUMBXR, 

entered  into  as  an  accord  of  a  previous  affreemcot  for  the  same  purpose,  which  required 
sach  lumber  to  be  of  good  quality,  will  oe  construed  in  accordance  with  the  circum- 
stances attendinff  the  making  of  the  preyious  agreement,  so  as  to  require  the  lumber 
delivered  to  be  of  good  quality. 

A  Condition  of  Such  Accord  Aorrbment  mat  be  Waived  by  the  party  in  whose 
favor  such  condition  was  made,  to  the  extent,  at  least,  of  preventing  the  party  waiving 
from  rescinding  the  agreement  and  declaring  it  a  nullity. 

An  Acoobd  Aobeement  is  Binding  upon  the  party  who  signs  the  same,  although  it 
ia  not  signed  by  the  other  party. 

Appeal  from  a  judgment  of  the  district  court  for  Ounnison  county. 
The  opinion  states  the  facts. 

MUU  Brothers,  for  the  appellant. 

Louis  Boiaet,  for  the  appellee. 

Helm,  J.  On  the  thirtieth  day  of  October,  1880,  Cary,  who  was  de- 
fendant below,  and  Mclntyre,  who  was  plaintiff  below,  entered  into  a 
written  contract,  by  the  terms  of  which  Mclntyre  was  to  furnish  and  de* 
liver  to  Gary,  at  Gunnison  city,  two  hundred  ihusand  feet  of  good  and 
merchantable  lumber  of  such  kinds  as  Gary  wanted,  and  two  hundred 
thousand  shingles.  He  was  also  given  the  privilege  of  delivering  three 
liandred  thousand  feet  of  lumber  in  addition,  upon  the  same  terms,  if 
lie  should  elect  so  to  do;  and  was  to  '*  exercise  all  reasonable  diligence 
in  arriTing  at  a  speedy  execution  of  the  terms  of  the  contract." 

He  also  engaged  not  to  manufacture  any  boards,  lumber,  or  shingles 
for  any  other  person  until  the  contract  was  filled. 

In  consideration  of  the  foregoing,  Gary  promised  to  receive  and  pay 
for  each  and  every  load  upon  delivery  thereof  according  to  the  terms  of 
the  contract,  twenty-eight  dollars  per  thousand  feet  for  the  lumber  and 
four  dollars  and  ninety  cents  per  thousand  for  the  shingles.  (In  the  latter 
part  of  April,  1881,  Gary  told  Mclntyre  to  hurry  up  and  get  out  the  lum- 
ber under  the  agreement.) 

On  the  eighteenth  of  May  following,  nearly  seven  months  after  this 
contract  was  made,  Mclntyre  had  neither  delivered  nor  offered  to  deliver 
any  of  the  lumber  or  shingles  mentioned  therein;  and  Gary  sent  him  the 
following  letter: 

"  GuNOTsoK,  GoL,  May  18, 1881. 
"  W.  P.  McIkttre,  Esq. 

''  Dear  Sir — ^You  having  failed  to  comply  with  the  terms  and  condi- 
tions of  the  contract  made  and  entered  into  between  yourself  and  myself 
on  the  thirteenth  day  of  October  last,  I  hereby  notify  you  that  I  shall 
from  this  date  treat  said  contract  as  broken,  and  tbe  terms  and  condi- 
tions therein  sought  to  be  made  binding  upon  me  wUl  be  considered  as  of 
no  effect.  If  you  wish  to  enter  into  a  new  contract  on  such  terms  and  con- 
ditions as  we  may  hereafter  agree  upon,  I  would  be  pleased  to  talk  with 
you.  Tours,  Walter  Gabt,  Jun." 

A  day  or  two  after  receiving  this  letter  Mclntyre  encountered  one 
Uppeicu,  who  was  acting  as  the  agent  of  Gary,  or  rather  of  tbe  firm  of 
Buck  &  Gary,  for  whom  the  latter  purchased  the  lumber.  The  conver- 
sation which  followed  resulted  in  the  indorsement  upon  the  back  of  a 
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copy  of  the  original  contract  of  the  following,  abpve  the  signatares  of 
Mclnt jre  and  Uppercu,  as  appears  therefrom : 

**  GuiraisoN,  Gunnison  Co.,  Colorado. 

*'  In  and  for  the  consideration  that  said  Walter  Cary,  Jun.,  pay  to  me 
twenty-six  dollars  per  thousand  for  one  hundred  and  fifty  thousand  feet 
of  lumber,  the  same  to  be  delivered  by  him  to  me  at  the  said  town  of 
Gunnison,  within  the  next  sixty  days,  payment  of  said  lumber  so  delivered 
to  be  on  demand,  I  hereby  revoke  and  cancel  the  within  agreement,  and 
hold  it  null  and  void,  reserving  the  right  to  sell  lumber  to  other  parties. 

'*  May  25,  1881.  W.  F.  McIntybe." 

'*I  hereby  guarantee  the  payment  of  the  above  one  hundred  and  fifty 
thousand  feet  of  lumber  at  twenty-six  dollars  per  thousand,  in  manner 
aforesaid.  E.  A.  Buck, 

**  By  J.  W.  XJppERCU,  Att'y  in  faoi 

"Gunnison,  CoLOBADo,  May  25, 1881." 

Uppercu  carried  this  to  Cary,  who  returned  it,  and  immediately  ex- 
pressed his  satisfaction  therewith,  which  fact  Uppercu  reported  to 
Mclntyre.  Thereupon  Mclntyre  began  delivering  lumber,  and  up  to  the 
twenty -fifth  of  July,  Cary,  by  his  agent  Uppercu,  had  received  and  paid 
for  one  hundred  and  eight  thousand  feet,  both  acting  under  the  stipula- 
tion last  above  set  foi*th.  After  the  twenty-fifth  of  July  he  refused  to 
receive  or  pay  for  any  more  lumber.  Mclntyre  brought  suit  upon  the 
original  contract  and  recovered  a  judgment  for  four  hundred  and  ninety- 
two  dollars.     From  this  judgment  Cary  prosecuted  the  appeal. 

We  shall  not  consider  who  first  violated  the  October  contract;  neither 
will  we  determine  whether  the  May  writing  was  a  substitute  therefor,  as 
appellant  claims,  or  an  accord  thereof,  as  contended  by  appellee.  We 
may  admit  with  counsel  for  appellee,  that  Cary's  letter  gave  Mclntyre  a 
right  of  action,  and  also  that  the  May  agreement  was  simply  an  accord; 
we  may  further  admit  that  it  was  a  kind  of  accord  which  did  not,  unless 
satisfied,  bar  a  right  of  action  upon  the  original  contract.  In  our  judg- 
ment, the  failure  to  render  the  accord  a  full  satisfaction  was  the  fault  of 
Mclntyre  and  not  of  Cary.  Mclntyre  was  bound  to  deliver  the  one  hun- 
dred and  fifty  thousand  feet  of  lumber  within  sixty  days  from  May  25th. 
This  was  an  important  and  material  feature  of  the  accord  agreement. 
The  evidence,  without  conflict  or  contradiction,  shows  that  at  the  expi- 
ration of  the  time  there  remained  forty-two  thousand  feet  undelivered. 
Cary  was  not  responsible  for  this  failure  to  comply  with  the  agreement, 
and  was  in  a  position  to  decline  further  proceeding  thereunder.  It  is 
claimed  that  he  was  first  in  default  by  refusing  to  accept  a  few  loads  and 
parts  of  loads  rejected  in  June.  Mcln tyre's  theory  is,  that  since  the 
May  agreement  did  not  expressly  provide  for  good  and  merchantable 
lumber,  or  such  lumber  as  Cary  wanted,  the  latter  was  bound  to  accept 
anything  tendered.  He  says  in  testifying:  *'  I  told  Mr.  Cary,  you  have 
to  take  just  what  I  give  you."  But  we  submit  this  is  neither  a  fair  nor 
a  legal  interpretation  of  the  contract.  If  it  is,  Mclntyre  might  have  de- 
livered old  and  injured  lumber,  for  there  were  no  express  woi-Js  requiring 
it  to  be  new  or  sound.  He  might  have  compelled  Cary  to  take  and  pay 
for  lumber  which  was  worthless  and  unsalable  at  any  price.  This  accord 
agreement  must  be  construed  in  the  light  of  the  October  contract,  the 
business  of  Cary,  and  all  other  circumstances  attending  the  making 
thereof. 
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Qinix^  it  a  reasonable  oonstrnctioDy  -^e  think  the  lumber  was  to  be  of 
good  quality.  Carj  says  he  refused  the  loads  or  parts  of  loads  because 
they  were  not  merchantable;  there  is  evidence  tending  to  show  that  by  the 
word  "merchantable"  he  did  not  refer  to  the  quality  but  the  kind  of 
lumber.  He  says  that  under  the  compromise  agreement,  Mclntyre  was 
to  deliver  the  kind  he  wanted;  and  Gary  farther  says:  ''He  [Mclntyre] 
told  me  if  1  did  not  want  certain  kinds  to  say  so,  and  they  would  be 
taken  down  to  his  yard."  The  only  denial  of  this  last  statement  by  Mc- 
lntyre is  in  the  language  already  quoted;  but  notwithstanding  that  ex- 
pression, Mclntyre  retained  the  rejected  lumber,  and  went  on  delivering 
under  the  contract;  he  seems  to  have  thought  no  more  about  it  till  the 
institution  of  this  suit  some  time  afterwards.  A  condition  of  an  accord 
agreement,  like  that  of  any  other  contract,  may  be  waived  by  the  parties 
thereto.  Under  the  circumstances,  if  Gary  was  bound  by  the  contract  to 
receive  the  lumber  rejected,  there  was  a  waiver  of  this  obligation,  to  the 
extent  at  least  of  preventing  Mclntyre  from  rescinding  the  agreement 
and  declaring  it  a  nullity;  he  could  only  recover,  if  at  all,  for  the  loss 
occasioned  by  Gary's  refusal  to  accept  the  rejected  lumber:  Mclntyre  v. 
Barnes,  4  Col.  289. 

We  do  not  agree  with  counsel  for  appellee  that  these  are  all  questions 
of  fact,  and  that  they  were  properly  submitted  to  and  passed  upon  by 
the  jury. 

The  fact  that  the  May  writing  was  not  signed  by  Gary  does  not  inter- 
fere with  the  mutuality  or  binding  effect  upon  both  parties  of  the  accord 
agreement.  There  was  no  understanding  that  it  snould  be  signed  or 
even  reduced  to  writing  before  it  took  effect  or  was  acted  upon ;  there 
was  ample  consideration  for  it  on  both  sides;  Gary  obtained  a  reduction 
in  the  purchase  price  per  thousand  feet,  while  Mclntyre  secured  a  guar- 
anty for  the  payment  of  the  price  agreed  upon,  and  acquired  the  privi- 
lege, denied  in  tho  October  contract,  of  selling  to  other  parties.  Gary 
retained  possession  of  the  May  proposition  or  agreement,  and  notified 
Mclotyre  by  agent  of  his  satisfaction  therewith  and  acceptance  thereof; 
be  acted  during  the  succeeding  sixty  days  under  the  same,  receiving  the 
laml>er  as  delivered  and  paying  the  twenty-six  dollars  per  thousand  as 
stipulated  in  the  agreement.  The  form  of  the  instrument  and  language 
lued  make  it  doubtful  if  t^ere  was  any  thought  that  Gary  should  sign 
it;  it  is  more  like  a  proposition  which,  when  accepted  and  acted  upon, 
became  binding  upon  both  parties,  the  writing  simply  being  evidence  of 
the  terms  of  the  contract  between  them. 

Under  the  evidence,  appellee  was  not  in  a  position  to  maintain  his  ac* 
tion  upon  the  October  agreement. 

The  judgment  must  be  reversed  and  the  cause  remanded, 

Beversed  and  remanded. 
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Denveb  &  Eio  Grakde  Railway  Oo.  v,  Otis  bt  al. 

Filed  Februcay  16,  IS84. 

Condemnation  of  Land — Jurisdiction  of  CJountt  Court  over. — ^When  the  award 
of  the  jury,  in  a  proceeding  for  the  condemnation  of  land,  shows  that  the  amoant  of 
compensation  to  be  paid  the  owner  exceeds  the  amount  to  which  the  jurisdiction  of  the 
county  court  is  limited,  the  court  must  dismiss  such  proceedings  at  the  cost  of  the  peti- 
tioner. 

Erbob  to  the  county  court  for  Cha£Fee  county.  The  opinion  states  the 
facts. 

L.  K,  Bass  and  John  Jf.  Wdldron,  for  the  plaintiff  in  error. 

Markham,  Pailerson  d  Thomas,  for  the  defendants  in  error. 

Stone,  J.  This  was  a  proceeding  instituted  by  plaintiff  in  error  in  the 
county  court  of  Chaffee  county  for  the  condemnation  of  certain  lands  of 
the  defendants  in  error  for  right  of  way  for  the  railway  of  the  plaintiff 
company. 

Several  defects  in  the  proceedings  are  alleged  by  plaintiff,  which,  if 
properly  before  us,  might  probably  be  considered  grounds  of  error 
sufficient  to  reverse  the  case;  but  since  these  matters  were  presented  by  a 
bill  of  exceptions,  which,  for  not  having  been  prayed  and  allowed  in  due 
time,  was  on  motion  in  this  court  stricken  from  the  record,  the  matters 
thus  brought  up  are  not  now  before  us  for  review. 

There  remains,  therefore,  for  our  consideration  but  one  important  ground 
of  error,  and  that  is  a  jurisdictional  one.  The  commissioners  appointed 
by  the  court  to  ascertain  and  report  the  value  of  the  lands  taken  for  the 
said  right  of  way  returned  into  court  as  such  ascertainment  and  finding, 
that  the  value  of  the  lands  so  taken  was  one  thousand  five  hundred  dol- 
lars; that  the  damage  to  the  residue  of  the  lands  of  defendants  not  taken 
was  two  thousand  five  hundred  dollars^  and  that  the  benefits  to  the  land 
not  taken  were  nothing,  and  hence  the  amount  of  the  award  altogether 
was  the  sum  of  four  thousand  dollars.  Upon  this  award  a  rule  was  en- 
tered by  the  court  for  the  right  of  way  upon  payment  of  the  said  sum 
awarded. 

Counsel  for  defendants,  conceiving  the  amount  of  this  award  to  be  the 
only  question  properly  before  the  court,  have  devoted  their  argument  and 
brief  filed  herein  solely  to  the  support  of  the  jurisdiction  of  the  court 
below  in  entering  judgment  upon  the  award;  but  we  consider  it  unneces- 
sary to  discuss  the  question  here,  inasmuch  as  we  have  recently  passed 
upon  the  precise  question  in  the  case  of  the  Denver,  Western  &  Pacific 
B.  B.  Co.  V.  Church,  1  West  Coast  Bep.  611,  decided  at  the  present  term. 
In  that  case  we  held  that  the  jurisdiction  of  the  county  courts  as  to 
amount  being  limited  to  the  sum  of  two  thousand  dollars,  such  courts 
were  without  jurisdiction  to  proceed  further  in  such  case  where  the 
amount  of  the  award  was  in  excess  of  two  thousand  dollars. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions  to 
the  court  below  to  dismiss  the  proceedings.  However,  for  the  reasons 
given  in  the  opinion  in  the  case  of  the  D.,  W.  &  P.  B.  B.  v.  Church, 
supra,  the  plaintiff  in  error  will  be  adjudged  to  pay  the  costs. 

Beversed. 
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Hughes  v.  GuMMiNas  et  al. 

Filed  February  IS,  I8S4. 
RcHKABuro  Denied  in  Hughes  v.  Cumminos,  1  WeBt  Coaat  Rep.  608. 

Petition  for  a  rehearing.  The  facts  are  stated  in  the  former  opinion 
reported  in  1  West  Coast  Rep.  608. 

W,  T.  Hughes  and  C.  C.  Post,  for  the  plaintiff  in  error. 

B,  S,  Morrison,  for  the  defendants  in  error. 

Helm,  J.  We  have  examined  carefully  the  exhaustive  argument  of 
counsel  upon  this  application,  but  neither  the  reasons  assigned  nor  the 
aaihorities  cited  warrant  us  in  changing  our  views.  An  effort  was  made 
to  impeach  the  correctness  of  the  record  of  a  court  of  general  jurisdic- 
tion in  a  collateral  procv^eding.  This  court  has  held  that  unless  tbe  de- 
fect complained  of  appears  on  the  face  of  the  record  itself,  the  judgment 
of  such  a  court  is  exempt  from  attack,  save  in  a  direct  proceeding.  The 
adoption  of  any  other  rule  would  render  all  judgments  insecure,  and 
result  in  the  most  disastrous  consequences.  The  district  court  had  no 
jurisdiction  to  try  the  issue  made  by  replication;  therefore  no  error  was 
committed  in  sustaining  defendants'  demurrer  thereto. 

fiehearing  denied. 


Beak,  County  Clerk  eto.,'t?.  People,  etc. 

Ftled  February  IS,  I884. 

ExAHTKATTON  OF  Rbcokds— DuTT  OF  CouNTY  Clebk. — Scctfon  667  of  the  general  atat- 
vtes,  proriding  that  the  county  clerk  shall  keep  his  office  *'open  dnring  the  usual  busi- 
nen  hoora,  *  •  •  and  that  all  books  and  papers  required  to  be  in  his  office  shall  be 
opeo  for  the  examination  of  any  person,*'  gives  no  riffht  to  a  private  individual  to  ex- 
aoiioe  and  abstract  the  entire  records  of  a  county  for  the  sole  purpose  of  securing  future 
prirate  emolument  from  the  sale  of  abstracts  thus  obtained,  and  imposes  no  duty  upon 
tbe  clerk  to  allow  such  acts  to  be  done. 

EfisoB  to  the  district  court  for  Gunnison  county.  The  opinion  states 
tbe  facts. 

George  Simmons  and  S.  P,  Rose,  for  the  plaintiff  in  error. 

MUJis  Brothers  and  Louis  Boiset,  for  the  defendants  in  error. 

Helm,  J.  The  principal  question  presented  by  the  record  in  this  case 
is  one  of  statutory  construction  purely.  Section  667  of  the  general  stat- 
utes provideei  that  the  county  clerk  shall  keep  his  ofQce  ''  open  during 
tbe  osoal  business  hours,  Sundays  and  legal  holidays  excepted/'  and 
tbat "  all  books  and  papers  required  to  be  in  his  office  shall  be  open  for 
tbe  examination  of  any  person." 

The  cardinal  rule  of.  statutory  construction  is  to  discover  and  declare 
tbe  intent  of  the  law-makers.  Counsel  for  defendants  in  error  contend 
tbat  the  section  above  mentioned  needs  and  will  admit  of  no  construction; 
tbat  the  words  "any  person,"  used  therein,  include  each  and  every 
iodividaal  who  may  choose  to  demand  an  inspection  of  the  county  rec- 
ords. But  we  are  not  prepared  to  accept  this  conclusion.  We  feel  con- 
fident that  an  examination  of  the  statute  is  proper  with  the  view  of  de- 
termining whether  or  not  the  legislature  intended  to  grant  the  privilege 
1(0.10-4 
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liere  claimed.  Belators  in  tbis  case  assert  the  right,  under  the  law,  to 
examine  and  abstract  the  entire  records  of  G-unnison  county,  for  the  sole 
purpose  of  securing  future  private  emolument  from  the  sale  of  abstracts 
thus  obtained.  They  do  not  seek  information  concemiug  a  tract  of  land 
in  which  they  themselves,  or  parties  whom  they  represent,  have  or  ex- 
pect to  have  an  interest.  Their  business  is  permanent;  to  carry  it  oa 
successfully  they  must  not  only  by  themselves  or  agents  occupy  the 
clerk's  office  for  weeks,  perhaps  months,  in  abstracting  the  instruments 
now  recorded,  but  they  must  also  be  there  daily  thereafter  abstractiog 
the  conveyances  filed  from  day  to  day.  Their  interruption  and  annoy- 
ance of  the  clerk  are  not  temporary;  they  are  continuing  and  perma- 
nent. 

It  matters  not  that  relators  require  no  aid  from  him;  for  he  is  charged 
by  statute  with  the  safe  keeping  and  preservation  of  the  records,  and  is 
responsible  for  their  truthfulness  and  freedom  from  mutilation.  A  sin- 
gle stroke  of  the'  pen,  the  erasure  or  addition  of  a  single  word,  may 
change  the  character  of  a  conveyance,  or  destroy  the  most  valuable  prop- 
erty right.  The  clerk  is  unfaithful  to  his  trust  if  he  allow  one  of  the 
record  books  to  remain  for  an  instant  in  the  hands  of  a  stranger,  out  of 
his  sight.  If  he  performs  his  whole  duty,  he  must  watch,  or  employ  an 
assistant  to  watch,  each  and  every  person  who  examines  or  abstracts  a 
single  title  record. 

Did  the  legislature  contemplate  a  business  such  as  that  of  relators,  and 
intend  to  impose  upon  the  clerk  these  duties  and  responsibilities  in  con- 
nection therewith  ?  Did  they  intend  to  say  to  him,  "  You  must  give 
relators,  gratis,  a  part  of  your  time  and  attention  on  each  and  every 
week-day  during  your  term  of  office  "  ?  If  one  person  or  partnership  may 
subject  him  to  this  inconvenience,  labor,  and  annoyance,  others  may  do 
the  same;  the  abstract  business  is  lawful,  and  in  populous  counties 
usually  quite  a  number  of  individuals  or  firms  engage  therein.  The 
clerk's  entire  time  might  be  monopolized  in  this  way,  and  yet  he  is 
allowed  uo  compensation  therefor. 

Our  laws  require  the  county  commissioners  to  provide,  at  the  expense 
of  the  county,  an  office  for  the  recorder,  to  light  and  heat  the  same,  and 
to  furnish  tables,  chairs,  and  all  necessary  appliances  for  the  convenience 
and  use  of  the  recorder  and  persons  transacting  therein  the  business 
contemplated  by  statute.  Did  the  legislature  intend  to  furnish,  at  public 
expense,  office  and  desk  room,  together  with  tables  and  chairs,  for  the 
permanent  use  and  convenience  of  persons  engaged  in  a  purely  private 
speculative  enterprise? 

It  is  urged  that  this  business  is  a  great  public  convenience  and  se- 
curity. That  parties  interested  may  more  readily  and  perhaps  cheaply 
procure  desired  information  and  abstracts;  and  that  in  case  of  loss 
thereof  by  theft  or  fire,  any  portion  of  the  records  may  be  duplicated 
from  the  abstract  office.  It  is  answered  that  the  clerk  is  required  to 
furnish  abstracts  and  information  to  those  demanding  the  same  at  a  com- 
pensation fixed  by  legislative  enactment;  and  that  it  is  the  duty  of  the 
commissioners  to  provide  safes  and  vaults  sufficient  to  protect  the  records 
from  loss  and  injury  by  fire  or  burglary;  and  it  may  also  be  added,  that 
the  possession  of  complete  abstracts  by  dishonest  and  evil-minded  per- 
sons might  increase  the  danger  to  the  public  records,  by  offering  an  in- 
ducement for  their  destruction. 

We  think  that  the  business  of  relators  should  be  treated  as  any  other 
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legitimate  private  enterprise.  There  is  no  law  to  prevent  the  clerk's  aid- 
ing them  if  he  choses  bo  to  do,  either  gratia  or  for  a  stipulated  compen- 
sation, provided  he  does  not  neglect  his  ofScial  duties.  But  the  courts 
should  not  by  mandamiLa  compel  him  to  do  this  against  his  will. 

We  are  of  opinion  that  the  statute  in  question  was  not  designed  to 
allow  individuals  who  wish  to  abstract  the  entire  records  for  future  profit 
iD  their  private  business  the  privilege  of  using  continuously  the  public 
property  and  of  monopolizing,  from  day  to  day  for  months  and  years,  a 
portion  of  the  time  and  attention  of  a  public  officer  against  his  will  and 
without  recompense.  In  support  of  the  foregoing  reasons  and  concla- 
sioDs,  see  Back  et  al.  v.  Collins,  6  Ga.  391;  Webber  et  al.  v.  Townley, 
43  Mich.  534.  Entertaining  these  views  upon  the  merits  of  this  case,  we 
need  not  inquire  into  the  regularity  6f  the  proceedings  before  the  dis- 
trict judge. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  petition. 

Beversed  and  remanded. 
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SUPREME  COURT  OF  IDAHO, 

People  v.  Mooney. 

FiUd  September  IS,  188S. 

Instrugtioks. — If  the  record  of  a  case  on  appeal  to  this  court  contains  no  evidence, 
and  an  instruction  given  to  the  jury  be  coirect  under  any  possible  state  of  the  evidenoe, 
each  instruction  must  be  sustained. 

Murder,  What  is. — Under  the  statutes  of  this  territory,  the  killing  of  a  human 
being  in  the  commission  of  an  unlawful  act,  which  in  its  conse<^uenceB  naturally  tends 
to  destroy  life,  or  is  committed  in  the  prosecution  of  a  felonious  intent,  is  murder. 

Murder  in  the  First  Degree. — ^Under  the  statute  all  murder  committed  in  the 
perpetration  or  attempt  to  perpetrate  robbery  is  murder  of  the  first  degree. 

Appeal  from  the  district  court  of  the  third  judicial  district,  Oneida 
county.     The  opinion  states  the  facts. 

W.  A,  Crawford y  district  attorney,  for  the  people. 

H.  M.  Bennett,  for  the  appellant. 

Pbickett,  J.  At  the  November  term  of  the  district  court  of  the  third 
judicial  district,  held  in  and  for  the  county  of  Oneida,  a.  d.  1881,  the 
defendant  was  indicted  for  the  crime  of  murder;  and  upon  a  trial  was 
convicted  of  murder  in  the  first  degree,  and  thereupon  a  judgment  of 
death  was  pronounced  against  him.  From  that  judgment  the  defendant 
has  appealed  to  this  court,  and  the  case  has  been  submitted  upon  briefs, 
without  oral  argument.  ■ 

There  is  no  evidence  or  bill  of  exceptions  in  the  record,  nor  is  there 
any  assignment  of  errors  on  file;  we  are  therefore  left  to  an  examina- 
xiation  of  the  record,  viz.,  the  indictment,  the  instructions  of  the  district 
court  to  the  jury,  and  the  judgment;  and  if  there  be  no  error  apparent 
upon  their  face,  the  judgment  must  be  affirmed. 

The  indictment  seems,  upon  inspection,  to  be  perfect,  and  no  objec- 
tion is  urged  to  the  judgment;  but  from  the  tenor  of  the  appellant's 
brief  we  conclude  that  he  objects  to  the  following  instruction  given  by 
the  court  to  the  jury,  to  wit:  "If  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  this  defendant  killed  Joel  Hinkley,  and 
that  such  killing  was  perpetrated  while  the  defendant,  either  by  himself 
or  with  another  person,  was  attempting  to  commit  a  robbery,  then  they 
may  find  the  defendant  guilty  of  murder  in  the  first  degree." 

There  being  no  evidence  in  the  record,  upon  the  familiar  principle  that 
he  who  alleges  error  must  show  it,  if  the  instruction  was  correct  under 
any  possible  state  of  the  evidence  it  must  be  sustained. 

The  statutes  of  this  territory,  section  21  of  the  act  concerning  crimes 
and  punishments,  provides  that  "involuntary  manslaughter  shall  consist 
in  the  killing  of  a  human  being  without  any  intent  to  do  so,  in  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act  which  probably  might  pro- 
duce such  a  consequence  in  an  unlawful  manner;  provided  that  when 
such  involuntary  killing  shall  happen  in  the  commission  of  an  unlawful 
act,  which  in  its  consequences  naturally  tends  to  destroy  life,  or  is  com- 
mitted in  the  prosecution  of  a  felonious  intent,  the  offense  shall  be 
deemed  and  adjudged  to  be  murder." 

Section  17  of  the  same  act  provides  that  all  murder  which  shall  he 
committed  in  the  perpetration  or  attempt  to  perpetrate  robbery  shall  he 
deemed  murder  of  the  first  degree. 
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Thus  it  will  be  seen  that  section  21  makes  the  unintentional  killing  of 
a  human  being  committed  in  the  prosecution  of  a  felonious  intent  mur- 
der, and  section  17  makes  it  murder  in  the  first  degree  if  the  intent  was 
to  commit  the  felony  of  robbery,  and  some  others  therein  enumerated. 

Under  the  statute,  then,  the  instruction  was  proper — ^indeed,  the  court 
might  have  instructed  the  jury,  under  the  circumstances  stated,  not  only 
that  they  might  find  the  defendant  guilty  of  murder  in  the  first  degree, 
bat  that  such  was  their  duty. 

It  is  competent  for  the  legislature  to  prescribe  what  felonious  homi- 
cides shall  be  deemed  murder,  and  to  define  the  degrees.  It  is  the  policy 
of  the  law  to  hold  persons  engaged  in  felonies,  or  attempts  to  commit 
felonies,  responsible  for  all  the  consequences  of  their  felonious  acts, 
whether  such  consequences  were  definitely  intended  or  not.  The  intent 
to  commit  a  felony  standing  in  the  place  of  the  malice  in  ordinary  cases 
of  murder,  it  follows  that  the  instruction  given  being  correct  in  law, 
those  asked  by  the  defendant's  counsel,  upon  the  view  that  the  killing,  in 
order  to  constitute  murder,  must  have  been  intentional,  were  incorrect, 
and  were  properly  refused. 

There  being  no  error  either  in  the  giving  or  refusal  to  give  instructions, 
the  judgment  of  the  court  below  must  be  affirmed,  and  it  is  accordingly 
hereby  affirmed.  « 

The  cause  is  remanded  to  the  district  court  with^irections  to  fix  anew 
the  time  iqi  executing  its  judgment. 

MoBOAK,  C.  J.,  and  Buck,  J.,  concurred.. 


126  West  Coast  Reporter.  [Sup.  Ct  CaL 


SUPREME  COURT  OF  CALIFORNIA. 

No.  9,086. 

Matzen  V,    Shaeffbb. 

Department  Tvjo,    Filed  February  jg5,  188j^ 

Equitable  Assignment  of  Moktgage. — Where,  in  pnrsaance  of  an  agreement  be- 
tw  een  a  mortgagor  and  mortgagee,  a  third  party  pays  off  the  mortgage  debt  and  takes  a 
conveyance  of  the  mortgaged  premises,  such  transaction  will  be  construed  as  being  an 
equitable  assignment  of  the  mortgage  so  as  to  entitle  the  grantee  to  priority  and  protec- 
tion as  against  a  judgment  creditor  of  the  mortgagor  whose  rights  accrued  subi^uent 
to  the  execution  of  the  mortgage,  although  at  the  time  of  such  conveyance  the  mort- 
gagee satisfied  the  mortgage  on  the  record. 

When  there  is  No  valid  Homestead  in  Existence,  an  order  of  the  court  setting 
the  same  aside  to  an  insolvent  is  a  nullity. 

Appeal  from  a  judgment  of  the  superior  court  for  Butte  county,  entered 
in  favor  of  the  defendant.     The  opinion  states  the  facts. 

t/.  H,  McKune,  for  the  appellant. 

Long,  LoU,  and  Belcher,  for  the  respondent. 

Sharpstein,  J.  It  appears  by  the  findings  that  it  was  arranged  be- 
tween the  mortgagee,  mortgagor,  and  appellant,  that  she  should  pay 
the  sum  of  three  thousand  five  hundred  dollars  for  the  satisfaction  of 
the  mortgage,  and  a  conveyance  to  her  of  the  mortgaged  premises  by 
the  mortgagor.  This  entire  'sum  was  handed  to  the  mor^agee,  who 
retained  the  amount  due  on  the  mortgage,  and  gave  the  residue  to 
the  mortgagor.  Whereupon  the  mortgagor  executed  a  conveyance  of 
the  premises  to  appellant,  and  the  mortgagee  entered  satisfaction  of  Ihe 
judgment  which  he  had  previously  obtained  in  an  action  to  foreclose  the 
mortgage. 

Previous  to  this  the  premises  had  been  sold  to  the  respondent,  under 
an  execution  issued  upon  a  judgment  recovered  against  appellant's 
grantor  after  the  execution  of  the  mortgage.  But  the  time  for  redeem- 
ing the  premises  from  said  execution  sale  had  not  expired  at  the  time  of 
appellant's  purchase.  Since  then  respondent  has  received  a  deed  from 
the  sheidff  who  sold  the  deed  to  him  under  said  execution. 

This  presents  a  case  in  which  the  interests  of  the  appellant  required 
that  the  lien  of  the  mortgage  which  she  paid  off  should  be  kept  alive. 
Her  interests  can  only  be  fully  protected  by  regarding  the  transaction  in 
which  she  paid  off  the  mortgage  as  an  assignment  of  it  to  her,  and  tbe 
lien  as  being  kept  alive  for  her  security  and  benefit.  ^'  In  general,  when 
any  person  having  a  subsequent  interest  in  the  premises,  and  who  is 
therefore  entitled  to  redeem,  for  the  purpose  of  protecting  such  inter- 
est, and  who  is  not  the  principal  debtor,  primarily  and  absolutely  liable 
for  the  mortgage  debt,  pays  off  the  mortgage,  he  thereby  becomes  an 
equitable  assignee  thereof,  and  may  keep  alive  and  enforce  the  lien  so 
far  as  may  be  necessary  in  equity  for  his  own  benefit;  he  is  subrogated 
to  the  rights  of  the  mortgagee  to  the  extent  necessary  for  his  own  equi- 
table protection:"  3  Pomeroy's  Eq.  Jur.,  sec.  1212.  And  this  equitable 
result  follows,  "  even  though  a  receipt  was  given  speaking  of  the  mort- 
gage debt  as  being  fully  paid,  and  sometimes  even  though  the  mortgage 
itself  was  actually  discharged  and  satisfied  of  record:"  Id.,  sec.  1211. 

If  the  respondent  had  purchased  Uie  premises  while  the  satisfaction  of 
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tbe  jadgmeDt  of  foreclosure  remained  of  record,  be  doubtless  would  be 
protected.  But  tbe  findiugs  sbow  tbat  be  purcbased  tbe  premises,  and 
received  a  certificate  tbereof ,  before  any  action  to  foreclose  tbe  mortgage 
had  been  commenced,  and  tbat  be  was  made  a  party  defendant,  and 
served  witb  summons  in  said  action.  And  if  it  be  beld  tbat  tbe  appel- 
lant became  the  equitable  assignee  of  tbe  mortgage,  and  as  sucb  was  en- 
titled to  have  tbe  lien  created  by  it  kept  alive  for  ber  protection, 
notwithstanding  tbe  satisfaction  and  discbarge  of  it  of  record,  tbe 
respondent  will  be  in  no  worse  position  tban  be  would  if  tbe  judgment 
of  foreclosure  had  been  actually  assigned  to  appellant  when  she  paid  it 
off.  Tbe  fact  of  tbe  entry  of  satisfaction  of  tbe  judgment  could  not  have 
influenced  him  when  be  purcbased  tbe  premises,  because  tbe  action  in 
"wliich  said  judgment  was  entered  bad  not  then  been  commenced.  He 
purcbased  the  premises  subject  to  the  mortgage,  and  tbe  rights  which  he 
thereby  acquired  could  not  be  affected  by  an  assignment  of  tbe  mortgage, 
either  in  fact  or  by  operation  of  law.  We  think  this  is  one  of  the  oases 
in  which  the  satisfaction  of  a  mortgage  of  record  does  not  of  itself  pre- 
vent a  court  of  equity  from  holding  that  the  payment  of  it  operated  as 
an  assignment  of  it  to  the  person  making  tbe  payment. 

There  is  nothing  to  indicate  tbat  appellant,  when  she  paid  off  the  mort- 
gage, intended  to  purchase  it,  or  to  haye  it  kept  alive  for  ber  benefit.  It 
does  not  appear  tbat  anything  was  said  on  tbat  subject.  She  paid  it  off, 
and  the  mortgagee  without  ber  request  satisfied  it  of  record.  But  the 
payment  was  made  for  her  benefit,  or  for  that  of  respondent.  If  the 
payment  under  tbe  circumstances  operated  as  an  equitable  assignment  of 
the  mortgage  to  her,  she  gets  the  benefit  of  it;  otherwise,  tbe  respond- 
ent Now  it  is  quite  clear  that  she  intended  the  payment  of  the  mort- 
gage should  inure  to  her  own  and  not  to  bis  benefit.  She  bad  in 
view  her  own  and  not  his  interest.  And  it  is  only  by  regarding  the 
transaction  as  an  assignment  of  the  mortgage  to  her  that  her  interests 
can  be  protected  and  maintained,  and  a  court  of  equity  will  presume  tbat 
it  was  intended  she  should  reap  tbe  benefit  of  ber  investment.  Equity 
regards  that  as  done  which  ought  to  be  done,  and  looks  to  tbe  intent 
rather  than  to  the  form. 

There  is  no  equitable  ground  on  which  tbe  respondent  could  object  to 
the  mortgage  lien  being  kept  alive  for  tbe  protection  of  appellant^'s  inter- 
eat,  and  the  mortgage  having  been  satisfied  of  record  when  it  should 
have  been  assigned  to  appellant,  it  was  not  error  to  vacate  tbe  satisfac- 
tion. And  as  the  premises  were  regularly  sold  under  said  decree  of 
foreclosure,  and  purchased  at  tbe  scde  by  the  appellant,  who  after  the 
time  for  redemption  had  expired  received  a  deed,  we  do  not  doubt  tbat 
her  title  to  tbe  premises  is  superior  to  that  of  the  respondent^  and  that 
she  is  entitled  to  the  relief  prayed  in  her  complaint. 

The  declaration  of  homestead  filed  by  Kelley  was  not  sucb  as  the  law 
requires  in  order  to  constitute  a  homestead;  and  there  being  no  valid 
homestead  in  existence  when  tbe  court  in  tbe  insolvency  proceeding 
made  an  order  setting  one  apart  for  Kelley,  sucb  order  was  a  nullity. 

Judgment  reversed,  with  directions  to  the  court  below  to  enter  a  judg- 
ment in  favor  of  the  plaintiff  as  prayed  in  her  complaint. 

Thornton  and  Mtbige,  JJ.,  concurred. 
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No.  9,087. 
Pebsoks  V,  Shaetfeb  et  als. 

DepaHment  Two,    FUed  February  £5, 1884, 

The  Payment  of  a  Judgment  mat  Operate  a»  an  Equitable  Assignment  of  the 
same  to  the  party  making*  the  payment,  although  the  judgment  is  satisfied  of  record. 
Equity,  however,  will  not  keep  such  jadsment  alive  to  the  prejudice  of  subsequent 
bona  fde  purchasers  of  the  premises  on  which  it  was  a  lien,  who  purchased  the  same 
when  it  appeared  of  record  that  the  lien  had  been  discharged,  ana  who  had  no  knowl- 
edge of  aify  equities  existing  in  favor  of  the  person  who  discnarged  the  judgment. 

Appeal  from  a  judgment  of  the  superior  court  for  Butte  coqntj,  entered 
in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

J,  H,  McKune,  for  the  appellant. 

Gale  S  Jones,  for  the  respondent. 

Sharpstbin,  J.  When  the  defendant  executed  the  mortgages  which 
this  action  was  brought  to  foreclose,  the  judgment  which  Wilcoxson  had 
obtained  in  an  action  to  foreclose  a  prior  mortgage  was  satisfied  and  dis- 
charged of  record,  and  the  court  finds  that  the  mortgagees  of  the  subse- 
quent mortgages  had  no  notice  or  knowledge  of  any  equities  then  existiog 
in  favor  of  Catherine  Matzen,  who  paid  the  sum  due  on  the  Wilcoxson 
judgment.  In  Matzen  v.  Shaeffer,  No.  9,086,  anle,  p.  126,  we  held  that 
as  between  the  parties  to  that  action  the  payment  of  the  Wilcoxson  judg- 
ment by  Matzen  operated  as  an  equitable  assignment  of  it  to  her,  and 
that  the  lien  was  kept  alive  for  her  protection  and  benefit,  notwithstand- 
ing it  had  been  satisfied  and  discharged  of  record.  The  reasons  for  so 
holding  are  stated  in  the  opinion  filed  in  that  case,  and  it  is  unnecessary 
to  repeat  them.  But  at  the  time  of  the  execution  of  the  mortgages  iu 
this  case,  it  appeared  by  the  record  that  the  Wilcoxson  judgment  had 
been  satisfied  and  discharged,  and  it  can  not  be  held  that  the  mortgagees 
took  subject  to  the  lien  of  that  judgment.  Matzen  on  paying  it  had 
neglected  to  have  it  assigned  to  her,  and  had  suffered  it  to  be  and  re- 
main satisfied  of  record  until  after  Shaeffer  had  executed  these  mort- 
gages upon  the  premises. 

This  presents  a  case  in  which  either  Matzen  or  these  mortgagees  must 
suffer  from  her  neglect  to  act  promptly,  as  she  might  have  done  in  the 
matter  of  obtaining  an  actual  assigoment  of  the  Wilcoxson  judgment,  or, 
failing  in  that,  having  the  satisfaction  of  record  Vacated.  She  must  suffer 
the  consequences  of  her  own  neglect.  The  parties  who  took  the  mort- 
gages under  such  circumstances  must  be  protected.  Equity  as  well  as 
law  requires  that  they  should  be.  Her  equities  at  the  time  were  latent. 
She  might  or  might  not  avail  herself  of  them.  The  lien  of  the  Wilcox- 
son judgment  had  been  discharged.  Equity  might  under  some  circum- 
stances keep  the  lien  alive,  notwithstanding  such  discharge.  But  it 
certainly  would  not  keep  it  alive  to  the  prejudice  of  a  party  who  had 
purchased  the  premises  when  it  appeared  of  record  that  the  lien  had  been 
discharged,  and  who  did  not  have  any  knowledge  of  the  equities  on  which 
alone  it  could  have  been  kept  alive  after  being  discharged. 

Judgment  affirmed. 

Thobnton  and  Mtbick,  JJ.,  concurred. 
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No.  9»011. 
Shaicteb  v.  Matzbn  et  al. 

Departmem  Two,     Filed  February  95,  ISSJ^ 

JrDGMXST  IN  AN  ACTION  ov  EJECTMENT  SHOULD  BE  FOR  THE  PLAINTTVF  when  the  de- 
fendant has  no  claim  to  the  demanded  premises  beyond  what  his  naked  possession  gave 
him,  and  at  the  time  of  the  commencement  of  the  action  the  plaintiff  bad  the  legal  title 
and  was  entitled  to  the  possession. 

Appeal  from  a  judgment  of  the  superior  court  for  Butte  county,  entered 
in  favor  of  the  plaintiff.  This  was  an  action  of  ejectment.  At  the  trial 
a  noDBuit  was  granted  to  the  defendant  Matzen.  The  further  facts 
appear  in  the  opinion. 

J,  H,  McKune,  for  the  appellant. 

Long,  LaU,  and  Belcher,  for  the  respondent. 

By  the  Goubt.  The  defendant  Stillioger  does  not  appear  to  have  had 
any  claim  to  the  demanded  premises  beyond  what  his  naked  possession 
gave  him;  and  at  the  time  of  the  commencement  of  this  action  the  plaint- 
iff had  the  legal  title,  and  was  entitled  to  the  possession  of  said  premises. 
This  is  sufficiently  apparent,  although  somewhat  obscured  by  the  finding 
of  a  great  number  of  irrelevant  facts. 

Judgment  affirmed. 


No.  8,454. 
Estate  of  Lobd,  Deceased. 

Ikpartment  Two,    Filed  February  26,  I884, 

A  HomsTKAD  FOB  THS  UsE  07  THE  SuBviYiNG  WiFE  OF  A  Becedent  can  not  be 
Kt  apart  under  section  1465  of  the  code  of  civil  procedure,  so  as  to  include  apart  of  the 
separate  estate  of  the  decedent  when  there  is  common  property. 

A  Finding  that  Certain  Pakcels  of  Land  of  a  Decedent,  which  his  widow 
prays  may  be  set  apart  to  her  as  a  homestead,  could  not  be  divided,  inill  not  be  sustained 
when  the  allegations  of  the  petition  for  the  homestead  show  the  contrary. 

Appeal  from  an  order  of  the  superior  court  for  Solano  county,  settling^ 
ao  account.    The  opinion  states  the  facts. 

Sawyer  db  Ball,  for  the  appellant. 

Fox  db  Bo88^  for  the  respondent. 

Mteigk,  J.  The  deceased  died  intestate,  leaving  a  widow  him  surviv- 
iug,  who  became  administratrix.  His  mother  (the  appellant)  is  his  only 
other  heir.  The  widow  filed  a  petition  that  a  homestead  be  set  apart  to 
ber,  none  having  been  selected,  designated,  or  recorded  in  the  life-time 
of  the  intestate.  She  petitioned  the  court  to  set  apart  three  parcels  of 
land,  viz.:  1.  Containing  one  hundred  and  fifteen  and  ninety-eight  one- 
bnndredths  acres,  being  farm  land;  2.  Containing  twenty  acres,  being 
iann  land;  and,  3.  Containing  one  thousand  and  fifty- five  acres,  being 
swamp  land.  Her  petition  set  forth  that  the  said  lands  were  mortgaged 
for  five  thousand  dollars,  on  which  some  interest  had  accrued ;  that  the 
two  first-described  tracts  were  community  property,  and  had  a  dwelling- 
house  and  other  improvements  thereon;  that  the  third-described  piece 
of  land  was  the  separate  estate  of  the  intestate;  that  the  entire  property 
was  not  worth  to  exceed  five  thousand  dollars  above  the  mortgage;  and 
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that  it  had  been  appraised  in  the  inventory  of  the  estate  at  nine  thousand 
five  hundred  and  seventy-one  dollars. 

The  petition  prayed  that  the  two  first  parcels  be  set  aside  as  a  home- 
stead, or  in  any  case  a  partition  could  not  be  made  that  the  whole  be 
sold,  and  out  of  the  proceeds  a  homestead  be  set  aside.  Appraisers 
were  appointed  by  the  court,  who  reported  the  value  of  said  lands,  beiog 
three  several  tracts  as  stated  in  the  petition,  at  nine  thousand  five  hun- 
dred and  seventy-one  dollars;  that  the  first-described  tract  had  a  dwell- 
ing-house with  other  improvements;  that  the  two  parcels,  firstly  and 
secondly  described,  are  common  property,  and  the  piece  thirdly  described 
is  separate  property  of  decedent;  that  the  premises  could  not  be  divided 
without  material  injury,  and  that  the  whole  is  incumbered  with  a  mort- 
gage for  five  thousand  dollars  and  some  interest.  Thereupon  the  widow 
filed  another  petition,  setting  forth  the  matters  contained  in  her  first 
petition,  the  fact  of  the  appraisal,  and  that  the  property  could  not  be 
divided  without  material  injury,  and  prayed  for  a  sale  of  the  property, 
and  that  out  of  the  proceeds  she  be  allowed  five  thousand  dollars  in  lieu 
of  a  homestead. 

The  court  fixed  a  day  for  the  hearing  of  the  petition,  and  after  hearing 
evidence,  found  the  facts  as  above,  among  others,  that  the  two  first-de- 
scribed parcels  were  community  property,  and  the  other  separate  prop- 
erty of  the  deceased,  and  ordered  the  property  to  be  sold  in  one  {Parcel 
subject  to  the  mortgage,  and  that  out  of  the  proceeds,  five  thousand  dol- 
lars, if  so  much  should  result,  be  set  apart  and  designated  as  a  home- 
stead for  the  said  widow,  and  that  she  retain  the  same  for  that  purpose 
as  her  own  property.  A  sale  was  made  for  five  thousand  four  hundred 
and  forty-four  dollars  and  twenty  cents,  cash,  subject  to  the  mortgage; 
and  the  sale  was  confirmed  and  a  conveyance  made.  The  administratrix 
filed  her  account,  in  which  she  charged  herself  with  four  hundred  and 
forty-four  dollars  and  twenty  cents  of  the  proceeds  of  said  sale,  and 
omitted  to  charge  herself  with  the  five  thousand  dollars.  The  appel- 
lant contested  the  settlement  of  the  account;  and  her  objections  being 
overruled,  this  appeal  was  prosecuted. 

We  have  given  the  above  full  statement  of  facts  in  order  to  more  clearly 
state  the  law  applicable  thereto.  The  statute  is  clear  that  if  a  homestead 
has  been  declared  in  the  life-time  of  the  deceased,  and  if  it  be  appraised 
at  more  than  five  thousand  dollars,  and  can  not  be  divided,  the  whole 
may  be  sold,  and  five  thousand  dollars  of  the  proceeds  be  set  apart  in 
lieu  of  the  homestead  claim.  Evidently,  the  widow  supposed  the  same 
course  could  be  taken  when  no  homestead  had  been  declared,  upon  her 
petition  for  what  is  called  a  probate  homestead;  and  the  court  below 
seems  to  have  agreed  with  her.  It  is  not  necessary,  in  this  case,  to  de- 
cide that  question,  and  we  omit  to  do  so. 

The  proceedings  in  this  case,  from  and  after  the  report  of  the  ap- 
praisers, were  irregular,  and  we  very  much  doubt  if  any  title  passed  to 
the  purchasers.  Referring  to  section  1465,  code  of  civil  procedure,  we 
find  the  direction,  if  no  homestead  has  been  selected,  designated  and 
recorded,  the  court  must  select,  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  homestead,  for  the  use  of  the  surviving  husband  or  wife 
or  children  (as  the  case  may  be)  out  of  the  common  property,  or,  if  there 
be  no  common  property,  then  out  of  the  real  estate  (separate  property) 
belonging  to  the  decedent.  The  selection  must  be  made  from  the  com- 
mon property,  if  there  be  any;  it  can  be  made  from  the  separate  prop- 
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ertj  only  in  case  there  be  no  common  property.  The  statute  in  this 
regard  is  clear  and  explicit,  and  admits  of  no  question.  The  petition  of 
the  widow  stated  that  the  two  first-described  parcels  of  land  were  com- 
mon property,  and  that  the  third  was  the  separate  property  of  the 
decedent,  and  this  is  shown  in  all  the  subsequent  proceedings.  It 
appeared,  then,  on  the  face  of  the  petition,  and  by  the  subsequent  pro- 
ceedings, that  the  court  had  no  jurisdiction  {o  set  apart  a  homestead 
out  of,  or  to  include  within  a  homestead,  a  third  parcel.  If  the  court 
could  not  set  apart  the  third  parcel,  it  certainly  could  not  sell  it  for 
homestead  purposes.  This  is  clear  to  a  demonstration.  The  sale  was 
not  made  to  pay  debts;  its  object  is  distinctly  stated. 

Again:  the  petition  states  that  the  real  estate  consists  of  three  parcels, 
giving  the  acreage  of  each,  the  two  first  being  farming  lands,  and  having 
on  one  of  them  the  dwelling-house  and  improvements,  and  the  third 
being  swamp  land,  and  the  appraisers  so  report,  and  the  court  so  finds; 
jet  the  court  finds  and  adjudges  that  these  separate  parcels  could  not 
be  divided.  Were  it  not  for  the  allegation  of  the  petition  and  the  state- 
ment in  the  findings,  we  might  be  bound  by  the  findings  of  the  court 
that  they  could  not  be  divided;  but  with  the  allegation  of  the  petitions 
aud  the  facts  as  found,  we  can  not  see  how  the  conclusion  at  which  the 
court  arrived  could  have  been  supported  by  the  evidence.  It  seems  to 
U8  that  the  only  bond  between  the  three  parcels  is  the  mortgage  over  all, 
which  is  not  a  controlling  element  in  making  a  homestead  selection. 

A  proper  course  for  the  court  below  to  have  taken  would  have  been  to 
proceed  on  tbe  first  petition  to  set  apart  a  homestead  out  of  or  embrac- 
ing the  common  property,  which  would  have  been  subject  to  the  mort- 
gage; and  the  widow  would  then  have  been  in  condition  to  ask  a  sale  of 
the  balance  of  the  property  and  the  application  of  the  proceeds  to  the 
payment  of  the  mortgage,  under  section  1475,  code  of  civil  procedure,  or 
in  case  of  foreclosure,  to  ask  that  the  mortgaged  property  not  set  apart 
be  first  sold,  and  the  proceeds  applied,  leaving  the  homestead  liable  for 
the  balance  only. 

We  suggest  (and  this  is  a  suggestion  merely)  that,  as  the  estate  is  still 
in  process  of  administration,  the  court  below  may  save  the  rights  of  the 
parties,  including  the  purchasers,  by  setting  all  proceedings  subsequent 
to  the  first  petition,  and  let  the  money  paid  by  the  purchasers  be  returned, 
and  then  proceed  to  set  aside  a  homestead  according  to  law. 

Tbe  proceedings  in  this  case  were  taken  under  section  1465,  code  of 
civil  procedure,  as  amended  in  1880.  This  section  received  a  legislative 
consUnction  in  harmopy  with  the  views  we  have  above  expressed,  by  the 
amendment  of  section  1468,  approved  February  19,  1881,  wherein  it  is 
provided,  that  where  separate  property  is  set  apart,  it  is  set  apart  for  a 
limited  period  only,  the  title  vesting  in  the  heirs  subject  to  the  order  set- 
ting apart. 

The  order  is  reversed,  and  the  cause  is  remanded  for  proceedings  not 
inconsistent  with  this  opinion. 

Shabpstein  and  Thohnton,  JJ.,  concurred. 
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No.  9,262. 
Kellet  v.  Fitzell. 

Department  Two.    Filed  February  £6,  1884. 

A  Finding  will  not  be  Distubbed  when  the  Evidence  is  Conflictino. 

Refusal  of  the  Coubt  t^  Allow  a  Witness  to  Testify  to  Certain  Declaea- 
Tions  and  conversations  made  by  and  between  the  parties  to  the  action,  although  erro- 
neous, will  not  warrant  a  reversal  when  the  defeated  party  was  not  prejudiced  thereby. 

Appeal  from  a  judgment  of  the  superior  court  for  Lassen  county,  en- 
tered in  favor  of  the  defendant,  apd  from  an  order  denying  the  plaintiff 
a  new  trial.     The  opinion  states  the  facts. 

C.  G,  KeUey,  for  the  appellant. 

C,  McClaskey,  for  the  respondent. 

Sharpstein,  J.  The  plaintiff  gave  to  the  defendant  an  agreement  in 
writing,  of  which  the  following  is  a  copy: 

**  I  hereby  agree  that  H.  G.  Fitzell  may  take  a  fourth  or  fifth  interest 
in  the  ditch  right  he  has  this .  day  conveyed  to  me,  by  being  at  his  pro- 
portion of  the  expense  on  said  ditch,  down  to  and  through  his  lands. 

''June  28,  1880.  G.  F.  Kelley." 

On  behalf  of  plaintiff,  it  is  contended  that  this  was  simply  a  proposi- 
tion which  respondent  never  accepted.  But  the  evidence  on  this  point 
is  conflicting.  That  introduced  by  respondent  tended  to  prove  that  he 
did  accept  it,  and  aided  in  the  construction  of  the  ditch.  Under  these 
circumstances,  we  can  not  disturb  the  finding  of  the  court  below  on  that 
question. 

On  the  trial  the  wife  of  plaintiff  was  called  by  him  as  a  witness  and 
asked  to  state  a  conversation  between  her  husband  and  defendant — to 
state  all  of  the  conversation.  Defendant's  counsel  objected  to  her  stat- 
ing what  plaintiff  said,  as  not  the  best  evidence.  The  court  sustained 
the  objection,  and  plaintiff  excepted.  The  court  then  told  the  witness 
to  state  only  what  respondent  said  to  plaintiff,  whereupon  the  witness 
said:  <'  I  heard  the  defendant  [Mr.  Fitzell]  tell  Mr.  Eelley  [plaintiff]  that 
he  would  not  take  any  interest  in  the  ditch';  that  he  had  not  got  the 
money  to  pay  out  on  it;  but  that  he  would  work  on  the  ditch  for  Mr. 
Kelley  [plaintiff],  and  take  his  pay  in  water;  that  was  about  the  middle  of 
October,  1880."  While  we  do  not  doubt  that  the  court  erred  in  sustain- 
ing the  above-mentioned  objection,  we  can  not  see  how  the  plaintiff  could 
be  prejudiced  by  it.  His  witness  testified  to  a  declaration  or  avowal  of 
defendant  that  he  would  not  take  any  interest  in  the  ditch,  and  that  was 
all  plaintiff  was  trying  to  prove.  Nothing  which  the  plaintiff  could  have 
said  at  the  time  would  add  any  force  or  weight  to  this  evidence.  The 
declaration  or  avowal  of  defendant,  as  testified  to,  was  clear  and  explicit. 
It  could  not  be  made  more  so  by  anything  which  the  plaintiff  could  have 
said. 

Judgment  and  order  afQrmed. 

Mybigk  and  Thobztton,  JJ.^  concurred. 
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No.  10,909. 
People  v,  Jordan. 

Deparhnent  One.     BUed  February  iS6,  1884, 

ks  Appeal  by  toe  People  from  a  Judgment  or  Order  SusTAiNtNO  a  Demcbrer 
to  an  indictment  will  be  dismissed  where  there  is  a  prior  appeal  hj  the  people  from  the 
tame  judgment  or  order. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Francisco,  en- 
tered in  favor  of  the  defendant,  sustaining  a  demurrer  to  an  indictment 
charging  him  with  obtaining  money  under  false  pretenses.  The  further 
facts  appear  in  the  opinion. 

AUomey  generaly  for  the  appellant. 

Darwin  &  Murphy^  for  the  respondent 

£j  the  CouBT.  This  is  an  appeal  bj  the  people  from  a  judgment  or 
order  in  favor  of  defendant,  on  a  demurrer  to  the  indictment:  Pen.  C, 
sec.  1238.  The  notice  of  appeal  was  served  and  filed  on  the  tenth  day 
of  November,  1883.  If  the  judgment  or  order  was  appealable,  the  peo- 
ple had  perfected  an  appeal  from  the  same  on  the  twenty-sixth  day  of 
October,  1883. 

The  appeal  No.  10,909  must  therefore  be  dismissed. 

Appeal  dismissed. 


No.  9,059. 

Bbown,  Adm'r  etc.,  v.  Mullin. 

DepaHmerU  Tvh>.    Filed  February  ^,  1884. 

ScBSiQXTENT  APPROPRIATION  OP  THE  Watebs  OF  A  Bavtke,  whlch  had  been  prior 
tppropriated,  only  extends  to  the  water  suffered  to  go  to  waste  by  the  prior  appropriator. 

A  Finding  that  the  Plaintiff  was  Entitled  to  Waters  of  a  certain  ravine  held 
snsopported  by  the  evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  Yuba  county,  en- 
tered in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant 
a  new  trial.  This  is  an  action  of  trespass,  to  recover  damages  for  the 
diversion  of  the  waters  of  China  ravine,  in  Yuba  county,  California, 
plaintiff  alleging  that  he  had  a  right  to  the  waters  of  China  ravine,  and 
that  defendant  constructed  a  dam  across  the  said  ravine  at  a  point  above 
the  head  of  plaintiff's  ditch,  and  by  means  of  defendant's  dam  and  ditch 
took  the  waters  from  said  ravine.  The  defendant  denied  that  plaintiff 
owned  the  water  right  of  China  ravine,  and  alleged  that  it  belonged  to 
the  defendant.  The  plaintiff  first  claimed  a  right  to  take  and  first  took: 
water  from  the  ravine  in  1873.  The  defendant  appropriated  the  water 
in  1864,  and  used  it  almost  continuously  until  this  suit  was  brought,  his 
right  never  being  questioned  during  all  that  time;  but  at  all  times  he 
allowed  the  water,  or  a  surplus  of  water,  when  he  had  no  sale  for  it,  to- 
flow  down  to  the  head  of  plaintiff '9  ditch.  The  further  facts  appear  in. 
the  opinion. 

Cross  S  Simonds,  for  the  appellant. 

Bdcher  d  Bdcher,  for  the  respondent. 
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Thobnton,  J.  Whether  China  ravine  had  flowing  in  it,  for  more  than 
eight  years  prior  to  the  trial  of  this  oause,  a  stream  of  natural  water,  is 
in  our  opinion  immaterial,  inasmuch  as  the  defendant  had,  ever  since 
1865,  appropriated  the  waters  of  the  ravine,  and  had  partly  used  it  for 
irrigation  and  partly  sold  it  to  be  used,  up  to  the  time  of  the  approptia* 
tion  claimed  to  have  been  made  by  O'Connor,  the  intestate  of  plaintiff. 
This  last  appropriation  did  not  take  place  earlier  than  1873,  and  did 
not  extend  beyond  the  water  which  then  flowed  back  into  the  ravine  from 
the  irrigation  by  defendant,  or  was  suffered  at  that  time  to  escape  and 
flow  in  the  ravine  by  defendant.  In  other  words,  it  only  extended  to 
the  water  suffered  to  go  to  waste  by  defendant,  as  above  stated.  It  is 
not  claimed  that  this  water  ever  exceeded  forty  inches — sometimes  dur- 
ing the  season  it  was  less  than  five  inches.  The  court  found  that  the 
defendant  was  not  the  owner  or  entitled  to  the  use  of  any  natural  water 
flowing  down  China  ravine  since  1878,  when  the  quantity  thereof 
was  less  than  forty  inches,  measured  under  a  six-inch  pressure,  when  the 
same  was  used  or  wanted  by  plaintiff;  and  that  plaintiff  was  the  owner  of 
said  forty  inches. 

The  evidence  did  not  sustain  the  finding.  The  right  of  plaintiff  does 
not  exceed  what  is  indicated  above.  For  this  reason  the  order  denying 
the  new  trial  is  reversed  and  the  cause  remanded. 

SHAEPSTEm  and  Mybiok,  JJ.,  concurred. 


No.  6,907. 
Emebic  v.  Alvabado  bt  al. 
In  Bards.    Ftkd  February  t7,  J884. 
BiBKcnoK  Madb  as  to  Costs  on  Affbal. 

The  facts  of  this  case  are  stated  in  the  opinion  reported  in  1  West  Coast 
Bep.  708. 

By  the  Coubt.  In  this  cause  the  court  overlooked  the  question  of 
costs  on  the  appeals.  As  to  this  point,  it  is  ordered  that  the  costs  of  the 
appeals  taken  in  this  cause  be  treated  as  costs  in  the  cause,  and  be  ad- 
justed as  such  on  the  final  hearing  and  judgment  herein. 
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No.  9,129. 
•     Mabtin  v.  Jacobs. 

l>epartment  One.     Filed  February  28, 1884. 

Trespass  bt  Cattle. — Under  the  act  of  March  20,  1878,  one  who  willfully  enters 
vith  catUe  and  horees  upon  land  belonging  to  and  in  the  possession  of  another,  and  de- 
pastures  them  thereon,  is  liable  for  the  damage  suffered  by  the  latter. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county,  entered 
in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant  a  new 
trial.    The  opinion  states  the  facts. 

C.  P,  Sprague,  for  the  appellant. 

IF.  B.  Treadwelly  for  the  respondent. 

Ross,  J.  The  statute  under  which  this  action  was  brought,  act  of 
March  20,  1878,  Stat.  1877--8,  p.  860,  makes  the  defendant  liable  for 
the  acts  charged  in  the  complaint  and  proved  and  found  against  him 
in  the  court  below;  that  is  to  say,  the  willful  entry  by  the  defendant, 
with  cattle  and  horses,  upon  land  belonging  to  and  in  the  possession 
of  the  plaintiff,  and  depasturing  the  same  to  plaintiff's  damage.  The 
first  section  of  the  act  reads:  "If  any  horse,  mare,  mule,  jack,  jenny, 
bog,  sheep,  goat,  or  herd  of  neat-cattle,  or  any  number  of  such  animals, 
BhflJl  breaJc  into  or  enter  upon  any  private  lands,  whether  inclosed  or 
not,  the  owner  of  or  person  keeping,  harboring,  or  controlling  such  ani- 
mals shall  be  liable  to  the  owner  or  possessor  of  such  lands  for  the 
amount  of  all  damage  caused  by  such  trespass;  or,  when  the  trespass 
is  continuing  in  its  nature,  for  all  damage  caused  by  such  continuing 
trespass,  such  damages  to  be  recovered  in  a  civil  action  brought  for  that 
purpose."  In  addition  to  the  remedy  given  by  the  section  just  quoted, 
subsequent  sections  of  the  act  provide  for  a  lieu  upon  the  trespassing 
animals  under  certain  circumstances,  and  where  such  lien  is  asserted, 
for  notice  to  the  owner  of  the  stock.  But  those  provisions  do  not  applj 
to  the  present  case.     The  evidence  is  sufficient  to  sustain  the-  findings. 

Judgment  and  order  affbmed. 

McEiNSTBT  and  MoEise,  JJ.,  concurred. 


'  No.  8,649. 
GiLUAlT  V.  OuBTIS. 

m 

Department  One.    F^led  February  g8, 1884. 

Asaejnam  or  Pouct  or  Insurance. — The  assignment  of  a  policy  of  life  insnrance 
aa  collateral  security  for  advances  made  to  a  third  person  vests  the  legal  title  to  the 
policy  in  the  assignee.  The  interest  of  the  owner  of  the  policy  only  extends  to  what 
Kmains  of  it  alter  snch  advances  have  been  paid.  Until  such  advances  have  been  paid, 
the  owner  of  the  policy,  although  he  is  under  no  obligation  to  repay  the  same,  is  not 
entitled  to  have  it  surrendered  to  him,  or  to  receive  the  amount  due  thereon. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The  opinion  states 
the  facte. 

Banlon  and  lyier,  for  the  appellant. 

SUbenl  and  Sharp,  for  the  respondent. 
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Ross,  J.  To  this  suit  Gilbert  Curtis  and  the  iBtna  Life  Insurance 
Compauy  were  originally  made  defendants.  The  controversy  prrows  out 
of  a  policy  of  insurance  issued  by  the  company* upon  the  life  of  one  A. 
W.  Tucker.  The  complaint  charges  that  the  policy  was  issued  upon  the 
life  of  Tucker  and  deliyered  to  one  Esther  Cordelia  Curtis,  who,  it  is 
alleged,  paid  the  premiums  thereon.  It  is  not  alleged  to  whom  the  policy 
was  made  payable.  There  are,  however,  allegations  and  findings  to  the 
effect  that  Esther  Cordelia  Curtis  assigned  the  policy  to  the  plaintiff, 
who  subsequently  caused  the  same  to  be  assigned  to  the  defendant  Gil- 
bert Curtis,  as  security  for  certain  advances  to  be  made  by  him  for  and 
on  account  of  the  said  Esther  Cordelia  Curtis. 

The  findings  are,  that  the  advances  so  made,  for  the  security  of  which 
Gilbert  Curtis  received  the  policy,  amounted  to  four  thousand  and  seventy- 
one  dollars  and  twenty-one  cents.  There  is  nothing  in  the  case  to  show 
that  the  plaintiff  became  personally  responsible  for  those  advances.  The 
prayer  of  the  complaint  is  for  a  decree  to  the  effect  that  the  plaintiff  is 
the  owner  of  the  policy,  and  entitled  to  collect  and  receive  from  the  in- 
surance company  the  money  for  which  it  was  issued — the  insured  having 
deceased;  that  the  interest  of  the  defendant  Gilbert  Curtis  therein  be 
determined ;  that  he  be  required  to  assign  and  deliver  to  the  plaintiff  the 
policy,  and  he  failing  to  do  so,  that  the  clerk  of  the  court  execute  such 
assignment;  and  that  both  defendants  be  restrained  from  disposing  of 
the  policy,  or  the  moneys  mentioned  therein,  to  others  than  the  plaintiff. 
There  was  also  a  prayer  for  general  relief.  The  record  discloses  no  ser- 
vice of  process  on  or  appearance  by  the  Mtnsk  Life  Insurance  Company; 
but  the  judgment  entered  in  the  cause  recites  that  the  action  was  "  dis- 
missed as  against  the  ^tna  Life  Insurance  Company  and  the  intervenor 
herein."  The  sole  parties  to  the  suit  are,  therefore,  the  plaintiff  and  the 
defendant  Gilbert  Curtis. 

The  following  is  the  decree  entered  in  the  court  below: 

"  Now,  therefore,  by  reason  of  said  verdict  and  findings,  it  is  ordered 
that  judgment  be  entered  herein  in  favor  of  the  plaintiff,  and  against  the 
said  Gilbert  Curtis,  as  of  the  date  of  said  verdict,  to  wit,  on  the  ninth 
day  of  May,  1881. 

''  It  is  therefore  further  ordered,  adjudged,  and  decreed  that  the 
plaintiff  is  the  owner  of  the  policy  of  insurance,  number  81,308,  issued  by 
the  ^tna  Life  Insurance  Company  upon  the  life  of  A.  W.  Tucker,  de- 
ceased, which  said  policy  of  insurance  was  issued  upon  the  life  of  said 
A.  W.  Tucker  for  the  sum  of  ten  thousan'd  dollars,  and  which  was  duly 
assigned,  transferred,  and  set  over  to  the  plaintiff  as  alleged  in  plaintiff's 
complaint. 

*'  That  while  the  plaintiff  was  the  owner  of  said  policy  of  insurance, 
she  assigned  and  caused  the  same  to  be  transferred  to  the  defendant 
Gilbert  L.  Curtis  in  trust,  to  secure  future  advances  to  be  made  by  the 
defendant  Gilbert  L.  Curtis  to  pay  Judge  Swift  and  the  Sacramento 
Bank  certain  liens  and  claims  that  they  had,  or  claimed  to  have,  upon 
said  policy  of  insurance. 

"  And  the  jury  having  found,  by  their  verdict,  that  the  defendant 
Gilbert  L.  Curtis  had,  at  the  date  of  their  said  verdict,  advanced  the  sum 
of  four  thousand  and  seventy-one  dollars  and  twenty-one  cents,  which 
amount  they  found  to  be  due  him  for  money  so  advanced  as  aforesaid, 
the  said  defendant  Gilbert  L.  Curtis  is  therefore  entitled  to  receive  said 
amount  so  found  to  be  due,  less  the  cost  of  suit;  and  that  the  said  policy 
of  insurance  is  subject  to  said  trust  and  payment  of  said  sum  of  four 
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tbonsand  and  seyenty-qne  dollars  and  twentj-one  cents,  ^hich  amount 
is  to  be  paid  to  the  defendant  Gilbert  L.  Curtis  when  said  polioy  shall 
be  paid  by  the  ^tna  Life  Insurance  Company. 

"And  the  plaintiff,  upon  the  payment  of  the  said  sum,  is  entitled  to  have 
|nd  receive  from  the  said  Gilbert  L.  Curtis  a  surrender  and  reconveyance 
of  said  policy,  and  that  the  said  plaintiff  is  entitled  to  receive  from  the 
MtnsL  Life  Insurance  Company  the  whole  amount  due  upon  said  policy. 
And  the  plaintiff  is  entitled  to  have  and  recover  from  the  said  Gilbert  L. 
Curtis  her  costs  in  this  action,  levied  at  the  sum. of  five  hundred  and 
nineteen  dollars  and  thirty-two  cents." 

The  decree  as  entered  is,  we  think,  obnoxious  to  some  of  the  objections 
urged  by  counsel  for  appellant.  As  the  jury  found,  and  the  court  ap- 
proved and  adopted  the  finding,  that  the  plaintiff  assigned  the  policy  to 
the  defendant,  to  be  held  by  him  as  collateral  security  for  certain  ad- 
vances to  be  and  which  were  made  by  him,  the  legal  title  to  the  policy 
passed  by  the  assignment  to  the  defendant.  The  court  should  not,  there- 
fore, have  adjudged  the  plaintiff  the  owner  of  the  policy,  and  entitled  to 
receive  from  the  insurance  company  the  whole  amount  due  upon  it.  The 
interest  of  the  plaintiff  in  the  policy  is  in  what  remains  of  it  after  the 
advances,  for  the  security  of  which  it  was  assigned  have  been  satisfied. 
To  that  excess  plaintiff  is  equitably  entitled.  But  since  the  defendant 
was  by  the  assignment  invested,  not  only  with  a  lien  upon  the  policy,  but 
with  the  legal  title  thereto  as  security  for  -his  advances,  it  is  clear  that 
he  can  not  be  made  to  surrender  it  to  the  plaintiff  until  the  advances 
made  by  him  are  repaid;  and  since  there  is  no  personal  obligation  on  thei. 
plaintiff  to  repay  the  advances,  and  the  policy  does  not  appear  to  have 
been  paid,  we  do  not  see  what  other  decree  can  properly  be  entered  on 
the  findings  than  one  declaring  the  interests  of  the  respective  parties  in 
and  to  the  policy,  and  the  moneys  growing  out  of  it,  and  directing  the 
defendant  to  seek  the  enforcement  of  its  payment,  and  in  the  event  of  its 
payment  that  defendant,  after  deducting  the  amount  of  the  advances  for 
the  security  of  which  the  policy  was  assigned,  pay  the  remainder  to  the 
plaintiff.    The  plaintiff  is  also  entitled  to  costs  of  this  suit. 

Cause  remanded,  with  directions  to  the  court  below  to  modify  the  judg- 
ment so  as  to  accord  with  the  views  above  expressed. 

McEjnsibt  and  MgKee,  JJ.,  concurred. 


No.  7,684. 
Black  et  al.  v,  Msbbill. 

l>ep€vrtmeni  One,    Filed  February  S8,  I884I 

Is  AH  Equitable  Action  to  Reopen  a  Settlement  and  Sale  Made  between 
Pabt5eb8,  and  for  an  accountinff  of  the  partnership  affairs,  on  the  ground  of  fraud 
alleged  to  have  been  practiced  oy  the  defendant,  the  court  can  not,  without  setting 
•aide  such  sale  and  making  an  accounting,  render  judgment  for  the  plaintiff  for  a 
specific  amoant,  on  the  ground  that  the  defendant  was  guilty  of  a  breach  of  warranty 
or  of  deceit. 

Appkal  from  a  judgment  of  the  superior  court  of  Alameda  county, 
entered  in  favor  of  the  plaintiffs,  and  from  anorder  denyiog  the  defend- 
ant a  new  trial.    The  opinion  states  the  facts. 

Oeorge  E.  Whitney,  for  the  appellant. 

Cobb  and  Langan,  for  the  respondents. 
Ko.  10-5 
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Boss,  J.  It  is  thoroughly  aud  well  settled  that  the  relief  awarded  a 
plaintiff  must  be  consistent  with  the  case  made  by  his  complaint.  The 
complaint  in  the  present  instance  is  a  bill  in  equity  to  reopen  a  settle- 
ment and  sale  between  partners,  and  to  obtain  an  accounting  of  the  part- 
nership affairs,  on  the  ground  of  fraud  alleged  to  have  been  practiced  by 
the  defendant.  On  the  trial  in  the  court  below,  no  accounting  of  thd 
affairs  of  the  partnership  between  plaintiffs  and  defendant  was  taiken,  but 
certain  evidence  was  introduced,  from  which  the  court  found  these  facts: 
That  in  April,  1877,  plaintiffs  and  defendant  entered  into  a  copartnership, 
for  the  purpose  of  manufacturing  and  vending  brick  in  Alameda  county, 
of  tbis  state;  that  defendant  became  the  managing  partner  of  the  firm  in 
Oakland,  where  the  principal  place  of  vending  the  brick  was  carried  on, 
plaintiffs  having  more  immediate  charge  of  manufacturing  the  brick;  that 
books  of  account  were  kept  at  Oakland  by  the  son  of  defendant,  pur- 
porting to  contain  all  of  the  business  transactions  of  the  fiirm  in  Oakland, 
to  which  books  plaintiff  Black  had  access  at  all  times,  and  which  books 
were  examined  from  time  to  time  from  December,  1877,  to  the  time  next 
hereinafter  mentioned,  by  an  expert  appointed  by  Black  and  paid  by  the 
firm;  that  on  the  thirtieth  day  of  October,  1878,  there  stood  upon  said 
books,  among  other  things,  accounts  against  certain  persons,  aggregat- 
ing eight  hundred  and  thirty-one  dollars  and  fifty-two  cente;  that  on 
said  tbirtieth  day  of  October,  defendant  sold  his  interest  in  the  firm  and 
its  assets  to  the  plaintiff  Black  for  ihe  sum  of  nine  thousand  one  hundred 
and  twenty-seven  dollars  and  one  cent,  plaintiff  Merrill  consenting 
thereto,  and  agreeing  with  Black,  as  a  part  of  the  consideration  of  the 
sale,  and  of  the  retirement  of  the  defendant  from  the  firm,  to  assume 
and  pay  the  debts  due  from  the  firm  as  the  same  appeared  upon  the 
books;  that  Black  paid  defendant  the  sum  of  nine  thousand  one  hundred 
and  twenty-seven  dollars  and  one  cent,  defendant  retired  from  the  firm, 
and  plaintiffs  afterwards  paid  its  debts;  that  the  aforesaid  purchase  of 
defendant's  interest  was  made  "  upon  the  faith  and  belief  that  said  books 
of  account  exhibited  the  true  state  and  condition  of  the  business  trans- 
acted by  him  in  behalf  of  the  firm,  and  especially  a  true  statement  of 
the  balance  due  from  the  yarious  debtors  of  said  firm,  and  a  true  state- 
ment of  the  various  persons  indebted  to  said  firm; "  that  the  accounts 
referred  to  as  aggregating  eight  hundred  and  thirty-one  dollars  and  fifty- 
two  cents  had,  previously  to  the  aforesaid  sale,  been  paid  by  the  persona 
against  whom  they  stood,  and  the  money  received  by  the  defendant,  and 
by  him  appropriated  to  his  own  use;  and  for  this  sum  the  court  below 
gave  the  plaintiffs  judgment,  with  costs. 

The  difficulty  in  the  way  of  affirming  the  judgment  is  that  it  is  not 
warranted  by  the  complaint.  That,  as  was  stated  at  the  outset,  is  a  bill 
in^equity  to  reopen  a  settlement  and  sale  made  between  partners,  and  to 
.obtain  an  accounting  of  the  partnership  affairs,  on  the  ground  of  fraud 
alleged  to  have  been  practiced  by  the  defendant.  The  court  did  not  set 
aside  the  sale  and  take  an  accounting,  but  in  rendering  its  judgment 
evidently  proceeded  upon  the  theory  either  of  a  warranty  on  the  part  of 
the  defendant  of  the  accounts  referred  to  as  aggregating  eight  hundred 
and  thirty-one  dollars  and  fifty-one  cents,  or  else  considered  that  the 
action  might  be  treated  as  one  for  deceit.  But  it  was  not  for  a  breach 
of  a  warranty  or  for  damages  for  deceit  that  plaintiffs  sued.  A  party 
can  not  allege  one  cause  of  action  and  recover  upon  another. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

HgEeb  and  MoEihstbt.  33.,  concurred. 


Snp.  CL  CaL]  McCoy  v.  Bted.  1S9 

Ko.  8,123. 

McCoT  V,  Bybd  ET  ALd. 

Departmera  One.    Filed  February  28^  1884. 

The  Atfibattt  of  as  Affltcastt  tor  thb  Purchase  of  State  Lands  must  set 
out  the  facts  required  by  the  statute  to  ^  stated  therein.  An  affidavit  which  fails  to 
itate  whether  there  are  or  are  not  settlers  on  the  land  which  is  sought  to  be  purchased 
is  insufficient. 

Matters  Which  the  Statute  Kequirss  to  be  Stated  m  Such  Affidavit  can 
not  be  held  immaterial. 

Appeal  from  a  judgment  of  the  superior  court  for  Tulare  county,  en- 
tered in  favor  of  the  defendants.  This  action  was  brought  upon  an 
alleged  contest  originating  in  the  state  land  office,  touching  the  rights  of 
the  parties  to  purchase  a  certain  tract  of  swamp  and  oTernowed  land  in 
Tulare  county.  It  appears  from  the  complaint,  that  from  the  first  of 
January,  1873,  until  the  first  of  January,  1874,  the  defendant  Byrd  was 
the  duly  elected,  qualified,  and  acting  county  treasurer  of  Tulare  county; 
that  on  the  third  day  of  January,  1873,  he  made  and  filed  in  the  office 
of  the  county  surveyor  of  Tulare  county  bis  affidavit  and  application  to 
parchase  the  land  in  question  as  swamp  and  overflowed  land;  that  there- 
after the  county  surveyor  made  a  survey  of  the  land  for  Byrd,  under  and 
in  pursuance  of  his  (Byrd's)  said  affidavit  and  application;  that  after  the 
land  was  surveyed  by  the  county  surveyor,  Byrd's  affidavit  and  applica- 
tion, together  with  the  survey,  were  forwarded  to  and  filed  in  the  office 
of  the  surveyor  general,  and  thereupon  the  application  and  survey  were 
approved  by  the  surveyor  general,  and  on  the  eighth  day  of  April,  1873, 
ibe  register  issued  to  Byrd  a  certificate  of  purchase  for  the  land,  which 
said  certificate  was  in  the  form  prescribed  by  law.  On  the  thirteenth 
day  of  November,  1875,  one  M.  Hart,  who  is  made  a  party  defendant  in 
this  case,  filed  in  the  office  of  the  surveyor  general  an  application  to 
purchase  the  land.  On  the  fourth  day  of  August,  1881,  the  plaintiff  pro- 
cared  the  county  surveyor  of  Tulare  county  to  survey  the  land,  and  on 
the  tenth  day  of  August,  1881,  he  made  an  affidavit  and  application  to 
parchase  the  land,  and  on  the  thirteenth  day  of  August,  1881,  his  affi- 
davit and  application,  with  a  certificate  of  the  survey,  were  filed  in  the 
office  of  the  surveyor  general.  The  surveyor  general  refused  to  approve 
the  application  of  plaintiff  to  purchase  the  land,  for  the  reason  that  a 
certificate  of  purchase  for  said  land  had  been  issued  to  defendant  Byrd. 
Thereupon  plaintiff  filed  in  the  office  of  the  register  a  protest  to  the 
isBuance  of  any  further  evidence  of  title  to  said  defendant  Byrd,  on  the 
ground  that  Byrd  was  the  county  treasurer  of  Tulare  county  when  he 
applied  to  purchase  the  land,  and  at  the  time  the  certificate  of  purchase 
was  issued  to  him.  The  defendant  Byrd  filed  a  demurrer  to  the  com- 
phiint,  which  was  sustained.  Plaintiff  declined  to  amend,  and  final 
jadgment  was  entered  in  Byrd's  favor,  for  costs,  from  which  plaintiff 
prosecutes  this  appeal.    The  further  facts  appear'  in  the  opinion. 

W.  H,  J7.  HaH^  MoNamara,  and  Alwell,  for  the  appellant. 

Brown  db  Daggett,  Edwards,  and  DubruUs,  for  the  respondent. 

BoeSy  J.  It  is  well  settled  that  an  applicant  seeking  to  purchase 
land  from  the  state  must  set  out  in  his  affidavit  the  facts  required  by  the 
statute  to  be  stated  therein:  Botsford  v.  Howell,  52  Cal.  158;  Hilde* 
hiand  v.  Stewart,  41  Id.  887;  Woods  v.  Sawtelle,  46  Id.  389.    The  stat- 
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ute  under  which  the  plaintiff's  application  is  made,  political  code,  sec. 
8443,  requires  the  affiant  to  state,  among  other  things,  ''  that  he  knows 
the  land  applied  for  and  the  exterior  bounds  thereof,  and  knows  of  his 
own  knowledge  that  there  are  no  settlers  thereon;  or,  if  there  are,  that 
the  land  has  been  segregated  more  than  six  months  by  authority  of  the 
United  States."  Prom  the  affidavit  of  the  plaintiff  it  does  not  appear 
whether  there  are  or  are  not  settlers  on  the  land  which  he  seeks  to  pur- 
chase. The  courts  can  not  hold  immaterial  matters  which  the  statute 
declares  must  be  stated. 
Judgment  afiirmed. 

McKiKSTBY  and  MoEee,  JJ.,  concurred. 


No.  9,161. 

MONTGOMEBY  V.  MeBBILL  ET  AL. 
Department  One,  Filed  February  g8,  I884. 

Order  Settling  a  Receiver's  Account  will  be  Affirmed  when  no  error  appe&is. 
Objections  and  ExcEpnoNs  to  the  Allowance  of  a  Verified  Account  ot  a  re- 
ceiver appointed  in  an  action  for  the  foreclosure  of  a  mortgage  need  not  be  verified. 

Appeal  from  an  order  of  the  superior  court  for  Colusa  county  settling 
the  verified  account  of  a  receiver  appointed  in  an  action  for  the  fore- 
closure of  a  mortgage.  After  such  account  had  been  presented  for  set- 
tlement, the  defendant  filed  written  objections  and  exceptions  to  certaia 
items  thereof.  Such  objections  and  exceptions  were  not  verified.  On 
the  hearing  the  receiver  objected  to  the  court's  considering  them  on  the 
ground  that  they  were  unverified.  The  objection  was  overruled,  testi- 
mony heard,  and  certain  items  of  the  account  reduced.  The  receiver  ap- 
pealed. 

AJbery  and  Hurlburt,  for  the  appellant. 

John  T.  Harrington^  for  the  respondent. 

By  the  Coijbt.  This  is  an  appeal  by  the  receiver  from  the  order  of  the 
court  below  settling  his  accounts.  We  have  examined  the  rulings  as  to 
the  items  of  the  account  to  which  our  attention  is  called,  and  find  no 
error  in  them.  It  would  serve  no  useful  purpose  to  go  over  the  items  in 
detail. 

Order  affirmed^ 


No.  9,112. 
People  ex  rel.  Harbis  v.  Blake  et  al. 

In  Bank,    Filed  February  28,  1884. 

Dedication  of  Street — ^Findings. — ^In  an  action  to  obtain  a  decree  adjudging  cer- 
tain premises  to  be  a  public  street^  a  finding  that  on  a  certain  day  such  premises  were 
dedicated  by  the  owners  as  a  public  street  is  sufficient,  without  finding  who  such  owners 
were,  when  it  appears  that  neither  the  defendants  nor  their  grantors  have  or  had  any 
interest  in  the  premises  or  any  title  thereto. 

A  Finding  that  the  Defendants  have  and  had  no  right  or  title  to  the  land  in  con- 
troversy reviewed,  and  held  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  countj. 
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entered  in  favor  ot  the  plaintiff,  and  from  an  order  denying  the  defend- 
ants a  new  trial.  This  was  an  action  to  obtain  a  decree  adjudging  cer- 
tain premises  in  the  city  of  Oakland  to  be  a  public  street,  that  the 
defendants  be  directed  to  remore  certain  buildings  and  obstructions 
therefrom,  and  be  enjoined  from  erecting  any  building  or  obstructions 
thereon.  The  further  facts  appear  in  the  opinion,  and  in  the  opinion 
rendered  on  a  former  appeal,  reported  in  60  Cal.  497. 

TutUe  i;  TuUle,  and  Jarboe  <&  Harrison^  for  the  appellant. 

Qeorge  E.  Whitney^  for  the  respondent. 

Mtbick,  J.  The  court  below  found  that  the  land  in  controversy  con- 
stitutes a  portion  of  a  public  street,  which  had  been  wrongfully  and  uu- 
kwfolly  obstructed  by  the  defendants,  and  that  the  defendants  had  and 
have  no  right  or  title  thereto.  In  arriving  at  the  conclusion  that  the 
Lmd  was  a  portion  of  a  street,  the  court  found  that  the  same  had  been 
dedicated  as  a  public  street,  by  the  owners,  and  had  been,  with  the  per- 
mission of  the  owners,  used  by  the  public  as  a  public  street  and  highway 
from  the  beginning  of  the  year  1853  to  the  end  of  the  year  1859.  The 
defendants  object  to  the  sufficiency  of  the  findings,  in  that  the  court  did 
not  find  who  were  the  owners  who  thus  made  the  dedication.  If  the 
defendants  or  their  grantors  have  and  had  no  interest  in  the  premises, 
and  no  title  thereto,  it  is  an  immaterial  fact  to  them  who  were  the 
owners. 

The  finding  that  the  defendants  had  and  have  no  right  or  title  to  the 
land  is  sustained  by  evidence,  viz. :  the  evidence  of  surveyors  tending 
to  show  that  the  quantity  of  land  specified  in  the  subdivisions  of  tract 
D,  as  per  map  of  the  subdivisions,  is  contained  in  the  tract,  placing  the 
southern  line  of  the  tract  eighty  feet  north  of  the  northern  tier  of  blocks 
as  delineated  on  the  Kellersberger  map;  there  is  evidence  tending  to 
show  that  from  the  fence  built  along  the  southern  line  of  subdivision  No. 
9  to  the  northern  line  of  the  so-called  Fourteenth  street,  the  distance  is 
found  as  delineated  on  the  map  of  tract  D;  there  is  evidence  tending  to 
show  that  the  persons  who  caused  the  Kellersberger  map  and  survey  to 
he  made  caused  a  street  of  the  width  of  eighty  feet  to  be  laid  out,  sur- 
veyed, and  staked,  over  and  upon  the  premises  in  controversy;  there  is 
mdence  tending  to  show  that  the  northern  tier  of  blocks,  as  delineated 
on  the  Kellersberger  map,  does  not  reach  within  eighty  feet  of  the  south- 
ein  line  of  tract  D,  and  if  that  be  true,  the  partition  deed  between  thei 
original  owners  did  not  include  the  premises,  and  they  were  not  included 
in  the  deed  from  J.  K.  Irving  to  Goggin  of  subdivision  No.  1  of  tract  D, 
and  therefore  not  included  in  any  deed  conveying  or  purporting  to  con- 
vey the  title  of  the  original  owners.    The  Kellersberger  map  delineates 
hloclcs  and  streets  from  the  water  front  to  the  north  line  of  the  northern 
tier  of  blocks,  giving  the  distance  as  three  thousand  eight  hundred  and 
fifteen  feet;  the  partition  map  gives  the  westerly  line  of  the  space  marked 
thereon  "  Oakland"  as  sixty-three  chains — i,  e.,  four  thousand  one  hun- 
dred and  fifty-eight  feet;  this  westerly  line  is  considerably  less  than  the 
distance,  as  shown  on  the  map,  from  .the  water  front  to  the  northerly 
line  of  the  space  marked  ''Oakland'' — thus  showing  (at  least  sufficiently 
certain  to  sustain  the  finding)  that  the  Kellersberger  map  did  not  embrace 
all  the  land  between  the  water  front  and  the  tract  D  as  partitioned  to 
*.  K.  Irving. 
In  this  view  of  the  case  the  other  matters  assigned  as  error  become  im- 
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luaterial.  This  case  was  here  on  a  former  appeal,  at  which  time  a  new 
trial  was  granted:  60  Cal.  497.  In  the  consideration  of  that  appeal,  it 
was  assumed  that  the  north  line  of  the  blocks  as  delineated  on  the  Eel- 
lersberger  map  corresponded  with  the  south  line  of  tract  D;  the  discrep< 
ancj  now  apparent  was  not  considered.  This  is  mentioned  to  explain 
what  would  otherwise  appear  to  be  an  inconsistency  between  the  facts 
appearing  on  that  appeal  and  on  this.  In  the  partition  map,  "  Oakland" 
is  delineated  as  lying  immediately  south  of  tract  D;  and  probably  tbia 
fact  led  to  the  supposition  that ''  Oakland"  of  the  partition  map  corre- 
sponded with  the  Kellersberger  map. 
The  judgment  and  order  are  affirmed. 

Thornton  and  Shabpsteik,  JJ.,  concurred. 
MoBBiBON^  0.  J. 4  concurred  in  the  judgment* 


Ko.  9,175. 
Ohleyeb,  Assignee,  etc.,  v.  Bunoe. 

Department   Two,    Filed  February  28,  1884. 

FiKDiNOS — SuFFiciBNCT  OF. — In  an  action  to  set  aside  a  sale  on  the  ffronnd  of  fraud, 
where  the  court  finds  enough  to  aToid  the  sale,  it  is  unnecessary  to  find  more,  although 
everything  alleged  in  regard  to  such  transfer  is  not  found  on. 

JuBiSDicnoN  IN  A  Broceeding  OF  INVOLUNTARY  INSOLVENCY  is  acquired  by  the 
service  of  a  copy  of  the  petition  of  the  creditors  and  the  order  of  the  court  on  the  debtor. 
In  such  case  no  notice  to  creditors  is  required  to  be  published. 

In  Such  Proceedinq,  when  It  does  not  Appear  from  the  Record  whether  or 
not  tlie  debts  of  the  petitioning  creditors  were  created  after  the  act  of  1880  took  effect, 
the  appellate  court  will  presume  that  they  were,  in  support  of  a  finding  that  the  onlcr 
appointing  an  assignee  was  duly  made  and  given. 

Appeal  from  a  judgment  of  the  superior  court  for  Sutter  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defend- 
ant a  new  trial.  This  was  an  action  by  the  assignee  of  one  Marcuse,  an 
involuntary  insolvent,  to  recover  a  stock  of  goods  or  its  value,  the  sale 
and  transfer  of  which  by  the  insolvent  to  the  defendant  was  alleged  to 
be  fraudulent  and  void,  as  having  been  made  with  intent  to  prefer  the 
defendant,  as  a  creditor  of  the  insolvent,  within  the  provisions  of  sec- 
tion 55  of  the  insolvent  act  of  1880.  The  further  facts  appear  in  the 
opinion. 

J,  H,  Craddock  and  L  S.  Belcher,  foriJie  appellant. 

Stabler  db  Bayne,  for  the  respondent. 

Sharpstein,  J.  The  court  found,  among  other  things,  that  at  the  date 
ot  said  transfer  said  Marcuse  was  insolvent,  and  in  contemplation  of  in- 
solvency, and  to  prevent  his  property  from  being  distributed  ratably 
among  his  creditors,  he  made  said  sale  and  transfer  of  said  goods,  wares, 
and  merchandise;  that  said  sale  and  transfer  were  not  made  in  the  usual 
and  ordinary  course  of  business  of  said  Marcuse,  and  for  that  reason — 
there  being  no  evidence  sufficient  to  overcome  the  legal  presumption 
raised  by  that  fact — the  defendant  had  reasonable  cause  to  believe  that 
said  Marcuse  was  insolvent,  and  that  said  sale  and  transfer  were  made 
with  a  view  to  prevent  the  said  property  from  being  ratably  distributed 
among  the  creditors  of  said  Marcuse. 

The  court  did  not  find  everything  alleged  in  regard  to  said  transfer, 
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bnt  it  found  eDongh  to  avoid  the  sale,  and  it  was  UDnecessaiy  to  find 
more.  The  finding  that  the  court  in  which  the  insolvency  proceeding 
was  pending  "  by  an  order  duly  made  and  given,"  appointed  the  plaint- 
iff herein  assignee  of  the  estate  of  said  insolvent,  is  attacked  on  the 
ground  that  there  was  not  such  proof  as  the  law  requires  of  the  publica- 
tion of  the  order  appointing  a  meeting  of  creditors.  In  cases  of  volun- 
tary insolvency  it  is  provided  that  on  receiving  and  filing  the  petition, 
schedule,  and  inventory,  the  court  shall  make  an  order  declaring  the 
petitioner  insolvent,  and  appoint  a  time  and  place  for  a  meeting  of  the 
creditors  to  prove  their  debts,  and  choose  one  or  more  assignees,  and 
sball  designate  a  newspaper  or  newspapers  in  which  publication  of  said 
order  shall  be  made,  and  that  a  copy  of  said  order  shall  immediately  be 
published  by  the  clerk  in  the  newspaper  or  newspapers  designated  as 
often  as  the  newspaper  is  printed  before  the  meeting  of  the  creditors. 

But  in  cases  of  involuntary  insolvency,  the  court,  on  the  filing  of  the 
creditors'  petition,  is  required  to  issue  an  order  requiring  the  debtor  to 
show  cause,  at  a  time  and  place  to  be  fixed  by  the  court,  why  he  should 
not  be  adjudged  an  insolvent  debtor;  and  a  copy  of  the  petition  and 
order  to  show  cause  must  be  served  on  the  debtor.  No  provision  is 
ciade  for  the  service  of  any  notice  on  the  creditors,  who  are  the  plaint- 
iffs in  such  cases.  But  the  court  is  required  to  appoint  a  day  for  their 
meeting  to  elect  an  assignee.  In  a  case  of  voluntary  insolvency  the  pro- 
ceeding as  to  creditors  is  one  in  imntum;  but  in  case  of  involuntary  in- 
solvency, the  reverse  is  true.  The  proceeding  is  then  one  in  invitum  as 
to  the  debtor,  and  the  code  provides  how  and  in  what  manner  he  shall 
be  served  with  notice,  but  makes  no  provision  for  the  service  of  any  no- 
tice on  the  creditors  who  are  the  moving  parties,  or  the  plaintiffs  in  the 
proceeding.  In  a  case  of  voluntary  insolvency  the  court  does  not  acquire 
jarisdiction  to  appoint  an  assignee  until  after  the  order  mentioned  in 
section  6  has  been  made,  and  a  copy  of  it  published  as  provided  in  sec- 
tion 7..  In  a  case  of  involuntary  insolvency,  jurisdiction  is  acquired  by 
receiving  the  petition  mentioned  in  section  8,  making  the  order  specified 
in  section  9,  and  serving  both  the  petition  and  order  in  the  manner  pro- 
vided in  section  10. 

In  this  case  the  defendant  objects  that  the  creditors  were  not  duly 
notified  of  a  proceeding  instituted  by  themselves,  and  therefore  that  the 
court  did  not  acquire  jurisdiction  to  appoint  an  assignee  of  his  estate. 
We  think  jurisdiction  was  acquired  in  this  case  by  the  service  of  a  copy 
of  the  petition  of  the  creditors  and  order  of  the  court  on  the  debtor,  and 
that  the  law  did  not  require  the  publication  of  notice  to  creditors,  as  ap- 
pellant contends.  It  does  not  appear  that  the  debts  of  the  petitioning 
creditors  were  created  after  the  act  of  1880  took  effect,  nor  does  it  appear 
that  they  were  not.  We  are  informed  by  the  transcript  that  '*  the  cred- 
itors' petition  in  involuntary  insolvency  "  was  introduced  in  evidence  by 
the  plaintiff;  contents  not  stated.  It  may  have  shown  that  the  debts 
▼ere  created  after  the  act  of  1880  went  into  effect.  If  it  did  not,  the 
appellant  should  have  incorporated  it  in  the  record,  in  order  to  overcome 
the  finding  that  the  order  appointing  plaintiff  assignee  was  duly  made, 
and  given. 

Judgment  and  order  afiirmed. 

TB0B^-TON  and  Mybick,  JJ.,  concurred. 
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No.  9,229. 

HaUSMEISTEB    t\    POBTEB. 

Department  One,    Filed  February  S&,  I884, 

Judgment  Reyebsed  on  the  authority  of  Meyer  v.  Porter,  1  West  Coaat  Rep.  874. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento  county, 
entered  in  favor  of  the  defendant.  This  case  was  formerly  decided  and 
reported  in  1  West  Coast  Rep.  877.  An  order  was  subsquently  made 
vacating  the  judgment,  after  which  the  following  opinion  was  filed. 

Bosenbaum  db  bheeline,  and  8,  G.  Denson,  for  the  appellants. 

W,  A.  Anderson,  city  attorney,  and  McKune  do  Oeorge,  for  the  respond- 
ent. 

By  the  Court.  On  the  authority  of  Meyer  v.  Porter,  1  West  Coast  Rep. 
874,  judgment  reyersegl  and  cause  remanded,  with  direction  to  the  court 
below  to  OTerrule  the  demurrer  and  permit  defendant  to  answer. 


No.  8,915: 
De  Celis  et  al.  v.  Porteb  et  al. 

Department  Two,    FUed  February  28y  I884, 

Supreme  Court  can  not  Infer  One  Fact  from  Other  Pacts  Found.  The  only 
inferences  which  it  can  draw  from  the  findings  are  inferences  of  law. 

Judgment  IN  De  Celis  v.  Porter,  1  West  Coast  Hep.  675,  Modified  as  to  the 
date  from  which  interest  should  be  allowed. 

Appeal  from  a  judgment  of  the  superior  oourt  for  Los  Angeles  county. 
The  facts  are  stated  in  the  prior  report  of  this  case  in  1  West  Coast  Bet). 
675. 

Glassell,  Smith  <&  Fatton,  for  the  appellants. 

T.  H.  Hotvard,  and  Graves  db  Chapman,  for  the  respondents. 

By  the  Court.  The  petition  for  a  modification  of  the  judgment  calls 
attention  to  the  fact  that  the  interest  should  be  charged  on  the  credit 
allowed  on  the  mortgage,  five  thousand  two  hundred  andfift3'-five  dollars 
and  thirty  cents,  with  interest  from  the  fourteenth  of  June,  1876,  instead  of 
from  the  seventh  day  of  June,  1879.  If  it  had  been  found  as  a  fact  by  the 
court  below,  that  the  credit  on  the  mortgage  was  allowed  as  of  the  four- 
teenth of  June,  1876,  we  should  unhesitatingly  order  the  modification.  But 
it  is  not  so  found.  Of  what  date  such  credit  was  allowed  is  a  fact  which 
this  court  can  not  find,  but  which  should  have  been  found  by  the  court 
below.  It  may  be  that  the  credit  was  allowed  as  of  the  fourteenth  of 
June,  1876,  but  this  can  only  be  arrived  at  in  this  court  by  an  inference 
of  one  fact  from  others  found,  which  we  can  not  make.  The  only  infer- 
ences which  we  can  draw  from  the  findings  are  inferences  of  law.  We 
are  not  allowed  to  draw  inferences  of  fact  from  the  facts  found.  If  this 
court  were  to  infer  a  fact  from  other  facts,  it  would  be  usurping  the 
province  of  the  trial  court,  which  alone  can  find  the  facts  in  issue.  This 
is  the  rule  with  regard  to  special  verdicts,  and  we  are  of  opinion  that 
the  same  rule  applies  to  findings  of  fact.  There  is  no  finding  that  the 
<}redit  referred  to  was  allowed  of  an  earlier  date  than  that  mentioned  in 
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tbe  opinion  in  the  cause,  and  in  directing  a  judgment  on  the  findings 
we  must  adhere  to  the  facts  as  found. 

But  the  contract  of  the  fourteenth  of  June,  1876,  of  which  the  mortgage 
sued  on  forms  a  part,  which,  it  is  held,  was  reyived  by  the  promise  of 
Porter  at  the  conference  in  relation  to  the  judgment  which  was  entered 
in  this  court  in  1879,  does  bind  Porter  to  pay  interest  on  three 
fourths  of  this  credit,  at  the  rate  of  ten  per  cent,  per  annum;  and 
the  judgment  should  be  modified  so  as  to  allow  interest  at  the  rate  last 
named,  as  against  Porter,  from  the  seventh  day  of  June,  1879.  But 
Maclay  has  made  no  promise  to  pay  interest  at  that  rate.  Maclay  is  only 
bound  to  pay  the  legal  rate.  And  if  Maclay  should  *  be  called  on  to  pay 
anytbiug  on  the  deficiency  judgment,  the  interest,  as  against  him,  should 
be  computed  only  at  the  rate  of  seven  per  cent.  This  applies  not  only 
to  the  computation  to  determine  the  amount  of  the  deficiency,  as  against 
Maclay,  but  interest  on  the  deficiency  so  determined,  as  against  him, 
should  be  computed  at  the  same  rate. 

The  judgment  is  modified  in  this  regard,  and  the  court  below,  in  en- 
tering judgment,  will  regard  these  directions,  in  addition  to  those  given 
in  the  opinion  filed  on  the  twenty-ninth  day  of  January,  1884. 


Kg.  8,494. 

SWEETSSB  ET  ALS.,   Ex'rS,  CtC,   V.  DoBBIKS. 
DepartmetU  Two.    FUed  February  B8,  1884. 

FnfDTNOS  OF  A  JuBT  ON  SPECIAL  IssuES  SUBMITTED  TO  Them,  in  an  action  for  the 
lefonnation  of  a  deed  for  an  alleged  mistake,  are  merely  advisory  to  the  coart.  If,  in 
sach  action,  the  court  files  findings  as  to  all  the  facts  in  issue,  in  which,  after  reciting 
that  a  jury  had  been  impaneled  to  try  special  issues,  and  had  rendered  a  verdict,  it  is 
stated,  *']Sow,  from  said  verdict  and  the  testimony  adduced  in  said  cause,  after  due  con- 
sideration, the  court  finds  the  following  facts,"  a  judgment  entered  upon  such  findings 
vill  not  be  reversed  for  an  erroneous  instruction  to  the  jury  as  to  the  character  of  the 
evidence  neoesaary  to  warrant  the  relief  asked. 

The  Coubt  mat  Caution  a  Witness  not  to  Give  Evidence  of  Facts  based  on 
knowledge  derived  from  his  client,  or  by  hearsay  from  others;  and  inay  strike  out  such 
evideDce  already  given. 

The  Rejection  of  Immaterial  Evidence  is  not  error. 

GB038-EXAMINAT10N  MAY  INCLUDE  THE  ORIGINAL  CoMPLAiNT,  although  an  amended 
complaint  has  been  filed. 

ErEOE  in  OvEBBULING  AN  OBJECnON  TO  A  QUESTION  ASKED  A  WITNESS  Can  not  be 

taken  advantage  of  when  the  answer  was  favorable  to  the  appellant. 

A  Mortgage  Executed  by  the  Defendant  may  be  Introduced  in  Evidence  in  an 
action  to  reform  a  subsequent  deed,  when  the  two  instruments  form  parts  of  the  same 
tiansaction. 

Is  Such  AcnoN  the  Scrivener  may  Testify  as  to  the  Data  Furnished  Him  for 
drifting  such  mortgage,  and  that  he  had  compared  the  same  with  the  data. 

The  Court  has  discretion  to  Refuse  a  Further  Examination  of  the  same  witness 
OQ  a  point  on  which  he  has  already  been  examined. 

Ebsoneous  Finding  of  the  Court  on  an  Immaterial  Issue  will  not  warrant  a 
levenal. 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county,  en- 
tered in  favor  of  the  defendant,  and  from  an  order  denying  the  plaint- 
iSs  a  new  trial.     The  opinion  states  the  facts. 

Oeorge  A.  Lamont  and  George  A,  Nourse,  for  the  appellants. 

J.  McKenna^  Wendell  &  KeUey,  and  A,  J.  Dobbins,  for  the  respondent* 
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Mtbigk/J.  The  complaiDt  in  this  case  was  filed  to  obtain  a  decree 
reforming  a  deed  executed  by  defendant  to  plaintiffs'  testator,  so  as  to 
include  a  tract  of  land  not  included  therein,  and  that  said  tract  be  con- 
veyed to  them  in  their  representative  capacity.  The  plaintiffs  alleged 
that  by  the  agreement  of  their  testator  and  the  defendant  the  tract  was 
agreed  to  be  embraced  in  the  deed,  and  was  omitted  therefrom  by  the 
mistake  and  inadvertence  of  the  scrivener.  The  defendant  denied  such 
agreement  and  mistake,  and  alleged  that  the  deed  contained  all  the  land 
which  he  had  agreed  to  convey.  Special  issues  were  submitted  to  a 
jury;  and  the  verdict  was,  in  effect,  in  favor  of  defendant.  The  court 
tiled  findings  as  to  all  the  facts  in  issue,  in  which,  after  reciting  the  fact 
that  a  jury  had  been  impaneled  to  try  special  issues  and  had  rendered 
a  verdict,  it  is  stated:  **  Now,  from  said  verdict  and  the  testimony  adduced 
in  said  cause,  after  due  consideration,  the  court  finds  the  following 
facts,"  etc.     On  this  appeal  points  are  presented  by  the  plaintiffs,  viz. : 

1.  The  court  instructed  the  jury  that  as  to  the  first  issue  presented  to 
them  (which  was  merely  as  to  whether  the  land  of  defendant  was  divided 
into  seven  or  eight  parcels),  the  rule  was  that  a  preponderance  of  evidence 
should  govern  them;  but  as  to  the  other  issues  (which  related  to  the  al- 
leged agreement  and  mistake),  a  different  rule  obtains  from  that  in  ordi- 
nary civil  actions;  that  to  establish  a  mistake  in  the  execution  of  a  written 
instrument,  the  evidence  as  to  the  mistake  must  be  clear  and  convincing; 
that  the  evidence  must  be  more  than  mere  preponderance — it  must  be 
clear  and  convincing. 

The  plaintiffs  allege  this  instruction  to  be  error;  that  subdivision  5, 
section  2061,  code  of  civil  procedure,  furnishes  the  rule  in  all  civil  cases, 
that  '*  when  the  evidence  is  contradictory  the  decision  must  be  made  ac- 
cording to  the  preponderance  of  evidence;"  that  the  instruction  gave 
one  rule  to  one  class  of  civil  cases,  viz. ,  an  action  to  reform  an  instru- 
ment, and  another  rule  to  other  civil  cases. 

It  was  decided  by  this  court  in  Bates  v.  Gage,  49  Cal.  126,  that  the 
findings  of  a  jury  on  special  issues  are  merely  advisory  to  the  court, 
and  if  adopted  by  it  are  the  findings  of  the  court;  in  Wingate  v.  Ferris, 
50  Id.  105,  it  was  held  that  if  a  general  verdict  be  rendered  by  the  jury, 
the  court  can  set  aside  the  verdict  (without  motion  for  new  trial),  and 
find  the  facts  and  render  judgment  on  the  testimony  already  taken;  and 
in  Brandt  v.  Wheaton,  52  Id.  430,  it  was  held  that  in  case  of  general 
verdict,  the  court  must,  notwithstanding  the  verdict,  find  the  facts. 

If  it  be  a  correct  principle  that  a  general  verdict  may  be  disregarded 
by  the  court,  and  a  decision  be  rendered  by  it  on  the  testimony  already 
given,  and  if  a  verdict  on  special  issues  is  merely  advisory,  to  be 
adopted  by  the  court  or  not,  as  it  is  convinced,  how  far  was  it  error  for 
the  court  to  instruct  the  jury  as  it  did,  conceding,  for  the  purpose  of 
this  case,  that  the  statute  above  quoted  furnishes  the  rule  for  all  civil 
cases? 

The  court  found  all  the  facts:  it  found  that  the  agreement  alleged  in 
the  complaint  was  not  made;  it  found  that  the  agreement  alleged  in  the 
answer  was  made;  it  found  that  no  parcel  of  land  was  omitted,  through 
mistake  or  inadvertence,  to  be  mentioned  or  described  in  the  deed;  it 
found  that  the  deed  included  all  the  land  intended  to  be  conveyed,  and 
correctly  expressed  the  intention  of  the  parties  to  the  same.  As  above 
stated,  the  court  said,  as  preliminary  to  the  facts:  **  Now,  from  said  ver- 
dict and  the  testimony  adduced  in  said  cause,  after  due  consideration. 
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the  court  finds/'  etc.  What  answer  of  the  jury  did  the  court  rely  upon 
and  adopt  as  the  basis  of  its  findings  ?  and  what  finding  was  based  on 
the  determination  of  the  court  from  the  testimony?  This  does  not 
appear.  It  does  not  appear  that  the  court  adopted  any  portion  of  the 
verdict^  as  distinguished  from  exercising  its  own  judgment.  It  is  true, 
the  court  said,  "  from  said  verdict;"  but  it  also  said,  from  '*  the  testi- 
mony adduced  in  said  cause,  after  due  consideration,  the  court  finds." 

The  court  had  authority  to  rely  on  its  own  opinion  in  regard  to  the 
weight  of  evidence;  and  in  doing  so,  it  is  to  be  presumed  that  it  was 
governed  by  proper  and  legal  rules.  According  to  the  section  of  the 
code  above  referred  t#,  the  jury  is  to  be  instructed  by  the  court,  '*  on  all 
proper  occasions,"  that  when  the  evidence  is  contradictory  the  decision 
most  be  made  according  to  the  preponderance  of  evidence.  This  evi- 
dently refers  to  all  cases  where  the  decision  of  the  jury  is  final  as  to  the 
facts.  In  cases  at  law,  the  decision  of  the  jury  is  final,  unless  set  aside; 
but  in  equity  cases  it  is  merely  advisory,  and  may  be  adopted  or  not,  as 
the  court  aball  be  convinced.  If  this  case  had  been  tried  by  the  court 
without  a  jury,  there  is  no  doubt  that  the  court  would  have  been  gov- 
erned by  the  rule  that  the  law  presumes  the  deed  to  speak  the  intention 
of  the  parties,  and  to  overcome  such  presumption,  the  plaintiff  would 
have  been  required  to  show,  by  proof  clear  and  convincing,  that  it  did 
not  BO  speak;  it  must,  therefore,  necessarily  follow,  in  cases  where  a  ver- 
dict is  but  advisory,  that  the  same  rule  should  govern  a  jury.  It  can  not 
he  that  the  legislature  intended  one  rule  regarding  the  weight  of  evidence 
to  apply  to  a  court  and  another  rule  to  a  jury  in  arriving  at  a  decision  in 
the  same  case.  The  court  was  not  bound  to  enforce  upon  the  jury  a  rule 
which  it  was  not  bound  in  law  or  in  conscience  to  apply  to  its  own  action. 

2.  It  was  not  error  for  the  court  to  caution  the  witness  Lamont  not  to 
give  evidence  of  facts  based  on  knowledge  derived  from  Pierce  (plaintiffs' 
testator),  or  by  hearsay  from  others;  nor  to  strike  out  the  evidence 
based  thereon  already  given. 

3.  The  witness  Lamont  was  asked  whether  or  not  he  would  have 
attached  certain  property  if  he  had  not  supposed  it  was  mortgaged,  and 
an  objection  to  the  question  was  sustained.  Conceding  it  to  be  possible 
for  a  person  to  tell  what  he  would  or  would  not  have  done  regarding  a 
tnmaaction  now  passed,  we  do  not  see  that  it  could  have  affected  the  ver- 
dict. The  matter  for  consideration  was,  What  did  he  do  ?  not,  What 
would  he  have  done  ? 

L  We  see  no  error  in  permitting  the  cross-examination  of  the  witness 
lamont  to  include  the  original  complaint. 

5.  A  witness  (Bush)  was  examined  as  to  a  conversation  had  by  him 
with  the  defendant.  He  had  not  a  distinct  recollection  of  what  the  de- 
fendant said;  and  on  cross-examination,  was  asked  as  to  the  impression 
left  on  his  mind  from  what  was  said.  If  the  court  erred  in  overruling 
the  objection,  the  error  did  appellant  no  harm,  because  the  answer  was 
favorable  to  him. 

6.  The  mortgage  first  executed  by  the  defendant  was  a  portion  of  the 
tranaactions  between  the  parties  culminating  in  the  deed  in  question,  and 
it  was  admissible  in  evidence. 

7.  It  was  not  error  to  admit  Coghlan's  testimony  as  to  the  data  had  for 
drafting  the  mortgage  made  February  1,  1876;  nor, 

8.  To  allow  Coghlan  to  testify  he  had  no  doubt  that  he  had  compared 
the  instrument  with  the  data  from  which  it  was  drawn. 
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9.  The  witness  Lamont,  called  for  plaintiffs,  had  testified  as  to  conrer- 
sations  had  by  him  (on  behalf  of  Pierce)  with  the  defendant,  and  nego- 
tiations between  them,  and  had  given  his  version  of  those  conversations 
and  negotiations.  He  testified  that  defendant's  only  proposition  was, "  I 
will  give  you  a  deed  to  the  ranch,  and  you  give  up  all  my  papers."  The 
defendant,  on  his  own  behalf,  testified  as  to  an  additional  offer  made  by 
him  during  those .  conversations  and  negotiations.  Lamont  was  called, 
in  rebuttal,  to  deny  such  offer,  and  an  objection  thereto  was  sustained. 
The  witness  having  already  testified  as  to  the  conversations,  and  having 
stated  what  was  defendant's  only  proposition,  thus  saying  there  was  no 
other,  it  was  doubtless  in  the  discretion  of  the  court  to  permit  or  refuse  a 
further  examination  relating  thereto. 

10.  As  to  the  tenth  point,  we  can  not  see  that  the  jury  was  misled  or 
confused  by  the  nature  of  the  instructions. 

11.  The  appellants  complain  that  the  judge  of  the  court  below  as- 
sumed that  he  was  conclusively  bound  by  the  verdict  of  the  jury.  It 
does  not  appear  that  the  judge  came  to  a  different  conclusion,  from  the 
testimony,  than  that  arrived  at  by  the  jury.  The  judge  says:  "  In  this 
case  there  is  a  contradiction  of  witnesses — as  decided  a  conflict  as  I  have 
ever  seen."  But  he  does  not  say  that  he  would  have  decided  other  than 
as  the  jury  did;  therefore  no  error  is  manifest.  In  ruling  on  plaintiffs' 
motion  to  set  aside  the  verdict,  and  for  judgment,  the  court  said:  "  I  do 
not  see  any  circumstance  in  this  case  by  which  I  feel  that  I  am  warranted 
in  setting  aside  the  verdict;"  thus,  in  effect,  expressing  his  view  of  the 
evidence. 

12.  The  court  found  that  defendant  was  not  in  embarrassed  circum- 
stances, pecuniarily.  Objection  is  made  that  this  finding  is  not  sus- 
tained by  the  evidence.  Granting  that  it  is  not  sustained,  yet,  as  a  fact 
to  be  found,  it  was  an  immaterial  matter.  Proof  of  his  pecuniary  cir- 
cumstance's may  have  had  some  bearing  on  the  case  as  evidence,  but  it 
was  not  an  ultimate  fact.  The  ultimate  facts  were  whether  or  not  the 
parties  had  agreed  that  the  omitted  tract  should  be  included  in  the  deed, 
and  whether  the  omission  was  by  mistake. 

Judgment  and  order  affirmed. 

Shabpstein  and  TH0Binx)N,  JJ.,  concurred. 


No.  8,875. 

Stockton  BuiLniNa  asd  Loan  Association  v,  Chalmebs  et  al. 

In  Bank.    Filed  February  B8, 1884, 

Probate  Pboceedings  as  Notice  of  Title. — Proceedings  in  the  probate  court  to 
have  certain  premises  set  apart  to  a  widow  and  children  as  a  homestead  are  not  notice 
Buf&cient  to  put  a  subsequent  honajtde  purchaser  from  the  person  holding  the  legal 
title  upon  inquiry  as  to  the  equities  of  such  children. 

Appeal  from  a  judgment  of  the  superior  court  for  El  Dorado  county, 
entered  in  favor  of  the  plaintiflF,  and  from  an  order  denying  the  defend- 
ants a  new  trial.  The  opinion  states  the  facts.  The  opinion  of  depart- 
ment two  may  be  found  in  12  Pac.  C.  L.  J.  101. 

Inoin  &  Carpenter,  for  the  appellant. 

O.  G.  Blanchard  and  W.  L,  Dudley,  for  the  respondent. 
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Mybick,  J.  This  is  an  action  to  foreclose  a  mortgage  executed  by  one 
Eobert  Chalmers  in  his  life-time.  His  executor  and  executrix  and  a 
junior  mortgagee  were  made  defendants.  Joseph  and  Martin  Alhofif  are 
intervenors,  and  the  court  having  rendered  judgment  against  them,  and 
directed  a  sale  of  the  mortgaged  premises,  they  have  appealed.  The 
interyeution  is  based  upon  the  following  facts: 

In  1855,  one  M.  Alhoff  went  into  the  occupation  of  a  small  tract  of 
uDsnrveyed  goyernment  land,  and  thence  resided' thereon,  with  his 
family,  until  his  death.  He  extended  his  possessions  so  as  to  embrace 
some  twenty-two  or  twenty-three  acres,  planted  a  vineyard,  built  a  house, 
wine-cellar^  and  distillery.  He  was  qualified  to  pre-empt,  but  took  do 
steps  in  that  direction  other  than  to  occupy  the  land.  He  died  in  1867, 
leaving  him  surviving  a  widow  (Louisa  M.)  and  two  sons  (the  inter- 
Tenors).  In  that  year  (1867)  the  place  was  set  apart  by  the  probate 
court  to  the  widow  and  two  sons  as  a  homestead,  and  they  continued  to 
reside  on  the  premises  until  July,  1869,  when  the  said  Louisa  M.  inter- 
married with  Robert  Chalmers,  and  she  removed^  with  her  sons,  to  the 
house  of  said  Chalmers  on  the  other  side  of  the  road  dividing  the 
Chalmers  place  from  the  Alhoff  place.  In  May,  1869,  said  Chalmers  had 
been  appointed  guardian  of  the  persons  and  estates  of  the  two  boys,  and 
received  letters,  but  he  filed  no  inventory  or  report. 

The  United  States  survey  of  the  land  was  completed  July  31,  1871. 
In  1871  or  1872,  Robert  Chalmers  filed  a  pre-emption  claim,  which 
embraced  his  residence  on  the  east  side  of  the  road,  as  well  as  the  east 
nine  and  thirteen  one-hundredths  acres  of  the  Alhoff  place,  and  in 
August,  1873,  he  received  a  United  States  patent  for  the  same.  On  the 
twenty-seventh  of  September,  1874,  said  Chalmers  deeded  to  Louisa  M. 
and  the  two  boys  the  westerly  thirteen  and  nineteen  one-hundredths 
acres  of  the  Alhoff  place,  retaining  the  title  to  the  easterly  nine  and 
thirteen  one-handredths  acres,  on  which  were  located  the  dwelling,  barn, 
ftnd  a  portion  of  the  wine-cellar.  On  the  same  day  he  executed  the 
mortgage  in  suit,  which  embraced  the  easterly  nine  and  thirteen  one- 
hundredths  acres  and  his  own  residence,  with  other  property,  but  did 
not  embrace  tbe  westerly  thirteen  and  nineteen  one-hundredths  acres. 
In  January,  1879,  said  Chalmers  moved  to  the  Alhoff  house,  and  resided 
there  nntU  his  death,  in  1881.  In  March,  1879,  said  Bobert  Chalmers 
executed  the  second  mortgage  to  his  son,,  the  defendant,  Hugh  Chalmers. 
The  intervenors  attained  majority,  respectively,  Joseph  on  the  seven- 
teenth of  September,  1878,  and  Martin  on  the  twenty-first  of  November, 
1879. 

The  intervenors  claim  that  by  virtue  of  the  homestead  proceedings  in 
the  Alhoff  estate  they  became  tenants  in  common  with  their  mother  in 
the  ownership  of  the  premises;  that  when  Chalmers  acquired  the  title 
from  the  United  States  government,  he  acquired  it  for  them,  and  thence 
held  in  trust  for  them;  and  that  the  possession  by  their  father  and  the 
Betting  apart  by  the  probate  court  imparted  to  the  plaintiff  sufficient 
notice  to  put  it  upon  inquiry,  and  that  it  is  not  an  incumbrancer  in  good 
iaith  without  notice.  We  do  not  think  the  homestead  proceedings  in 
any  manner  affect  the  mortgage.  Those  proceedings  operated  only  upon 
whatever  right  the  intestate  had  at  the  time  of  his  death. 

The  court  found  that  neither  the  plaintiff  nor  those  through  or  from 
wbom  it  acquired  the  note  and  mortgage  had  any  knowledge  of  the 
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alleged  right  or  title  of  the  intervenors,  prior  to  the  commencement  of 
this  action.    There  is  evidence  sufficient  to  sustain  this  Ending. 
The  judgment  and  order  are  affirmed. 

MoBBisoNy  C.  J.,  and  Shabpsteik,  Thobnton,  McEinstby,  and  Boss,  JJ., 
concurred. 


Ko.  8,853. 
Chalmebs  v.  Ghalhebs. 
In  Bank    FiUd  Febrtuxry  SB,  1884, 

Judgment  AmBMEB  on  the  authority  of  Stockton  Building  and  Loan  AsBocmtion 
T.  Chalmers,  anUy  148. 

Appeal  from  a  judgment  of  the  superior  court  for  El  Dorado  countj, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant 
a  new  trial.     The  opinion  states  the  facts. 

Irwin  db  Carpenter,  for  the  appellant. 

G.  O.  Blanchard  and  W,  L.  Dudley,  for  the  respondent. 

By  the  Coubt.  This  action  is  similar  to  that  of  Stockton  Building 
and  Loan  Association  v.  Chalmers,  No.  8,875,  opinion  this  day  filed,  ex- 
cept that  this  is  to  foreclose  the  junior  mortgage.  The  court  found  that 
the  plaintiff  had  no  knowledge  of  the  alleged  rights  of  the  interveners 
until  the  complaint  in  intervention  was  filed;  and  there  is  evidence  Bufi- 
cient  to  justify  the  finding. 

Judgment  and  order  affirmed. 
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NOTES. 

The  sapreme  court  of  the  United  States,  in  the  important  case  of  the  Spring  Valley 
liVater  Works  v.  Antone  Schottler  et  aL,  constitutiDg  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco,  in  error  to  the  sapreme  court  of  California,  has 
noently  rendered  a  decision  affinning  the  judgment  of  the  lower  court. 

The  plaintiff  in  error  was  incorporated  under  the  general  law  for  the  incorporation  of 
vater  companies,  passed  April  22,  1858.  The  provisions  of  this  act  required  that  *'the 
rates  to  be  charged  for  water  shall  be  determined  by  a  board  of  commissioners,  to  be 
lelccted  as  follows:  Two  by  such  city  and  county,  or  city  or  town  authorities,  and  two 
by  the  water  company;  and  in  case  that  four  can  not  agree  to  the  valuation,  then,  in  that 
case,  the  four  shall  choose  a  fifth  person,  and  he  shall  become  a  member  of  said  board; 
if  the  four  commissioners  can  not  agree  upon  a  fifth,  then  the  sheriff  of  the  county  shall 
appoint  such  fifth  person,  ^e  decision  of  a  majority  of  said  board  shall  determine  the 
ratea  to  be  charged  for  water  for  one  year,  and  until  new  rates  shall  be  established.  The 
IxArd  of  supervisors,  or  the  proper  city  or  town  authorities,  may  prescribe  such  other 
proper  rules  relating  to  the  delivery. of  water,  not  inconsistent  with  this  act  and  the  laws 
aod  constitution  of  this  state." 

At  the  time  of  the  incorporation  of  the  plaintiff  in  error  the  constitution  of  California 
provided,  that  "  corporations  may  be  formed  under  general  laws,  but  shall  not  be  created 
by  special  act  except  for  municipal  purposes.  All  general  laws  and  special  acts  passed 
punaant  to  this  section  may  be  altered  from  time  to  time,  or  repealed." 

In  1S78,  the  board  of  supervisors  of  San  Francisco  and  the  plaintiff  in  error  appointed 
the  commissioners  provided  for  by  the  act  of  1858.  Soon  after  their  appointment,  one 
of  the  commissioners  appointed  by  such  supervisors  died,  and  the  vacancy  thus  created 
baa  never  been  filled.  In  1879,  California  adopted  a  new  constitution,  article  14  of 
^hich  decUred  the  uses  of  all  water  now  or  hereafter  to  be  appropriated  to  be  public 
iises,  and  provided  that  the  rates  to  be  collected  by  any  corporation,  for  water  Bujjplied 
to  any  city  and  county,  or  city  or  town,  or  the  inhabitants  thereof,  shall  be  annually 
fixed  by  the  board  of  supervisors,  or  other  governing  body  of  such  place.  Under  this 
provision  of  the  constitution  and  the  legislation  based  thereon,  the  defendant  in  error 
claimed  the  right  and  power  to  fix  the  rates  to  be  charged  by  the  company  for  water, 
Uid  refosed  to  appoint  a  member  to  fill  the  vacancy  in  the  board  of  commissioners  occa- 
■ioDcd  by  the  death  of  the  former  incumbent.  This  suit  was  begun  in  the  supreme 
oourt  of  the  state  for  a  writ  of  maTidamtis,  requiring  the  board  of  supervisors  to  take 
action  in  the  matter  and  fill  the  vacancy.  The  court,  on  final  hearing,  refused  the  writ 
and  dismissed  the  petition. 

In  affirming  this  action  of  the  California  court,  the  supreme  court  held,  Waite,  C.  J., 
^vering  the  opinion,  that  the  state,  under  its  reserved  power,  had  authority  to  sub- 
Hitate  for  such  commission  another,  selected  without  the  co-operation  of  the  company; 
and  that  such  commission  might  be  the  municipal  oflcers  of  the  place  to  be  supplied 
"^th  water.    In  discussing  this  latter  question  the  court  said: 

"It  is  said,  however,  that  appointing  mimicipal  ofOicers  to  fix  prices  between  the  seller 
^  the  buyers  is  in  effect  appointing  the  buyers  themselves,  since  the  buyers  elect  the 
^^fficera,  and  that  this  is  a  violation  of  the  principle  that  no  man  shall  be  a  judge  in  his 
<twn  case.    Bat  the  ofScen  here  selected  are  the  governing  board  of  the  municipality, 
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and  they  are  to  act  in  their  official  capacity  as  such  a  board  when  performing  the  duty 
which  has  been  imposed  upon  them.  Their  general  duty  is,  within  the  limit  of  tbeir 
X^owers,  to  administer  the  local  government,  and  in  so  doing  to  provide  that  all  shall  ao 
conduct  themselves,  and  souse  their  own  property,  as  not  unnecessarily  to  injure  others. 
They  are  elected  by  the  people  for  that  purpose,  and  whatever  is  within  the  just  scope 
of  the  purpose  may  properly  be  intrusted  to  them  at  the  discretion  of  the  legislature. 
That  it  is  within  the  power  of  the  government  to  regulate  the  prices  at  which  water 
shall  be  sold  by  one  who  enjoys  a  virtual  monopoly  of  the  sale,  we  do  not  doubt.  That 
question  is  settled  by  what  was  decided  on  full  consideration  in  Munn  v.  Illinois,  94 
U.  S.  113.  As  was  said  in  that  case,  such  regulations  do  not  deprive  a  person  of  his 
property  without  due  process  of  law.  What  may  be  done  if  the  municipal  authorities 
do  not  exercise  an  honest  judgment,  or  if  they  fix  upon  a  price  which  is  manifestly  un- 
reasonable, need  not  now  be  considered,  for  that  proposition  is  not  presented  by  this 
record.  The  objection  here  is  not  to  any  improper  prices  fixed  by  the  ofi&oers,  but  to 
their  power  to  fix  prices  at  all.  By  the  constitution,  and  the  legislation  under  it,  the 
municipal  authorities  have  been  created  a  special  tribunal  to  determine  what,  as  between 
the  public  and  the  company,  shall  be  deemed  a  reasonable  price  during  a  certain  limited 
period.  Like  every  other  tribunal  established  by  the  legislature  for  such  a  purpose, 
their  duties  are  judicial  in  their  nature,  and  they  are  bound  in  morals  and  in  law  to 
exercise  an  honest  judgment  as  to  all  matters  submitted  for  their  official  determination. 
It  is  not  to  be  presumed  that  they  will  act  otherwise  than  according  to  this  rule." 

Mr.  Justice  Field  dissented  from  the  conclusions  reached  by  the  majority  of  the  court, 
and  from  the  reasons  assigned  for  them.  In  his  opinion,  water  collected  in  reservoirs  as 
it  falls  in  rain,  as  the  water  of  the  plaintiff  in  error  is  collected,  is  private  property,  and 
can  not  be  appropriated  to  public  use  without  compensation  to  the  owner;  and  such 
compensation  must  be  fixed  by  an  impartial  tribunal,  and  not  by  the  consumers  of  the 
water  or  their  agents. 


WEST  COAST  REPORTER 

Whole  Na  11,  IIaech  13,  1884  Tol.  IL   1!To.  3. 


llIPARlAir  MGHTS    THE  WEST  COAST  DOCTKENE 

CoTitinued, 

It  seems  proper,  in  this  connection,  to  consider  very  briefly  the  lia- 
bilities of  ditch  owners,  miners,  appropriators,  and  other  parties  using 
waters  as  before  described,  for  injuries  caused  or  occasioned  by  such 
use  to  adjoining  proprietors  and  occupants.  These  injuries  may  be  of 
various  kinds,  resulting  from  negligence,  unskillfulness,  design,  inten- 
tional trespass,  from  the  methods  in  which  the  use  of  the  water  is 
ordinarily  conducted,  and  the  like.  I  shall  examine  these  different 
species  or  types  of  injury  separately. 

First,  where  the  injury  is  not  intentional,  nor  resulting  from  the 
ordinary  and  constant  mode  of  using  the  water,  but  is  caused  by  the 
breaking  or  overflow  of  ditches,  reservoirs,  dams,  and  other  structures, 
lawfully  erected  for  the  purpose  of  appropriating  the  water  to  legiti- 
mate uses.  The  doctrine  is  settled  by  the  English  courts,  that  when- 
ever a  party  lawfully  constructs  a  reservoir,  embankment,  dam,  or 
other  artificial  structure  on  his  own  land,  for  the  purpose  of  catching, 
impounding,  or  retaining  water,  he  thereby  becomes  an  insurer  of  the 
safety  of  his  adjoining  or  neighboring  proprietors  and  occupants 
against  all  possible  injury  occasioned  by  his  structure.  He  is  abso- 
lutely liable  to  a  neighboring  proprietor  or  occupant  for  all  injury 
done  to  the  latter  through  a  bursting  or  overflow  of  his  reservoir  or 
other  structure,  entirely  irrespective  of  any  negligence  or  want  of 
skill  in  its  erection  or  management,  and  even  though  the  accident  was 
caused  by  an  unusual  storm,  flood,  or  other  so-called  "  act  of  God." 
These  English  decisions  have  not  been  followed  in  all  our  American 
states.  The  doctrine  which  they  establish  has  been  rejected  by  the 
courts  of  California,  and  pronounced  entirely  inapplicable  to  the  min- 
ing and  water  interests  of  the  Pacific  communities.  It  has  been  set- 
tled, by  a  series  .of  well-considered  decisions,  that  ditch  owners  and 
proprietors  of  similar  works  are  only  bound  to  use  that  amount  of 
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care,  skill,  tod  diligence  in  the  erection,  maintenance,  and  use  of  their 
reservoirs,  ditches,  canals,  flumes,  and  the  like,  which  an  ordinarily 
prudent  man  uses  in  the  management  of  his  own  afiairs  of  the  same 
kind  and  under  the  same  circumstances.  I  will  refer  to  a  few  of  the 
leading  cases  in  which  this  test  of  liability  was  judicially  settled.  In 
one  of  the  earliest  of  these  cases  the  cu^tion  was  brought  to  recover 
damages  caused  by  the  bursting  of  defendant's  dam,  whereby  the 
plaintiff's  land  was  overflowed  and  injured.  The  right  to  recover  was 
based  upon  an  allegation  that  the  dam  was  constructed  in  a  careless 
and  insufficient  manner.  Held,  that  such  a  claim  presented  a  good 
cause  of  action;  and  if  the  dam  was  thus  constructed,  and  the  bad 
construction  was  the  proximate  cause  of  the  bursting  and  overflow, 
the  defendant  was  liable.  But  the  court  at  the  trial  had  charged  the 
jury  as  follows:  "If  the  jury  believed  that  the  dam  was  improperly 
constructed,  or  that  the  defendant  covM  have  constructed  it  in  a  better 
or  more  substantial  manner,  so  as  to  prevent  its  breaking,  then  the 
defendant  was  liable."  This  charge  was  held  to  be  erroneous.  It 
presented  the  defendant's  duty  and  liability  in  too  broad  a  manner. 
The  question  is  not  what  the  defendant  cordd  possibly  have  done,  but 
what  discreet  and  prudent  men  should  do,  or  ordinarily  do,  in  such 
cases  where  their  own  interests  are  to  be  affected.* 

Wolf  V.  St.  Louis  etc.  Co.*  was  a  similar  action  to  recover  dam- 
ages for  the  overflowing  of  plaintiff's  land  through  the  negligent 
construction  and  use  of  defendant's  flume.  On  the  trial  the  court 
charged  that  defendant  was  bound,  in  the  construction  and  man- 
agement of  its  dam  and  flume,  to  use  all  the  care  which  a  very  pru- 
dent owner  would  use  under  the  like  circumstances.  Tliia  instruction 
was  pronounced  error;  that  the  owner  of  a  flume,  ditch,  reservoir, 
etc.,  is  bound  to  use  that  care  and  caution,  in  the  construction  and 
management  of  his  water-works,  to  prevent  injury  to  others,  which 
oi^dinarily  prudent  men  use  in  like  instances  in  their  own  affairs; 
and  that  the  question  of  negligence  in  such  cases  must  largely  de- 
pend upon  all  the  surrounding  circumstances.  In* a  similar  action 
to  recover  damages  from  the  overflowing  of  plaintiff's  land  by  the 
breaking  of  defendant's  dam,  the  defendant  was  held  liable  for  neg- 
ligence in  building  and  using  the  dam,  whereby  the  water  overflow^ 
.the  lands  of  the  plaintiff.  The  court  added  the  further  most  im- 
portant rule  governing  this  class  of  cases,  that  the  doctrine  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  could  not  apply  to 
an  injury  caused  by  such  negligence  of  the  defendant;  that  a  want 

1  Hoffuaan  v.  Taolomne  eta  Co.,  10  OaL  4\X  *  10  Id.  641. 
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of  reaaonable  care  on  the  plaintiff's  part  could  not  be  set  up  as  a  de- 
fense to  such  an  action.'  While  the  English  doctrine  is  extreme  in 
one  direction,  it  may  weD  be  doubted,  I  think,  whether  this  rule 
does  not  go  too  far  in  the  other  extreme,  and  impose  an  insufficient 
liability  upon  the  owners  of  water- works.  Since  these  structures  are 
necessarily  dangerous  to  neighboring  proprietors,  and  since  the  injury 
caused  by  their  accidental  bursting  or  overflow  is  necessarily  great,  it 
would  seem  just  that  their  owners  should  be  required  to  use  all  reason- 
ably possible  means  in  their  construction  and  management  to  prevent 
accidental  injuries  thereby.  I  would  venture  to  suggest  that  the  rule 
as  laid  down  by  the  trial  court  in  the  case  of  Hoffman  v.  Tuolumne 
etc  Co.,  above  quoted,  would  be  more  reasonable  and  just  to  all  the 
parties  interested,  than  the  one  finally  adopted  by  the  court  These 
dams,  reservoirs,  and  other  structures,  in  their  essentially  dangerous 
nature,  have  some  analogy,  at  least,  to  railways,  and  the  same  test  of 
liability  might,  under  their  respective  circumstances,  be  appropriately 
applied  to  each. 

It  was  also  held  by  the  supreme  court  of  Nevada,  that  a  dam 
erected  on  a  stream,  in  a  manner  in  no  wise  injurious  or  prejudicial  at 
the  time  of  its  erection  to  a  mill  above,  but  which,  by  reason  of  cir- 
cumstances that  could  not  have  been  anticipated,  happening  subse- 
quently, and  operating  in  connection  with  it,  causes  the  water  to  flow 
back  upon  the  mill,  is  not  such  an  obstruction  as  to  authorize  its 
abatement,  or  to  justify  a  recovery  of  damages  against  the  persbn  build- 
ing it* 

Secondly,  where  the  injuries  are  intentional  trespasses.  In  these 
instances  the  proprietors  of  the  water-works  are,  of  course,  liable 
without  regard  to  any  question  of  negligence  or  lack  of  skill.  The 
law  does  not  permit  one  person,  under  color  of  a  right  to  appropriate, 
divert  or  use  the  water  of  a  public  stream,  to  trespass  upon  the  lands 
or  invade  the  existing  rights  of  another  party.  Thus  it  is  expressly 
held  that  the  statutes  of  congress  of  1866  and  1870  merely  confirm 
such  rights  of  water  on  the  public  lands  as  were  accorded  to  the 
owners  of  mming  and  other  claims  by  the  state  customs,  laws,  and 
decisions  prior  to  their  enactment  These  statutes  do  not  grant  any 
rights  not  recognized  by  such  local  customs  and  laws ;  they  do  not 
authorize  A.,  while  engaged  in  constructing  a  ditch  for  water,  to  exca- 

'  A1I0  Y.  Sean  etc  Co.,  12  Gal.  595;  as  Campbell  t.  Bear  River  eta  Co.,  35  Id. 

liyiag  down  Ui«  aame  general  test  of  lift-  679;  Richardson  y.  Kier,  34  Id.  63,  74^ 

baity,  see  also  Todd  y.  CocheU,  17  Id.  97;  S.  C,  37  Id.  263. 
Tenney  y.  Miners'  Ditch  Co.,  7  Id.  835;        'Proctor  y.  Jennings,  6  Noy.  83, 
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vate  it  across  the  mining  claim  of  B.,  which  was  located  previously  to 
the  location  of  the  ditch.*  In  another  case  a  ditch  conducted  water 
from  a  stream  over  the  adjacent  country,  crossing  other  small  natui-al 
watercourses,  the  beds  of  which  were  dammed  up  by  the  embankment 
of  the  ditch,  and  by  the  fall  of  rain  the  waters  of  the  streams  became 
f^o  swollen  as  to  render  it  necessary  to  cut  the  embankment  of  the 
ditch  in  order  to  preserve  it  from  injury ;  and  the  owners  of  the  ditch 
cut  the  embankment  at  a  point  where  there  was  no  natural  water- 
course, so  that  the  waters  were  turned  onto  the  cultivated  land  of  the 
plaintiff,  causing  damage.  Held,  that  the  injury  thereby  sustained 
was  not  an  act  of  God,  but  resulted  from  the  voluntary  act  of  the 
ditch  owners,  and  they  were  liable  to  the  plaintiff  for  the  damage. 
A.  may  not,  in  order  to  save  his  own  property,  destroy  the  property  of 
B.,  however  urgent  the  necessity.* 

Thirdly,  where  the  injury  is  not  an  intentional  trespass,  nor  merely 
the  result  of  negligence,  but  is  the  natural  or  necessary  consequence  of 
the  mode  in  which  the  water-works  are  constructed,  or  in  which  thev 
are  ordinarily  operated.  In  some  of  the  instances  placed  in  this 
group,  the  wrong  may  approach  very  nearly  to  an  intentional  trespass, 
while  in  others  it  may  involve  negligence ;  but  on  the  whole,  these 
cases  constitute  a  separate  and  distinct  class.  The  forms  of  such 
injuries  are  varioua  One  form  consists  in  the  discharge  of  the  water, 
after  its  use,  directly  upon  the  lands  of  another  person,  or  its  discharge 
in  such  a  place  and  manner  that  it  naturally  and  necessarily  flows 
down  upon  the  lands  of  a  neighboring  proprietor.  In  the  important 
case  of  Richardson  v.  Kier,^  the  defendant  Kier  owned  a  ditch  passing 
over  and  across  Richardson's  land.  In  regard  to  the  general  duty  of 
the  ditch  owner  under  these  circumstances,  the  court  said :  "  He  [the 
ditch  owner]  is  bound  so  to  use  his  ditch  as  not  to  injure  the  plaintiff's 
land,  irrespective  of  the  question  as  to  which  has  the  older  right 
or  title.  He  is  bound  to  keep  it  in  good  repair,  so  that  the  water  will 
not  overflow  or  break  through  its  banks,  and  destroy  or  damage  the 
lands  of  other  parties ;  and  if  through  any  fault  or  neglect  of  his  in 
not  properly  managing  and  keeping  it  in  repair,  the  water  does  over- 
flow or  break  through  the  banks  of  the  ditch,  and  injure  the  land  of 
others,  either  by  washing  away  the  soil  or  by  covering  the  soil  with 
sand,  the  law  holds  him  responsibla"  In  regard  to  the  discharge  of 
the  water  after  use  upon  the  land  of  an  adjacent  owner,  the  court  fur- 
ther held:  "When  Kier  discharged  his  water  from  his  ditch  above 

*Titcomb  v.  Kirk,  61  Cal.  288;  and  see         « Turner  v.  Tuolumne  etc.  Ca,  25  CaL 
also  Henshaw  v.  Clark,  14  Id.  461;  Boggs     398. 
T.  Merced  M.  Co.,  14  Id.  282,  379.  ^  34  CaL  63,  74. 
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Richardson  s  land,  in  such  ^  place  that  it  naturally  would  and  did 
flow  over  and  upon  and  injure  R.'s  land,  EL  is  liable  for  the  injury  so 
done.  It  is  no  excuse  that  he  may  have  sold  the  water  to  miners,  by 
whom  it  was  used  before  it  reached  R's  land  and  did  the  injury.  If 
the  miners  thus  contributed  to  the  injury,  and  are  joint  tort-feasors 
with  K,  this  is  no  defense  to  a  suit  against  him."  The  same  liability 
has  been  imposed  upon  the  owners  of  water-works  under  like  circum- 
stances, and  for  similar  injuries  in  other  cases.* 

Another  form  of  the  injury,  for  which  the  courts  have  given  the 
remedy  of  compensatory  damages  or  of  injunction,  consists  in  such  a 
use  and  discharge  of  the  water  that  it  naturally  and  necessarily  flows 
down  upon  the  lands  of  adjoining  proprietors,  charged  with  mud,  sand, 
gravel,  and  other  mining  debris;  which  material,  being  thus  carried 
and  deposited  upon  such  adjacent  lands,  injures  or  even  destroys  them 
for  all  beneficial  uses.'  In  Nixon  v.  Bear  River  etc.  Co.,  an  injunction 
was  granted  restraining  the  defendant  from  allowing  the  water,  mud, 
sediment,  or  sand  coDecting  in  its  ditch  or  reservoir,  from  flowing  down 
into  the  plaintiff's  garden  and  ruining  his  crops.  The  court  said :  ''  The 
instructions  refused  by  the  court  at  the  trial  are  founded  upon  the 
theory  that  in  mineral  districts  of  this  state  the  rights  of  miners 
and  persons  owning  ditches  constructed  for  mining  purposes  are  par- 
amount to  all  other  rights  and  interests  of  a  different  character,  re- 
gardless of  the  time  or  mode  of  their  acquisition,  thus  annihilating 
the  doctrine  of  priority  in  all  cases  where  the  contest  is  between  a 
miner  or  a  ditch  owner  and  one  who  claims  the  exercise  of  any  other 
kind  of  right,  or  the  ownership  of  any  other  kind  of  interest.  To 
such  a  doctrine  we  are  unable  to  subscribe,  nor  do  we  think  it  clothed 
with  a  plausibility  sufficient  to"  justify  us  in  combating  it."  In  Leva- 
roni  v.  Miller  an  injunction  was  granted  under  very  similar  circum- 
stances, although  the  fact  appeared  or  was  found  that  the  injury  was 
not  done  by  defendants  maliciously  or  unnecessarily,  but  in  the  ordi- 
nary conduct  of  their  businesa  In  another  type  of  the  same  injury 
the  mud,  sand,  gravel,  and  other  debris  are  discharged  by  the  ordinary 
mode  of  use  into  a  stream,  and  are  carried  down  by  the  natural  flow 
of  the  current  and  deposited  upon  the  lands  of  proprietors  adjoining 
the  stream  in  its  lower  portions,  perhaps  many  miles  below  the  point 
of  discharge.^ 

•See  Richardson  v.  Kier,  37  Cal.  263;      Bear  River  etc.  Co.,  24  Id.  367;  Levaroni 
BUtsdell  V.  Stephens,  14  Nev.   17;  Hen-     v.  Miller,  34  Id.  231. 
shaw  V.  CUrk,   14  Cal.  461;  Grigsby  v.  *°  Robinson  v.  Block  Diamond  etc.  Co., 

Clear  Lake  W.  Co..  40  Id.  396.  50  Cal.  461 ;  57  Id.  412;  Woodruff  v.  North 

•Logan  v.DriscoU,  19  Cal.  623;  Nixon  v.      Bloomfield  etc.  Co.,  8  Saw.  628;  S.  C,  1 
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4.  Amovmt  of  water  which  the  appr(ypriator  is  entiUed  to  vse  ;  or, 
the  eodent  of  his  appropriation.  * 

The  amount  of  water  which  an  appropriator  is  entitled  to  use — 
commonly  designated  as  the  extent  of  his  appropriation — ^is  a  question 
of  fact  to  be  determined  by  a  jury.  The  right  of  the  prior  appropri- 
ator in  this  respect  is  limited  to  the  amount  or  extent  of  his  actual 
appropriation,  as  against  subsequent  appropriators  and  claimants;  and 
he  can  not,  after  their  subsequent  rights  have  attached,  by  changing 
the  place  or  nature  of  his  use,  or  by  enlarging  his  works,  or  otherwise, 
extend  his  claim  or  increase  the  amount  of  water  diverted  or  used,  to 
the  prejudice  of  such  subsequent  parties."  The  extent  of  the  appro- 
priation and  amount  of  water  thereby  taken  may  be  determined  by 
the  special  purpose  for  which  the  appropriation  was  made;  and  in  such 
a  case  the  appropriator  is  entitled  to  so  much  water  only  as  is  neces- 
sary for  that  purpose;  a  change  of  the  purpose  which  would  increase 
the  amount  of  water  diverted  would  not  be  permitted  as  against  sub- 
sequent claimants."  Thus,  in  the  case  of  Nevada  W.  Co.  v.  Powell, 
cited  below,  it  was  held  that  where  the  plaintiff  had  appropriated  a 
portion  of  the  water  of  a  stream,  and  had  made  a  dam  and  ditch 
amply  sufficient  for  his  purpose,  and  had  thereby  acquired  the  right 
to  use  such  portion  only  of  the  water,  and  in  such  manner  only,  he 
can  not  encroach  upon  the  rights  of  subsequent  appropriators  by  ex- 
tending his  use  beyond  the  first  appropriation.  By  the  plaintiff's  erec- 
tions and  use  for  several  years,  other  persons  had  a  right  to  suppose 
that  he  had  thereby  defined  and  determined  his  own  rights  as  to 
amount  of  water,  and  to  act  accordingly  by  appropriating  the  surplus 
to  their  own  uses.  On  the  other  hand,  if  a  prior  appropriation  has 
been  made  of  a  certain  amount  or  quantity  of  the  water,  independ- 
ently of  any  particular  use  or  purpose,  the  appropriator  may  after- 
wards, as  against  subsequent  claimants,  change  either  the  place  or  the 
nature  of  his  use,  provided  such  change  does  not  increase  the  amount 
of  water  diverted  and  used."  J.  N.  P. 

(to  be  continued.) 

"  Nevada  W.  Co.  v.  Powell,  34  Cal.  109;  "  Nevada  W.  Co.  v.  Powell,  34  Gal.  109; 

Ortman  v.  Dixon,  13  Id.  33;  Higgina  v.  McKinney  v.  Smith,  21  Id.  374;  Barnes  v. 

Barker.  42  Id.  233;  Davis  v.  Gale,  32  Id.  Sabron,  10  Nev.  217. 

2C;  Lobdell  V.Simpson,  2  Nev.  274;  Barnes  "Davis  v.  Gale,  32  Cal.  26;   Kidd  v. 

V.  Sabron,  10  Id.  217;  Atchison  v.  Peter-  Laird,  15  Id.  161;  Woolmaa  v.  Garringer, 

son,  20  Wall.  514.  1  Mont.  535. 
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CIRCUIT  COURT,  DISTRICT  OP  CALIFORNIA. 
Cabdwsll  t;.  Akebioan  Biyeb  BsiDaB  Gompant. 

Decided  March  S,  I884. 

hrrsxFAL  Navioable  Watzbs — Power  or  Cong&ess  over.  — Congress  has  power, 
under  its  authority  to  regulate  commerce  and  establish  post-roads,  to  control  for  those 

Eirposes  the  internal  navigable  waters  of  the  various  states.  As  soon  as  coneress  legis- 
tes  in  regard  to  any  such  navigable  waters,  its  power  becomes  exclusive,  and  the  states 
can  not  afterward  authorize  any  material  obstruction  to  their  navigation;  but  till 
eoDgress  acts,  the  legislature  of  any  state  has  the  power  to  authorize  the  obstruction  of 
say  navigable  waters  within  its  borders,  by  the  erection  of  bridges,  dams,  or  other 
stnictares,  for  the  convenielice  and  advantage  of  commercial  intercourse. 

The  Act  of  Congress  ADMirnNO  California  into  the  Union,  which  provides 
that  all  the  nayigable  waters  within  the  state  shall  be  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  said  state  as  to  the  citizens  of  the  United 
States,  without  anv  tax,  impost,  or  duty  therefor,  it  would  seem,  should  be  regarded  as 
k  valid  regulation  by  congress  of  the  nayijE^able  waters  of  California,  which  would  with- 
draw them  from  the  operation  of  state  legislation  authorizing  the  construction  of  a  bridge 
over  a  navigable  stream,  such  as  the  American  river,  that  would  utterly  destroy  its  navi- 
gabiUty. 

The  Case  of  Escanaba  Co.  v,  Chicago,  107  U.  S.  679,  Commented  on,  and  the 
points  supposed  to  distinguish  it  from  that  case  pointed  out. 

Dexubbeb  to  bill.  The  bill  alleges  that  the  American  river  is  navi- 
gable in  fact  for  steamboats  and  barges  for  thirty  miles  from  its  mouth 
toFoIsom;  that  complainant  is  the  owner  of  several  thousand  acres  of 
land  bordering  for  a  long  distance  on  the  river  below  Folsom;  that  he 
raises  on  said  lands  several  thousand  tons  of  grain  yearly;  that  he  is  the 
owner  of  a  steamboat  and  other  vessels,  by  which  he  could  and  would 
ship  his  grain  down  the  river  but  for  the  obstruction  interposed  by  the 
bridge  in  question;  that  there  are  large  deposits  of  cobble-stones  in  the 
bed  and  on  the  borders  of  the  river  on  his  land,  which  have  a  large  mar- 
ket value  in  San  Francisco  for  paving  and  other  purposes,  which,  but  for 
the  said  obstructions,  he  could  ship  by  his  vessels  and  sell  at  a  large 
profit,  whereas  the  expense  of  sending  tnem  by  rail  and  other  means  open 
to  him  is  such  that  ne  is  unable  to  dispose  of  them  at  all,  or  so  as  to 
make  it  profitable;  that  in  pursuance  of  the  authority  of  an  act  of  the 
legislature  of  California,  the  defendant  has  erected  a  low  bridge  without 
any  draw  in  it,  or  other  means  of  passing  the  bridge,  by  means  of  which 
the  navigation  of  the  river  by  complainant's  steam  and  other  boats  is 
'wholly  obstructed,  to  his  damage  many  thousand  dollars  every  year.  He 
afiks  a  decree,  either  compelling  defendant  to  remove  the  bridge,  or  else 
place  a  suitable  draw  in  it,  so  as  to  permit  the  passage  of  steamers  and 
other  vessels  capable  of  navigating  the  river. 

Scrivener  dk  McKune,  for  the  complainant. 

B.  0.  db  IF.  H.  BeaUy  and  J.  B.  Hoggin,  for  the  defendant. 

By  the  Court,  Sawter,  Circuit  Judge.  This  case  is  clearly  within 
the  rale  as  laid  down  in  the  Wallamet  Bridge  Case,  7  Saw.  127.  If 
that  case  can  be  sustained  in  the  broad  terms  of  the  rule  stated,  then 
the  demurrer  in  this  case  should  be  overruled.  Since  that  decision  was 
tendered  the  supreme  court  of  the  United  States  has  decided  the  case  of 
£acanaba  Co.  v.  Chicago,  107  U.  S.  679,  which  defendant  insists  over- 
rules the  principle  announced  in  the  Wallamet  Bridge  Case;  that  under 
the  clause  of  the  act  admitting  Oregon  into  the  Union,  the  state  has  no 
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power  to  authorize  the  construction  of  bridges  over  the  navigable  waters 
of  the  state  which  shall  materially  obstruct  their  navigation.  It  must 
be  admitted,  I  think,  that  there  is  language  in  the  opinion  that  favors 
that  view;  and  I  am  by  no  means  certain  that  the  court  did  not  intend 
to  go  as  far  as  its  broadest  language  indicates.  It  is  sought  to  distin- 
guish this  case  from  the  Chicago  Bridge  Case.  If  it  can  be  distinguished, 
it  must  be  on  the  following  grounds:  In  the  Blackbird  Creek  Case, 
arising  in  Delaware,  the  Schuylkill  Bridge  Case,  in  Pennsylvania,  and 
all  others  since  decided,  following  the  decisions  in  those  cases,  it  was 
held  that  congress,  under  its  authority  to  regulate  commerce  and  estab- 
lish post-roads,  had  power  to  control,  for  those  purposes,  the  internal 
navigable  waters  of  the  various  states;  that  as  soon  as  congress  legislates 
in  regard  to  any  such  navigable  waters,  its  power  becomes  exclusive, 
and  the  states  can  not  afterward  authorize  any  material  obstruction  to 
their  navigation;  but  till  congress  acts,  the  legislature  of  any  state  has 
the  power  to  authorize  the  obstruction  of  any  navigable  waters  within  its 
borders,  by  the  erection  of  bridges,  dams,  or  other  structures,  for  the 
convenience  and  advantage  of  commercial  intercourse.  It  was  held, 
with  respect  to  the  navigable  waters  of  Delaware  and  Pennsylvania,  that 
congress  had  never  acted,  and,  consequently,  the  legislation  of  these 
states  authorizing  the  obstructions  complained  of  was  valid. 

The  question,  therefore,  is,  has  congress  acted  with  reference  to  the 
navigable  waters  of  California,  by  legislating  upon  the  subject,  in  such 
sense  that  its  control  has  superseded  the  power  of  the  state  legislature 
and  become  exclusive?  If  so,  then  the  case  is  distinguishable  from  any 
of  the  cases,  other  than  the  Wheeling  Bridge  Case,  before  decided  by  the 
supreme  court.  If  congress  has  so  acted,  that  legislation  is  found  in  the 
act  admitting  California  into  the  Union,  which  act  provides,  "  that  (ill  the 
navigable  waters  within  the  state  sfiall  be  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  said  state  as  to  the  citizens  of  the  United 
States,  without  any  tax,  impost,  or  duty  therefor:"  9  Stat. 452, 453.  How 
can  the  American  river  be  a  **  common  highway,"  or  how  can  it  be  "free  " 
to  "  the  citizens  of  the  United  States,"  or  "  the  inhabitants  of  the  state," 
with  a  low  bridge  across  it,  without  a  draw,  and  so  constructed  as  to  pre- 
clude all  navigation  by  steamers  or  vessels  ?  To  be  a  common  highway, 
or  to  be  free  to  all  to  use  as  such,  involves  a  capacity  to  be  practically  used 
as  a  highway y  and  such  capacity  is  wanting  where  there  is  an  impassable 
barrier  or  obstruction.  This  provision  is  a  law  of  congress,  and  it  is 
valid,  not  as  a  compact  between  the  United  States  and  the  state  of  Cali- 
fornia, but  as  a  law  of  congress,  passed  by  virtue  of  the  constitutional 
power  of  congress  to  regulate  commerce,  among  the  states  and  with  for- 
eign nations,  and  to  establish  post-roads:  Pollard's  Lessee  v.  Hagan,  3 
How.  224,  225,  229, 230;  Wheeling  Bridge  Case,  13  Id.  566;  Mining  De- 
bris Case,  1  West  Coast  Rep.  212.  What  does  this  provision  of  the  stat- 
ute mean  ?  Can  there  be  any  reason  to  suppose  that  congress  intended 
anything  else  than  to  make  or  continue  the  navigable  waters  of  the  state, 
by  virtue  of  its  power  to  regulate  commerce,  practical  free  highways,  and 
to  take  away  the  power  of  the  state  to  destroy  or  wholly  obstruct  their 
navigability  ?  Had  nothing  been  said  upon  the  subject  in  the  act  of  ad- 
mission, but  subsequently, 'after  the  admission  of  California  into  the 
Union  "  on  an  equal  footing  with  the  oHginal  states  in  all  respects  what- 
ever," congress  had  passed  a  separate,  independent  act,  with  no  other 
provision  in  it,  providing  '*  that  all  the  navigable  waters  within  the  state 
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of  California  shall  be  common  highways,  and  forever  free,  as  well  to  the 
inhabitants  of  said  state  as  to  the  citizens  of  the  United  States,  without 
any  tax,  impost,  or  duty  therefor,"  would  anybody  suppose  that  congress, 
bj  the  passage  of  such  an  act,  under  the  circumstances  indicated,  could 
have  any  other  purpose  than  to  take  control  of  the  navigable  waters  of 
the  state  for  the  purpose  of  preventing  any  interference  with,  or  obstruc- 
tion to,  their  navigabiliiy,  or  *'  so  far  as  might  be  necessary  to  insure  their 
free  navigation  "?  Or  would  it  be  seriously  doubted,  that  congress  had 
acted  upon  the  subject-matter  within  the  meaning  of  the  terms  of  the  de- 
cisions in  the  Blackbird  Creek  and  Schuylkill  Bridge  cases  mentioned? 
If  such  would  be  the  construction  in  an  independent  act  passed  subse- 
quently to  the  admission  of  the  state,  it  must  be  the  construction  of  the 
same  language  as  found  in  the  act  of  admission.  If  such  is  not  the  pur- 
pose of  ti[iis  provision,  it  would  be  difficult,  I  think,  to  determine  what 
the  purpose  is.  Following  the  direct  decision  upon  this  point  in  the 
WheeUng  Bridge  Case,  13  How.  565, 1  had  no  difficulty  in  concurring 
with  the  district  judge  in  the  ruling  that  a  similar  provision  in  the  act 
admitting  Oregon  into  the  Union  constituted  legislative  action  by  con- 
gress upon  the  subject-matter,  of  such  a  character  as  to  withdraw  it  from 
the  jurisdiction  of  state  legislation. 

In  the  Chicago  Bridge  Case,  supra,  the  court  still  recognizes  the  power 
of  the  national  government  to  control  the  navigable  waters  of  the  several 
states.     It  says:  "  The  power  vested  in  the  general  government  to  regu- 
late interstate  and  foreign  commerce  involves  the  control  of  the  waters 
of  the  United  States,  which  are  navigable  in  fact,  so  far  as  it  may  be  nec^ 
f^ary  io  insure  free  navigation,  where  by  themselves,  or  their  connection 
with  other  waters,  they  form  a  continuous  channel  for  commerce  among 
the  states  or  with  foreign  countries:"  107  U.  S.  682.     The  question, 
then,  is,  whether  the  provision  quoted  from  the  act  of  admission  is  legis- 
lation by  which  congress  takes  control  of  the  navigable  waters  of  the 
state,  "  so  far  as  it  may  be  necessary  to  insure  their  free  navigation;"  and 
whether  there  can  be  a  **  common  highway,"  or  **  free  navigation,"  where 
tile  passage  of  steamers  or  other  vessels  is  absolutely  obstructed  by  im- 
passable barriers  thrown  across  the  channels  of  waters  otherwise  navi- 
gable, in  fact.     In  the  case  of  the  state  of  Illinois,  neither  the  act 
authorizing  the  inhabitants  to  form  a  state  government,  3  Stat.  428,  nor 
the  resolution  admitting  the  state  into  the  Union,  Id.  526,  contains  the 
proTision,  or  any  provision  of  a  character  similar  to  that  found  in  the 
acts  admitting  Caufomia  and  Oregon  into  the  Union.    Both  the  act  and 
the  resolution  relating  to  Illinois  are  silent  upon  the  subject,  and  I  am 
not  aware  that  there  is  any  subsequent  legislation  on  the  subject  affecting 
the  status  of  Illinois.    In  the  Chicago  Bridge  Case,  the  supreme  court 
seems  to  regard  the  provision  of  the  ordinance  of  1787  as  inoperative 
liter  the  admission  of  Illinois  as  a  state.     Says  the  court:  '^  Whatever 
limitation  upon  its  powers  as  a  government,  whilst  in  a  territorial  condi- 
tion, whether  from  the  ordinance  of  1787,  or  the  legislation  of  congress, 
it  ceased  to  have  any  operative  force,  except  as  voluntarily  adopted  by  her 
after  she  became  a  state  of  the  Union.     On  her  admission  she  became 
entitled  to  and  possessed  all  the  rights  and  dominion  and  sovereignty 
vhich  belonged  to  the  original  states.     She  was  admitted,  and  could  be 
admitted,  only  on  the  same  footing  with  them.     The  language  of  the 
resolution  admitting  her  is  *  on  an  equal  footing  with  the  original  states  in 
all  respects  whatever:'  3  Stat.  536.    Equality  of  constitutional  right  and 
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Sharon  v.   Hill. 
Decided  March  3,  1884- 

PRAUDlTLEirT  MaABIAGE  CoNTEACT— EQUITABLE   JUBISDICTION  TO  CANCEL. -^Equity 

has  jurisdiction  to  declare  null  and  void  and  to  cancel  an  instrument  which  is  claimeil 
to  be  a  marriage  contract,  executed  in  conformity  with  section  75  of  the  civil  code  of 
California,  when  the  same  is  a  forgery,  or  was  obtained  by  fraud. 

Before  Sawteb,  Circuit  Judge,  and  Sabin,  District  Judge. 

Bill  in  equity  to  cancel  a  written  instrument.  The  opinion  states  the 
facts. 

W,  H.  L.  Barnes^  for  the  complainant, 

0!}/ler  &  Tyler  y  for  the  defendant. 

By  the  Court,  Sawyeb,  Circuit  Judge  (delivering  an  oral  decision).  This 
is  a  suit  in  equity  to  declare  null  and  Toid,  and  to  cancel  an  instru- 
ment which  is  claimed  to  be  a  contract  of  marriage  between  William 
Sharon,  complainant,  and  Sarah  Althea  Hill,  defendant.  The  point  of  the 
demurrer  interposed,  is,  that  the  bill  does  not  present  a  case  for  equitable 
relief.  We  have  examined  the  question  fully,  and  we  are  satisfied,  upon  the 
principles  established  by  the  various  authorities  cited  by  complainant's 
counsel,  that  it  is  a  proper  case  for  equitable  jurisdiction.  The  bill  pre- 
sents a  case  of  forgery  and  fraud.  The  contract  purports  to  have  been 
drawn  and  executed  in  pursuance  of  the  provisions  of  section  75  of  the 
civil  code  of  California.  The  code  of  California  makes  a  marriage  con- 
tract purely  a  civil  contract  for  all  legal  purposes,  like  any  other  civil 
contract.  * 

This  supposed  contract  is  alleged  to  be  a  forgery,  and  to  be  fraudulent. 
It  purports  to  be  in  writing,  and  to  be  signed  by  the  parties;  and  the 
defendant  claims,  by  virtue  of  it,  to  be  the  wife  of  complainant,  and  to 
have  an  interest  in  his  property,  which  is  alleged  to  be  of  the  value  of 
several  millions  of  dollars.  There  is  no  adequate  remedy  at  law  for  com- 
plainant, against  the  claim  set  up  under  the  alleged  contract,  and  no 
means,  at  law,  to  annul  it,  at  the  suit  of  complainant.  The  defendant  can 
choose  her  own  time  for  enforcing  her  claim  under  the  alleged  contract, 
even  after  the  death  of  the  other  party.  Fraud  has  always  been  one  of 
the  principal  heads  of  equity  jurisdiction. 

The  instrument  in  question  is  alleged  to  be  a  forgery,  and  a  fraud.  If 
it  is  a  forgery,  it  is  of  course  a  fraud,  also.  The  only  parties  who  appear 
to  have  any  personal  knowledge  of  the  facts,  so  far  as  indicated — ^who, 
personally,  know  anything  about  this  transaction — are  the  two  parties  to 
the  alleged  fraudulent  contract.  One  is  alleged  to  be  many  years  older 
than  the  other,  the  complainant  being  alleged  to  be  sixty,  and  defendant, 
twenty-seven  years  old-  The  elder,  in  the  ordinary  course  of  nature, 
is  more  liable  to  die,  and  the  contract,  in  such  an  event,  would  be  in 
control  of  defendant,  without  any  testimony  to  defeat  the  fraud,  if  fraud 
there  be.  The  right  to  several  millions  of  property  might  be,  in  after 
years,  affected  and  controlled  by  reason  of  the  alleged  fraud.  A  great 
wrong  and  injustice  may  be  thus  perpetrated  in  consequence  of  it,  unless 
a  coiu't  of  equity  can  take  hold  of,  and  cancel  it.  There  is  no  way  by 
an  action  at  law,  that  we  are  aware  of,  to  meet  the  conditions,  or,  effect- 
ually, dispose  of  this  instrument.  We  are  satisfied  from  the  authority 
we  shall  cite,  and  numerous  other  authorities  to  the  same  effect,  that  this 
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l^  a  proper  caseYor  equitable  relief,  if  the  allegations  in  the  bill  be  true, 
and,  for  the  ptirposes  of  the  demurrer,  their  truth  is  admitted. 

We  think  tiiis  case  is  within  the  rule  that  is  often  laid  down  on  this 
subject.  Story,  in  his  work  on  equity  jurisprudence,  section  700,  after 
fipeaking  of  various  instruments,  that  may  be  used  for  fraudulent,  or  im- 
proper, purposes,  and  which  may  be  canceled  by  a  court  of  equity  on 
the  ground  of  fraud,  says:  ''If  it  is  a  mere  written  agreement,  solemn 
or  otherwise,  still,  while  it  exists,  it  is  always  liable  to  be  applied  to 
improper  purposes,  and  it  may  be  litigated  at  a  distance  of  tune  when 
the  proper  evidence  to  repel  the  claim  may  be  lost  or  obscured;  or  when 
the  other  party  may  be  disabled  from  contesting  its  vabdity  with  as 
much  abili^  and  force  as  he  can  contest  it  at  the  present  time." 

Stoiy  says  further,  in  section  701:  "The  whole  doctrine  of  courts  of 
equity  on  this  subject  is  referable  to  the  general  jurisdiction  which  it  ex- 
ercises in  favor  of  a  party  quia  timet.  It  is  not  confined  to  cases  where 
the  instrument  having  been  executed  is  void  upon  grounds  of  law  and 
equity;  but  it  is  appHed,  even  in  cases  of  forged  instruments  which  may 
he  decreed  to  be  given  up  without  any  prior  trial  at  law,  on  the  point  of 
for^ry." 

If  this  instrument  is  not  void  upon  its  face,  then^  its  validity  depends 
upon  testimony  aliunde,  and  testimony  which  rests  wholly  in  parol,  which 
is  liable  at  any  time  to  be  wholly  lost,  or  placed  beyond  the  reach  of  the 
parties  injured  by  the  fraud.  In  case  of  the  death  of  complainant,  the 
contract,  and  the  means  of  enforcing  it,  honest,  or  otherwise,  would  be 
wholly  in  the  control  of  the  alleged  forger,  and  fraudulent  claimant.  She 
would  be  mistress  of  the  situation,  and  the  heirs  of  a  large  estate  might 
he  wholly  at  her  mercy. 

There  is  a  charge  of  forgery  and  fraud;  and  we  think  the  instrument, 
if  a  forgery^  and  fraud,  ought  to  be  canceled.  If  there  is  no  remedy  in 
equity  for  such  a  wrong,  as  is  charged,  then  the  law  is,  indeed,  impo- 
tent, to  protect  the  community  against  frauds  of  the  most  far-reaching, 
and  astounding  character.  If  there  is  no  precedent  for  a  case  upon  the 
eiact  state  of  facts  disclosed  by  the  bill,  it  must  be  because  no  instance 
exactly  like  it  has  ever  before  arisen.  The  principle,  however,  is  estab- 
lished, and  the  occasion  has  arisen  for  making  a  precedent,  if  none  ever 
existed  before. 

The  demurrer  is  therefore  overruled,  with  leave  to  answer  on  or  before 
the  next  rule  day,  on  payment  of  the  usual  costs. 


West  Coast  REPORTiai. 
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DISTRICT  COURT,  DISTRICT  OF  OREGON. 

West  Portlahd  Hoksstsad  AasociATioiT  v.  LowubdaiiB,  Aseignee,  eta. 

JWerf  JWraary  tl,  ISSi. 

Co:<TE;4Ncr: — Consideration  fdk. — A  conveyaEce  under  seal  is  prima/aeie  eridewi 
of  a  BuQicicint  o'lnsideratioD,  Hud  &  mere  stranger  to  the  laud  can  not  qucBtion  it. 

Case  is  Jirc^MEST. — G.  and  C.  were  tenants  in  common  of  a  tract  of  land  which  ws' 
mrreycd  ami  jitiitted  ai  Carter's  addition  to  Porttaiid,  and  then  partitioned  bctnm 
tenants  in  cuimiioii  by  motnal  oonveTancea,  the  one  to  C.  oontaining  a  amall  park  fortbi 
purpose  of   u<|iializing  the  partition,  described  therein  as  block  67,  and  afterwinli 


clianged  by  i 
G.  survey  Eli  a,  i 
and  tugetlici'  ^i 
ackoowlpdyi  il  ^ 
■mall  park  nfoi 
block  07  did  n 
asGignee  in  luii 
enjoined  at  tli< 
thereby  casting 


lid  park;  and  at  the  udic  tii 


F^iirvey  so  as  to  materially  diminish  s 
:Li:,t  of  land  adjoining  the  tract  held  i: 

]i  hia  co-t«nants  platted  the  two  tracts  as  one  Carter's  addition.  anJilult 
III  recorded  the  same,  with  a  block  numbered  67  in  theR.  tract,  uidthi 
■Biiid,  not  numbered.  Held,  That  the  coovayanco  to  C.  of  ths  park  u 
t  affect  the  block  67  afterwards  laid  off  in  the  G.  tract,  and  t&at  thi 
irnptcy  of  C.  had  no  right,  interest,  or  equity  therein,  and  shoiitJ  Ix 
suit  of  G.'s  cruntee  from  selliag  tbe  same  H  tho  property  of  C.  ui> 
iL  cloud  on  such  grantee's  title  thereto. 

Strr  to  enjoin  a  sale  of  real  property.    The  opiuioa  states  tbe  facts. 

C.  P.  Ui-idd,  lor  the  plaintiff. 

Orory  11.  Durham  and  George  H.  WiUiams,  for  the  defeoilaiit. 

Deady,  J.  Tbis  case  was  before  tbis  court  on  a  plea  of  the  statute  ol 
limitittioiiK  (nection  5057,  revised  statutes)  to  the  orig^iDal  bill,  filed  ot 
Marc-b  27 ,  1  bSi,  when  tbe  former  was  held  good :  17  Fed.  Rep.  205;  and 
also  oil  a  .li  iiiurrer  to  an  amended  bill,  filed  July  24,  1883,  which  wa^ 
overruleil;  M.  G14.  The  case  baa  since  been  beard  on  such  ameudodhil! 
tbe  nnswcr  i  liereto,  and  the  replication,  exhibits,  and  testimony,  and  th« 
only  qiicHtinti  arising  thereon,  is  this:  Was  the  present  block  07  iu  Cur 
ter'a  atldiLiou  io  Portland  conveyed  to  Charles  M,  Carter  on  Septetnbei 
6,  1871,  hy  lUo  partition  deed  to  him  of  L.  P.  and  Elizubeth  Gro«i 
and  olhers  <  f  that  dalef  If  it  was,  this  suit  can  not  be  maintaineJ 
even  if  it  was  included  in  said  deed  by  mistake,  because  tbe  right  1< 
relief  tliPf  fiiim  is  barred  by  section  6057  of  the  revised  statutes.  B"' 
if  it  won  iiiil ,  then  it  is  equally  clear  that  the  defendant,  as  the  assignet 
in  baukniiil'-y  of  said  Carter,  has  no  right  or  interest  in  the  propettV; 
and  may  Iji:  restrained  from  selling  it  as  such,  and  thereby  casting  f 
cloud  on  till!  I.itle  of  tbe  plaintiff  thereto. 

Thill  is  ix  i|tiGstion  of  fact,  and  without  discussing  the  evidence  in  ^^ 
tail,  it  is  !^i]l1lL-ient  to  say  that  it  is  clear  and  convincing  that  this  btoci 
67  WHS  liot  ill  existence — had  not  been  laid  off— when  this  deed  was  e« 
cuted,  nml  \viia  not  affected  by  it.  Neither  did  tbe  parties  to  tbis  coD' 
veyuuco  cujjlcmplate  or  understand  that  the  title  to  this  block  wosii 
any  way  iiiv.lved  in  the  partition  of  which  it  forms  a  part.  For  olUiougc 
the  deacrij.l  ini  in  the  conveyance — block  67  in  Carter's  addition  to  Port- 
land— Ro  till  indicates  this  block  as  the  property  intended  as  to  make' 
prima  facin  luse  of  identity,  yet  the  plaintiff  is  entitled  to  show,  and  d*' 
sbowu  beyond  a  doubt,  that  tbis  is  a  mere  coincidence,  and  that  w|"j 
ever  propdiiy  was  intended  to  be  conveyed  by  the  description  of  hlo" 
67  iu  CiirLci'r)  addition,  it  was  not  and  could  not  be  tbis  block  67.       . 

Whenever,  for  any  cause  outside  of  a  deed,  there  arises  a  doubt  Ji 
the  application  of  the  descriptive  part  thereof,  evidence  dehors  the  v^' 
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iu^^^y  ^  resorted  to  for  the  purpose  of  identifying  the  subject  of  the 
therSto^^^*  and  the  understanding  or  intent  in  this  respect  of  the  parties 
^  ten  Sill  ^^^  ^^  matters  not  that  it  may  not  appear  \7l1at  property  was 
loii«.  « ^  •.  J  ^  conveyed  by  the  description  of  block  67  in  this  deed,  so 

^u  t  til  .  ^^^  *PP®"f  *^**  ^^  *®  *^®  ^^^^  ^^  dispute. 
'W'iien  th^  ^8  very  little  room  for  doubt  or  controversy  on  the  subject. 
out  nn  f  ^^'^'^'^  ^^^  selected  the  blocks  in  the  common  tract  as  laid 
S-  Smith  ^^A  ^^^^^^^^g  ^  ^^  *o  fi»*  survey,  it  was  found  that  Mr.  J. 
^^^i^ed  Dri  ^^^les  M.  Garter  had  less  in  value,  aooording  to  the 
'^oolc  a,  stt^^r*  ^^^^  *^®  other  two;  and  so,  to  equalize  the  partition,  Smith 
lyin^  bet*  ^^^  ^^  numbered  it  66,  while  Carter  took  another  one 
to  tliem  ^  ^°  ^iiniunit  and  East  drives,  and  marked  it  6T  ;  and  the  deeds 
fi^'^plied  be^^  ^*de  out  accordingly.  The  plat  of  this  Borvey  was  photo- 
^I'e  of  1872  'Tu'^^  partition,  and  the  original  was  bunded  in  the  great 
^^  and  67  qI  x  ^  photographic  copy  is  here,  but  without  the  numbers 

Soon  after  th' 
l^lucli  Was  u  survey  and  partition  of  the  common  tract,  the  ground, 

l^i^ed  over  °^^?*^  ^i^d  steep,  and  covered  with  timber  and  brush,  was 
the  parties  to*^!?  ®^^^®^  ^"^^  irregularities  of  confonnation  as  induced 
iotted  and  co  ^  ^*^6®  the  survey  in  some  respects,  whereby  the  park  al- 
®^«©,  and  on  m^^^®^  *®  Carter  as  block  67  was  materially  reduced  in 
Worthless.  ^^  account  and  from  its  situation,  regarded  as  almost 

«  plattiDff  « 

y?y  of  the  comaf  ®*il>8equent  survey  of  the  Grover  tract,  tlie  second  sur- 

f^^  and  ret*^^^  ^^^^  ^*®  included  therein,  and  the  inrljole  acknowl- 

^  plat  of  Cart     »  ^  ^y  *^^  ^^®  parties  thereto  on  November  4,  1871,  as 

^^**  ihe  dratta^^  ^  «iddition.    In  numbering  the  blocks  on  the  Grover 

ff  60,  (he  lijoig^^^*  who  was  the  same  person  in  both  cases,  commenced 

™J5fc  heiog  eg     ■|?'^xtiber  on  the  original  draft  of  the  plat  o£  tlie  common 

^^ed  to  the  fad  "i^-^^M  *^®  acknowledgment,  however,  attention  was 

^eiTed  a  convet      *^^t  Smith  had  been  allotted  a  park  in  that  tract  and 

^fi^^  ^he  hloci  ^f^^€i^  of  it  from  his  co-tenants  as  block  GO,  and  there- 

*ne  park  allotted  ^     ^^  number  on  the  Grover  tract  was  nambei-ed  66^,  but 

^*ve  attracted  tho  ^  ^  eonveyed  to  Carter  as  block  67  does  not  appear  to 

J^corded,  with  otn  ^^txie  attention,  and  the  plat  was  acknowledged  and 

^«>ver  tract.    TK   -^  the  one  block  numbered  67  on  it— the   one  in  the 

Jf^  OTerlooted.      ^.   l>robability  is,  that  being  comparatively  worthless  it 

jnat  he  owned  tU^^'^as  never  listed  for  taxation;  and  Mr.  Carter  testifies 

J^pQblic  grourwi  "^lock  adjoining  it,  and  he  preferred  and  so  regarded 

Ihe  theory  of  t^^   ^^r  street. 
"^<i^a8  allotted  defendant  is,  that  although  this  park  in  the  eommon 

jeaurvey  thig  \?a%  *^^^  conveyed  to  Carter  as  block  67,  yet  when  upon  the 
J^rrover  and  Catt-:».^^ajly  obliterated,  that  the  parties— and  pax-tioulaily 

Wock  C7  laid  off^^ came  to  an  understanding  that  there  shouia    \>e  a 

BUould  stand  for  ^  t^e  Grover  part  of  the  new  Carter's  addition  ,  -w>i\cu 
i?  ^Jf  deed  of  SftJ??^^  represent  the  block  of  that  number  and  descriplioT 
»^th,  and  Cart  P^^Jxiber  6  But  the  parties  to  the  transaction — C»-:ro^et 
J^?^«t  or^Jf^"---all  testify  positively  that  there  never  was  a«y  »>^c 
^^Wock  67  i^u^?^inSng^^^  even  Lj  intention  that  Carter  "  *^--^ 
^Vt'^min^  >^e  Grover  tract  on  any  account  or  for  "^  yf*«^^  ^J"^ 


madi«     ^^atixt?:?  the  case  but  surmise  and  conjecture  to  tbe  co^^^^^ 
^^'^^'oai'Jg  CJarterTrote  his  name  on  tl^f'^^ded  nlat  of  O  «^^«-^^ 

^^  ^e  blocks  claimed  by  bun  therein,  and  M^  *>-^^^ 
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is  not  among  them.  If  he  then  uncierstood  that  it  was  his,  why  did  he 
omit  to  mark  it  ?  The  omission  to  do  so,  under  the  circamstances,  is  a 
deliberate  admission  that  it  was  not  his.  He  never  listed  it  for  taxation 
or  paid  any  taxes  on  it.  Lists  of  the  property  on  which  he  paid  taxes 
for  several  years  after  1871,  indorsed  on  the  tax  receipts,  including  sun- 
dry blocks  in  Carter's  addition,  are  produced  in  court,  and  this  block 
does  not  appear  in  any  of  them.  Carter  was  one  of  the  corporators  of 
the  plaintiff,  his  name  appearing  signed  to  the  articles  on  July  27, 1875, 
and  as  such,  he  took  the  conveyance  of  this  block  from  the  grantors  of 
the  plaintiff.  This  was  another  deliberate  admission  that  the  property 
was  not  his,  but  that  of  the  grantors  of  the  plaintiff. 

And  all  these  admissions  were  made  long  prior  to  the  bankruptcy  and 
the  rise  of  this  controversy,  and  could  not,  so  far  as  appears,  have  been 
made  collectively  or  for  any  ulterior  purpose  whatever.  And  if  this  sur- 
mise or  conjecture  is  even  admitted  to  be  a  fact,  it  is  not  apparent  Low 
this  verbal  understanding  between  Grover  and  Carter  could  have  the 
effect  to  convey  any  land  of  the  former  to  the  latter,  let  alone  that  of  his 
wife's.  Nor  was  there  any  reason  in  right  or  justice  for  such  an  under- 
standing or  agreement  between  the  parties.  If  the  partition  of  the  com- 
mon tract  was  thought  to  have  resulted  unequally  as  to  Carter,  by  reason 
of  the  contraction  of  the  park  allotted  to  him  as  block  G7,  Mr.  Grover 
was  under  no  more  obligation  to  make  up  the  deficiency  than  his  two  co- 
tenants,  who  had  received  an  equal  share  with  himself.  The  assumption 
that  he  would  voluntarily  undertake  to  make  this  deficiency  good,  and 
apparently  more  than  good,  out  of  his  own  or  his  wife's  property,  is  un- 
reasonable and  incredible. 

Nor  is  there  any  ground  on  which  the  plaintiff  and  its  grantors  are  es- 
topped to  assert  their  title  to  this  block,  as  against  Carter's  assignee  in 
bankruptcy.  In  the  first  place,  there  is  no  reason  to  believe  that  any  of 
Carter's  creditors  ever  gave  him  credit  on  the  strength  of  the  ownership 
of  this  block.  In  those  days  it  was  an  unoccupied,  out-of-the-way  piece 
of  property,  and  of  comparatively  small  value — ^a  mere  drop  in  the  bucket 
compared  with  the  value  of  his  estate  and  the  volume  of  his  financial 
transactions.  He  never  was  in  possession  of  it,  never  laid  any  claim  to 
it,  nor  exercised  any  acts  of  ownership  over  it. 

There  was  no  intention  to  deceive  any  one  by  means  of  the  transaction, 
which  occurred  seven  years  before  the  bankruptcy,  nor  did  it  involve  any 
such  gross  culpable  negligence  on  the  part  of  the  plaintiff's  grantors  as 
the  law  considers  equivalent  to  such  intention;  and  more  than  all  this,  if 
any  creditor  ever  was  led  to  believe,  from  the  record  of  the  deed  of  Sep- 
tember Gth  to  him,  that  the  bankrupt  ever  owned  a  block  numbered  67,  in 
a  Carter's  addition  to  Portland,  he  would  also  see  that  it  did  not  purport 
to  be  such  a  block  according  to  the  recorded  plat  of  said  addition,  and 
he  might  also  see  from  the  record  thereof  that  such  plat  was  made  and 
acknowledged  quite  two  months  after  the  date  of  such  deed,  and  thereby 
he  would  be  informed,  or  have  good  reason  to  believe,  that  such  block 
must  be  No.  67  on  some  other  and  prior  but  unrecorded  plat  of  some 
other  attempted  Carter's  addition. 

It  is  also  claimed  by  counsel  for  the  defendant  that  the  plaintiff  is  not 
a  purchaser  for  a  valuable  consideration,  and  therefore  can  not  maintain 
this  suit.  But  how  that  can  be  material  in  this  controversy  between  the 
plaintiff,  who  appears  to  have  the  legal  title,  and  a  stranger  to  the  prop- 
erty,  who  does  not  appear  to  have  any  right,  interest,  or  even  equity  in 
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the  premiseB,  is  not  apparent.  But  the  claim  is  not  even  sustained  by  the 
evidence.  The  oonveyance  from  Groyer  and  wife  to  the  plaintiff,  on 
August  11, 1875,  purports  to  have  been  made  in  "  consideration  of  the 
sum  of  thirty  thousand  dollars  to  them  paid."  The  conveyance  is  under 
seal,  and  is  prima  facie  evidence  of  the  truth  of  this  recital,  or  at  least  that 
it  was  executed  for  a  valuable  consideration:  0.  C.  P.,  sec.  743.  And 
there  is  not  a  particle  of  evidence  in  the  case  to  the  contrary. 

The  most  that  can  be  said  is,  that  it  may  be  surmised  from  the  evi- 
dence and  the  nature  of  the  transaction,  that  the  formation  of  the  plaint- 
iff, and  the  conveyance  of  this  property  to  it,  was  merely  a  means  of  put- 
ting it  on  the  market,  and  that  the  only  consideration  which  the  grantors 
actually  received  from  the  conveyance  was  in  the  stock  of  the  corpora- 
tion. Bat  admitting  this  to  be  a  fact,  the  conveyance  was,  nevertheless, 
made  upon  a  valuable  consideration — the  stock  of  the  corporation  stand- 
ing for  the  property  and  having  an  equal  value  with  it. 

The  plaintiff  is  clearly  entitled  to  the  relief,  and  there  must  be  a  decree 
for  an  injunction  restraining  the  defendant,  as  prayed  in  the  amended 
bill,  and  for  the  costs;  and  it  is  so  ordered. 


SUPREME  COURT  OF  IDAHO. 

Gbstk  V,  Enott. 

FUed  September  14,  1881. 

PBAcnci — JunoKSNT  Boll. — Papers  in  a  case  which  properly  form  no  port  of  the 
judement  roll,  and  which  would  on  motion  have  been  stricken  firom  it,  may  be  consid- 
ered on  appeal  as  a  part  of  the  record  by  stipulation  of  parties. 

Facts  stated  in  ths  Recitals  or  a  Judgment  of  a  court  of  general  jurisdiction 
are  presumed  to  haye  been  proven  by  (X>mpetent  evidence,  but  such  evidence  properly 
fomis  no  pari  of  the  judgment  roll. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for  Owy- 
hee county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
iacti. 

Edward  Nugent^  for  the  appellant. 

Eu^wrd  Z,  Johnson,  for  the  respondent^ 

Buck,  J.  The  plaintiff  filed  his  complaint  in  this  action  on  the  third 
day  of  October,  1879.  Summons  was  issued  on  the  same  day,  but  per- 
sonal service  was  never  effected.  An  attempt  at  service  was  made  by 
pnhlication. 

On  the  twenty-seventh  day  of  April,  1880,  the  following  stipulation* 
^nu  entered  of  record  in  the  case  and  filed: 

'*In  the  district  court  of  the  second  judicial  district,  in  and  for  Idaho 
territory,  Owyhee  county.  John  Grete  v.  William  B.  Knott.  It  is  stipu- 
lated by  and  between  the  parties  hereto,  that  in  the  item  of  the  com- 
plaint containing  the  account  of  Timothy  Warren  against  the  defendant 
he  enlarged  to  tne  amount  of  six  hundred  and  seventy-seven  dollars,  on 
account  of  a  failure  of  certain  credits  allowed  in  the  complaint,  and  that 
the  whole  judgment  be  enlarged  to  embrace  said  sum. 

"  April  27, 1880,  William  B.  Knott.^ 

Ko.  11—2 
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On  the  same  day  judgment  was  entered  in  compliance  with  the  prayer 
of  the  complaint  and  the  stipulation  on  file,  for  four  thousand  two  hun- 
dred and  ninety-one  dollars  and  eighty-nine  cents,  and  costs  and  dis- 
bursements. The  said  stipulation  was  the  only  appearance  of  tlie 
defendant  in  the  case.  The  case  comes  to  this  court  on  an  appeal  from  the 
judgment,  and  the  record  consists  of  the  judgment  roll  alone. 

The  appeal  seeks  to  reverse  the  judgment  on  the  following  grounds: 
1.  Because  the  record  shows  that  tne  defendant  was  a  non-resident,  and 
does  not  show  sufficient  service  of  the  summons  to  give  the  court  juris- 
diction of  the  person  of  defendant;  2.  That  there  was  no  waiver  of 
service  of  the  summons;  3.  That  the  paper  appearing  in  the  transcript 
marked  ''  stipulation  for  judgment"  was  not  an  appearance  on  the  piurt 
of  the  defendant;  4.  That  the  record  does  not  show  that  said  stipula- 
tion was  signed  by  defendant,  and  that  proof  of  such  signature  should 
appear  in  the  judgment  roll. 

In  the  argument  of  the  case  the  attention  of  the  respective  attorneys 
was  given  chiefly  to  two  points:  1.  Whether  the  service  of  the  summons 
as  shown  by  the  record  was  sufficient  to  give  the  court  jurisdiction;  2. 
Whether  the  paper  indorsed  '*  stipulation"  was  sufficient  to  sustain  the 
judgment. 

The  flrst  point  is  a  question  of  great  importance,  involving  the  validity 
of  service  of  summons  by  publication,  much  discussed  in  later  decisions 
in  federal  and  state  courts.  .  The  judgment  of  the  court,  however,  is 
based  in  this  case  on  the  stipulation  for  judgment,  and  it  is  not  therefore 
necessary  to  consider  the  first  point. 

Tho  paper  marked  **  stipulation  for  judgment,"  properly  forms  no  part 
of  the  judgment  roll,  and  under  former  decisions  of  the  court  would  have 
been  stricken  out  on  motion  had  such  a  motion  been  made.  But  as  it  is 
made  a  part  of  the  transcript,  and  no  objection  being  made  to  it,  and  the 
attorneys  of  the  respective  parties  having  given  prominence  to  it  hi  the 
argument,  the  court  is  of  the  opinion  that  it  should  be  considered  as  a 
part  of  the  record  by  consent  of  parties. 

This  paper  is  entitled  and  filed  as  other  papers  in  the  action.  Appel- 
lant claiiDS  that  it  has  reference  to  but  one  specified  item  in  the  complaint, 
but  in  direct  terms  it  refers  to  the  whole  judgment.  In  terms  it  stipu- 
lates that  that  item  be  enlarged  to  six  hundred  dollars,  and  that  the 
whole  judgment  be  enlarged  to  include  that  amoimt.  The  whole  judg- 
ment, by  reasonable  construction,  is  the  judgment  asked  for  in  the  com- 
plaint. The  court  is  of  the  opinion  that  this  writing,  in  terms,  consents, 
at  least,  that  the  judgment  entered  according  to  the  prayer  of  the  com- 
jplaint  be  enlarged  by  six  hundred  dollars.  If  advantage  was  taken  by 
defendant  in  entering  judgment  too  soon  or  contrary  to  the  terms  of  the 
stipulation,  the  defendant  might  have  had  it  corrected  in  the  court  below, 
under  section  68  of  the  code  of  civil  procedure. 

The  judgment  recites  that  it  was  entered  according  to  the  prayer  of 
the  complaint  and  the  stipulation  on  file.  Even  without  reference  to  the 
terms  of  the  stipulation,  from  the  terms  of  the  judgment  we  presume 
that  the  truth  of  the  recitals  was  established  by  competent  evidence  to 
the  satisfaction  of  the  court,  but  the  evidence  should  form  no  part  of  the 
judgment  roll. 

The  judgment  is  affirmed. 

MoBGAN,  C.  J.,  and  Fbiceeit,  J.,  concurred. 
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People,  etc.,  v.  Ah  Too, 

FUed  Febrtuiry  IJ^  I8S4. 

Vrachce — ^iKSTBUcnoNS. — In  charging  a  jury,  the  court  should  give  only  such  in- 
structiona  as  are  pertinent  to  the  evidence.  A  refusal,  therefore,  to  instruct  the  jury 
u  to  the  weight  to  be  given  to  circumstantial  evidence  is  not  error,  when  there  was  no 
sach  evidence  in  the  case. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for  Ada 
county,  convicting  the  defendant  of  murder.  The  opinion  states  the 
facts. 

G,  W.  Adams^  E,  J,  Curtis,  and  Fremont  Woody  lot  the  appellant. 

T.  Z).  CaJudan,  for  the  respondent. 

Buck,  J.  Ah  Too  was  indicted,  tried,  convicted,  and  sentenced  at  the 
November  term  of  the  district  court,  1882,  in  Ada  county,  on  an  indict- 
ment for  murder  in  the  killing  of  Ah  You.  This  appeal  is  taken  from 
the  judgment  and  from  the  order  of  the  court  overruling  a  motion  for  a 
new  trial.  The  errors  assigned  in  the  bill  of  exceptions,  and  insisted 
upon  in  the  argument  on  appeal  are:  1.  The  refusal  of  the  court  to  give 
a  certain  instruction  at  the  request  of  the  defendant;  and,  2.  The  order 
of  the  court  overruling  the  motion  for  a  new  trial. 

The  instruction  asked  by  defendant,  and  refused  by  the  court,  is  as 
follows:  '^  If  the  evidence  introduced  by  the  prosecution  to  establish  the* 
guilt  of  the  defendant  be  regarded  by  the  jury  as  circumstantial,  and  the 
circumstances  by  themselves  doubtful,  tne  jury  must  examine  and  in* 
quire  veiy  closely  into  the  adequacy  of  the  motive  of  the  defendant  for 
committing  the  pfifense  as  charged/ 

The  exception  to  the  refusal  of  the  court  to  give  this  instruction  seems 
l»sed,  by  a  reference  in  appellant's  brief,  upon  a  principle  in  3  Graham 
and  Waterman  on  New  Trials,  710,  where  it  is  stated,  ''To  refuse 
such  instructions  as  properly  arise  in  the  case  is  error."  This  proposi- 
tion is  conceded  to  be  good  law,  and  it  suggests  the  question.  Did  the 
instruction  asked  for  properl;|^  arise  in  the  case  ? 

While  ''there  is  no  evidence  admissible  in  a  court  that  does  not 
depend  more  or  less  on  circumstances  for  credit,"  Wharton's  Cr.  Ev. , 
8th  ed.,  sec.  10,  yet  it  can  hardly  be  claimed  that  an  instruction,  as  to 
the  character  and  weight  of  circumstantial  evidence  should  be  given  in 
all  eases.  The  court  can  not  be  called  upon  to  charge  the  jury  upon 
ahstract  propositions:  3  Graham  and  Waterman  on  New  Trials,  795.  An 
abstract  proposition  may  be  correct  in  principle,  and  yet  so  irrelevant  to 
the  facts  as  to  have  no  practical  bearing  upon  the  issues  tried.  To  give 
a  jury  sach  an  instruction  would  perplex  rather  than  aid  them  in  finding 
a  verdict. 

In  the  case  at  bar  there  seems  to  have  been  an  entire  absence  of  cir- 
cumstantial evidence.  The  shooting  occurred  in  the  day-time,  in  the 
midst  of  several  witnesses,  and  the  defendant  admitted  that  the  fatal 
shot  came  from  his  revolver,  but  alleged  that  the  shooting  was  wholly 
accidental.  The  entire  evidence  was  by  eye-witnesses,  except  the  dying 
declaration  of  deceased,  and  those  declarations  criminating  defendant 
depended  entirely  upon  the  credibility  of  the  witness  to  whom  they  were 
said  to  have  been  made.  We  find  no  element  of  circumstantial  evidence 
therein.  The  ruling  of  the  court  in  refusing  this  instruction  might  be 
sustained  on  other  grounds^  but  with  a  view  to  correcting  the  practice  of 
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asking  rambling  and  irrelevant  insiructions  the  court  sustains  the  ruling 
of  the  court  below,  upon  the  ground  that  the  instruction  asked  for  was 
properly  refused  because  not  pertinent  to  the  evidence  in  the  case. 

Upon  the  second  branch  of  the  case,  to  wit,  that  the  verdict  is  con- 
trary to  the  evidence,  the  court  is  of  the  opinion  that  the  objection  to  the 
verdict  is  well  taken.  In  coming  to  this  decision,  we  do  not  disregard 
or  ignore  the  principle  insisted  upon  by  respondent,  to  wit:  "Where 
the  evidence  is  conflicting,  the  verdict  will  not  be  set  aside."  Upon  an 
inspection  of  the  evidence,  we  are  of  the  opinion  that  the  case  at  bar 
does  not  come  within  the  rule.  As  a  result  of  the  conclusion  of  the 
court  will  probably  be  a  new  trial  in  the  court  below,  a  discussion  of  the 
evidence  here  would  be  out  of  place. 

The  judgment  of  the  court  below  is  reversed,  a  new  trial  ordered,  and 
the  case  is  remanded  to  the  district  court  of  Ada  county,  second  judicial 
district,  Idaho  territory,  for  further  proceedings. 

MoBGAN,  G.  J.,  and  Pbickett,  J.,  concurred. 


Gray,  Sheriff,  etc.,  v.  Cedebholm  et  als. 

IfVed  Februoary  IJ^  188J^ 

Judgment  in  Psobatb  CotmT — What  is. — Entries  in  the  docket  of  the  probate 
court  that  compUiint  was  filed,  summons  issued  and  served,  demurrer  to  complaint  filed, 
and  the  entry  of  fees  for  overruling  demurrer  and  entering  default,  with  various  entiles 
of  fees,  do  not  constitute  a  judgment  for  either  party. 

An  Appeal  fbom  Such  a  Judgment  to  the  District  Coubt  should  be  dismissed. 

AppEAii  from  a  judgment  of  the  second  judicial  district  court  for  Al* 
turas  county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Kingsbury  (B  McOowan,  for  the  appellants. 

Angell  (B  Sullivan,  for  the  respondents. 

MoBOAN,  C.  J.  This  cause  was  commenced  in  the  probate  court  of 
Alturas  county  by  filing  a  complaint  on  the  twenty-seyenth  day  of  No- 
vember, A.  D.  1882.  The  next  day  summons  was  issued  and  made  return- 
able December  3, 1882,  and  was  so  returned,  served  on  defendants.  On 
the  return  day  the  defendants,  by  their  attorneys,  Messrs.  Kingsbury  & 
McGowan,  appeared  specially  in  said  cause  and  filed  their  motion  to  set 
aside  and  quash  proceedings,  for  reasons  stated  therein.  This  motion 
was  overruled  by  the  probate  court.  Thereupon  a  demurrer  to  plaint- 
iff's complaint  was  filed  by  defendants.  It  does  not  appear  from  the 
transcript  of  the  docket  that  the  said  demurrer  was  either  sustained  or 
overruled,  the  only  reference  thereto  being  found  in  the  fee  bill,  as  fol- 
lows, to  wit: 

To  filing  demurrer  by  defendant $0  25 

Overruling  demurrer,  entering  default  for  want  of  answer        50 

Then  follow  various  entries  in  the  record  of  fees  for  swearing  wit- 
nesses, after  which  the  following  entries  were  made: 

Plaintiff  introduced  in  evidence  judgment  roll  of  district  court  in  suit 
of  Charles  Nelson  v.  W.  E.  Milner.  , 

Bond  for  release  of  attachment  property |0  25 

Two  executions  offered  in  evidence.    Defendants'  counsel  object  to  the 
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introduction  of  this  documentary  evidence  as  being  irrelevant  and  imma- 
terial.   Objection  overruled.    Excepted  to  by  defendants'  counsel. 

To  entering  final  judgment |1  00 

Certified  copy  for  roll 1  50 

Docketing  judgment , 50 

Making  judgment  roll ' 50 

Filing  judgment  roll , .  25 

$14  00 

Sheriff's  fees 5  00 

Damages. 810  00 

$329  00 

There  is  nothing  else  in  the  record  indicating  any  judgment  by  the 
probate  court,  either  on  the  demurrer  or  on  the  evidence  in  this  cause. 
From  this  supposed  judgment  the  defendants  give  notice  of  an  appeal 
to  the  district  court  of  AltUras  county,  on  the  seventh  day  of  December, 
1882,  and  file  an  undertaking  on  the  ninth  day  of  December  following. 
On  the  fifteenth  day  of  January  following,  the  papers  were  placed  on 
file  in  the  district  court.  On  the  eighth  day  of  August,  1883,  the  dis- 
trict court  in  and  for  said  Alturas  county,  upon  motion  of  plaintiffs 
herein,  dismissed  said  appeal.  To  said  judgment  dismissing  the  appeal 
the  defendants  excepted,  and  on  the  third  day  of  October  following  took 
an  appeal  to  this  court. 

The  only  substantial  assignment  of  error  in  defendants'  bill  of  excep- 
tions is  that  the  court  erred  in  dismissing  the  appeal  from  the  probate 
court.  It  is  evident  that  the  first  question  to  be  considered  is,  Was  there 
any  judgment  by  the  probate  court  in  this  cause  ?  If  there  was  no  judg- 
ment, then  there  could  be  no  appeal,  and  an  attempted  appeal  should  be 
at  once  dismissed.  Section  350,  civil  code,  says:  ''A  judgment  is  the 
final  determination  of  the  rights  of  the  parties  in  an  action  or  proceeding." 
Is  there  a  determination  of  the  rights  of  either  party  in  this  record  ?  The 
entty  of  "damages,  three  hundred  and  ten  dollars,"  is  claimed  to  be  a 
jud^ent.  It  has  none  of  the  elements  of  a  judgment.  It  is  nowhere 
stated  that  it  is  adjudged,  ordered,  decreed,  or  considered  that  the 
plaintiff  should  have  or  recover  of  defendants,  nor  that  defendants  should 
We  or  recover  of  plaintiff,  the  sum  of  tJbree  hundred  and  ten  dollars,  or 
any  other  sum.  There  is  no  word  or  words  used  which  indicates  an 
adjudication  by  the  probate  judge  for  or  against  either  party.  In  this 
there  is  no  indication  whether  judgment  is  given  for  plaintiff  or  for  de- 
fendants, and  one  can  only  infer  from  the  fact  that  the  probate  judge  has 
charged  a  fee  for  "  entering  default  for  want  of  answer,"  that  no  answer 
vas  filed,  and  therefore  that  possibly  it  was  the  intention  to  enter  judg- 
ment for  plaintifr.  There  is  no  judgment  entered  either  sustaining  or 
OTerruling  demurrer.  No  default  of  defendants  entered,  and  no  judg- 
inent  for  either  plaintiff  or  defendants.  No  execution  is  authorized  for 
either  party,  and  the  pretended  judgment  does  not  indicate  which  party 
isentiUed  to  execution:  Wright  v.  Fletcher,  12  Vt.  431. 

The  following  entries:  "  We,  the  jury,  find  in  favor  of  the  plaintiff, 
and  assess  his  damages  at  four  thousand  four  hundred  and  ninety-three 
dollars  [and  Uie  record  showed  the* entry],  whereupon  the  court  entered 
judgment  on  the  verdict,"  were  held  to  be  no  judgment :  Faulk  v.  Eellums, 
W  111.  189. 
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In  Barrett' V.  Garrigan,  16  Iowa,  47,  referred  to  by  counsel  for  appel- 
lant, the  transcript  showed  proceedings  up  to  and  including  the  trial, 
after  which  was  written:  ''Judgment  for  plaintiff  against  the  defendant 

for ,  October  24, 1856.     Damages,  eighty-four  dollars;  justice's  fees, 

eighty  cents;  constable,  twenty-five  cents;  two  witnesses,  twenty-five 
cents." 

This  was  held  to  be  a  good  judgment.  This  indicates  for  whom  and 
against  whom  judgment  was  given,  time,  and  amount — ^a  veiy  different 
judgment  from  the  one  at  bar. 

It  appears  that  an  attempt  was  made  in  the  probate  court  to  enter 
up  a  formal  judgment  on  the  twenty-sixth  day  of  July,  a.  d.  1883,  nunc 
2)ro  tunc.  Section  603,  civil  code,  requires  when  trial  is  by  the  court 
(probate  or  justice's)  judgment  must  be  entered  at  the  close  of  the  trial. 
Judgment  was  not  so  entered.  An  appeal  was  taken  to  the  district 
court  on  the  seventh  day  of  December,  1882.  After  an  appeal  is  taken 
to  the  district  court  and  perfected,  the  probate  judge  lost  all  jurisdiction 
in  the  cause,  and  could  do  nothing  in  reference  thereto,  except  by  order 
of  the  district  court.  Any  action,  therefore,  taken  by  the  probate  court 
after  said  appeal  was  not  legally  taken,  and  could  not  change  the  condi- 
tion of  the  record  in  the  district  court. 

There  being  no  judgment  in  the  probate  court,  there  could  be  no 
appeal,  and  the  appeal  was  properly  dismissed. 

This  conclusion  having  completely  disposed  of  the  cause,  it  is  not 
thought  proper*  to  enter  into  the  discussion  of  matters  which  do  not  and 
can  not  affect  the  judgment  of  the  court. 

Judgment  al£rmed. 

Pbiceeit  and  Buck,  JJ.,  concurred. 


General  Custeb  Mining  Company  v.  Van  Camp. 

Filed  February  U,  I884. 

The  Right  to  Appeal  is  Statutobt  and  unknown  to  the  common  law;  it  can  not 
be  extended  to  cases  not  within  the  statute. 

The  Boabd  of  County  Commissioners  and  the  Board  of  Equalization,  although 
composed  of  the  same  persons,  are  separate  and  distinct  bodies,  with  different  duties  and 
powers. 

The  Kight  of  Appeal  Given  by  Statute  from  Orders  of  the  Board  of  Com- 
SiissiONEBS  does  not  imply  the  right  of  appeal  from  orders  of  the  board  of  equalisation. 

Erroe  to  the  district  court  for  Custer  county.  The  opinion  states  the 
facts. 

James  H,  Hawley,  M,  Kirbpatrick,  and  K  P.  Johnson,  for  plaintiff  in 
error. 

Thomas  J.  Gdlbraith  and  Huston  d:  Gray,  for  defendant  in  error. 

Prickett,  J.  The  assessor  of  Custer  county  in  this  territory,  for  the 
year  1881,  assessed  the  mill  and  appurtenances  of  the  plaintiff  in  error 
at  seventy  thousand  dollars,  and  bullion  on  hand  at  one  hundred  and 
seventy  thousand  dollars.  Upon  the  complaint  of  the  manager  of  the 
company,  the  board  of  equalization  of  the  county  reduced  such  assess- 
ment to  thirty-five  thousand  dollars  on  the  mill  and  its  appurtenances, 
and  to  twenty-five  thousand  dollars  upon  the  bullion.  From  the  order 
of  the  board  reducing  the  assessment,  James  H.  Yan  Camp,  a  private 
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cHizen  of  the  county,  appealed  to  the  district  court  of  the  third  judicial 
district  for  Custer  county.  A  motion  was  made  in  the  district  court 
to  dismiss  the  appeal,  on  the  ground  that  no  appeal  is  allowed  by  law 
from  an  order  of  the  board  of  equalization,  and  that  Yan  Camp  was  not, 
in  any  event,  a  proper  party  to  take  sucl^  appeal.  The  motion  to  dismiss 
was  overruled;  the  cause  was  tried  de  novo,  and  the  court  rendered  judg- 
ment, restoring  the  assessment  on  the  bullion  to  the  original  sum  of  one 
handled  and  seventy  thousand  dollars,  and  fixing  the  assessment  of  the 
mill  and  appurtenances  at  thirty-five  thousand  dollars,  as  fixed  by  the 
board. 

The  questions  submitted  to  this  court  are  the  same  as  were  raised  in 
the  disbict  court  on  the  motion  to  dismiss  the  appeal.  Will  an  appeal 
lie  from  an  order  of  the  board  equalizing  assessments  ?  Is  it  a  legal  and 
proper  remedy  ?  In  order  to  answer  these  questions,  we  must  look  to  the 
statutes,  for  the  right  to  appeal  is  purely  statutory,  imknown  to  the  com- 
mon law,  and  it  can  not  be  extended  by  courts  to  cases  not  within  the 
statute. 

The  defendant  in  error,  to  sustain  the  right  of  appeal,  relies  upon  sec- 
tion 25  of  the  act  creating  the  board  of  county  commissioners  and  defin- 
ing their  duties  and  powers :  Eev.  Laws,  p.  529.  It  provides  that ' '  appeals 
may  be  taken  from  orders  of  the  board  of  county  commissioners,  as  fol- 
lows: 1.  From  any  order,  by  any  person  aggrieved  thereby;  2.  From  an 
order  allowing  an  account  or  demand  against  the  coimty,  by  any  elector 
or  tax-payer  of  the  county  on  the  ground  of  improper  or  excessive  allow- 
ance; 3.  From  an  order  prejudicially  affecting  the  public  interest,  by 
either  the  district  attorney  or  the  probate  judge  of  the  county,  on  behalf 
of  the  county." 

Section  19  of  the  same  act  defines  the  duties  and  powers  of  the  board 
of  commissioners;  and  the  twelfth  subdivision  of  that  section  provides 
that  they  shall  *'act  as  a  board  of  canvassers  and  equalization,  and  do 
and  perform  all  other  acts  required  of  them  by  the  organic  act  and  laws 
of  Idaho  territory  not  in  conflict  with  this  act."  Under  this  last-men- 
tioned provision  it  is  claimed  that  the  board,  while  equalizing  assessments 
under  the  revenue  law,  are  discharging  duties  and  exercising  powers  im- 
posed and  conferred  upon  them  as  county  commissioners.  In  this  con- 
nection, it  is  proper  to  notice  that  the  general  meetings  of  the  board  of 
commissioners  are  required  to  be  held  in  January,  April,  July,  and 
October  of  each  year,  at  all  of  which  meetings  "they  shall  transact  any 
business  which  may  be  required  of  them  by  law." 

Section  22  of  the  revenue  law  of  this  territory,  revised  laws,  page  487, 
provides  that  '*  the  commissioners  of  the  county  shall  constitute  a  board 
of  equalization,  of  which  the  clerk  of  the  board  of  commissioners  shall 
be  clerk,"  and  that  "the  board  of  equalization  shall  meet  on  the  third 
Monday  in  August  in  each  year,  and  shall  continue  in  session  from  time 
to  time  until  the  business  of  equalization  presented  to  them  is  disposed 
of,"  etc.  The  provisions  and  requirements  of  this  section  of  the  revenue 
law  are  full  and  complete,  and  nothing  is  added  to  or  subtracted  from 
them  by  the  repetition  contained  in  subdivision  12  of  section  19  of  the 
county  commissioners'  law  empowering  the  commissioners  "to  act  as  a 
loard  of  equalization." 

It  seems  quite  clear  that  the  board  of  county  commissioners  and  the 
board  of  equalization  are  two  separate  and  distinct  bodies,  created  by 
diflferent  acts  of  the  legislature;  that  by  section  22  of  the  revenue  law 
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persons  holding  the  office  of  county  commiBsioners,  by  election  or  ap- 
pointment, are  invested  with  another  distinct  office,  haying  a  different 
name.  The  revenue  act,  complete  in  itself,  provides  what  duties  the 
board  of  equalization  shall  perform.  It  requires  them  to  meet  and  dis- 
charge those  duties  at  a  time  not  fixed  by  law  for  a  meeting  of  the  board 
of  commissioners.  It  provides  them  witii  a  clerk,  and  designates  him  as 
the  clerk  of  the  board  of  equalization;  and  although  the  two  boards  are 
composed  of  the  same  persons,  they  are  as  completely  different  in  respect 
to  organization,  powers,  and  duties,  as  if  composed  of  different  individ- 
uals. There  being  two  separate  boards,  the  right  of  appeal  given  by 
statute  from  orders  of  the  board  of  commissioners  does  not  imply  the 
same  right  from  the  orders  and  decisions  of  the  board  of  equalizatien. 
We  conclude,  therefore,  that  the  district  court  erred  in  entertaining  the 
appeal,  and  in  denying  the  motion  to  dismiss  it. 

It  becomes  unnecessary  to  consider  whether  Van  Camp  was  a  proper 
party  to  appeal  from  an  order  of  the  board  of  commissioners,  under  any 
circumstances,  as  the  question  already  disposed  of  is  decisive  of  the  case. 

Judgment  reversed  and  the  cause  remanded,  with  directions  to  the  dis-. 
trict  court  to  dismiss  the  appeal. 

Buck,  J. ,  concurred. 

MoBOAN,  C.  J.,  did  not  sit  at  the  hearing'. 


l^OFLE,  etc.,  V.  STAPLiTTOK. 
I%Ud  February  16, 1884. 

B0RGLART — What  is. — ^In  section  59,  crimefl  and  pnniBhmentB,  revised  laws,  page 
332,  wherein  it  is  provided  that  "every  person  who  snail,  in  the  night-time,  *  •  • 
break  and  enter  any  dwelling-house  or  tent,  with  intent  to  commit  murder,  robbery,  may- 
hem, larceny,  or  other  felony,"  the  term  **  larceny  "  applies  alike  to  grand  and  petit 
larcenies.  In  an  indictment  for  burglary  drawn  upon  that  statute  it  is  not  necessary  to 
allege  the  value  of  the  property  iutendea  to  have  been  stolen. 

An  Objection  to  an  Indictment,  "that  It  does  not  StTBSTANTiALLT  Confobm  to 
sections  233  and  234  of  the  criminal  practice  act,"  can  not  be  taken  advantage  of  upon  a 
motion  in  arrest  of  judgment  under  section  426.  Such  objection,  if  made  at  all,  must 
be  taken  by  demurrer  under  section  285,  as  limited  by  section  293. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for  Ada 
county,  convicting  the  defendant  of  burglaiy.  The  opinion  states  the. 
facts. 

O,  W.  Adams^  for  the  appellant. 

T,  D,  Cahalan,  for  the  respondent. 

Buck,  J.  The  defendant,  W.  S.  Stapleton,  was  tried,  convicted,  and 
sentenced  at  the  November  term-  of  the  district  court  in  Ada  county  on 
an  indictment  for  burglary.  When  called  upon  to  plead,  he  entered  the 
plea  of  not  guilty,  and  made  no  objection  to  the  form  or  substance  of  the 
indictment  by  demurrer  or  otherwise.  Upon  the  rendition  of  the  verdict, 
the  defendant  moved  an  arrest  of  judgment:  1.  On  the  ground  that  the 
indictment  does  not  substantially  conform  to  section  234  of  the  criminal 
practice  act,  in  that  '*  it  does  not  give  the  legal  appellation  of  the  offense 
attempted  to  be  charged,  and  is  not  certain  as  to  the  offense  attempted  to 
be  set  forth;"  2.  That  the  facts  stated  in  said  indictment  do  not  constitute 
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a  public  offense,  in  this,  that  it  does  not  appear  upon  the  face  of  said 
indictment  that  defendant  attempted  to  commit  a  felony,  there  being  no 
allegation  therein  that  the  yalne  of  the  goods  and  prox>erty  intended  to 
have  been  stolen  by  defendant  were  of  the  value  of  sixty  dollars,  or  of 
any  valne. 

The  assignment  of  error  sets  out  error  in  the  refusal  of  the  court  to 
giant  an  arrest  of  judgment,  and  in  addition  thereto  the  refusal  to  give 
the  following  instnictions  at  the  request  of  the  defendant:  ''1.  In  order 
to  find  the  defendant  guilty  as  charged  in  the  indictment,  the  jury  are 
instracted  that  the  eyidence  must  prove,  beyond  a  reasonable  doubt, 
that  the  defendant,  with  a  felonious  intent,  did  attempt  to  forcibly  break 
and  enter  the  alleged  dwelling-house  in  the  night,  with  the  further  felo- 
nious and  concurrent  intent  of  committing  a  felony  therein  by  then  and 
there  stealing  and  carrying  away  the  goods,  property,  and  money  of  J. 
P.  Gbrdon  therein,  being  of  the  value  of  sixty  dollars  or  more,  and  this 
intent  to  commit  said  felony  must  be  proved  to  have  existed  in  the  mind 
of  defendant  as  a  matter  of  fact  and  not  as  a  presumption  of  law.  2. 
If  the  jury  are  in  doubt  upon  any  material  fact  sought  to  be  proved  by 
the  prosecution,  or  upon  Qxe  general  evidence  introduced  as  to  the  guilt 
of  the  defendant,  they  should  give  the  defendant  the  benefit  of  the  doubt, 
and  acquit." 

Error  is  also  alleged  in  the  giving  by  the  court  the  following  instruc- 
tion: *'  It  is  not  necessary  for  the  prosecution  to  prove  that  the  defend- 
ant intended  to  steal  sixty  dollars'  worth  of  money  or  property,  or  more, 
bat  it  will  be  sufficient  if  the  jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  then  and  there  intended  to  steal 
any  amount,  either  more  or  less  than  sixty  dollars'  worth  of  property  or 
money.  The  intent  of  the  defendant  is  to  be  gathered  from  his  acts  and 
all  tiie  circumstances." 

The  first  instruction  asked  by  defendant  and  refused  by  the  court,  and 
the  instruction  given  by  the  court  and  excepted  to  by  defendant,  both 
involve  the  main  question  at  issue  in  the  motion  for  arrest  of  judgment 
(namely.  Must  the  intended  larceny,  as  charged  in  the  indictment,  neces- 
sarily be  a  felony?),  and  can  be  disposed  of  in  the  consideration  of  that 
bnmch  of  the  case. 

The  remaining  objection,  to  wit,  the  refusal  to  give  the  following 
instruction:  "  If  the  jury  are  in  doubt  upon  any  material  fact  sought  to 
he  proved  by  the  prosecution,  or  upon  the  general  evidence  introduced 
as  to  the  guilt  of  the  defendant,  they  should  give  the  defendant  the 
benefit  of  the  doubt,  and  acquit,"  involves  the  question  of  doubt,  which 
is,  perhaps,  of  all  ideas  the  most  difficult  for  juries  to  understand  and 
apply. 

Section  357  of  our  criminal  practice  act,  revised  laws,  page  415,  pro- 
vides that  "in  case  of  a  reasonable  doubt  whether  defendant's  guilt  be 
satisfactorily  shown,  he  is  entitled  to  be  acquitted."  The  doubt  here 
provided  for  is  a  reasonable  one,  and  courts  have  for  years  exercised 
their  ingenuity  and  learning  in  endeavoring  to  frame  an  instruction 
which  would  convey  to  a  jury  a  practical  understanding  of  a  reasonable 
doubt,  with  little  satisfaction  to  themselves,  and  probably  little  assist- 
ance to  the  juries. 

In  the  instruction  asked  for,  however,  the  court  is  relieved  of  any 
effort  to  define  that  perplexing  term,  but  is  asked  to  instruct  the  jury 
that  in  case  of  any  doubt  they  must  acquit.     Such  an  instruction  if  good 
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in  one  case  would  be  good  in  all,  and  would  render  a  conviction  for 
crimes  almost  impossible.     The  instruction  was  properly  refused. 

The  first  ground  upon  which  the  motion  in  arrest  of  judgment 
was  asked  is,  that  the  indictment  did  not  conform  to  section  234  of  the 
criminal  practice  act.  Section  293  provides  that  "  when  the  objections 
mentioned  in  section  285  of  said  act  appear  upon  the  face  of  the  indict- 
ment they  can  only  be  taken  advantage  of  by  demurrer,  except  that  the 
objection  to  the  jurisdiction  of  the  court  over  the  subject  of  the  indict- 
ment, or  that  the  facts  do  not  constitute  a  public  offense,  may  be  taken 
in  arrest  of  judgment." 

That  the  indictment  does  not  substantially  conform  to  section  234  is 
one  of  the  grounds  provided  for  by  section  285,  and  such  an  objection 
should  be  taken  by  demurrer  unless  section  293  is  abrogated  by  section 
426.  The  two  sections  are  apparently  inconsistent,  and  a  judicial  con- 
struction seems  necessary  to  the  intelligent  understanding  of  our  crim- 
inal practice.  These  two  sections  are  found  in  the  same  act,  and  if 
possible,  should  be  so  construed  as  to  give  force  and  effect  to  both. 

It  is  not  to  be  presumed  that  the  legislature  mtended  that  any  part  of 
a  statute  should  be  without  its  proper  meaning,  force,  or  effect.  The 
established  rule  of  construction  is,  "that  the  intention  of  the  law-giver 
and  the  meaning  of  the  law  are  to  be  discovered  and  deduced  from 
a  view  of  the  whole  and  of  every  part  of  the  statute  taken  and  compared 
together:"  Dwarris  on  Stat.  188. 

In  People  v.  Nash,  1  Idaho,  206,  we  find  the  following  language  in 
the  opinion  of  the  court:  *' After  the  verdict  the  defendant  moved  ia 
arrest  of  judgment,  and  although  several  grounds  are  assigued,  we  can 
only  consider  one  of  them,  because  under  section  293  objections  which 
are  grounds  of  demurrer  can  only  be  taken  advantage  of  on  demurrer, 
except  two,  viz. :  want  of  jurisdiction  in  the  court,  and  that  the  facts  do 
not  constitute  a  public  offense.  The  defendant  did  not  urge  th&  objec- 
tion on  demun*er,  *  *  *  that  the  indictment  does  not  conform  to 
the  requirements  of  sections  233  and  234,  criminal  practice  act,  and  she 
is  precluded  from  raising  it  afterwards,  except  the  objection  that  the  in- 
dictment does  not  show  facts  constituting  a  public  offense." 

This  question  was  fully  considered  in  People  v.  Shotwell,  27  Cal.  402. 
In  deciding  this  branch  of  the  case,  we  can  not  do  better,  perhaps,  than 
to  adopt  the  language  of  the  court  in  that  case  as  adapted  to  our  statute: 
"If  section  426,  which  provides  that  a  motion  in  arrest  of  judgment 
may  be  founded  on  any  of  the  defects  mentioned  in  section  285,  be  read 
without  reference  to  section  293,  its  language,  it  may  be  concluded,  is 
comprehensive  enough  to  embrace  the  objection  made.  But  we  are  not 
at  liberty  to  disregard  the  two  hundred  and  ninety-third  section,  inas- 
much as  section  426  may  be  interpreted  as  referring  only  to  the  causes 
for  aiTesting  the  judgment,  which  stand  unaffected  by  section  293.  The 
alleged  defect  in  the  indictment  can  not  be  considered  on  a  motion  in 
arrest  of  judgment." 

The  consideration  of  the  remaining  objection,  to  wit,  that  the  alleged 
intent  must  be  to  commit  a  felony,  involves  the  construction  of  the  stat- 
ute upon  which  the  indictment  was  drawn.  The  statute  reads  as  follows: 
**  Eveiy  person  who  shall  in  the  night-time  forcibly  break  and  enter,  etc., 
any  house  whatever,  or  tent,  with  intent  to  commit  murder,  rape,  may- 
hem, larceny,  or  other  felony,  shall  be  deemed  guilty  of  burglary:"  Rev. 
Laws,  332,  359. 
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It  is  aigued  by  appellant  that  from  the  peculiar  arranpfement,  punctu- 
ation, and  combination  of  the  words  "mahem,  larceny,  or  other  felony," 
the  intention  of  the  legislature  must  be  interpreted  to  be  that  there  can 
be  no  burglary  except  the  breaking  is  combined  with  the  intent  to  com- 
mit a  felony.  The  objection  to  this  argument  is,  that  larceny  in  this 
territoiy  is  not  necessarily  a  felony,  and  no  amount  of  punctuation  and 
illogical  combinations  of  words  can  make  it  such. 

It  is  stated  that  our  statute  was  taken  from  California,  and  under  the 
authority  of  the  People  v.  Murray,  8  Cal.  519,  the  meaning  of  the  statute 
has  been  adjudicated  and  determined.  The  decision  referred  to  was  made  in 
1857.  In  1858  the  legislature  of  that  state,  recognizing  the  validity  of 
the  decision,  amended  the  law  to  conform  to  it.  In  1864  the  statute 
under  consideration  was  enacted  by  the  Idaho  legislature.  There  was  no 
such  statute  in  California  at  the  time,  nor  had  there  been  for  six  years 
prior  to  the  enactment  of  our  statute. 

It  is  hardly  reasonable  to  suppose  that  our  legislature  would  seek  a 
statute  in  any  state  with  an  adjudication  which  had  been  regarded  for 
six  years  as  unworthy  to  be  on  their  own  statute  book  for  the  purpose 
of  making  it  a  part  of  our  law.  The  doctrine  that  in  adopting  a  statute 
from  one  state  we  adopt  the  adjudications  of  it,  though  true,  yet  is  so 
limited  as  to  be  hardly  applicable  to  the  case  at  bar  The  authority  cited 
by  appellant  in  Campbell  t.  Quinlin,  3  Scam.  268,  reads, ''  The  construc- 
tion supposed  to  be  adopted  is  one  that  the  statute  has  received  by  a  uni- 
form seriea  of  judicial  expositions."  A  single  decision  in  force  but  a  year 
can  hardly  be  called  a  series  of  judicial  expositions.  We  are  unable  to 
see  that  the  construction  insisted  upon  necessarily  follows  the  statute,  nor 
do  we  feel  assured  that  the  statute  was  taken  from  CaUfornia.  It  is  an 
exact  copy  of  the  Massachusetts  law,  and  is  also  the  common  law  upon  that 
subject,  except  that  the  word  "  felony  "  is  left  out  and  "  specific  felonies  " 
substituted  therefor,  and ' '  larceny  "  added  thereto.  At  common  law,  bur- 
glary is  defined  to  be  the  crime  of  breaking,  etc.,  with  intent  to  commit 
a  felony:  2  Arch.  Cr.  L.  263.  Under  our  statute,  that  crime  is  defined, 
"  the  act  of  breaking,  etc.,  with  intent  to  commit  robbery,  mayhem,  lar- 
ceny, or  other  felony. "  We  have  no  authority  to  add  the  word ' '  grand  "  or 
**  petit "  to  the  term  *  *  larceny."  Larceny  is  genisral,  and  includes  both  grand 
and  petit.  In  Massachusetts  all  larceny  was  a  felony;  and  their  law,  in 
the  exact  words  of  ours,  punished  all  breakings  with  intent  to  commit 
krceny  of  any  grade.  We  think  our  legislature  intended  the  same  thing. 
The  Massachusetts  law  punishes  burglaries  where  the  intent  was  to  commit 
larceny  of  over  one  hundred  dollars  with  a  more  severe  penalty  than  when 
the  amount  was  less  than  one  hundred  dollars.  Our  legislature  might 
have  made  a  distinction  in  the  punishment  between  burglaries  with  intent 
to  commit  grand  and  petit  larceny,  but  they  have  not  yet  done  so,  and 
the  penalty  is  the  same  whatever  the  amount  intended  to  have  been  stolen. 

The  judgment  below  is  afi&rmed. 

iloBQAX,  C.  J.«  and  Pbiceett,  J.,  concurred* 


180  West  Coast  Repobteb.  [Sup,  Ct.  Idaho. 

Utah  &  Nobthebn-  Bailwat  Compaky  v.  Fisheb,  Assessor,  etc, 

Filed  February  16,  1884- 

Indian  Reservations — Lands  of,  whether  Ebtbraced  in  Tkrbitort. — None  of 
the  lands  embraced  within  the  boundariea  of  Idaho  territory  are  excepted  out  of  said 
territory  by  the  provisions  of  section  1  of  the  organic  act,  except  sach  as,  by  the  pro- 
visions of  pre-existing  treaties  with  Indian  tribes,  were  not,  without  the  consent  of  such 
Indian  tribes,  to  be  included  within  the  limits  of  any  state  or  territory. 

At  the  Time  of  the  Passage  of  the  Organic  Acrr  of  Idaho  Terrttobt,  no 
treaty  existed  between  the  United  States  and  any  Indian  tribe  providing  that  the  lands 
embraced  within  the  Fort  Hall  Indian  reservation  should  not,  without  the  consent  of 
such  tribe,  be  included  within  any  state  or  territory;  such  lands,  therefore,  became  part 
of  Idaho  territory  upon  the  passage  of  said  organic  act,  March  3,  1863,  and  have  not 
since  been  withdrawn  from  or  excepted  out  of  said  territory. 

The  Fort  Hall  Indian  Reservation  being  a  Part  of  and  Included  wrraiir 
Idaho  Territory  and  Oneida  county,  the  property  of  the  Utah  &  Northern  Railway 
Company  situated  thereon  is  subject  to  taxation  for  territorial  and  county  purposes. 

Appeal  from  a  judgment  of  the  district  court  for  Oneida  countjj  en- 
tered in  favor  of  the  defendant.     The  opinion  states  the  facts. 

WilliamB  &  Young,  for  the  appellant. 

WUlard  Crawford,  for  the  respondent. 

Prickett,  J.  This  appeal  has  been  submitted  upon  briefs,  without 
oral  argument.  The  facts,  as  shown  by  the  record,  are,  that  the  Utah 
&  Nort^hem  Bailway  Company  is  a  corporation,  owning  and  operating 
the  Utah  &  Northern  railway,  extending  into  and  through  the  county 
of  Oneida,  in  this  territory;  that  sixty-nine  and  eighteen  hundredths 
miles  of  said  railway  are  within  and  upon  the  Fort  Hall  Indian  reservation, 
a  tract  of  land  situated  within  the  exterior  boundaries  of  said  Oneida 
county,  but  which,  by  an  order  of  the  president  of  the  United  States, 
dated  July  30,  1869,  in  pursuance  of  a  treaty  with  the  eastern  band  of 
Shoshones  and  the  Bannock  tribe  of  Indians,  concluded  July  3,  1868, 
was  set  apart  as  a  reservation  for  the  Bannock  Indians.  That  the 
respondent,  being  the  assessor  and  ex  officio  tax  collector  of  said  Oneida 
county  for  the  year  1882,  assessed  plaintiff's  railroad  and  other  property 
situated  upon  said  reservation.  That  there  was  levied  upon  the  railroad 
and  property  situated  upon  the  reservation,  for  the  year  1882,  a  tax,  for 
territorial  and  county  purposes,  of  four  thousand  four  hundred  and 
seventy-eight  dollars  and  forty-two  cents.  That  such  tax  not  having 
been  paid  within  the  time  required  by  law,  the  defendant,  as  tax  col- 
lector, was  proceeding  to  enforce  and  collect  the  same  under  the  laws  of 
the  territory,  by  advertisement  and  sale  of  tiie  property,  when  the  plaint- 
iff commenced  this  action  to  enjoin  and  restrain  him  therefrom.  A  tem- 
porary injunction  was  issued,  which  at  the  trial  was  by  the  judgment  of 
the  court  dissolved  and  set  aside,  and  the  defendant  also  recovered  judg- 
ment for  costs.    From  that  judgment  the  plaintiff  appealed  to  this  court. 

The  sole  question  presented  for  the  consideration  and  decision  of  this 
court  is  whether  or  not  the  Fort  Hall  Indian  reservation  is  a  part  of 
Idaho  territory  and  of  Oneida  county. 

The  act  of  congress  organizing  the  territory  of  Idaho,  approved 
March  3,  1863,  12  Stat.  808,  includes  within  its  exterior  lines  the 
tract  of  land  now  known  as  the  Fort  Hall  Indian  reservation,  and 
by  the  act  of  the  legislative  assembly  of  this  territory  creating  and 
defining  the  boundaries  of  Oneida  county,  it  is  included  within  the  ex- 
terior boundaries  of  that  county;  but  section  one  of  tiie  organic  act  of  the 
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tenitoiy  contains  a  proviso  as  follows:  **  That  nothing  in  this  act  con- 
tained shall  be  construed  to  impair  the  rights  of  person  or  property  now 
pertaining  to  the  Indians  in  said  territory  so  long  as  such  rights  shall 
remain  unextinguished  by  treaty  with  the  United  States  and  such  Indians, 
or  to  include  any  territory  which  by  treaty  with  any  Indian  tribes  is  not, 
irithont  the  consent  of  said  tribe,  to  be  included  within  the  territorial 
limits  or  jurisdiction  of  any  state  or  territory;  but  all  such  territory  shall 
be  excepted  out  of  the  boundaries,  and  constitute  no  part  of  the  territory 
of  Idaho,  until  said  tribe  shall  signify  their  assent  to  the  president  of  the 
United  States,  to  be  included  within  said  territory;  or  to  affect  the  au- 
tliority  of  the  government  of  the  United  States  to  make  any  regulations 
respecting  such  Indians,  their  lands,  property,  or  other  rights,  by  treaty, 
law,  or  otherwise,  which  it  would  have  been  competent  for  the  govern- 
ment to  make  if  this  act  had  never  passed." 

No  provision  similar  to  the  foregoing  is  to  be  found  in  any  act  of  con- 
gress creating  a  territory,  prior  to  that  organizing  the  territories  of  Ne- 
braska and  Kansas:  10  U.  S.  Stat.  277;  and  the  reason  for  it  in  that  act 
was,  that  before  the  organization  of  those  territories,  the  United  States, 
by  treaty  with  the  Shawnee  tribe  of  Indians,  and  perhaps  other  tribes 
occupying  lands  embraced  in  those  territories,  had  agreed  not,  without 
their  consent,  to  include  any  of  their  lands  within  any  state  or  territory 
thereafter  to  be  formed;  and  for  the  same  reason,  congress  required  a 
like  provision  to  be  incorporated  into  the  constitutions  of  Kansas  and  Ne- 
braska, before  admitting  them  into  the  Union. 

The  form  of  the  organic  act  of  those  territories,  in  this  respect,  seems 
to  have  been  uniform^  followed  by  congress  in  organizing  the  other  ter- 
Titories  created  since  that  time,  witiiont  reference  to  the  question  whether 
such  proviso  was  needed  to  save  and  protect  any  rights  previously  guar- 
anteed or  not. 

It  is  not  claimed  that  prior  to  the  passage  of  the  organic  act  of  Idaho 
any  treaty  existed  containing  provisions  similar  to  those  in  the  treaty 
with  the  Shawnees,  which  would  exclude  or  except  out  of  the  territory 
any  portion  of  the  hinds  embraced  within  the  Fort  Hall  Indian  reserva- 
tion. Such  lands  were  therefore  included  within  the  territory,  March 
3, 1863,  by  the  terms  of  the  organic  act. 

The  proviso  in  the  act  creating  the  territories  of  Kansas  and  Nebraska, 
similar  to  that  found  in  section  1  of  our  organic  act,  above  set  forth,  was 
several  times  considered  and  construed  by  the  courts  in  Kansas. 

In  the  case  of  MoCraken  v.  Todd,  1  Kan.  148,  taken  by  writ  of  error 
to  the  supreme  court  of  Kansas,  one  of  the  questions  presented  was, 
whether  certain  judicial  proceedings  which  took  place  on  the  lands  be- 
longing to  tiie  Delaware  Indians  when  Kansas  territory  was  organized 
were  not  transacted  without  the  territory,  and  therefore  null  and  void. 
That  court,  after  reciting  the  proviso,  say:  "This  ground  of  objection 
calls  for  no  comment  by  the  court,  further  than  a  statement  that  nowhere 
in  any  treaty  with  the  Delaware  Indians  is  there  a  provision  that  the 
lands  of  that  tribe  shall  not,  without  its  consent,  be  included  within  the 
territorial  limits  of  any  state  or  territory.  All  the  lands  of  that  tribe 
"^thin  the  boundaries  specifically  described  in  the  law  referred  to  were 
therefore  indnded  within  the  limits  of  the  territory." 

In  the  case  of  the  United  States  v.  Todd,  McCahon,  198,  the  circuit 
<^ourt  of  the  United  States  for  Kansas,  Miller,  J.,  presiding,  held  that  the 
state  court,  and  not  that  of  the  United  States,  had  jurisdiction  to  try  and 
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punish  for  the  crime  of  murder  committed  upon  the  Kansas  reservation, 
because  the  treaty  with  the  Kansas  Indians  contained  no  provision  ex- 
cepting their  reservation  from  the  territorial  limits  or  jurisiUction  of  sdj 
state  or  territory. 

The  lands  embraced  within  the  Fort  Hall  Indian  reservation  haYii}<;^ 
been  included  within  and  made  a  part  of  the  territory  by  section  1  of 
our  organic  act,  passed  March  3,  1863,  we  will  next  inquire  whether 
those  lands  have  since  been  withdrawn  therefrom.  If  so,  it  must  be  be- 
cause of  some  provision  in  the  treaty  between  the  United  States  and  the 
eastern  band  of  Shoshones  and  the  Bannock  tribe  of  Indians,  concluded 
July  3,  1868,  and  of  the  executive  order  made  in  pursuance  thereof:  15 
Stat.  673;  for  it  is  by  and  under  these  that  the  Bannock  tribe  of  In- 
dians occupy  said  reservation.  Section  2  of  that  treaty  provides  as  fol- 
lows: ''  It  is  agreed  that  whenever  the  Bannocks  desire  a  reservation  to 
be  set  apart  for  their  use,  or  whenever  the  president  of  the  United  States 
shall  deem  it  advisable  for  them  to  be  put  upon  a  reservation,  he  shall 
cause  a  suitable  one  to  be  selected  for  them  in  their  present  country, 
which  shall  embrace  reasonable  portions  of  the  Port  Neuf  and  Kansas 
(meaning  Camas)  prairie  countries,  and  that  when  this  reservation  is  de- 
clared, the  United  States  will  secure  to  the  Bannocks  the  same  rights  and 
privileges  therein,  and  make  the  same  and  like  expenditures  therein  for 
their  benefit,  except  the  agency  house  and  residence  of  agent,  in  propor- 
tion to  their  numbers,  as  herein  provided  for  the  Shoshone  reservation.*' 
On  the  thirtieth  day  of  July,  1869,  in  pursuance  of  this  treaty,  the  presi- 
dent, by  order  of  that  date,  set  apart  the  Fort  Hall  Indian  reservation,  for 
the  use  and  occupation  of  the  Bannocks,  but  there  is  nothing  in  this 
treaty  or  order  from  which  to  imply  that  such  tract  of  land  was  with- 
drawn from  or  taken  out  of  the  territory  of  Idaho.  'It  was  set  apart 
merely  for  the  use  and  occupation  of  the  Bannock  tribe  of  Indians. 

The  appellant  relies  for  the  reversal  of  the  judgment  in  this  case  upon 
the  decision  of  the  supreme  court  of  the  United  States  in  Harkness 
V.  Hyde,  98  U.  S.  476.  That  court  there  held  that  the  territory  em- 
braced within  the  Fort  Hall  Indian  reservation  was  '*  as  much  beyond 
the  jurisdiction,  legislative  or  judicial,  of  the  government  of  Idaho,  as  if 
it  had  been  set  apart  within  the  limits  of  another  country,  or  of  a  foreign 
state,"  which  would  certainly  be  conclusive  in  favor  of  the  position  as- 
sumed by  the  appellant  but  for  the  decision  of  the  same  coui*t  upon  the 
question  subsequently  rendered  in  the  case  of  Lang^ord  v.  Monteith,  102 
U.  S.  145,  which  is  relied  upon  by  counsel  for  respondent. 

In  the  last  case  cited,  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
court,  says:  **  The  act  of  congress  of  March  3,  1863,  to  provide  a  tem- 
porary government  for  the  territory  of  Idaho,  12  Stat.  808,  contains  a 
clause  precisely  similar  to  that  admitting  Kansas  into  the  Union.  This 
court  in  Harkness  v.  Hyde,  relying  upon  an  imperfect  extract  found  in 
the  brief  of  counsel,  inadvertently  inferred  that  the  treaty  with  the 
Shawnees,  like  that  with  the  Shoshones,  contains  a  clause  excluding 
the  lands  of  the  tribe  from  territorial  or  state  jurisdiction.  In  this  it 
seems  we  were  laboring  under  a  mistake.  Where  no  such  clause,  or 
language  equivalent  to  it,  is  found  in  a  treaty  with  Indians  within  the 
exterior  limits  of  Idaho,  the  lands  held  by  them  are  a  part  of  the  terri- 
tory, and  subject  to  its  jurisdiction,  so  that  process  may  run  there,  how- 
ever the  Indians  tbemselyes  may  be  exempt  from  that  jurisdiction."    The 
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decision  in  the  case  of  Harkness  v.  Hyde  is  therefore  no  longer  authority 
upon  the  point  made  in  the  appellant's  brief. 

Our  conclusion  is  that  the  railroad  and  property  of  the  appellant  is 
subject  to  taxation,  notwithstanding  its  location  and  situation  upon  the 
Fort  Hall  Indian  reservation.  The  judgment  of  the  district  court  is 
affirmed. 

MoBOANy  C.  J.,  and  Buck,  J.,  concurred. 


Jones  v.  St.  John  IsBiGATiNa  Coiipa^ 

Filed  February  18, 1884. 

Ox  APFKAIi  FROM  A  JUDGMENT,  WITHOUT  A    STATEMENT  OB  BlLL   OF    EXCEPTIONS, 

Dothin?  belongs  to  the  record  except  the  judgment  roll,  and  no  question  arising  outside 
the  roU  can  be  considered.  The  mode  of  presentins  questions  not  arising  on  the  judg- 
ment roll  for  review  on  appeal  is  by  statement  or  bill  of  exceptions. 

On  Appeal  this  Ck)X7RT  can  Only  Notice  the  Erbprs  Committed  against  the 
Appellant,  not  those  committed  against  the  successful  party. 

Appeal  from  a  judgment  of  the  district  court  for  Oneida  county,  en- 
tered in  faTor  of  uie  defendant.     The  opinion  states  the  facts. 

Heed  &  Siandrod,  and  James  L.  Onderdonk,  for  the  appellant. 

Smith  &  McCollumy  for  the  respondent. 

Pbickett,  J.  This  action  was  commenced  in  the  district  court  of 
Oneida  county  by  the  filing  of  a  complaint  therein,  September  12,  1883. 
The  object  of  the  action  was  to  recover  as '  damages  the  sum  of  one 
thousand  dollars,  alleged  to  have  been  sustained  by  the  plaintiff  by  reason 
of  the  diversion  by  defendant  of  water  from  plaintiff's  premises,  to  which 
be  alleges  he  was  entitled  for  irrigation.  The  amended  answer  of  the 
defendant  denies  that  it  at  any  time  diverted  any  water  from  the  stream 
named  to  which  plaintiff  was  entitied,  and  denies  that  plaintiff  has  been 
injured  by  the  defendant  in  the  sum  of  one  thousand  dollars,  or  any 
other  sum  whatever.  Upon  the  issues  made  by  the  complaint  and 
amended  answer,  the  cause  was  tried  by  jury  and  a  verdict  and  judgment 
were  rendered  for  plaintiff  for  the  sum  of  fifty  dollars. 

A  question  having  arisen  in  the  court  below  as  to  whether  the  plaintiff 
was  entitled  to  recover  his  costs  upon  a  verdict  for  less  than  one  hundred 
dollars,  under  the  statutes,  the  court  below  awarded  the  plaintiff  his 
costs.     The  plaintiff  appealed  from  the  judgment. 

A  paper  purporting  to  be  a  bill  of  exceptions  has  been  stricken  out  of 
the  transcript,  on  motion,  because  it  was  not  settied  and  filed  in  the 
mode  prescribed  by  statute,  and  the  case  now  stands  for  review  on  the 
judgment  roll  alone.  On  an  appeal  from  a  judgment  without  a  state- 
ment or  bill  of  exceptions,  nothing  belongs  to  the  record  except  the  judg- 
ment roll,  and  no  question  arising  outside  the  judgment  roll  can  be  con- 
sidered. The  mode  of  presenting  questions  not  arising  on  the  judgment 
roll  for  review  on  appeal  is  by  statement  or  bill  of  exceptions  properlf* 
settled,  signed,  and  filed. 

It  is  urged  by  respondent's  coimsel,  that  though  the  court  has  stricken 
out  the  bill  of  exceptions,  the  chief  questions  in  dispute  can  be  reviewed 
upon  the  record  as  it  still  stands;  that  there  is.  no  issue  formed  by  the 
complaint  and  amended  answer;  that  the  amended  answer  is  evasive; 


184  West  Coast  Reporter.  [Sup.  Ci  Idaho. 

and  that  the  plaintiff  was  entitled  to  judgment  on  the  pleadings  in  the 
court  below;  but  we  think  the  denials  of  diversion  by  the  defendant  and 
damages  sustained  by  the  plaintiff  do  certainly  raise  material  issues 
between  the  parties  to  the  action. 

Another  point  made  by  the  appellant's  counsel  is  that  the  amended 
answer,  after  filing  and  verification,  was  again  amended  by  striking  out 
certain  matter,  and  that  after  being  so  reamended  it  was  never  verified, 
and  that  it  thus  became  an  unverified  answer  to  a  verified  complaint,  and 
for  that  reason  should  not  be  considered  as  an  answer  at  all;  but  these 
objections  do  not  appear  upon  the  face  of  the  judgment  roll,  and  if  they 
existed,  should  have  been  brought  into  the  record  by  the  proper  objec- 
tions and  bill  of  exceptions. 

On  the  part  of  the  respondent,  it  is  urged  that  under  our  statutes,  in 
an  action  for  damages,  where  the  plaintiff  recovers  less  than  one  him- 
dred  dollars,  he  is  not  entitied  to  costs,  and  that  the  allowance  of  costs 
to  the  plaintiff  by  the  district  court  was  error  which  can  and -should  be 
corrected  here,  but  on  appeal  this  court  can  only  notice  the  errors 
committed  against  the  appellant,  not  those  committed  against  the  suc- 
cessful party,  or  the  respondent  in  the  appeal:  Seaward  v.  Malotti,  15 
Cal.  304;  Travers  v.  Crane,  Id.  12;  Stevenson  v.  Smith,  38  Id.  102. 

The  judgment  is  affirmed. 

MoBOAK,  C.  J.,  and  Buge».  J.,,  concurred.' 


"WiNTBRS  V.  Swift  et  al. 

lUed  February  19, 1884. 

Deed  Absolutb  on  rrs  Face,  when  a  Mortgage. — A  deed  abeolate  oh  its  face, 
given  by  A.  to  B.,  for  real  estate  therein  described,  and  a  bond  giTen  by  B.  to  A.,  agreeing 
to  convey  to  A.  a  portion  of  the  same  property  at  a  stipulated  time,  althoagh  given  on 
the  same  date  and  for  the  same  price,  if  not  mtended  to  be  a  mortgage  or  security  for 
money  by  the  parties  themselves,  and  do  not  appear  to  be  such  on  the  ituae  of  the  instru- 
ments, will  be  held  to  be  an  absolute  baigain  and  sale,  and  not  a  mortgage. 

The  Intention  of  the  Pabties  is  to  be  Learned,  first,  from  the  instrumentB 
themselves;  secondly,  from  parol  testimony;  and  when  ascertained,  will  be  carried  out 
by  the  courts. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for  Al- 
turas  county,  entered  in  favor  of  the  defend(antB.  The  opinion  states  the 
facts. 

F.  Oanahl^  L.  Vineyard,  and  JD.  E,  Waldron,  for  the- appellant. 

James  H.  Beatly,  for  the  respondents. 

Morgan,  C.  J.  It  appears  from  the  eyidence  and  the  findings  of  the 
court  in  this  cause,  that  Wilhelm  Jaikowski  was  the  owner  and  in  posses- 
sion of  a  two-thirds  interest  in  the  North  Star  mine  and  a  one-half  interest 
in  the  American  Eagle  mine,  both  situated  in  Warm  Spring  district, 
Alturas  county,  Idaho;  that  one  Biley  was  the  owner  of  the  one  third  of 
the  North  Star  mine,  and  one  half  of  the  American  Eagle;  that  in 
working  said  mines,  Jaikowski,  prior  to  the  seventh  day  of  September, 
1881,  had  become  indebted  to  Pinkham  &  Leonard  in  the  sum  of  two 
thousand  and  eighty-two  dollars  and  ninety-eight  cents,  for  which  he  had 
given  his  note  and  mortgage  on  one  third  of  tibe  North  Star  mine,  dated 
respectively  January  7,  1^1;  that  he  was  then  also  indebted  to  J.  O. 
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Swift  &  Co.,  a  firm  composed  of  J.  O.  Swift  and  T.  E.  Clohecy,  both 
defendants  herein,  to  the  amount  of  between  three  thousand  and  four 
thousand  dollars;  that  to  pay  off  said  indebtedness,  and  obtain  means  to 
work  said  mines,  Jaikowski,  about  the  first  of  March,  a.  d.  1881,  em- 
ployed defendant  Clohecy  to  go  to  Salt  Lake  City  and  procure  a  loan  of 
six  thousand  dollars;  to  enable  Clohecy  to  secure  said  loan,  Jaikowski 
executed  to  said  Clohecy  a  note  for  six  thousand  dollars,  with  place  where 
payable  and  name  of  payee  in  blank,  dated  March  1,  1881,  and  due 
ni  live  months  from  date;  he  also  executed  to  Clohecy  a  power  of  attor- 
ney to  sell  or  mortgage  his  interest  in  said  North  Star  mine;  that  Clo- 
hecy thereupon  went  to  Salt  Lake  City  and  secured  a  loan  from 
3Ic€ormick  &  Co.  in  the  sum  of  six  thousand  dollars;  that  Clohecy 
delivered  to  said  McCormick  &  Co.  the  said  promissory  note,  properly 
tilled  out  and  indorsed  by  him;  that  he  also,  for  the  purpose  of  secur- 
ing said  note,  executed  a  trust  deed  conveying  Jaikowski's  interest  in 
the  North  Star  mine  to  William  H.  Greenhow  and  George  A.  McCor- 
mick, with  power  to  them  or  the  sheriff  of  the  county  to  sell  said  interest 
on  default  of  payment  of  the  debt.  With  the  six  thousand  dollars  thus 
obtained,  Clohecy  paid  off  various  items  of  indebtedness  due  from 
Jaikowski,  including  the  debt  due  Pinkham  &  Leonard. 

During  the  summer  of  1881  Jaikowski  made  various  attempts  to  sell 
Lis  interest  in  the  North  Star  mine;  employed  Clohecy  and  others  to  aid 
Lim  in  effecting  said  sale.  The  mine  was  not  sold.  The  latter  part  of 
August,  Jaikowski  went  to  Salt  Lake.  The  note  and  trust  dee4  were 
coming  due  September  1, 1881.  Jaikowski  attempted  to  get  further  time 
on  .the  six-thousand-dollar  note,  which  was  refused  by  McCormick  &  Co. 
About  the  first  of  September,  J.  O.  Swift,  defendant,  went  to  Salt  Lake, 
and  at  Jaikowski's  request  went  with  him  to  various  persons  to  effect  a 
Kale  of  the  mine,  but  was  unable  to  do  so.  After  all  these  failures  to  sell 
Jaikowski's  interest  in  these  mines,  during  which  he  had  offered  the 
whole  for  twelve  thousand  dollars,  he  (Jaikowski)  offered  to  sell  to  Swift, 
on  the  sixth  day  of  September,  1881,  two  thirds  of  the  two  mines,  all  the 
ore  on  the  dumps,  with  the  cabin,  tools,  cooking  utensils  at  the  mine, 
and  his  claim  for  contribution  against  Biley,  his  partner,  if  Swift  would 
pay  the  debt  to  McCormick  &  Co.,  his  debt  to  J.  O.  Swift  &  Co.,  and 
furnish  him  money  to  go  back  to  Idaho.  Swift,  after  seeing  McCormick 
&  Co.  and  obtaining  further  time  on  that  debt,  on  the  seventh  day  of 
September  told  Jaikowski  that  he  would  accept  his  offer,  and  would  pay 
tiie  debt  to  McCormick  &  Co.  and  the  debt  to  J.  O.  Swift  &  Co. ,  and 
would  furnish  him  sixty  dollars  to  return  to  Idaho, if  Jaikowski  would 
^ell  the  property  to  him  at  that  price.  The  terms,  as  above  stated,  being 
agreed  upon  by  both  parties,  they  went  together  to  the  office  of  W.  C. 
Hall,  an  attorney;  the  terms  of  the  sale  were  stated  to  the  attorney  in 
the  presence  of  both  parties,  and  he  was  directed  to  draw  up  a  deed  for 
two  thirds  of  both  mines,  a  bill  of  sale  of  all  the  ores  on  the  dump  of 
said  mines,  all  the  tools,  cabin,  cooking  utensils,  and  an  assignment  of 
Jaikowski's  claim  for  contribution  against  his  mining  partner,  Riley,  for 
the  consideration  aforesaid,  which  was  stated  to  be  eleven  thousand  and 
tfty-eight  dollars  and  forty-nine  cents. 

The  attorney  drew  the  said  deed,  assignment  of  claim  for  contribution, 
and  bill  of  sale  of  tools,  etc. ,  all  absolute  on  their  face,  according  to  in- 
structions given  in  the  presence  of  both  parties.  These  papers  were  duly 
No.  11—3 
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signed  by  Jaikowski  and  acknowledged  before  a  commissioner  of  deeds, 
the  parties  going  to  another  office  for  the  purpose  of  acknowledgment. 

Shortly  after  the  execution  of  these  papers,  and  the  same  day,  the  par- 
ties again  appeared  in  the  office  of  Hall,  the  attorney  aforesaid,  and  Swift 
directed  Hall  to  draw  up  a  bond  for  the  conveyance  of  the  two-thirds 
interest  in  the  two  mines  by  Swift  to  Jaikowski  on  or  before  the  seventh 
day  of  December,  a.  d.  1881,  in  case  the  latter  should  pay  him  the  sum 
of  eleven  thousand  and  fifty-eight  dollars  and  forty-nine  cents.  This 
was  accordingly  done,  signed  by  Swift,  and  delivered  to  Jaikowski. 

As  soon  as  fibe  papers  were  completed.  Swift  went  with  Hall  to  Mc- 
Cormick  &  Co.,  paid  the  interest  on  the  six  thousand  dollars  to  Septem- 
ber 1,  1881,  amounting  to  one  thousand  and  eighty  doUars;  assumed,  in 
the  name  of  J.  O.  Swift  &  Co.,  his  firm,  the  payment  of  the  note  of  six 
thousand  dollars,  in  consideration  of  which  McCormick  &  Co.  reduced 
the  i*ate  of  interest  to  one  per  cent,  per  month.  On  the  same  day  Swift 
wrote  to  his  firm  at  Ketchum,  stating  that  he  had  bought  out  Jaikowski, 
and  directed  them  to  eharge  the  account  due  the  firm  from  Jaikowski  to 
his  private  account,  which  was  accordingly  done.  Swift  paid  Jaikowski 
the  sixty  dollars  to  return  to  Idaho,  and  also  paid  for  Jaikowski  ten  dol- 
lars to  the  attorney  for  drawing  the  papers.  In  the  latter  part  of  Sep- 
tember or  first  of  October  Swift  went  into  possession  of  the  mines  and 
other  property,  and  has  continued  to  hold  and  work  them  until  the  pres- 
ent time.  On  the  tenth  day  of  October,  1881,  Jaikowski  executed  to  one 
Shaeffer,  consideration  being  an  open  account,  four  hundred  and  thirty- 
two  dollars,  or  four  hundred  and  fifty-two  dollars,  and  some  small  sums 
of  money,  the  amount  of  which  the  parties  were  not  able  to  state,  a  deed 
for  the  two-thirds  interest  of  the  said  mines,  and  assigned  to  him  the 
bond. 

This  sale,  as  Winters,  plaintiff  herein,  testifies,  was  negotiated  and 

Eromoted  by  him,  and  he  states  he  had  had  his  eye  on  this  property  as 
eing  valuable  ever  since  he  came  to  Wood  Kiver.  On  the  seventeenth  of 
November,  1881,  Shaeffer  executed  to  plaintiff  Winters  a  deed  to  said 
property  and  assigned  to  him  the  bond.  On  the  third  day  of  December, 
1881,  plaintiff  John  B.  Winters  commences  this  suit,  files  his  complaint, 
praying  that  said  deed  to  Swift  of  September  7,  1881,  and  bond  to 
Jaikowski,  be  declared  a  mortgage,  and  that  said  plaintiff  be  allowed  to 
redeem ;  that  to  ascertain  the  amount  to  be  paid  to  Swift  an  accounting 
be  had  between  J.  O.  Swift  &  Co. ,  T.  E.  Clohecy,  and  J.  O.  Swift  and 
Jaikowski,  with  various  other  prayers  not  now  necessary  to  mention. 

To  the  said  complaint  the  defendant  Swift  answered,  and  averred  that 
the  said  transaction  that  took  place  between  himself  and  Jaikowski  on 
said  seventh  day  of  September,  1881,  was  an  absolute  bargain  and  sale 
of  all  said  Jaikowski's  interest  in  said  mines  to  defendant  Swift;  was 
never  intended  or  understood  by  either  party  to  be  a  mortgage;  that  said 
bond  was  executed  and  delivered  to  said  Jaikowski  to  give  him  an  oppor- 
tunity to  repurchase  said  mines,  if  he  desired  so  to  do,  on  or  before  the 
said  seventh  day  of  December,  1881.  Defendant  Clohecy  answered,  de- 
nying any  interest  in  the  transaction  of  September  7,  1881,  or  any  inter- 
est in  the  result  of  the  suit  substantially. 

The  cause  was  tried  before  the  court  at  the  July  term  of  the  district 
court  in  and  for  Alturas  county,  and  resulted  in  the  following  findings 
b^  the  court  as  conclusions  of  law: 

1.  That  the  transaction  of  the  seventh  of  September,  1881,  between 
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Jaikowski  and  the  defendant  Swift  was  one  of  bargain  and  sale,  and  not 
one  of  security  for  debt.  There  being  no  pre-existing  debt,  no  loan  at  the 
time,  and  no  continuing  indebtedness,  there  could  be  no  mortgage,  and 
the  deed  operated  as  an  absolute  sale  and  conveyance  of  the  property  to 
Swift. 

2.  That  the  bond  from  Swift  to  Jaikowski  was  not  a  defeasance  of  the 
deed,  but  simply  an  option  to  repurchase. 

3.  Neither  Jalkowski  nor  his  assigns  having  tendered  the  stipulated 
price  within  the  period  limited,  the  plaintiff  is  not  entitled  to  relief. 

4.  That  upon  ^e  whole  case  the  equities  are  with  the  defendants,  and 
they  are  entitled  to  judgment  for  the  dismissal  of  plaintiff 's  bill  of  com- 
plaint, and  for  their  costs  in  the  action. 

Plaintiff  made  a  motion  for  a  new  trial,  which  motion  was  denied  by 
the  court.  From  the  judgment  of  the  court  denying  the  motion  for  a 
new  trial  an  appeal  is  taken  to  this  court,  and  Ihe  following  errors 
assigned: 

The  court  erred  in  its  conclusions  of  law  and  the  same  are  not  justi- 
fied or  supported  by  the  evidence  in  the  case  in  this,  to  wit: 

1.  The  transaction  of  the  seventh  of  September,  1881,  between  Jaikow- 
ski  and  Swift  was  one  of  mortgage  and  not  of  sale,  there  being  a  pre- 
existing and  continuing  debt,  carrying  interest  beyond  the  seventh  day 
of  September,  1881. 

2.  The  bond  from  Swift  to  Jaikowski  being  signed  on  the  same  day, 
and  witnessed  by  the  same  parties,  and  acknowledged  by  and  before  the 
same  officer,  expressing  the  same  consideration,  and  for  the  same  property 
as  that  in  the  deed  from  Jaikowski  to  Swift,  was  a  defeasance  to  the  deed 
and  constitutes  with  it  one  instrument,  viz.,  a  mortgage;  and  the  action 
being  brought  for  a  redemption  and  praying  an  account,  no  tender  was 
necessary. 

3.  The  promissory  note  of  McCormick  &  Co.  is  usurious,  and  no  claim 
for  interest  thereon  can  be  collected,  as  the  same  was  made  and  delivered 
iu  this  territory,  and  not  in  Utah. 

4.  That  upon  the  whole  case  the  equities  were  vnth  the  plaintiff.  In 
debt,  pressed  by  his  creditors,  wanting  time,  everything  tends  to  show 
that  he  was  not  a  free  man,  and  that  in  doubtful  cases  of  like  character 
the  law  always  construes  transactions  of  like  character  a  mortgage,  and 
not  a  sale. 

It  will  be  at  once  seeii  that  the  main  question,  in  short,  almost  the  only 
question,  before  the  court  is,  Was  the  transaction  between  Swift  and  Jai- 
kowski on  the  seventh  of  September,  1881,  a  sale,  with  a  bond  giving  Jai- 
kowski an  option  to  repurchase,  or  was  it  a  mortgage  ? 

In  construing  any  instrument  the  first  matter  to  be  examined  is  the 
language  of  the  instrument  itself.  The  ordinary  provision  in  a  legal 
mortgage  is,  that  in  case  the  grantor  shall  pay,  or  cause  to  be  paid,  the 
sum  mentioned  in  the  deed,  with  interest  thereon,  then  the  deed  shall  be 
void,  otherwise,  etc.,  or  any  words  equivalent  to  these  in  the  deed  itself, 
which  shall  indicate  that  it  was  intended  as  a  security  for  money  loaned, 
or  security  for  the  payment  of  a  debt  by  the  parties  to  such  instrument, 
then  it  is  a  mortgage:  1  Jones  on  Mort.,  sec.  242:  Adams  v.  Stevens,  49 
Me.  362. 

Upon  the  most  cursory  reading,  it  will  be  at  once  seen  that  the  deed 
from  Jaikowski  to  Swift,  executed  on  the  seventh  of  September,  1881, 
contains  no  such  provision,  and  none  equivalent  thereto.    It  is  a  deed. 
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pure  and  simple;  it  is  not  claimed  to  be  other  than  an  ordinary  deed  in 
and  of  itself. 

Was  there  any  separate  deed  executed  at  the  time  or  soon  thereafter 
which  was  intended  by  the  parties  as  a  defeasance  ?  It  is  claimed  by  tlie 
plaintiff  that  the  bond  for  a  deed  which  was  executed  by  Swift  to  Jai- 
kowski  soon  after  the  deed  was  executed  was  a  defeasance,  and  was  so 
intended  by  the  parties  thereto.  The  same  rules  of  construction  must 
be  applied  to  this  as  to  the  other,  that  is:  1.  Does  the  instrument  itself 
tihow  upon  its  face  that  it  was  so  intended?  Upon  examination,  it  will 
be  seen  that  it  makes  no  reference  to  the  deed  whatever.  There  is  noth- 
ing in  it  which  shows  that  it  had  any  reference  whatever  to  the  deed  that 
had  before  been  executed.  There  is  nothing  in  it  which  indicates  that 
Jaikowski  was  indebted  to  Swift  in  any  sum  whatever,  nor  is  there  anythiug 
in  the  deed  which  indicates  that  Jaikowski  is  indebted  to  Swift.  Taking 
both  instruments  together,  and  assuming  that  they  were  both  executed 
at  the  same  time,  and  there  is  nothing  which  shows  that  they  were  intended 
as  a  mortgage — there  is  no  obligation  on  the  part  of  Jaikowski  to  pay, 
and  no  continuing  indebtedness,  and  no  intimation  of  such  an  obligation. 

In  this  case  the  defendant  Swift  had  no  remedy  against  the  person  of 
Jaikowski;  there  was  nothing  in  either  or  both  of  iJie  papers  executed 
which  would  enable  Swift  to  obtain  a  judgment  against  Jaikowski. 
There  is  no  acknowledgment  of  a  pre-existing  debt,  nor  any  covenant  for 
repayment.  These  must  exist  in  order  to  constikite  it  a  mortgage:  See 
Conway's  Ex'rs  v.  Alexander,  7  Cranch,  236;  Henley  v.  Hotailing,  41  Cal. 
28;  Farmer  v.  Grose,  42  Id.  173;  Flagg  v.  l^Iann,  14  Pick.  478. 

There  being  nothing  in  the  deed,  nothing  in  the  bond,  nothing  in 
both,  if  construed  together,  to  constitute  the  transaction  a  mortgage,  y^e 
must  next  inquire  into  the  intention  of  the  parties  at  the  time  the  deed 
was  executed.  This  is  to  be  gathered  from  the  testimony.  Hall,  the  at- 
torney who  drew  the  deed,  and  who  is  a  disinterested  witness,  testifies 
that  Swift  and  Jaikowski  came  into  his  office.  .Swift,  in  presence  of  Jai- 
kowski, said  he  had  bought  a  two-thirds  interest  in  North  Star  and 
American  Eagle;  asked  me  to  draw  a  deed,  which  I  did,  and  explained 
the  legal  effect  thereof  to  Jaikowski.  The  parties  agreed  upon  the  con- 
sideration, and  I  put  it  in.  Some  time  after  deed  and  bill  of  sale  of 
cabin  and  tools  were  executed.  Smith  said  he  had  concluded  to  give  Jai- 
kowski a  bond,  so  that  he  might  have  a  chance  to  turn  round;  which  I 
then  drew  up,  and  Swift  signed  it.  There  was  nothing  said  about  its 
being  intended  as  a  mortgage  or  security  for  any  debt.  I  would  not  be 
positive  when  the  deed  was  signed.  Something  was  said  about  giving 
bond  back.  The  bond  was  signed  when  Smith  came  back,  within  half 
an  hour. 

Swift,  defendant,  testifies:  Grosbeck  and  Jaikowski  had  been  talking 
about  a  sale.  Jaikowski  told  me  about  Grosbeck  wanting  the  property. 
I  went  to  Grosbeck  and  told  him  I  would  take  half  the  mine  if  no  would 
take  half,  at  twelve  thousand  dollars.  Grosbeck  refused.  Jaikowski 
offered  both  mines.  North  Star  and  American  Eagle,  for  twelve  thousand 
dollars.  I  did  all  I  could  to  assist  him  to  sell  the  property.  I  offered 
to  Chambers  to  buy  the  property  with  him,  but  he  also  refused.  I  went 
to  several  mining  men  after  that  for  Jaikowski,  but  could  get  none  of 
them  to  take  it.  Jaikowski  came  to  me  every  day  to  do  something 
with  tlie  property.  On  the  sixth  day  of  September,  1881,  Jaikowski  said 
if  I  would  pay  the  McCormick  &  Co.  note,  and  the  J,  O.  Swift  &  Co. 
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debt,  and  give  him  money  enough  to  go  back  to  Wood  River,  he  would 
frive  me  his  entire  interest  in  the  two  mines.  I  told  Bim  I  would  see 
McConnick,  and  that  I  might  trade  with  him;  saw  McCormick,  and  then 
told  Joikowski  I  would  take  property  at  his  proposition.  Deed  was 
drawn  up  and  acknowledged.  I  paid  the  interest  on  McCormick's  note, 
and  assumed  the  payment  of  the  note;  assumed  payment  of  J.  O.  Swift 
k  Co.  debt;  paid  Jaikowski  sixty  dollars  and  Hall  ten  dollars.  When 
we  were  coming  back  from  getting  deed  acknowledged  I  told  Jaikowski 
I  would  give  him  a  bond  for  ninety  days,  if  he  wanted.  We  went  back 
to  Hall's  o£&ce,  and  I  did  so.  The  transaction  between  us  was  under- 
stood to  be  a  sale,  and  not  a  mortgage.  The  bond  was  spoken  of  first 
when  we  were  returning  from  having  deed  acknowledged. 

On  the  twenty-eighth  day  of  October,  1881,  Jaikowski  made  an  affidavit 
before  Greenhow  that  the  sale  to  Swift  was  absolute  and  bona  fide,  and 
was  not  made  as  a  security  for  payment  of  any  debt;  that  Shaeifer  and 
T\^inters,  plaintiffs,  had  induced  him  while  intoxicated  to  make  an  affida- 
vit k)  the  contrary. 

Peter  Wise  testifies  that  between  the  tenth  and  fifteenth  of  September, 
1^81,  Jaikowski,  after  his  return  from  Salt  Lake,  said  that  he  had  sold 
North  Star  and  American  Eagle  to  Jim  Swift;  told  me  the  terms,  and 
said' he  was  glad  Swift  had  taken  it,  for  he  did  not  want  McCormick  to 
get  it  for  the  six  thousand  dollars,  and  that  Swift  had  given  him  a  .bond. 

Stiner  testifies  that  he  had  a  conversation  with  Jaikowski  in  September 
or  October,  1881,  in  presence  of  Wise,  in  which  Jaikowski  said  he  had 
sold  the  North  Star  and  American  Eagle  to  J.  O.  Swift. 

Greenhow  and  Clohecy  testify  to  similar  conversations  with  Jaikowski, 
in  which  he  told  them  he  had  sold  all  out  to  Swift. 

On  the  part  of  the  plaintiff,  Jaikowski  testifies  as  follows :  On  the  sixth 
of  September,  1881,  I  met  Swift  and  he  said  if  I  would  give  him  security 
on  the  North  Star  and  American  Eagle  mines  my  claim  against  Owen 
Piilev  for  his  one  third  due  for  all  the  debts  incurred  on  the  North  Star, 
embracing  the  McCormick  &  Co.  claims  of  six  thousand  dollars  and  in- 
terefit,  and  the  debt  to  Swift  &  Co.  claimed  to  be  three  thousand  five 
hundred  and  ninety-eight  dollars  and  fifteen  cents,  my  cabin,  tools,  etc., 
ore  on  the  dumps,  he  would  pay  off  the  debts  and  give  me  three  months 
time,  and  if  any  ore  was  sold  in  the  mean  time  he  would  give  me  credit. 
I  told  him  all  right,  and  he  told  me  to  meet  him  next  day  and  see  what 
he  could  do.  I  saw  Swift  next  day.  He  said  everything  was  ready.  We 
went  into  the  lawyer's  office  and  sat  down.  The  lawyer  finished  the  papers, 
read  them  to  me,  I  signed  two  papers  then,  and  Swift  signed  one. 
Swift  took  them  all  and  went  to  the  commissioner  or  notary  public.  I 
"•igned  the  deed  and  bill  of  sale  to  Swift,  and  he  signed  the  bond  and 
gave  it  to  me. 

This  is  substantially  all  the  testimony  upon  both  sides,  with  reference 
to  the  intention  at  the  time  of  the  execution  of  the  deed  and  bond.  If 
we  leave  out  the  testimony  of  the  two  parties.  Swift  and  Jaikowski,  and 
take  the  instruments,  with  the  testimony  of  Hall  as  to  what  was  said  by 
the  parties  at  the  time  of  their  execution,  the  manner  of  their  execution, 
with  the  statement  of  Jaikowski  to  Stiner,  Wise,  Greenhow,  and  Clohecy, 
the  conclusion  is  irresistible  that  the  intention  of  the  parties  was  to 
inake  an  absolute  sale,  with  a  bond  allowing  Jaikowski  to  repurchase 
within  the  time  stipulated.  The  testimony  of  Swift  is  strongly  corrob- 
orated by  testimony  of  Hall  and  all  the  witnesses  to  whom  Jaikowski 
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had  talked,  and  also  by  the  affidavit  made  by  Jaikowski  before  Green- 
how,  notary  public,  as  well  as  the  character  of  the  instruments  them- 
selves. 

On  the  other  hand,  the  testimony  of  Jaikowski  with  reference  to  the 
intention  of  the  parties  is  not  at  all  corroborated  by  any  of  the  circum- 
stances nor  any  witness.  The  proof  is  also  complete  that  there  was  no 
negotiation  between  the  parties  respecting  a  loan  of  money,  no  proposi- 
tion respecting  a  mortgage — all  the  conversation  between  Jaikowski  and 
Swift  and  other  parties  was  in  reference  to  bargain  and  sale.  During 
the  summer  before,  Jaikowski,  with  those  whom  he  had  employed  to 
assist  him,  was  all  itie  time  trying  to  sell  the  mine.  This  deed  was  not 
given  to  secure  a  pre-existing  debt.  Swift  had  no  interest  in  the  Mc- 
Cormick  &  Co.  debt,  and  only  a  partial  interest  in  the  debt  to  J.  0. 
Swift  &  Co.  These  are  all  given  as  strong  indications  of  absolute  bar- 
gain and  sale,  and  not  of  mortgage:  Conway's  Ex*rs  v.  Alexander,  7 
Cranch,  236.  Where  there  is  no  debt  and  no  loan,  an  agreement  to  re- 
sell will  not  change  an  absolute  conveyance  into  a  mortgage:  Henley  v. 
Hotailing,  41  Cal.  25;  Seaver  v.  Payn,  19  Wend.  621;  Eich  v.  Doane,  35 
Yt.  125;  and  other  cases  cited  in  41  Cal.  25. 

The  question  as  to  inadequacy  of  consideration  cuts  no  figure  what- 
ever, as  the  complainant  alleges  that  the  mines  at  the  date  of  the 
commencement  of  the  suit,  December  3,  1881,  were  worth  one  hundred 
thousand  dollars;  it  is  entirely  immaterial  what  they  were  then  worth, 
the  only  proper  question  would  be  what  were  they  worth  on  the  seventh 
of  September,  1881 — a  matter  not  put  in  issue  by  the  pleading. 

It  is  urged  by  the  plaintiff  that  when  the  deed  and  defeasance  are  exe- 
cuted at  the  same  time,  or  are  agreed  upon  at  the  same  time,  it  is  a 
conclusion  of  law  that  they  constitute  a  legal  mortgage.  31  Pa.  St. 
131,  295,  are  cited  to  sustain  the  position.  It  is  clear  that  when  the 
separate  instrument  is  intended  as  a  defeasance  by  the  parties,  this  prin- 
ciple is  correct;  both  the  cases  cited  are  cases  where  the  parties  both 
intended  the  instruments  as  mortgages,  and  denominated  them  as  such 
on  the  face  of  the  instruments;  it  is  also  indicated  by  the  proof,  that  one 
was  a  loan  of  money,  and  the  other  a  loan  of  credit  upon  which  to  raise 
money;  neither  case  is  all  like  the  one  at  bar,  and  it  is  remarkable  that 
they  should  be  quoted  as  sustaining  the  principle  that  a  separate  agree- 
ment for  repurchase  is  by  operation  of  law  a  mortgage.  Again,  it  is 
asserted  that  at  law  an  absolute  deed  and  separate  defeasance  or  agree- 
ment to  reconvey,  executed  at  the  same  time,  amount  to  a  mortgage,  and 
a  large  number  of  cases  are  cited.  It  is  only  necessary  to  say  that  where 
the  parties  intended  them  to  be  such,  and  such  intention  is  indicated 
either  on  the  face  of  the  instrument  or  by  parol  testimony,  then  they  are 
such,  and  not  otherwise,  and  this  only  is  indicated  by  the  cases  cited  be- 
yond question. 

There  is  no  case  that  we  have  yet  been  able  to  find  which  holds  that 
an  absolute  deed  and  a  bond  to  convey  the  same  property,  when  not  in- 
tended as  mortgage  or  security  for  money,  as  evidenced  by  the  deed  or 
parol  testimony,  is  held  by  the  court  to  be  a  mortgage.  A  large  number 
of  cases  which  were  cited  by  the  plaintiff  have  been  examined,  and  they 
all  tend  to  the  same  point,  that  where  the  parties  intend  the  instruments 
as  simply  a  security  for  money,  then  they  are  construed  as  mortgages  by 
the  courts;  and  this  intention  of  the  parties  is  to  be  ascertained,  first, 
from  the  instruments  themselves;  secondly,  by  parol  testimony. 
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The  third  erroirassigned  is,  that  the  promissory  m>te  given  to  McCor- 
mick  &  Co.  is  usurious,  and  no  claim  for  interest  thereon  can  be  collected, 
as  the  same  was  made  and  delivered  in  this  territory,  and  not  in  Utah. 
The  evidence  shows  that  Jaikowski  executed  a  note  in  blank  and  gave 
Clohecy  a  power  of  attorney  authorizing  him  to  sell  or  mortgage  his  in-  * 
ierest  in  the  mines,  to  raise  money  in  Salt  Lake  City,  Utah.  Clohecy 
was  the  agent  of  Jaikowski,  and  executed  and  delivered  the  note  and 
trast  deed  to  McGormick  &  Co.  in  Utah;  they  are  not  usurious,  there- 
fore, being-  in  accordance  with  the  laws  in  force  there.  It  is  therefore 
concluded  by  the  court,  that  the  instrument  executed  by  Jaikowski  to 
Swift,  September  7,  1881,  is  an  absolute  deed,  as  the  result  of  a  bargain 
and  sale  of  the  property  therein  described;  that  the  bond  given  by  Swift 
to  Jaikowski,  of  the  same  date,  is  an  agreement  to  convey  a  portion  of 
the  same  property,  upon  the  payment  of  a  sum  of  money  at  a  stipulated 
time,  which  has  not  been  either  paid  or  tendered,  and  that  they  are  not 
and  were  not  intended  to  be  a  mortgage  or  security  for  money. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

PaiGSETT  and  Bugk^  JJ.,  concurred. 


SUPREME  COURT  OF  OREGON", 
Bett  et  als.  v.  Poppleton. 

FiUd  Janwiry  Uy  1884. 

The  Assionees  op  Portions  of  an  Award  may  Maintain  a  Sutt  in  Equity  to  re- 
cover the  amount  of  their  respectiye  assignments  from  the  person  against  whom  the 
award  was  made. 

A5  Award  will  not  bb  Set  Aside  because  Certain  Items  were  Considered  by 
tke  arbitrators  which  were  not  included  within  the  terms  of  the  written  submissioD, 
vben  the  party  against  whom  the  award  was  made  consented  to  such  action  on  the  part 
of  the  arbitrators,  especially  if  he  subsequently  promised  to  perform  the  award. 

As  Award  Which  does  not  Determine  Evert  Matter  Submitted  is  not  binding. 
But  a  subsequent  ratification  takes  away  all  objection  on  this  ground,  and  a  promise  to 
perform  the  award  is  such  ratification. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk-<;ounty,  entered 
in  laTor  of  the  plaintiffs.     The  opinion  states  the  facts. 

R,  S.  Strdhan  and  A,  G.  Sweet,  for  the  appellant. 

Bonham  &  Ramsey  and  M.  L.  Pipes,  for  the  respondent. 

Watson,  C.  J.  The  respondents  instituted  this  suit  as  assignees  of  a 
certain  award,  given  in  favor  of  O.  D.  Buck  and  against  the  appellants, 
to  obtain  payment  respectively  of  the  amounts  severally  assigned  to  them 
oat  of  such  awards.  The  complaint  sets  out  the  submission  and  awards,, 
which  were  in  writing,  in  full,  and  alleges  a  subsequent  parol  promise  by 
appellant  to  pay  the  same.  It  also  sets  forth  the  several  assignments  to 
the  reBX)ondents.  According  to  the  terms  of  the  submission,  the  contro- 
versy to  be  determined  by  me  arbitrators  was  *  *  in  relation  to  a  certain 
contract"  for  the  construction  of  a  brick  store,  and  also  in  relation  to 
demands  of  the  said  Buck  against  the  said  Poppleton  (appellant)  for 
extra  work  done  and  extra  materials  furnished  on  and  for  said  store 
building,  and  for  changes  made  by  said  Poppleton  in  the  plans  and  speci- 
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fications  of  said  store  building,  as  set  forth  in  said  contract,  during  the 
progress  of  work  on  said  store  building,  and  in  relation  to  certain  verbal 
agreements  made  subsequently  to  the  original  contract. 
The  award  includes  the  following,  among  other  items: 

Amount  due  Buck,  extra  work  and  material $265  55 

Surplus  material  sold  to  Poppleton 132  27 

Damages  for  being  unlawfully  dispossessed  of  the  building  by 

Poppleton 200  00 

It  also  contains  a  statement  that  the  sum  of  one  hundred  and  t^n 
dollars  is  to  be  retained  by  Poppleton  from  the  aggregate  thus 
found  due  to  Buck,  until  a  dispute  between  Buck  and  Angus  Campbell 
over  a  claim  for  damages  by  the  former  against  the  latter,  involving  that 
amount,  and  growing  out  of  the  latter's  contract  to  furnish  materials,  for 
the  price  of  which  he  had  filed  a  lien  on  the  building,  should  be  settled 
between  them;  when,  if  determined  in  Buck's  favor,  the  said  sum  of  one 
hundred  and  ten  dollars  should  be  included,  otherwise  deducted  from 
the  aggregate  amount  so  awarded. 

The  complaint  alleges  the  settlement  of  this  dispute  in  Campbell's 
favor  before  the  bringing  of  the  suit,  and  only  claims  the  balance  of  the 
amount  awarded,  after  deducting  said  sum  of  one  hundred  and  ten  dol- 
lars. 

The  appellant  demurred  to  the  complaint,  on  the  grounds:  1.  The 
facts  alleged  do  not  make  a  case  in  equity;  2.  The  award  goes  beyond 
the  submission  in  some  particulars;  3.  Some  of  the  matters  submitted 
are  not  determined  by  the  award. 

The  demurrer  was  overruled.  An  answer  was  then  filed  by  the  appel- 
lant, and  upon  the  issues  made  the  proofs  were  taken,  and  the  decree 
brought  here  for  review  rendered  in  favor  of  the  respondents.  But  as 
the  allegations  in  the  complaint  seem  to  us  fairly  sustained  by  a  prepon- 
derance of  the  evidence,  the  only  questions  of  law  for  us  to  determine 
arise  upon  the  demurrer  thereto. 

1.  As  to  whether  the  case  stated  in  the  complaint  is  properly  cogniza- 
ble in  equity,  it  seems  to  us  there  can  be  no  doubt.  Assuming  that  the 
assignments  to  the  respondents  are  of  portions  of  the  award,  and  not 
merely  of  the  proceeds  therefrom,  as  they  have  been  treated  in  the  argu- 
ments of  counsel,  still  they  would  only  be  partial  assignments  and  in- 
capable of  enforcement  by  proceedings  at  law.  The  authorities  to  Una 
efiect  appear  to  be  both  numerous  and  uniform:  Story's  Eq.  Jur.,  sec. 
1044;  Bliss  on  Code  PI.  65;  Field  v.  IVIayor  etc.  of  New  York,  2  Seld.  179; 
Grain  v.  Aldrich,  38  Cal.  514. 

2.  The  item  of  one  hundred  and  thirty-two  dollars  and  twenty-seven 
cents  for  surplus  material  sold  to  the  appellant,  allowed  to  Buck  by  the 
award,  is  not  within  the  terms  of  the  written  submission  as  we  construe 
that  instrument.  But  t^e  testimony  shows  the  matter  was  before  the 
arbitrators  without  objection,  and  was  fully  considered. 

Buck  testifies  that  he  proposed  to  the  appellant  to  let  liim  have  such 
material,  consisting  of  **  cement,  sand,  paint,"  etc.,  at  first  cost,  and 
freight,  which  proposition  was  accepted  by  the  appellant.  Tliey  both 
then  went  with  the  arbitrators  to  where  the  material  was  and  figured  up 
what  the  portion  appellant  got  came  to,  and  the  remainder  was  sot  apart 
for  Buck  by  the  arbitrators.  Appellant  admits  in  his  testimony  that  he 
afterwards  used  a  portion  of  this  material  and  sold  a  portion  of  it  on  hia 
own  account. 
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Buck's  statement  as  to  how  the  matter  came  before  the  arbitrators  is 
not  disputed.  In  view  of  these  admitted  facts,  and  the  appellant's  sub- 
sequent express  promise  to  pay  the  amount  awarded  to  Buck,  and  in- 
cluding the  value  of  this  material,  which  we  find  from  the  testimony  to 
have  been  made,  the  appellant  is  certainly  precluded  from  making  the 
objection  now  that  the  subject  of  the  surplus  material  was  not  within  the 
tenns  of  the  submission. 

As  the  submission  might  have  been  by  parol,  the  subsequent  parol 
promise  to  perform  the  award,  including  the  value  of  the  siu^plus  mate- 
rial, was  a  valid  ratification  of  the  award  in  that  respect:  Page  v.  Pen- 
dei^st,  2  N.  H.  233. 

As  to  the  item  of  two  hundred  dollars  damages  awarded  Buck  on 
account  of  his  having  been  dispossessed  of  the  premises  by  appellant 
before  his  contract  had  been  completely  performed,  the  preponderance  of 
the  evidence  shows  that  the  matter  was  considered  by  the  arbitrators 
with  the  knowledge  of  and  without  any  objection  from  the  appellant  on 
the  ground  that  it  was  not  embraced  in  the  submission.  If  any  dispute 
upon  this  subject  did  in  fact  exist  when  the  submission  was  entered  into, 
it  might  clearly  be  deemed  a  controversy  "in  relation  to  the  contract"  for 
the  construction  of  the  store,  and  therefore  covered  by  the  very  terms  of 
the  submission. 

And  the  fact  that  the  matter  was  brought  before  the  arbitrators  and 
considered  by  them  without  objection  by  the  appellant,  on  the  grounds 
either  of  there  having  been  no  such  dispute,  or  of  its  not  being  within 
the  submission,  must  be  held  conclusive  that  such  dispute  did  exist,  and 
was  therefore  included  in  the  submission. 

But  had  the  facts  been  otherwise,  the  subsequent  promise  to  pay  the 
award  would  have  taken  away  the  objection. 

3.  Upon  the  last  point,  it'  is  clear  the  respondents  must  have  failed  if 
they  had  not  succeeded  in  proving  appellant's  promise  to  pay  the  award 
after  it  was  made  known  to  him.  The  general  rule  undoubtedly  is,  that 
an  award  which  does  not  determine  every  matter  submitted  is  not  bind- 
inff :  Watson  on  Arbitration  and  Award,  121;  Wright  v.  Wright,  5  Cow. 
107;  Jackson  v.  Ambler,  14  Johns.  96;  Jones  v.  Welwood,  71  N.  Y.  108; 
Davis  V.  Dyer,  64  N.  H.  146.  But  a  subsequent  ratification  takes  away 
all  objection  on  this  groimd;  and  a  promise  to  perform  the  award  is 
sufficient:  Cross  v.  Cross,  17  N.  J,  Eq.  288;  Williams  v.  Williams,  11 
Smed.  &  M.  393;  Culver  v.  Ashley,  19  Pick.  300. 

We  find  no  error  in  the  decree  of  the  lower  court,  as  alleged  by  the  ap- 
pellant, and  it  is  therefore  affirmed. 


Stephens  v,  Allen  et  aiT. 

Filed  Janwiry  14^  1SS4' 

Deed  Absolute  on  its  Face,  when  a  Mortgage. — Whether  a  deed  given  in  con- 
Eideration  of  the  grantee's  ofisuming  and  paying  the  debts  of  the  grantor  is  an  absolute 
sale  of  the  land  conveyed,  or  a  mere  mortgage  to  secure  the  repayment  of  such  debts, 
depends  upon  the  intention  of  the  parties  at  the  time  of  conveyance.  »Such  intention 
may  }je  ai«cc-rtained  by  evidence,  oral  or  otherwise,  of  the  situation  of  the  parties,  the 
value  of  the  consideration  in  connection  with  the  value  of  tbe  property  conveyed,  the 
i^onduct  of  the  parties  before  and  after  the  conveyance,  and  of  all  the  surrountling  cir- 
cumstances tending  to  explain  the  real  character  of  tlie  transaction.  The  evidence  in 
this  ca.bc  reviewed,  and  the  conveyance  in  question  held  to  be  a  mortgage. 


194  West  Coast  Reporter.  [Sup.  Ct  Or. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

George  J7.  Williams  and  B,  Killing  for  the  appellants. 

Tliayer  &  Williams  and  H,  T,  Bingham^  for  the  respondent. 

Lord,  J.  The  object  of  this  suit  is  to  have  certain  conveyances  of 
lands,  made  bj  the  plaintiff  to  the  defendants  by  deeds  absolute  upon 
their  face,  declared  to  be  mortgages,  to  secure  an  accounting  for  so  much 
of  said  lands  as  have  been  sold  by  the  defendants,  and  to  compel  them  to 
reconvey  the  residue  of  said  lands  to  the  plaintiff.  The  principal  question 
involved,  and  to  which  the  argument  is  almost  wholly  directed,  is  whether 
the  transaction  between  the  parties  was  an  absolute  sale  of  the  lands  in 
dispute,  or  a  pledge  of  them  to  secure  the  payment  of  the  debt  and  ex- 
penses which  the  defendants  paid  and  assumed  on  behalf  the  plaintiff. 
As  such  a  transaction  receives  its  character  from  what  the  parties  in- 
tended to  make  it  at  its  inception,  the  ascertainment  of  that  intention 
always  becomes  the  important  inquiry.  This  necessarily  requires  evi- 
dence of  the  situation  of  the  parties,  of  the  price  ffxed  in  connection 
with  the  value  of  the  property,  the  conduct  of  the  parties  before  and 
after,  and  all  the  surrounding  facts  and  circumstances  so  far  as  they  are 
adapted  to  explain  the  real  character  of  the  transaction. 

**As  the  equity  upon  which  courts  act,"  says  Field,  J.,  "arises  from 
the  real  character  of  the  transaction,  it  is  of  no  consequence  in  what 
manner  this  character  is  established,  whether  by  deed  or  other  writing, 
or  by  parol.  Whether  the  instrument,  it  not  being  apparent  upon  its 
face,  is  to  be  regarded  as  a  mortgage,  depends  upon  Uie  circumstances 
under  which  it  was  made,  and  the  relations  subsisting  between  the  par- 
ties. Evidence  of  these  circumstances  and  relations  is  admitted,  not  for 
the  purpose  of  contradicting  or  varying  the  deed,  but  to  establish  an 
equity  superior  to  its  terms:"  Pearce  v.  Kobinson,»13  Cal.  116;  Peugh  v. 
Davis,  96  U.  S.  336;  Cornell  v.  Hall,  22  Mich.  377;  Campbell  v.  Dear- 
born, 109  Mass.  130;  Brant  v.  Eobertson,  16  Mo.  143;  Horn  v.  Keteltas, 
46  N.  Y.  608;  Jones  on  Mort.,  sec.  258. 

As  a  consequence  of  this  doctrine,  each  case  must  be  scrutinized  and 
judged  by  its  own  surrounding  facts  and  circumstances,  and  w^hen  the 
result  of  the  evidence  is  to  produce  doubt,  the  courts  incline  to  construe 
the  instrument  to  be  a  mortgage:  Conway's  Ex'rs  v.  Alexander,  7  Cranch, 
218;  3  J.  J.  Marsh.  354;  Jones  on  Mort.,  sec.  279. 

It  appears  bv  the  evidence  that  at  the  time  the  transaction  in  question 
took  place,  "  the  times  were  unusually  dull,"  and  the  sales  of  real  estate 
in  that  vicinity  slow  and  low  in  price.  By  a  series  of  untoward  circum- 
stances, the  plaintiff  had  become  financially  embarrassed,  and  his  property 
— much  of  it  consisting  of  city  lots — ^mortgaged,  and  about  to  be  sub- 
jected to  a  forced  sale. 

In  this  emergency,  and  to  prevent  what  the  plaintiff  conceived  would 
result  in  the  sacrifice  of  his  property,  he  sought  the  counsel  and  assist- 
ance of  the  defendants,  who  were  his  friends  of  many  years,  and  whom 
he  had  accommodated  and  assisted  with  his  means  when  the  circiunstances 
of  their  lives  were  reversed,  and  which  they  acknowledged  had  materially 
aided  them  in  securing  the  competency  they  then  enjoyed.  Indeed,  it  is 
to  the  credit  of  the  defendants  that  the  evidence  is  replete  with  so  miany 
acts  and  declarations  which  indicate  the  deep  sense  of  their  gratitude  and 
obligation  to  him,  their  genuine  sympathy  at  his  embarrassment,  and  dis- 
position to  afford  him  whatever  assistance  or  relief  they  could.    The  re- 
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Bult  was  that  they  determined  to  help  him  out  of  the  financial  troubles 
and  difficulties  in  which  he  was  involved.  They  agreed  to  raise  the  money 
and  to  pay  off  the  indebtedness  of  the  plaintiff,  and  that  he  should  deed 
to  them,  as  securiiy  for  the  same,  and  the  interest  that  might  accrue 
thereon,  all  his  property;  that  the  defendants  should  have  the  right  to 
sell  such  property  in  parcels  as  purchasers  could  be  obtained,  and  that 
the  money  realized  from  such  sales  should  be  applied  to  the  indebtedness 
assumed  by  them  on  his  behalf,  and  also  accruing  interest  and  expenses 
tittending  the  sales  of  the  same;  that  the  defendant  Allen  should  give  his 
personal  attention,  in  conjunction  with  the  plaintiff,  in  making  sales  of 
the  property,  and  that  he  should  be  allowed  a  reasonable  compensation 
therefor;  and  that  after  the  payment  of  the  amount  so  due  the  defend- 
ants, including  interest  and  expenses  of  management,  the  plaintiff  was 
to  have  back  ttie  entire  residue  of  property  so  deeded. 

In  compliance  with  this  agreement,  the  plaintiff,  by  deeds  absolute 
upon  their  face,  conveyed  to  the  defendants  all  his  property,  and  they 
paid  off  his  indebtedness,  and  the  defendant  Allen  entered  upon  the  busi- 
ness of  negotiating  sales,  and  did  thereafter  effect  sales  of  a  considerable 
portion  of  the  same,  which  he  applied  to  the  payment  of  the  principal 
and  interest  so  due  by  him  to  them,  and  the  expenses  attending  the  man- 
agement of  the  property.  Let  it  be  noted  here  that  the  indebtedness  of 
the  plaintiff  paid  was  only  about  half  the  value  of  the  property,  and  that 
he  remained  in  possession  of  the  most  valuable  portion  of  the  property, 
-the  sales  referred  to  being  principally  city  lots.  It  is  objected,  conced- 
ing the  facts  to  be  true,  that  there  was  no  debt  created  by  the  transaction 
between  the  plaintiff  and  defendants.  But  it  is  said,  in  Campbell  v. 
Deaibom,  109  Mass.  681,  that  a  mortgage  may  exist  without  any  debt,  or 
other  personal  liability  of  the  mortgagor.  If  there  is  a  large  margin  be- 
tween the  debt,  or  sum  advanced,  and  the  value  of  the  laid  conveyed, 
that  of  itself  is  an  assurance  of  payment  stronger  than  any  promise  or 
bond  of  a  necessitous  borrower  or  debtor.  And  in  the  case  of  Russell 
T.  Southard,  12  How.  139,  where  the  question  raised  was  that  there 
was  no  promise  to  repay  the  money,  the  court  say:  **  The  memorandum 
does  not  contain  any  promise  by  Russell  to  repay  the  money,  and  no  per- 
sonal security  was  taken,  but  it  is  settled  that  this  circumstance  does  not 
make  the  conveyance  less  a  mortgage." 

The  fact  that  no  note  or  other  personal  obligation  was  given  is  not 
conclusive  of  the  nature  of  the  transaction.  A  debt  may  well  exist  with- 
out those,  and  when  the  whole  evidence  of  it  rests  in  the  memory  of 
witnesses:  Brant  v.  Robertson,  16  Mo.  143.  But  the  fact  is,  a  debt  was 
created  by  the  transaction. 

When  the  defendants  paid  to  Ladd  and  Tilton  the  amount  of  the  in- 
debtedness the  plaintiff  owed  them,  the  plaintiff  became  the  debtor  of 
the  defendants  for  that  amount,  because  it  was  paid  at  his  request  and  on 
his  account.  The  want  of  an  express  promise  to  repay  in  such  case  is  not 
fatal  to  the  transaction,  for  the  law  will  imply  a  promise  to  do  so,  and  as 
was  said  in  Southard  v.  Russell,  supra,  an  action  of  assumpsit  would  lie. 
Note  the  language  of  Judge  Story  in  Flag  v.  Mann,  2  Sum.  534:  **  Now, 
it  seems  to  me  clear  upon  admitted  principles  of  the  law,  that,  on  the 
payment  by  Walker  and  Fisher  to  Bennett  of  the  money  due  from  Richard- 
son to  Bennett,  Richardson  became  the  debtor  of  Walker  and  Fisher  for 
that  amount,  as  it  was  paid  at  his  request  and  for  his  benefit."  And  the 
decision  of  tiie  court  in  that  case  was  that  the  conveyance  from  Richard* 


196  West  Coast  Reporter.  [Sup.  Ct.  Or. 

son  to  "Walker  and  Fisher  was  a  mortgage.  With  change  of  names,  apply 
this  language  to  the  case  at  bar,  and  Stephens,  plaintiff,  becomes  the 
debtor  of  Hawthorne  and  Allen,  defendants,  for^the  amount  paid  Ladd 
and  Til  ton,  as  it  was  paid  at  his  request  and  for  his  benefit:  Jones  on 
Mort.,  sec.  272,  and  authorities  cited  in  note.  It  is  with  regard  to  the 
actual  facts,  and  not  to  the  form  of  the  transaction,  by  which  equity 
will  bo  governed  in  ascertaining  and  fixing  the  real  character  of  the  in- 
strument. Whether  intended  as  an  absolute  conveyance,  or  a  mortgage, 
the  instrument  is  equally  valid,  and  equity  will  give  effect  to  it  accordinjj 
to  the  substantial  interest  of  the  parties:  Horn  v.  Eeteltas,  46  N.  Y. 
606. 

And  it  seems  to  us,  when  the  facts  show  that  the  plaintiff  conveyed  his 
real  property  to  the  defendants  to  seciure  them  in  the  payment  of  money 
advanced  or  paid  by  them  for  his  benefit,  and  agreed  with  them  that  they 
should  proceed  together  and  sell  off  the  different  parcels  of  it  to  liquidate 
that  indebtedness,  and  that  when  the  object  should  be  accomplished,  the 
remainder  of  the  land  should  come  bacK  or  belong  to  the  plaintiff,  the 
transaction  bears  the  impress  of  a  mortgage.  It  is  the  conveyance  of 
lands  for  the  purpose  of  securing  the  payment  of  a  sum  of  money,  and 
when  that  object  is  accomplished  the  purpose  of  the  transaction  is  con- 
summated, and  the  right  to  the  residue,  to  redeem  the  remainder,  would 
seem  to  belong  to  the  plaintiff  upon  every  principle  of  justice  and  equity. 
In  Jones  on  Mortgages,  section  271,  it  is  said  that  "an  agreement  that 
the  grantee  may  sell  all  the  property  for  the  best  possible  price  and  re- 
tain from  the  proceeds  the  amount  due  him,  paying  the  residue  to  the 
grantor,  shows  that  the  transaction  is  a  mortgage  until  the  power  of  sale 
is  executed."  And  in  Crane  v.  Buchanan,  29  Mo.  270,  it  was  held  after 
the  sale  the  excess  over  the  amount  of  the  debt  should  be  paid  to  the 
grantor. 

In  Lawrence  v.  The  Farmers'  Loan  &  Trust  Co. ,  13  N.  Y.  209,  the 
court  say:  "  But  I  do  not  understand  that  a  power  of  sale  granted  by 
the  mortgagor,  at  the  time  when  the  mortgage  is  made,  conflicts  with  the 
policy,  or  the  rules  established  by  courts  of  equity.  The  object  of  the 
jjledge  is  to  secure  a  debt;  to  effect  this  purpose  the  right  of  disposition 
must  exist  somewhere,  and  be  founded  on  the  contract  of  the  jwrties, 
either  express  or  implied.  A  judicial  sale  is  but  the  enforcement  of  the 
contract— one  mode  of  appropriating  the  mortgaged  property  to  the  sat- 
isfaction of  the  debt.  The  authority  resulting  from  the  contract  which 
a  court  may  exercise  in  behalf  of  one  of  the  parties,  the  mortgagor  may 
confer  upon  the  mortgagee  or  a  third  person,  it  would  seem,  without 
any' violation  of  principle.  A  power  to  dispose  of  the  property  to  sat- 
isfy the  debt  for  which  it  is  pledged  is  not  collateral;  but,  like  the  right 
of  redemption,  inheres  in  the  subject.  It  is  not  in  addition  to  the  mort- 
gage but  a  part  of  it,  and  the  mode  in  which  it  may  be  exercised  is  as 
proj^er  a  subject  of  agreement  prima  facie  as  the  terms  of  the  mortgage 
itself."  A  conveyance  of  lands  for  the  purpose  of  securing  the  pajTnent 
of  a  sum  of  money,  if  it  leaves  a  right  of  redemption  upon  payment  vi 
the  debt,  and  if  there  be  a  power  of  sale,  whether  in  the  creditor  or  to 
some  tliird  person,  it  is  still  in  effect  a  mortgage.  **  If  tliei-e  is  a  power 
of  sale,"  says  Miller;  J.,  in  Shellaber  v.  Robinson,  97  U.  S.,  "  whetlier  in 
the  civditur  or  some  third  person,  it  is  still  in  effect  a  mortgage,  though 
in  form  a  deed  of  trust,  and  may  bo  foreclosed  by  sale  in  pursuance  of 
the  terms  in  ^vliich  the  power  is  confen*ed,  or  by  suit  in  chance ly."    To 
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effect  the  object  of  this  transaction,  it  was  necessary  to  convey  the  prop- 
erty in  the  form  adopted,  not  only  as  security  for  the  payment  of  the 
money  advanced  or  paid  for  the  plaintiff,  but  to  enable  them  to  make 
the  sales  necessary 'to  liquidate  that  debt,  and  when  this  was  done,  when 
the  transaction  had  accomplished  its  purpose,  it  would  seem,  upon  equi- 
table principles,  that  the  residue  of  the  property,  like  the  excess  over  the 
amount  of  the  debt  after  sale,  as  decided  in  Crane  v.  Buchanan,  supra, 
would  belong  to  the  grantor  or  plaintiff.  Such  being  the  object  of  the 
transaction,  it  would  be  a  fraud  on  the  plaintiff,  when  the  debt  secured 
by  the  property  is  paid,  to  defeat  the  right  of  the  plaintiff  to  the  residue. 
Equity,  which  abhors  fraud,  will  not  permit  this:  SunljTi's  Appeal,  71 
Pa.  St.  264;  nor  a  fraudulent  use  of  the  statute  for  the  prevention  of 
frauds:  Ryan  v.  Dox,  34  N.  Y.  308. 

The  evidence  indicates  quite  clearly  that  it  was  not  expected  to  require 
the  sale  of  the  whole  property  to  liquidate  this  indebtedness.  The 
aiuount  of  the  debt  assumed  or  paid  by  the  defendants  for  the  plaintiff 
was  scarcely  half  the  value  of  the  lands  conveyed;  and  when  it  is  con- 
sidered that  immediately  before  these  conveyances  were  made,  IVIr. 
Ladd,  to  whom  the  plaintiff  owed  the  indebtedness  which  was  subse- 
quenUy  paid  by  the  defendants  for  the  plaintiff,  and  for  which  the  deeds 
m  question  were  taken,  offered  in  consideration  -  that  the  plaintiff  would 
deed  these  same  lands  to  him,  that  he  would  cancel  this  indebtedness, 
and  in  addition  thereto  give  the  plaintiff  ten  thousand  dollars  in  cash  and 
the  use  of  the  homestead  for  life,  and  then  the  plaintiff  refused  to  accede 
to  this  proposition,  and  the  defendants  knew  this  when  he  sought  them, 
and  that  the  arrangement  which  was  effected  was  considered  the  better 
for  his  interest  and  a  sufficient  security  to  them,  the  inadequacy  of  the 
price,  considered  as  a  sale,  becomes  apparent,  and  an  important  element 
f  in  establishing  the  character  of  the  tmnsaction :  Kerr  on  Fraud  and  Mis- 
take, 186,  and  note.  Another  circumstance,  too,  which  is  entitled  to 
much  weight,  is  the  fact  that  the  plaintiff  continued  to  use  and  occupy  a 
valuable  portion  pf  this  property,  and  received  rent  for  some  other,  after 
these  apparent  conveyances  were  made.  The  declarations  and  conduct 
of  the  defendants  at  the  time  and  after  the  conveyances  were  made,  taken 
in  connection  with  these  facts  and  the  relations  of  intimacy  and  friend- 
ship subsisting  between  the  parties,  are  of  decisive'  import  in  fixing  the 
real  character  of  this  transaction. 

While  it  is  true  declarations  or  admissions  should  be  closely  scruti- 
nized and  weighed  with  caution,  on  account  of  the  liability  of  witnesses 
misapprehending  the  language  used,  and  the  difficulty  of  correctly  re- 
peating its  import,  yet  when  such  admissions  are  deliberately  made  to  a 
large  number  of  persons,  some  in  the  course  of  business  dealings  in  rela- 
tion to  the  property  and  extending  through  the  whole  period  of  the 
transaction,  and  the  general  tenor  and  effect  of  such  declarations  or  ad- 


period  of  this  transaction  to  the  effect  that  they  had  got  all  of  Stephens' 
property;  that  Uncle  Jimmy  (plaintiff)  had  helped  tbcm  out  in  times  of 
troubles,  and  that  they  were  going  to  help  him;  and  when  they  sold 
property  enough  to  get  the  money  back  which  they  had  paid  for  him, 
XTncle  Jimmy  got  the  rest  of  the  property.  As  cases  of  this  character 
must  be  determined  upon  their  special  facts,  it  is  admitted  that  these  facts 
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should  be  of  clear  and  decisive  import.  They  should  lead  the  court  to  a 
satisfactory  conclusion  as  to  what  the  parties  intended  and  meant  by  thLs 
contract,  bo  that  it  may  be  enforced  according  to  that  intent.  We  are 
satisfied  from  the  evidence  that  the  lands  in  question  were  conveyed  as  a 
security  for  the  payment  of  a  debt,  with  the  understanding  that  the  de- 
fendants might  sell  so  much  as  would  effectuate  that  object,  and  when 
this  was  accomplished,  that  the  plaintiff  should  have  the  right  to  redeem 
the  residue. 

The  decree  of  the  court  below  must  be  afi&rmed. 


Adams,  Adm'r,  etc.,  v,  Petbaik  et  als« 

Filed  January  SI,  1884* 

The  Circuit  Coubt  has  No  Jurisdiction  of  an  Action  BrottgHt  by  an  Admixis- 
TRATOR  against  a  former  administrator  of  the  same  estate,  who  had  been  removed  from 
his  office,  to  obtain  an  accounting  and  a  judgment  for  the  balance  of  the  property  of  such 
estate  iu  the  hands  of  the  latter.  Such  an  action  is  within  the  exclusive  jurisdiction  of 
the  county  court. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah  county^ 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Sidney  Delly  for  the  appellants. 

Northrup  &  Gilbert^  for  the  respondent. 

Watson,  C.  J.  This  action  was  begun  by  the  respondent  Adams,  ad- 
ministrator de  bonis  non  of  the  estate  of  Joseph  Petrain,  deceased,  against 
the  appellants,  Charles  A.  Petrain,  the  former  administrator,  and  Holton 
and  Manceit,  his  sureties  upon  his  official  bond,  to  recover  an  alleged 
unaccounted  for  balance  in  his  hands,  belonging  to  the  estate.  Joseph 
Petrain  died  in  "Washington  territory,  of  which  he  had  been  a  resident, 
in  March,  1876,  leaving  both  real  and  personal  property  in  said  territory, 
and  also  leaving  some  money  on  deposit,  and  some  claims  to  be  collectal 
in  this  state.  His  widow,  Catherine  Petrain,  was  appointed  administra- 
trix of  the  estate  in  the  territory,  and  the  appellant  Charles  A.  Petrain 
the  administrator  thereof,  in  the  state  of  Oregon.  The  latter  was  after- 
wards removed  from  his  trust,  and  his  letters  revoked,  for  misconduct  in 
the  administration  of  the  portion  of  the  estate  coming  into  his  hands,  in 
a  proceeding  instituted  for  that  purpose  by  the  petition  of  the  said 
Catherine  in  the  county  court  of  Multnomah  county.  The  county  court 
found,  upon  the  hearing  of  such  petition,  that  the  said  Charles  had  been 
unfaithful  to  his  trust  as  charged,  and  decreed  his  removal  therefrom, 
but  neither  then  nor  since  has  any  settlement  of  his  accounts  as  such 
adminLstrator  ever  been  had  in  said  court,  nor  any  proceeding  taken 
there  with  such  end  in  view.  In  this  action  in  the  circuit  court  such 
account  was  taken  for  the  first  time,  and  judgment  rendered  for  the  bal- 
ance found  due  against  the  said  Charles  and  the  sureties  on  his  official 
bond. 

And  this  is  the  judgment  which  appellants  seek  to  have  reversed  on 
this  appeal.  They  contend  that,  waiving  all  other  grounds  of  objection, 
the  judgment  must  be  set  aside  for  want  of  jurisdiction  in  the  circuit 
court,  appearing  from  the  foregoing  facts.  The  state  constitution  pro- 
vides that  *'  the  county  court  shall  have  the  jurisdiction  pertaining  to 
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probate  courts:"  Art.  7,  sec.  12.  And  the  statute  defining  its  jurisdiction 
declares:  "The  county  court  has  the  exclusive  jurisdiction  in  the  first 
instance  pertaining  to  a  court  of  probate,  that  is:  1.  To  take  proof  of 
wills;  2.  To  grant  and  revoke  letters  testamentary  of  administration  and 
guardianship;  3.  To  direct  and  control  the  conduct  and  settle  the  ac- 
counts of  executors  and  administrators/'  etc. :  Code,  sec.  869. 

In  the  case  before  us  the  account  of  the  administrator  was  not  settled  in 
the  county  court.  The  circuit  court  undertook  to  discharge  that  duty,  and 
the  judgment  which  the  respondents  obtained  in  the  action  is  based  upon 
the  settlement  of  accounts  hiad  in  the  circuit  court.  Was  the  settlement  of 
this  account  a  matter  pertaining  to  the  jurisdiction  of  a  court  of  probate  ? 
It  can  not  be  denied;  and  besides,  the  statute  quoted  from  expressly 
enumerates  such  settlements  as  within  the  jtirisdiction  belonging  to  a 
court  of  probate.  And  if  it  is  a  subject  of  probate  jurisdiction;  which  is 
undeniable,  then  it  is  within  the  exclusive  jurisdiction  of  the  county 
court,  and  the  action  of  the  circuit  court  was  unwarranted.  This  con- 
clusion, ftom  the  case  already  stated,  is  irresistible. 

£ut  respondent's  counsel  relies  upon  subsequent  provisions  in  the  same 
statute  as  authorizing  such  a  proceeding  in  the  circuit  court.  Section 
1162  gives  the  county  court  authority  to  remove  an  executor  or  adminis- 
trator who  has  violated  his  trust,  and  prescribes  the  mode  of  proceeding 
for  that  purpose:  "Any  heir,  legatee,  devisee,  creditor,  or  other  person 
interested  in  the  estate,"  may  institute  the  proceeding  by  filing  a  petition 
setting  forth  the  alleged  misconduct.  The  executor  or  administrator,  as 
the  case  may  be,  alone  is  cited,  and  the  cause  is  summarily  disposed  of. 
Section  1066  provides  that  in  case  of  removal,  ''administration  of  the 
estate  remaining  unadministered  shall  be  granted  to  those  next  entitled, 
if  they  be  competent  and  qualified."  Section  1067  is  as  follows: 
"  Sec.  1067.  The  surviving  or  remaining  executor  or  administrator,  or  the 
new  administrator,  as  the  case  may  be,  is  entitled  to  the  exclusive  admin- 
istration of  the  estate,  and  for  that  purpose  may  maintain  any  necessary 
and  proper  action,  suit,  or  proceeding  on  account  thereof  against  his 
sureties  or  representatives." 

It  is  claimed  in  behalf  of  the  respondent  that  this  last  section  author- 
izes the  circuit  court  to  entertain  actions  like  the  present,  and  several 
authorities  from  other  states  have  been  cited  in  support  of  this  construc- 
tion. But  the  statutes  under  which  these  decisions  were  rendered  are 
dissimilar  to  our  ovni  in  every  instance,  and  in  most  quite  different. 
That  of  Missouri,  perhaps,  contains  provisions  more  nearly  resembling 
those  in  section  1067,  above  quoted  from  our  code,  than  are  to  be  found 
in  the  statutes  of  any  other  stiftte. 

The  decisions  cited  from  the  reports  of  that  state  were  made  upon  stat- 
utory provisions  substantially  the  same  as  those  which  have  been  incor- 
porate in  sections  48  and  55,  on  pages  8  and  9,  volume  1,  of  the  revision 
of  1879.  The  first  of  these  sections  provides,  that  "if  any  executor  or 
administrator  die,  resign,  or  his  letters  be  revoked,  he  or  his  legal  repre- 
sentatives shall  account  for,  pay,  and  deliver  to  his  successor,  or  to  the 
surviving  or  remaining  executor  or  administrator,  all  money,  real  or  per- 
sonal property  of  every  kind,  and  all  rights,  credits,  deeds,  evidences  of 
debt,  and  such  papers  of  every  kind,  of  the  deceased,  at  such  times  and 
in  such  manner  as  the  court  shall  order  on  final  settlement  with  such 
administrator  or  executor,  or  his  legal  representatives,  to  be  made  on 
n^otion  of  his  successor  or  remaining  or  surviving  executor  or  adminis- 
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any  of  the  circmnstances  can  be  deemed  either  "  neceasaiy"  or  *'  proper," 
in  view  of  the  exclusive  junsdiction  of  the  county  court  in  probate 
matters.  This  seems  to  us  to  be  not  only  the  natural  and  easy  construc- 
tion of  the  provisions  of  this  section,  but  the  only  one  in  harmony  witli 
those  contamed  in  the  preceding  section  of  the  same  act,  defining  ihs 
jurisdiction  of  the  county  court  in  probate  matters.  And  it  is  certainij 
the  only  one  consistent  with  the  preservation  of  the  symmetry,  if  not  the 
efficacy,  of  our  probate  system.  These  considerations  appear  to  us  suffi- 
cient to  require  its  adoption  as  the  true  construction  of  the  provisions  of 
the  code  upon  the  subject:  Baker  v.  The  State,  21  Ark.  405;  Beall  t. 
New  Mexico,  16  Wall.  540.  We  hold,  therefore,  that  the  circuit  court 
had  no  jurisdiction  of  the  cause,  and  that  its  judgment  therein  must  be 
reversed. 

The  other  points  made  by  counsel  for  appellants  we  do  not  think  it 
proper  to  decide.  The  judgment  of  the  circuit  court  is  reversed,  with 
directions  to  dismiss  this  action. 

Judgment  reversed. 


SUPREME  COURT  OF  UTAH. 
ZioN  Co-operative  Mebcantile  Institute  v,  Holijsteb. 

FUed  June  £S,  188S. 

Notes  Issued  foe  Cieculation — What  aee. — Orders  drawn  by  a  mercantile  corpo- 
ration to  pay  to  certain  persons  or  bearer  a  certain  number  of  dollars,  in  merchaodise, 
at  retail,  issued  to  those  who  were  willins  to  take  their  pay  in  merchandise,  and  as  a 
means  of  convenience  in  exchange  for  produce,  do  not  periorm  the  office  of  money,  and 
are  not  notes  in  the  sense  in  which  that  word  is  used  in  the  United  States  statutes  pro- 
viding *'  that  every  person,  firm,  association,  other  than  national  bank  associations,  and 
every  corporation,  state  bank,  or  state  banking  association,  shall  pay  a  tax  of  ten  per 
centum  on  the  amount  of  their  own  notes  issued  for  circulation  and  paid  out  by  them:" 
Supplement  to  R.  S.,  vol.  1,  1874-1881,  p.  133,  sec.  19. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of  the 
plaintiff.     The  opinion  states  the  facts. 

P.  T,  Van  Zile,  for  the  appellant.  • 

J,  L,  Eawlins,  for  the  respondent. 

TvHLSs,  J.  The  plaintiff  in  its  complaint  alleges  that  it  is  and  "wsa  at 
the  time  therein  mentioned  a  corporation  organized  and  existing  under  the 
laws  of  this  territory,  solely  for  the  purpose  of  carrying  on  mercantile 
business.  That  the  defendant  at  and  during  the  same  time  was  and  is 
the  acting  collector  of  internal  revenue  for  Qie  United  States.  That  in 
1876  the  plaintiff  made  certain  mercantile  orders  of  the  denomination  of 
one,  two,  and  five  dollars,  which  were  used  in  paying  its  employees  who 
were  willing  to  take  their  pay  in  merchandise,  and  also  as  a  means  of  con- 
venience in  exchange  for  produce,  which  it  was  agreed  should  be  paid 
for  in  merchandise,  and  that  they  were  not  made  nor  used  nor  paid  nor  cir- 
culated for  any  other  purpose  whatever.  That  upon  the  twenty-fifth  day 
of  July,  1878,  the  United  States  commissioner  of  internal  revenue  set 
down  and  assessed  against  the  plaintiff  a  special  tax  of  ten  per  cent., 
amounting  to  ten  thousand  dollars,  as  a  tax  upon  notes  alleged  to  have 
been  used  by  plaintiff  for  circulation,  and  paid  out  by  it  for  and  during 
the  two  months  ending  on  the  thirtieth  day  of  November,  1876,  and  be- 
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tween  the  thirtieth  day  of  November,  1876,  and  the  first  day  of  June, 
1878.  That  the  list  containing  said  assessment  was  by  said  commissioner 
of  internal  revenue  placed  in  the  hands  of  the  defendant  as  such  col- 
lector. That  the  defendant,  on  the  seventh  day  of  August,  1878,  as  such 
collector,  demanded  of  the  plaintiff  the  payment  of  the  aforesaid  tax, 
assessed  as  aforesaid,  and  threatened  that  unless  payment  of  the  same 
was  made,  he,  the  defendant,  as  such  collector,  would  seize  upon  and  sell 
sufficient  of  plaintiff's  property  to  pay  said  tax;  that  while  defendant 
was  BO  threatening  to  sell  and  about  to  sell  the  property  of  plaintiff,  the 
plaintiff,  under  protest  and  with  notice  then  and  there  given  by  it  to  the 
defendant  that  the  said  tax  was  erroneous  and  illegal,  and  that  suit  by 
the  plaintiff  would  be  commenced  against  the  defendant  to  recover  the 
same,  and  to  prevent  the  seizure  and  sale  of  plaintiff's  property  as  threat- 
ened by  the  defendant,  paid  to  the  defendant  the  amount  of  said  taxes, 
the  sum  of  ten  thousand  dollars.  That  on  the  twenty-fifth  day  of  Sep- 
tember, 1879,  the  plaintiff,  in  due  form  of  law,  made  its  appeal  to  the 
commissioner  of  internal  revenue  to  have  said  sum  assessed  against  and 
paid  by  plaintiff  refunded.  That  said  commissioner,  on  the  fourteenth 
day  of  October,  1879,  decided  said  appeal  against  the  plaintiff,  and  re- 
fused to  refund  the  same  or  any  part  thereof,  excepting  five  hundred  dol- 
lars. That  the  said  assessment,  demand  for  payment,  and  payment  were 
made  upon  the  said  alleged  merchandise  orders,  and  upon  no  others,  and 
for  the  use  and  circulation  of  them  as  above  stated.  That  by  reason 
thereof  there  remains  due  and  owing  to  the  plaintiff  from  the  defendant 
the  sum  of  nine  thousand  five  hundred  dollars,  with  interest  thereon. 

The  defendant  in  his  answer  alleges  that  the  orders  described  in  the 
complaint  were  printed  on  good  paper,  in  their  general  appearance 
resembled  bank  notes,  and  would  be  taken  and  considered  as  such  by  the 
masses  of  the  people,  or  as  a  circulating  medium;  that  in  addition  to  the 
words  and  figures  given  in  the  complaint  as  descriptive  of  said  orders, 
the  denomination  of  each  of  them  appeared  upon  the  face  thereof,  and 
across  the  same  in  their  places,  in  large  letters  and  figures.  Defendant 
denies  that  the  plaintiff  did  not  use,  make,  pay  out,  nor  circulate  said 
notes  or  orders,  except  for  the  purpose  of  paying  its  employees,  or  as  a 
means  of  convenience  in  exchange  for  produce;  and  upon  information 
and  belief,  says  that  during  the  months  of  October  and  November,  1876, 
and  during  the  time  from  November,  1876,  until  July,  1878,  the  plaintiff  ^ 
issued  its  notes  or  orders,  to  the  amount  of  one  hundred  and  four  thou- 
sand five  hundred  dollars,  in  substantially  the  form  above  described,  and 
of  such  form,  material,  and  appearance  as  to  be  readily  taken  and  passed 
as  money  and  a  circulating  medium.  That  plaintiff  paid  out  and  issued 
said  notes  or  orders  to  any  and  all  persons  who  would  accept  them  in 
payment  of  any  debts  owing  by  plaintiff  for  the  produce,  labor,  dr  other 
commodities  or  causes,  the  same  as  money;  also  received  them  in  pay- 
ment for  goods  or  other  commodities  sold,  or  for  debts  due  plaintiff;  took 
and  received  said  orders  and  notes  the  same  as  money,  and  again  paid 
out  said  notes  and  orders  in  the  course  of  trade  the  same  as  other 
money.  That  after  the  issue  of  said  notes  or  orders  by  plaintiff  they 
were  used  for  circulation  as  a  circulating  medium  at  Salt  Lake  City,  as 
well  as  in  other  places  in  this  territory,  by  a  large  portion  of  the  people 
in  all  their  business  transactions,  the  same  as  money,  and  by  them 
treated  as  money;  and  to  a  considerable  extent,  said  notes  and  orders, 
during  the  years  1876  to  1878^  inclusive,  did  displace  as  a  circulating 
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medium,  to  the  amount  of  such  notes  or  orders,  the  lawful  currency  and 
money  authorized  by  the  government  of  the  United  States;  and  denies 
there  is  the  sum  of  nine  thousand  five  hundred  dollars,  or  any  part 
thereof,  or  interest  thereon,  due  or  owing  to  the  plaintiff.  That  the  tax 
or  assessment  levied  and  collected  by  plaintiff  was  the  same  as  assessed, 
levied,  and  collected  on  account  of  tne  issue  and  circulation  of  said  notes 
and  orders,  and  says  that  in  the  matter  of  said  assessment  and  collection 
of  said  taxes,  and  in  all  he  did  connected  therewith,  he  acted  only  by 
virtue  of  his  authority  as  assessor  and  collector  of  the  internal  revenue 
of  the  government  of  the  United  States,  and  under  the  direction  of  the 
proper  officer  of  the  United  States  government. 

Upon  the  trial  it  was  admitted  by  the  defendant  that  the  sample  copies 
annexed  to  the  complaint  were  true  and  correct  copies  of  all  the  instru- 
ments taxed,  or  for  or  on  account  of  the  use  of  which  the  assessment 
and  collection  of  the  money  sought  to  be  recovered  in  this  action  were 
made,  and  that  no  part  thereof  had  ever  been  refunded  to  the  plaintiff, 
whereupon  the  plaintiff  rested  its  case. 

The  following  is  a  copy  of  one  of  the  instruments : 

"No.  318,  Series  A.  Salt  Lake  Cirr,  October  16, 1876. 

"  Pay  David  O.  Calder  or  bearer  five  dollars,  in  merchandise  at  retail. 
**To  H.  B.  Clawson.  G.  H.  Snell.  ' 

It  was  in  open  court  agreed  by  counsel  for  the  respective  parties,  that  the 
only  questions  in  dispute  were:  1.  Whether  the  instruments — ^the  terms 
and  character  of  which  had  been  admitted — were  liable  to  the  tax  assessed 
against  them;  2.  If  so,  whether  they  were,  in  fact,  used  for  circulation 
as  money,  and  paid  out  by  plaintiff  as  money.  Whereupon  the  plaintiff 
rested  its  case.  The  defendant  offered  in  evidence  the  return  made  by 
the  plaintiff  to  the  defendant,  as  the  United  States  collector  of  the  dis- 
trict of  Utah,  and  offered  to  prove :  1.  That  these  instruments  were  issued 
by  the  plaintiff,  drawn  upon  one  of  its  officers,  and  that  they  were  used 
for  circulation  and  paid  out  hj  plaintiff;  2.  That  they  were  used  for  cir- 
culation and  paid  out  by  plaintiff  as  money;  3.  That  tiiey  were  so  used  by 
the  plaintiff,  and  paid  out  by  plaintiff  as  money;  4.  That  by  reason  of 
the  circulation  and  use  of  these  instruments  by  the  plaintiff  they  displaced 
to  a  large  extent  the  currency  of  the  United  States. 

To  all  of  which  offers  the  plaintiff  objected,  and  the  objections  'were 
sustained  by  the  court.  At  the  rcK^uest  of  the  plaintiff,  the  defendant 
objecting,  the  court  instructed  the  jury  to  find  for  the  plaintiff  in  the  fuU 
amount  claimed  by  the  plaintiff,  with  interest,  to  which  instruction  the 
defendant  at  the  time  excepted.  The  verdict  was  in  compliance  with  the 
instructions.  Judgment  was  entered  accordingly.  Motion  for  new  trial 
was  filed  and  overruled,  and  appeal  taken  to  this  court.  The  following 
is  the  statutory  provision  under  which  the  assessment  was  made:  "That 
every  person,  firm,  association,  other  than  national  bank  associations, 
and  every  corporation,  state  bank,  or  state  banking  association,  shall  pay 
a  tax  of  ten  per  centum  on  the  amount  of  their  own  notes  issued  for  cir- 
culation and  paid  out  by  them:"  Supplement  to  Rev.  Stat.,  vol.  1, 1874- 
1881,  p.  133,  sec.  19. 

The  material  question  of  this  case  is.  In  what  sense  did  congress  use 
the  term  ' '  note  "  in  this  section  ?  To  determine  the  question,  we  are  per- 
mitted to  look  at  the  subject-matter  of  the  statute,  as  well  as  to  the  name 
given  by  it  to  the  instrument.  A  statute  imposing  a  tax  should  be  clear 
and  unambiguous,  and  when,  by  its  terms,  it  clearly  and  without  doubt 
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imposes  a  tax  upon  a  particular  class  of  property,  it  should  not,  by  a 
forced  construction,  be  held  to  include  other  property,  which  is  not  with 
reasonable  certainty  included  by  its  language.  A  citizen  about  to  make 
investments  or  to  engage  in  business  should  be  enabled,  by  the  exercise 
of  ordinary  judgment  and  discretion,  to  know  with  reasonable  certainty 
what  his  obligations  under  existing  laws  as  a  tax-payer  may  be;  and  the 
ordinaiy  use  and  force  of  the  language  used — the  obvious  intention  of 
the  legislature-T^will  determine  his  rights  and  liabilities  as  to  this  matter : 
Cooley  on  Taxation,  109-208.  In  cases  where  the  language  of  the  statute 
is  fio  obscure  as  to  cause  "  doubts  as  to  the  liability  of  an  instrument  to 
taxation,  the  construction  is  in  favor  of  exemption,  because  a  tax  can  not 
be  imposed  without  clear  and  express  words  for  that  purpose:"  United 
States  V.  Isham,  17  Wall.  504. 

There  are  many  instruments  properly  called  notes,  but  in  matters  of 
commerce  the  word  "  note  "  means  an  instrument  recognized  as  a  note  in 
the  mercantile  sense  of  the  word — a  promise  to  pay  money,  unless  the 
term  is  qualified.  **  Notes  used  for  circulation"  are  necessarily  negotia- 
ble and  payable  in  money.  They  are  intended  to  and  do  represent  money, 
and  do  me  work  of  money  in  business  transactions;  and  on  a  day  therein 
named  become  money:  1  Parsons  on  Notes  and  Bills,  42-45.  A  note  of 
this  description,  made  and  "paid  out"  by  the  plaintiff  with  the  design 
and  intention  that  it  should  be  and  is  put  into  circulation,  and  does  the 
work  of  money  as  a  circulating  medium,  is  clearly  within  the  statute  and 
taxable.  But  an  order  to  pay  D.  O.  C.  or  bearer  five  dollars,  in  mer- 
chandise at  retail,  is  of  another  class  or  description  of  paper,  which  does 
not  perform  the  office  or  function  of  money,  and  is  not  a  note  in  the  sense 
in  which  the  word  is  used  in  the  statute:  United  States  v.  Van  Aukin,  96 
L.  S.  36o. 

We  are  for  these  reasons  of  the  opinion  that  there  was  no  proof  that 
the  respondent  issued  any  notes  within  the  intent  and  meaning  of  the 
statute,  and  that  the  court  below  did  not  err  in  excluding  the  evidence 
offered  by  the  appellant,  of  the  issuing  and  circulation  by  the  respondent 
of  its  orders  or  promises  to  deliver  merchandise,  and  the  other  evidence 
offered  by  the  defendant  at  the  trial,  and  that  there  was  no  error  in  the 
instruction  to  the  juiy. 

The  judgment  of  the  district  court  is  affirmed. 

HusTEBy  G.  J.,  and  Emebson,  J.,  conctirred. 


Basirtssen  et  al.  v.  McEkioht  et  al. 

FUed  February  IS,  I884. 

Pleaoixo  Facts  Constitutlno  Fraud. — In  an  action  to  annul  a  conveyance  on  the 
groond  of  frand,  when  the  facts  constituting  the  fraud  are  not  clearly  known  by  the 
piamtiff,  the  aime  may  be  alleged  in  the  alternative. 

Ix  SccH  Action,  when  the  Fbaitd  Consists  in  Takinq  a  Deed  in  the  name  of  a 
married  woman,  and  in  giving  a  mortgage  to  the  grantor  in  the  name  of  her  husband,  he 
being  the  person  who  committed  the  fraud,  the  wife  is  a  necessary  and  proper  party 
vfaeUier  she  was  a  particeps  criminis  to  the  fraud  or  not. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in  favor  of 
the  defendants.     The  opinion  states  the  facts. 
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Arthur  Brown,  for  the  appellants. 
James  McKnighi,  for  the  respondents. 

Emerson,  J.  The  only  question  raised  on  this  appeal  is,  Does  the  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action^  It  alleges  in 
substance  that  the  plaintiff  Easmussen  being  the  owner  of  certain  prem- 
ises in  Salt  Lake  City,  and  described  in  the  complaint,  entered  into  a 
contract  with  the  defendant  James  McEnight  to  sell  and  deed  to  him  the 
premises  for  the  sum  of  four  hundred  and  seyenty  dollars.  McKnight  to 
pay  one  hundred  dollars  in  cash  and  execute  a  mortgage  back  to  secure 
the  balance.  That  the  defendant  named,  pretending  to  be  a  lawyer, 
drafted  said  papers,  and  when  completed,  read  them  to  the  plaintiff 
named,  as  in  pursuance  to  the  contract,  viz.:  A  deed  to  McKnight 
and  a  mortgage  back  from  him  to  the  plaintiff  named,  and  he  signed 
the  deed  under  that  belief.  ''  That  since  that  time  the  plaintiff  Rasmus- 
sen  has  discovered  that  the  said  deed,  as  it  appears  upon  rec6rd,.was  in 
the  name  of  the  wife  of  the  said  James  McKnight  as  grantee,  to  wit, 
the  said  Mary  Ann  McKnight."  ''  That  the  said  plaintiff  Easmussen 
does  not  know  whether  the  said  McKnight  obtained  the  said  deed  in  his 
wife's  name  by  misreading  the  same  to  plaintiff  Easmussen,  or  by  obht- 
erating  his  name  and  putting  in  hers,  and  does  allege  that  by  whatever 
means  it  was  done,  it  was  done  fraudulently  and  for  the  purpose  of  rob- 
bing and  wronging  the  said  plaintiff  Easmussen." 

It  then  alleges  a  deed  of  one  half  the  land  and  one  half  the  cause  of 
action  to  the  plaintiff  Brown.  That  plaintiff  Easmussen,  previous  to  the 
discovery  of  the  fraud,  commenced  an  action  against  James  McKnight 
alone  to  foreclose  the  mortgage;  that  afterwards  a  decree  was  obtained 
and  the  property  sold  to  plaintiff  Easmussen  for  less  than  the  face  of 
the  mortgage  debt,  and  he  obtained  a  deed  therefor  conveying  all  the 
interest  of  James  McBoiight.  "That  the  said  Mary  Ann  McKnight  re- 
ceived the  said  conveyance  without  any  consideration  moving  from  her. 
That  she  is  a  party  to  and  cognizant  of  the  said  frauds  herein  alleged." 
And  then  the  prayer  for  relief.  The  defendants  demurred  upon  various 
grounds,  but  none  except  the  one  mentioned,  viz.,  **that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,"  was  argued 
or  called  to  our  attention.  We  shall  therefore  treat  the  others  as  aban- 
doned. *         • 

On  the  ground  of  demurrer  stated,  the  complaint  is  assailed  principally 
because  the  facts  constituting  the  fraud  are  not  more  specifically  stated. 
The  plaintiff  Easmussen  states  all  that  he  knows  about  the  transaction, 
and  that  a  fraud  was  perpetrated  on  him  in  one  of  two  ways,  by  which 
he  was  led  to  believe  that  he  was  conveying  the  land  to  James  McKnight 
and  not  to  his  wife,  or  he  certainly  would  not  have  taken  a  mortgage  from 
James  McKnight  to  secure  the  unpaid  purchase  money,  for  if  he  intended 
to  or  knew  t£at  he  was  deeding  the  property  to  Mrs.  McKnight,  the 
mortgage  from  the  husband  was  no  security  at  all.  If  it  was  accom- 
plished in  either  of  the  methods  he  mentions,  the  statements  he  makes 
are  the  facts  constituting  the  fraud.  Statements  of  facts  which  the 
court  can  see  do,  in  fact,  constitute  a  fraud.  The  plaintiff's  statement 
of  how  it  was  accomplished  must  necessarily  and  under  the  circum- 
stances be  in  the  alternative,  and  the  complaint  is  not  bad  for  that  reason. 

The  complaint  alleges  that  the  defendant  Mary  Ann  McKnight  was  a 
party  to  and  cognizant  of  the  fraud.  She  is  a  proper  party,  and  the  com- 
plaint states  a  cause  of  action  against  her.     She  would  be  a  propc  * 
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necessaiy  pariy,  eyen  if  she  knew  nothing  about  the  fraud.  Under  the 
ciicnmstances  alleged  in  the  complaint,  aside  from  the  allegation  of  her 
knowledge  of  and  participation  in  the  fraud,  she  is  the  holder  of  the 
naked  legal  title  which  the  plaintiffs  seek  to  have  subjected  to  their 
equitdesi  "Equity  will  relieve  by  canceling  the  fraudulent  apparent 
transfer,  and  by  compelling  a  reconveyance  or  reassignment,  even  as 
a^nst  the  holder  who  is  innocent  of  wrong:''  2  Pomeroy  Eq.  Jur.,  sec. 
913. 

The  judgment  of  the  court  below  is  reversed  with  costs,  and  the  cause 
is  remanded  to  the  third  district  court,  with  directions  to  the  court  to 
OTemile  the  demurrer. 


People,  etc.,  v.  Tbematih!. 

•  FUed  February  IS,  1884, 

A  FuomvE  VBOM  Justice  Chaboed  with  a  Felony  has  no  right  to  be  heard  on  asy 
appeal  made  in  hts  behalf. 

JN£iTH£n  AM  Obdeb  Fobfeitinq  A  DEFENDANT'S  Bail  for  failure  to  appear  at  the 
tri^  nor  an  order  refusing  to  entertain  a  motion  to  set  aside  the  same  while  the  defendant 
waa  still  a  fugitive  from  justice,  nor  an  order  directing  the  payment  of  the  forfeited  bail 
money  into  the  treasury  are  appealable.  » 

Appeal  from  the  third  district  court.  The  defendant  was  indicted  in 
the  court  below  for  burglary.  When  arraigned  he  pleaded  not  guilty, 
and  his  bail  was  fixed  at  one  thousand  dollars,  which  sum  he  deposited 
with  the  clerk  in  lieu  of  bail,  in  accordance  with  the  provisions  of  section 
—  of  the  criminal  practice  act,  and  was  thereupon  discharged  from  actual 
custody.  At  a  subsequent  term  of  the  court  the  case  was  set  for  trial  on 
a  certain  day,  and  when  the  case  was  reached  for  trial  on  that  day,  the 
defendant  did  not  appear  in  person,  but  was  represented  by  the  attorney 
who  had  appeared  with  and  for  him  at  the  time  of  the  arraignment. 
When  the  case  was  called  for  trial,  the  defendant  not  appearing,  the  pros- 
ecution moved  for  a  forfeiture  of  the  money  deposited  in  lieu  of  bail. 
The  attorney  who  had  before  appeared  for  the  defendant,  at  this  time  ob- 
jected to  the  defendant's  being  called,  or  any  proceedings  being  taken  to 
declare  the  deposit  forfeited,  ''  on  the  ground  that  the  indictment  in  said 
cause  did  not  set  forth  any  public  offense  against  the  laws  of  the  terri- 
toiy  of  Utah,"  and  requested  the  privilege  of  being  heard  on  the  suffi- 
ciency of  said  indictment.  The  district  attorney  objected  to  the 
appearance  of  said  attoniey,  and  to  his  right  to  be  heard  as  requested,  on 
the  ground  that  the  defendant  had  no  right  to  appear  by  attorney  or 
counsel,  and  that  his  attorney  had  no  right  to  be  heard  in  the  case.  The 
court  BO  decided,  and  thereupon  the  defendant  was  called,  and  not  appear- 
ing, an  order  of  forfeiture  was  entered;  to  all  of  which  the  attorney  for 
defendant  excepted.  Afterwards,  but  during  the  same  term,  and  without 
any  personal  appearance  on  the  part  of  the  defendant,  and  without  his. 
surrendering  himself  in  any  way  to  the  custody  of  any  officer,  his  counsel 
moved  the  court  to  discharge  the  order  of  forfeiture  upon  the  same 
grounds,  substantially,  on  which  he  had  sought  to  resist  the  entry  of  the 
order.  The  hearing  upon  this  latter  motion  was  postponed  from  time  to. 
time,  and  finally  came  on  to  be  heard  during  the  April  term  of  the  courts 
at  wliich  time  the  district  attorney  objected  to  the  hearing  of  the  motion, 
on  the  ground  that  the  defendant. was  atlarge,  and  could  not  be  heard  in 
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an  application  to  discharge  the  forfeiture  unless  personally  present,  and 
in  support  of  his  objection,  presented  a  certificate  of  the  United  States 
marshal  showing  that  the  defendant  was  still  at  large,  a  fugitive  from 
justice.  The  court  received  the  certificate  and  refused  to  entertain  said 
motion,  to  which  counsel  for  defendant  excepted.  Afterwards  the  court 
ordered  the  clerk  to  pay  over  said  deposit  of  money  to  the  territorial 
treasurer,  as  directed  by  section  411  of  the  criminal  practice  act. 

Arthur  Brown,  for  the  appellant. 

Zera  Snow,  for  the  respondent. 

Emerson,  J.  This  appeal,  prosecuted  on  the  part  of  defendant  by  his 
counsel,  is  from  the  order  of  me  court  forfeiting  the  money  deposited  in 
lieu  of  bail,  upon  the  default  of  the  defendant  in  not  appearing  when 
the  case  was  called  for  trial,  and  from  the  ruling  of  tne  court  in  re- 
fusing to  entertain  the  motion  to  discharge  the  order  of  forfeiture  made 
by  his  counsel  while  the  defendant  was  still  at  large,  a  fugitive  from  jus- 
tice, and  without  his  having  in  any  manner  surrendered  himself  to  the 
jurisdiction  of  the  court  subsequent  to  the  order  of  forfeiture,  and  no 
excuse  whatever  being  offered  for  his  failure  to  appear  at  the  trial,  and 
also  from  the  order  of  the  court  directing  the  clerk  to  pay  over  the  money 
deposited  to  the  territorial  treasurer.  When  the  cause  was  called  for 
argument  the  assistant  district  attorney  (Zera  Snow,  Esq.)  moved  the 
court  to  dismiss  the  appeal,  on  the  ground  that  the  defendant  was  still  at 
large,  a  fugitive  from  justice — this  fact  is  made  to  appear  by  the  certifi- 
cate of  the  United  States  marshal,  nor  is  it  denied  by  the  counsel  who 
prosecutes  this  appeal  for  the  defendant — and  upon  the  further  ground 
that  the  orders  themselves  are  not  appealable.  The  appeal  should  be  dis- 
missed on  both  grounds. 

The  offense  charged  is  a  felony,  and  so  long  as  defendant  remains  a 
fugitive  from  justice  he  has  no  right  to  be  heard  upon  any  appeal  in  his 
behalf  in  this  court:  People  v.  Redings,  55  Cal.  290,  where  many  cases 
are  reviewed,  all  holding  the  same  way.  Certainly,  this  defendant  has  no 
right  to  be  heard  while  he  refuses  to  submit  himself  to  the  jurisdiction  of 
the  court  upon  any  matters  connected  with  the  proceedings  appealed 
from. 

The  orders  are  not  appealable.  They  were  but  steps  in  the  criminal 
proceedings  commenced  by  the  filing  of  the  indictment,  and  if  review- 
able at  all  could  only  be  so  on  an  appeal  from  a  final  judgment:  People 
V.  Clark,  42  Cal.  622. 

The  appeal  is  dismissed. 


Sop.  Ct  WasL]  Pabkeb  v.  Denny.  209 


SUPREME  COURT  OF  WA8HIN0T0N  TERRITORY. 

Paskeb  £T  al.  v.  Denny^ 
Filed  July  11, 1883. 

An  Appeal  will  not  be  Dismissed  fob  Formal  Defects  in  the  Notice  of  Appeal 
in  regutl  to  the  title  of  the  court  and  cause  and  the  particular  description  of  the  judg- 
ment appealed  from,  when  the  provisions  of  the  statute  are  substantially  complied  with 
ia  such  respects. 

A  Notice  of  Appeal  shouu)  Contain  a  Pabticular  Description  of  every  ruling, 
(vder,  decree,  or  decision  whereby  the  appellant  has  been  aggrieved.  All  that  it  is  es- 
seatial  for  the  appellant  to  say  in  such  regard  is,  that  he  nas  been  aggrieved  by  the 
following  orders,  rulings,  and  decisions,  and  then  enumerate  them  severally  by  descrip- 
UoQs  samcient  to  identify  each. 

Appeal  from  the  dictrict  court.     The  opinion  states  the  facts. 
A,  E.  Isham,  for  the  appellant. 
Jllen  iB  Thompson,  for  the  appellee. 

Geeene,  C.  J.  We  are  agreed  that  the  formal  defects  of  this  notice  of 
appeal  in  regard  to  the  title  of  the  court,  and  title  of  the  cause,  and  the 
particular  description  of  the  judgment  appealed  from,  are  not  such  as 
woold  warrant  a  dismissal  of  the  appeal.'  It  is  not  every  non-compliance 
with  the  provisions  of  section  468  that  will  fall  outside  the  saving  provis- 
ions of  section  464.  What  the  court  is  from  which  the  appeal  is  taken, 
and  what  the  cause  and  judgment  are  which  are  brought  here,  suffi- 
ciently appear  from  the  notice.  In  these  particulars  there  is  a  substantial 
compliance  with  the  statute.  But  this  notice  has  faults  not  so  easily  over- 
looked. Two  sorts  of  notices  are  prescribed  by  section  458.  One  is  for 
cases  in  error,  the  other  for  cases  upon  appeal.  These  two,  though  they 
are  intended  to  be,  similar  in  structure,  do  not  necessarily  assume  the 
same  form.  The  one  must  contain  a  particular  description  of  the  errors 
assigned,  the  other  a  particular  description  of  each  ruling  or  order  whereby 
the  appellant  claims  to  have  been  aggrieved;  or,  in  other  words,  one  must 
baTe  in  it  a  specific  assignment  of  errors,  the  other  a  specific  list  of  inju- 
rious rulings,  orders,  or  decisions.  A  like  purpose  is  intended  to  be  ac- 
complished both  by  the  list  and  by  the  assignment.  It  is  to  narrow  the 
range  of  controversy  to  its  minimum ,  to  define  it,  and  to  apprise  the  ad- 
verse party  and  the  appellate  court  of  its  extent.  But  the  nature  of  the 
derice  for  effecting  this  purpose  is  different  in  the  one  from  what  it  is  in 
the  other.  Under  the  old  common-law  practice,  an  assignment  of  errors 
^as  a  pleading,  the  allegations  whereof  were  to  be  proved  by  the  produc- 
tion of  the  record  from  the  lower  court,  and  its  nature  is  still  the  same 
vien  incorporated  in  the  notice  required  by  our  statutoiy  practice. 

But  the  list  of  obnoxious  rulings  required  to  be  in  tlie  notice,  under 
onr  statute,  in  an  appeal  case,  is  not  in  the  nature  of  a  pleading,  but  of  an 
election.  Notwithstanding  this  distinction,  however,  there  is  no  reason 
why  the  same  rules  for  brevity  and  simplicity  of  statement  should  not 
»pply  as  well  to  the  list  as  to  the  assignment.  They  have  been  assimi- 
lated by  the  legislature  on  purpose  to  simplify  and  unify  the  procedure 
for  getting  common-law  and  chancery  cases  into  this  court  for  review.  It 
is  possible  to  choose  a  form  of  words  which  will  servo  equally  well  for 
the  one  as  for  the  other.  All  the  statute  requires  on  appeal  is  a  particu- 
lar description  of  every  ruling,  order,  decree,  or  decision  whereby  appel- 


210  West  Coast  Reporter.  [Sup.  CL  WasL 

lant  has  been  aggrieved.  What  more  is  it  necessary  for  him  to  say,  then, 
than  that  he  has  been  aggrieved  by  the  orders,  rulings,  and  decisions 
following,  and  then  enumerate  them  severally  by  descriptions  sufficient 
to  identify  each  ?  But  in  the  notice  before  us,  the  particular  description 
of  orders  objected  to  is  a  bewildering  mass  of  involved  statement,  repeti- 
tion, and  surplusage.  Sixteen  or  eighteen  pages  are  filled  with  a  stretch- 
ing and  stuffing  of  what  might  be  amply  stated  in  a  couple  of  pages. 

All  thit  was  done  by  the  referee  was  covered  by  the  order  of  the  judge 
in  passing  upon  the  referee's  report.  A  designation  of  that  single  order, 
as  one  by  which  appellant  has  been  aggrieved,  would  have  been  enough 
to  bring  before  this  court  the  entire  doings  of  the  referee. 

We  feel  compelled  to  strike  from  this  notice,  therefore,  all  in  it  relat- 
ing to  interlocutory  matter.  This  will  not  necessitate  a  dismissal  of  the 
appeal,  although  it  may  render  an  amendment  of  the  notice  desirable. 
We  wish  to  say  further,  in  regard  to  this  notice,  that  it  is  altogether  too 
prolix  from  beginning  to  end.  Among  other  peculiarities,  we  remark 
that  it  embodies  matter  showing  that  a  bill  of  exceptions  was  made  in 
the  lower  court,  and  includes  much  that  constitutes  that  bill.  A  bill  of 
exceptions  has  no  place  nor  function  in  a  chanceiy  cause;  besides  in- 
cumbering the  records,  it  greatly  and  uselessly  enhances  cost.  Motion 
denied;  and  it  is  ordered  that  all  matter  in  the  transcript  from  the  third 
line  of  page  286  to  the  sixteenth  line  of  page  307,  inclusive,  be  sthcken 
out. 

WmoABD  and  Hott,  JJ.,  concurred. 


Crawfobd  et  al.  V,  Halleb. 


Filed  July  U,  X88S, 


Failure  to  File  Transcript — Dismissal  of  Appeal. — ^Where  the  transcript  on 
appeal  was  filed  less  than  fifecen  days  before  the  commencement  of  the  term,  the  appeal 
will  be  dismissed  unless  the  appellant  shows  himself  guiltless  of  inexcusable  laches  in 
not  having  filed  the  transcript  sooner. 

Ebrob  to  the  district  court.     The  opinion  states  the  facts. 

Struve,  Haines  db  McMicbin  and  J.  R,  Letvis,  for  the  plaintiff  in  error. 

McNaught,  Ferry,  McNaught,  and  MUckell,  for  the  defendant  in  error. 

Greene,  C.  J.  The  transcript  in  this  cause  was  filed  less  than  fifteen 
days  before  the  term,  and  was  unaccompanied  by  any  authenticated 
copy  of  the  notice  of  appeal.  On  account  of  a  want  of  compliance,  in 
these  respects,  with  sections  459  and  460  of  the  code,  appellee  moved  to 
dismiss  the  appeal. 

Hearing  of  this  motion  was  continued,  and  meantime  leave  was  given 
to  appellants  by  a  day  certain  to  bring  in  a  duly  certified  copy  of  the 
appeal  notice,  and  to  show  themselves  guiltless  of  inexcusable  laches  in 
not  having  the  transcript  filed  sooner.  Afterwards,  on  the  set  day,  ap- 
pellants filed  the,  certfeed  copy  of  notice,  but  failed,  and  still  fail,  to 
make  the  proposed  showing;  very  earnestly  they  contend  that  no  show- 
ing is  necessary;  each  party,  after  full  argument,  submits  the  motion. 

Resort  must  be  had  to  a  number  of  sections  of  our  code  in  order  to  de- 
termine intelligently  the  questions  involved.  Especially  applicable  and 
entirely  decisive,  to  our  mind,  are  the  various  provisions  of  the  code 
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touching  tho  taking  of  appeals  and  the  curing  of  defects'  and  informali- 
ties. Section  453  begins  with  a  clause  which  fixes  six  months  next  after 
judgment  as  the  period  within  which  an  appeal  must  be  taken. 

Putting  the  case  at  .bar  to  a  computation,  we  find  that  the  six  months 
had  elapsed  on  the  fourth  day  of  last  May,  sixty-six  days  before  this 
term  commenced.  Embraced  in  section  458  is  a  clause  that  prescribes 
that  an  appeal  '^  shall  be  taken  by  filing  with  the  clerk  of  the  court  in 
which  the  judgment  or  order  appealed  from  is  entered  a  notice  stating 
the  appeal  from  the  same,  or  some  specific  part  thereof^  and  serving  a 
copy  of  said  notice  on  the  adverse  party  or  his  attorney."  Continuing 
the  subject  of  taking  an  appeal,  section  459  says  that  ''an  appeal  shall 
not  be  perfected  until  the  notice  has  been  served  on  the  adverse  party  or 
his  attorney  of  record,"  and  then  proceeds  to  provide  that  upon  payment 
of  his  fees,  the  clerk  shall  forthwith  transmit  a  transcript  of  the  record 
in  the  cause.  The  word  "  forthwith"  in  this  section,  459,  does  not  cast 
on  the  clerk  any  unreasonable  instantaneousness  of  action,  nor  does  it, 
together  with  tlie  connected  words,  take  from  appellant  the  right,  nor 
rdieve  him  from  the  duty,  of  looking  after  and  supervising,  or  abridge 
his  privilege  of  interrupting,  the  preparation  of  his  transcript.  Ob- 
viously, the  intent  of  tiie  language  is,  t^t  the  clerk  shall,  as  quickly  as 
may  reasonably  be,  consistentiy  with  the  nature  of  the  record  and  the 
Appellant's  actions  and  directions,  send  up  the  transcript.  Failure  of  the 
tianscript  to  reach  this  court  speedily,  even  after  payment  of  fees,  is  not 
to  he  imputed  to  negligence  of  the  clerk  until  the  presumption  that  he 
bas  acted  as  he  ought  is  fairly  rebutted. 

Passing  to  sections  460  and  461,  we  find  the  former  enacting  that  the 
notice  ''must  be  served  at  least  thirty  days,  and  the  cause  docketed  at 
least  fifteen  days,  before  the  first  day  of  the  next  term  of  the  supreme 
court,  or  the  same  shall  not  then  be  tried  unless  by  the  consent  of  parties;" 
and  the  latter,  that  "if  the  appellant  fails  to  file  a  transcript  and  have 
the  same  docketed,  as  provided  in  the  preceding  section,  the  appellee 
may  file  a  certified  copy  of  the  judgment  or  order  appealed  from,  and  of 
the  notice  served,  and  on  motion  have  the  appeal  dismissed,  provided, 
that  when  the  failure  to  file  the  transcript  is  owing  to  the  fault  or  omis- 
sion of  the  clerk  of  either  the  appellate  or  inferior  court,  or  other  cir- 
cumstances over  which  the  appellant  has  no  control,  the  court  shall  not 
dismiss  the  cause,  but  shall  fix  such  time  for  hearing  the  same  as  shall 
insure  fair  trial." 

EflEect  must  be  given  to  both  these  last  two  sections,  and  such  that  they 
Bhall  not  conflict.  Referring  to  section  453,  we  see  that  a  party  to  a 
judgment  in  the  district  court  has  a  full  six  months  within  which  to  de- 
cide whether  he  will  appeal.  Six  months  may  expire,  and  consequently 
his  decision  to  appeal  may  occur,  where  the  time  remaining  before  the 
next  term  of  the  supreme  court  is  too  short  to  admit  of  a  service  of  notice 
and  filing  of  transcript,  outside  the  periods  limited  in  section  460.  Over 
the  date  of  expiration  of  his  statutory  time  for  appeal  appellant  has  no 
control.  No  fault,  therefore,  could  be  attributed  to  him  if  the  failure  to 
file  in  time  depended  upon  that  date.  Such  a  case,  and  all  other  cases 
where  through  any  circumstance  beyond  his  control  the  statutory 
periods  of  section  460  may  not  have  been  observed,  are  met  and  pro- 
vided for  in  that  clause  of  the  section  which  says,  that  either  of  those 
periods  failing,  there  shall  be  no  trial  at  the  return  term  unless  by  con- 
tent 
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In  section  460  proVision  is  thus  made  for  the  rights  of  parties  "when- 
eyer  tardiness  or  omission  of  service  or  filing  has  happened  from  some 
circumstance  not  under  appellant's  control,  or  otherwise  excusable;  while 
in  section  4G1  provision  is  made  for  the  rights  of  appellee  in  cases  where 
such  tardiness  or  omission  is  owing  to  any  circumstance  which  was  under 
appellant's  control. 

Section  461  manifestly  contemplates  that  there  shall  be  a  dismissal 
under  certain  circumstances,  and  plainly  intends  that  those  circum- 
stances shall  be  adjudged  to  exist  where  there  is  inexcusable  negligence 
on  the  part  of  the  appellant.  Nothing  of  value  in  the  way  of  interpreta- 
tion or  construction  can,  as  we  think,  be  got  from  gazing  at  the  narrow 
literal  purview  of  the  first  half  of  section  461. 

Our  opinion  is  that  the  question  thence  arising,  whether  or  not  there  is 
a  total  omission  or  only  a  mere  delay,  is  entirely  a  barren  one.  The  legis- 
lature is  here  dealing  with  very  grave  interests,  that  surely  ought  not, 
and  can  not  be  intended  to,  turn  on  a  consideration  which  is  not  of  the 
slightest  practical  importance.  Great  weight,  no  doubt,  in  construing 
this  and  the  preceding  sections,  should  be  given  to  the  liberal  provisions 
of  our  code,  and  particularly  those  of  section  466,  regarding  defaulte,  de- 
fects, and  informalities. 

On  careful  review  of  those  provisions,  however,  it  will  be  easily 
gathered  that  they  are  not  meant,  in  any  case,  to  shield  a  man  from  the 
consequences  of  his  own  inexcusable  neglect. 

Our  duty  is  to  apply  those  provisions  generously  to  aid  all  proper 
cases,  but  not  to  extend  them  to  situations  they  were  never  meant  to  cover. 
Defendants  below,  appellants  here,  while  showing  no  excuse  whatever 
for  their  failure  to  file  this  transcript  in  time,  would,  were  this  motion 
denied,  succeed  in  putting  the  appellee  te  an  injurious  election,  either  to 
argue  this  cause  at  this  term  vnthout  the  full  statutory  time  for  prepara- 
tion, or  te  have  determination  of  his  suit,  and  perhaps  collection  of  his 
demand,  postponed  at  least  a  year. 

Motion  granted,  and  appeal  dismissed. 

WiNGARD  and  HoYT,  JJ.,  concurred. 


Stiles  v.  James. 

Itled  August  6,  1883, 

Venue,  when  must  be  Alleged. — In  an  action  to  recover  the  poesession  of  specific 
personal  property,  the  jurisdiction  of  the  court  must  he  shown  hy  an  allegation  in  the 
complaint  of  the  place  of  detention.  A  failure  to  make  such  allegation  can  not  be  taken 
advantage  of  after  verdict  when  the  sheriff's  return  shows  that  the  property  was  taken 
in  the  county  over  which  the  court  had  jurisdiction. 

Error  te  the  district  court  of  Columbia  county.  The  opinion  states 
the  facts. 

Siurtevani,  Scoity  and  J.  B.  AUen,  for  the  plaintiff  in  error. 

George  and  Goodman,  for  the  defendant  in  error. 

WiNGARD,  J.  This  was  an  action  begun  in  the  above-mentioned  court 
for  the  recovery  of  the  possession  of  specific  personal  property,  to  wit, 
two  horses.  Upon  issues  joined,  the  cause  was  tried  by  a  jury  at  the 
regular  June  term,  1882,  and  a  verdict  was  returned  in  favor  of  the 
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plaintiff.  'Opon  the  return  of  this  verdict,  the  defendant's  counsel  filed 
a  motion  in  arrest  of  judgment,  on  the  ground  that  the  court  had  no  juris- 
diction of  the  subject-matter  of  the  action,  for  the  reason  that  the  com- 
plaint failed  to  show  that  at  the  commencement  of  this  action  the  property 
was  detained  in  Columbia  or  Garfield  counties,  for  which  said  court  was 
bolden,  or  elsewhere.  The  court  below  sustained  the  motion,  and  subse- 
quentlj,  during  the  term,  a  motion  was  made  by  defendant's  attorney  to 
dismiss  the  action,  which  motion  was  likewise  sustained  by  the  court. 
This  action  of  the  court  in  sustaining  the  aforesaid  motions  is  assigned 
as  error. 

The  return  of  the  sheriff  in  the  transcript  before  us  shows  that  the 
property  was  found  and  taken  by  him  within  the  jurisdiction  of  the 
court,  to  wit,  in  Garfield  county  aforesaid.  We  are  of  opinion  that  an 
allegation  of  venue  in  the  complaint  was  essential  to  give  the  court  juris- 
diction of  the  subject-matter;  but  although  no  mention  appears  to  have 
been  made  during  the  proceedings  in  the  court  below  of  the  sheriff's 
return,  the  court  was  boimd  to  have  knowledge  of  the  record,  and  that 
record  discloses  that  the  property  was  within  the  jurisdiction  of  the  court. 
The  substantial  rights  of  the  defendant,  therefore,  were  not  affected  by 
the  defect  in  the.  complaint,  and  the  court  should  have  disregarded  it: 
Code  of  1881,  sec.  113. 

Let  the  judgment  of  the  court  below,  in  arresting  the  judgment  and 
dismissing  the  action,  be  reversed. 

Greene,  C.  J.,  concurred. 

HoTT,  J.,  concurring.  I  concur  in  the  result,  but  am  not  prepared  to 
bold  that  an  allegation  of  venue  in  cases  of  this  kind  is  essential  to  juris- 
diction. 


Beknett  v.  XJotted  States. 

lUed  August  6, 1883. 

As  Appeal  from  a  Judgment  Rendered  in  Favor  of  the  United  States  can 
cot  be  perfected  without  service  of  notice  upon  the  United  States.  Such  service  should 
be  made  upon  the  United  States  attorney;  service  upon  his  assistant  is  not  sufficient. 

MonoK  to  dismiss  writ  of  error.     The  opinion  states  the  facts. 

Struve  &  Haines^  for  the  plaintiff  in  error. 

J.  £,  Allen,  United  States  attorney,  and  C.  H,  Hanford,  assistant  United 
States  attorney,  for  the  defendant  in  error. 

HoTT,  J.  Whatever  rule  of  practice  applies  in  cases  of  this  kind,  it  is 
neceesaiy  to  the  perfecting  of  an  appeal  that  there  should  have  been 
service  upon  the  United  States;  and  the  United  States  attorney  for  this 
territory  is  the  only  representative  thereof  upon  whom  service  could  have 
been  made,  and  service  upon  his  assistant  was  not  service  upon  him,  and 
could  not  therefore  bind  the  said  United  States,  and  the  writ  of  error 
must  be  dismissed  for  want  of  service  of  notice  thereof  on  the  adverse 
party.  It  is  proper  for  us  to  state  further  that,  in  our  opinion,  the  leg- 
islative assembly  of  this  territory  has  failed  to  prescribe  any  rule  of  prac- 
tice applicable  to  cases  to  which  the  United  States  is  a  party,  and  that, 
in  the  absence  of  such  legislation,  the  rules  of  practice  as  they  existed 
at  common  law,  so  far  modified  as  to  make  them  applicable  to  our  insti- 
tutions and  condition,  govern  in  these  cases. 

GsEQiB,  C.  J.,  and  Wtsqjlsd,  J.,  concurred. 
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Cety  op  Walla  Walla  v.  Moobe  et  al. 

Filed  August  6,  1883, 

A  Dependant  Who  Consents  to  Try  a  Case  without  a  Juet  thebebt  Waifes 
his  right  to  afterwards  object  that  the  plaintifiisi*  remedy  was  in  law  rather  than  in 
equity. 

Description  bt  Reference  to  Map-t-Estoppel. — One  who  records  his  claim  to  cer- 
tain real  estate,  describing  the  same  as  bounded  by  a  certain  street  as  shown  upon  a  re- 
corded map,  and  who  afterwards  receives  a  deed  to  such  property  by  the  same  descrip- 
tion, is  estopped  to  deny  the  existence  of  the  street  as  shown  oy  such  map. 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states  the 
facts. 

Langford  S  Anders,  for  the  appellants.       ' 

Allen  and  Thompson,  for  the  appellees. 

HoTT,  J.  This  was  a  suit  in  equity  to.  have  a  certain  building  declared 
a  public  nuisance,  and  have  it  abated  as  such,  and  was  brought  by  the  city 
of  Walla  Walla  against  the  defendants,  who  were  in  possession  of  said 
building. 

A  large  number  of  questions  have  been  raised  and  ably  argued  by  conn- 
sel,  but  as  the  court  tinds  difficulty  in  harmonizing  its  views  as  to  some 
of  the  most  important  of  them,  we  have  concluded  to  pass  upon  only  such 
as  are  necessary  for  the  purposes  of  this  case.  The  hrst  objection  urged 
by  the  appellants  to  the  proceedings  below  is,  that  the  court  overruled  their 
.  demurrer  to  the  complaint,  which  they  claim  should  have  been  allowed, 
because  the  complaint  did  not  show  the  plaintiff  entitled  to  equitable  re- 
lief, but  we  think  that  the  said  city  in  prosecuting  this  action  was  actLog 
for  the  public  at  large,  and  was  therefore,  for  the  purposes  of  said  suit, 
clothed  with  all  the  attributes  of  sovereignty;  besides,  the  defendants,  by 
consenting  to  try  the  case  without  a  jury,  in  our  opinion,  thereby  waived 
the  right  to  afterwards  object  that  the  action  was  in  equity  ratner  than 
at  law. 

The  principal  question  in  the  case  was  as  to  whether  the  land  upon 
which  the  said  building  was  situated  was  a  part  of  Second  street  in  said 
city  or  the  private  property  of  the  defendants.  The  only  title  claimed  by 
defendants  was  claimed  from  one  D.  S.  Baker,  and  if  the  said  D.  S. 
Baker  was  not  in  a  situation  to  assert  his  title  to  said  land  as  against  the 
public,  at  the  time  he  conveyed  the  land,  it  will  follow  under  the  circum- 
stances of  this  case  that  defendant  will  occupy  the  same  situation. 

It  is  conceded,  or  is  sufficiently  shown,  that  the  disputed  land  is  a 
part  of  Second  street,  as  it  appears  upon  the  recorded  plat  of  said  village, 
and  the  decisive  question  is  as  to  whether  said  Second  street,  as  it  appears 
upon  said  plat,  must  be  taken  to  be  correct,  and  for  the  purposes  of  this 
case  we  think  it  must,  as  the  said  D.  S.  Baker  had  by  his  acts  so  far 
adopted  said  plat  in  reference  to  the  particular  portion  thereof  affecting 
this  question  that  he  will  not  now  be  allowed  to  make  any  claim  in  op- 
position thereto.  As  early  as  1861  he  caused  lots  1  and  10,  in  block  Iz, 
to  be  recorded  on  the  city  records  of  said  city  in  his  name,  describing 
them  in  his  claim  therefor  as  such  according  to  the  recorded  plat,  upon 
which  plat  said  Second  street  appeared  as  bounding  said  lot  1  on  the 
side,  and  covering  the  very  property  in  question  in  this  suit.  He 
afterwards  made  to  said  city  a  verified  claim  to  a  part  of  the  same 
lots^  describing  said  lot  1  as  bounded  by  Second  street,  along  that  veiy 


Sup.  Ct.  Cal.]  Clarke  v.  Hundlet.  215 

boundary  which  in  fact  was  bounded  bj  the  land  in  question,  and  upon 
his  said  claim  received  from  it  a  deed  with  a  like  recognition  of  the  dis- 
puted territoiy  as  a  part  of  Second  street;  these  acts,  and  some  others  of 
similar  nature  appearing  in  the  record,  in  our  opinion,  estop  him  as  above 
stated.  Whence  it  follows,  that,  as  between  the  parties  to  this  suit,  the 
bmlding  in  question  is  in  said  Second  street,  and  that  the  judgment  of 
the  court  below  so  deciding  and  decreeing  its  abatement  must  be  affirnied, 
and  it  is  so  ordered.  Let  the  cause  be  remanded,  with  instructions  to 
the  court  below  to  carry  into  effect  its  said  judgment  and  decree. 

Greene,  C.  J.,  and  WmaABD,  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  9,352. 

Clabxb  et  al.  v.  Hundley,  Judge,  etc. 

Departmemt  Two,    FUed  March  5,  IS84. 

A  Plauvttff  can  not  Dismiss  an  Action  ot  his  Own  Motion  after  the  defendant 
has  answered  and  averred  matters  upon  which  affirmative  relief  is  asked,  growing  out 
of  the  transactions  set  forth  in  the  complaint. 

Appucation  for  a  writ  of  mandamus.    The  opinion  states  the  facts. 
George  Cadwalader'^  for  the  petitioners. 
«7.  D.  Goodwin^  for  the  respondent. 

Myeick,  J.  This  is  an  application  for  a  writ  df  mandate  requiring  the 
respondent,  as  judge,  and  the  court  in  which  he  presides,  to  proceed  with 
the  trial  of  a  case. 

Eleanor  Murdock,  as  administratrix  of  her  deceased  husband,  com- 
menced an  action  against  the  petitioners  herein,  as  defendants,  for  an 
accoimting,  by  reason  of  matters  set  forth  in  her  complaint,  and  to  ob- 
tain a  decree  that  the  said  defendants  convey  to  her  certain  real  estate 
which  had  been  conveyed  to  them  by  plaintiff's  intestate  as  security  for 
certain  moneys;  alleging  the  amounts  received  by  the  defendants  and 
the  value  of  use  and  occupation  to  be  sufficient  to  pay  off  the  indebted- 
ness. The  defendants  answered,  averring  further  advances,  and  the  pay- 
ment of  expenses  by  them  of  more  than  the  amounts  received,  claiming 
a  balance  and  the  original  amount  loaned  to  be  still  due,  and  asked  for 
an  accounting,  and  that  the  real  estate  conveyed  as  security  as  above 
mentioned  be  sold  to  satisfy  the  amount  due  them.  This  action  was 
pending  in  the  court  in  which  the  respondent  presides.  While  so  pend- 
mg,  and  before  October  10, 1883,  the  cause  was  set  down  for  trial  on  the 
twenty-ninth  of  October,  1883.  On  said  tenth  of  October  the  plaintiff's 
attorney  filed  with  the  clerk  a  paper  in  which  it  was  stated  that  **the 
plaintiff  dismisses  the  above-entitled  action  at  the  costs  of  said  plaintiff, 
and  the  clerk  of  said  court  is  hereby  requested  to  enter  such  dismissal  in 
his  register  of  said  actions."  He  also  filed  another  paper,  in  which  he 
moved  the  court  to  dismiss  the  action  at  plaintiff's  cost,  without  preju- 
dice. Notice  of  the  motion  was  given,  and  a  hearing  thereon  was  had 
October  18th,  and  denied.  No  order  for  or  relating  to  the  dismissal  ap- 
peals on  the  register^  but  in  the  blotter  are  entries  of  items  of  clerk's 
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costs,  including  the  papers  above  referred  to.  On  the  tweniy-ninth  of 
October,  the  d^y  on  which  the  cause  had  been  set  down  for  triiil,  the 
parties  appeared  by  counsel,  and  the  plaintiff  objected  to  the  trial  of  the 
cause  proceeding,  on  the  ground  that  she  had  dismissed  the  action  by 
filing  the  paper  first  above  referred  to.  The  court  declined  to  proceed 
with  the  trial,  for  the  reason  that  the  action  of  the  plaintiff  had  dismissed 
the  suit,  and  there  was  no  cause  pending  before  the  court. 

We  are  of  opinion  that  the  plaintiff  did  not,  and  that  she  could  not, 
dismiss  the  action  of  her  own  motion.  The  defendants  had  averred  mat- 
ter upon  which  they  sought  aflirmative  relief,  growing  out  of  the  trans- 
actions set  forth  in  the  plaintiff's  complaint:  See  C.  0.  P.,  sec.  581, 
subd.  1. 

Let  the  verit  issue  as  prayed  for. 

Shabpsteik  and  Thobnton,  JJ.,  concurred. 


No.  9,187. 

SmNN  V,    CUMMIKS. 
Department  Ttoo,    Filed  Mtarch  6, 188J^ 

Failure  to  Indobse  the  Name  of  the  Plaintiff's  Attoknet  on  the  Bacjk  ot 
THE  Summons  does  not  invalidate  the  same  when  snch  name  is  written  on  the  lace  of 
the  Bummons. 

The  Pendency  of  a  Motion  tq  Vacate  a  Pretended  Service  of  Summons  doeB 
not  extend  the  time  specified  therein  for  answering. 

Appeal  from  a  judgment  of  the  superior  court  for  Lassen  couniy,  en- 
tered in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Goodwin  db  Kelly,  for  the  appeUant. 

G.  McGlmJcey,  for  the  respondent. 

Shabpstein,  J.  Appellant  insists  that  it  is  essential  to  the  validify  of 
a  summons  that  the  name  of  the  plaintiff's  attorn^  be  indorsed  on  it. 
The  code  provides  that  **  the  name  of  the  plaintiff's  attorney  must  be 
indorsed  on  the  summons:"  C.  C.  P.,  sec.  407.  There -was  not  in  this 
case  a  literal  compliance  vnth  that  provision.  The  name  of  the  plaintiff's 
attorney  appears  on  the /ace  and  not  on  the  bcbch  of  the  summons.  There- 
fore it  is  not  indorsed  on  the  summons.  And  if  we  could  see  that  the  de- 
fendant might  possibly  be  prejudiced  by  this  circumstance,  it  would  be 
our  duty  to  reverse  the  judgment.  But  we  can  not.  The  object  of  the 
law  doubtless  is  to  have  the  name  of  the  plaintiff's  attorney  indorsed  on 
the  summons,  so  as  to  inform  the  defendant  who  such  attorney  is.  While 
it  is  advisable  in  all  cases  to  literally  comply  vnth  the  provisions  of  the 
code,  nothing  short  of  a  substantial  departure  therefrom  can  properly  be 
held  to  be  fatal  to  a  proceeding  under  it.  *  *  Its  provisions  and  all  proceed- 
ings under  it  are  to  be  liberally  construed,  with  a  view  to  effect  its  objects 
and  to  promote  justice:"  Id.,  sec.  4. 

Tlie  pendency  of  the  defendant's  motion  ''to  dismiss,  vacate,  and  set 
aside  the  pretended  service  of  summons  and  copy  of  complaint"  did  not 
extend  the  time  specified  in  the  summons  for  answering  the  complaint. 
"When  the  default  was  entered,  there  had  been  no  appearance  in  the  case 
by  the  defendant,  and  we  are  unable  to  discover  any  ground  on  which 
the  judgment  should  be  reversed. 

Judgment  affirmed. 

Mybigk  and  Thobnton^  JJ.,  concurred. 


WEST  COAST  REPORTER 

Whole  Na  12.  IIabch  20,  1884.  Vol.  IL    No.  4. 


BIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

CoTiiinued. 

Whebe  the  prior  appropriation  extends  to  all  the  water  flowing  in 
the  stream  at  the  point  of  diversion,  the  appropriator  may  enlarge  his 
ditch  at  pleasure,  and  so  increase  the  amount  actually  diverted,  and 
other  parties  whose  claims  to  the  stream  are  subsequent  C€kn  not  com- 
plain of  such  enlargemerit/  Where  the  prior  appropriation  extends 
only  to  a  portion  of  the  stream,  and  is  determined  by  the  amount  act- 
ually diverted,  the  measure  of  such  appropriation  and  of  the  appro- 
priator's  right  seems  to  be  the  quantity  of  water  which  could  actually 
be  carried  by  his  ditch  in  the  size  and  condition  in  which  it  was  when  • 
the  subsequent  appropriation  above  him  on  the  stream  was  made. 
The  rule  under  these  circumstances  is  thus  stated  by  the  supreme 
court  of  California:  "  He  is  entitled  to  have  the  water  [of  the  stream 
flowing  down  to  his  ditch]  undiminished  in  quantity,  so  as  to  leave 
sufficient  toJiU  his  ditch  as  it  existed  at  the  time  the  subsequent  ap- 
propriations above  him  were  made."*  The  supreme  court  of  Nevada 
has  formulated  the  rule  in  somewhat  more  precise  terms:  "It  seems 
that  the  quantity  of  water  appropriated  is  to  be  measured  by  the- 
capacity  of  the  ditch  or  flume  at  its  smallest  point;  that  is,  at  the 
point  where  the  least  water  can  be  carried  through  it."'  It  may  well 
be  doubted,  I  think,  whether  there  is  any  material  difference  between 

Uames  ▼.  Williams,  31  Gal.  211.    In  mater  than  is  necessary  to  irrigate  his 

Peliz  r.  City  of  Loe  Angeles,  5S  Id.  73,  it  fanning  land,  he  must  be  restricted  to  the 

was  held  that  the  city  had  aoanired  a  right  quantity  needed  for  the  purposes  of  irriga- 

to  all  the  water  of  a.  river,  ana  that  plwit-  tion,  of  watering  his  stock,  and  of  domestia 

i^B  use  was  permiasiye,  not  adverse.  uses;  but  if  the  capacity  of  his  ditches  is 

^  Bear  River  eta  Co.  v.  New  York  M.  not  more  than  sufficient  for  those  purposes, 

Co. ,  8  CsL  327.  then,  under  the  facts  of  this  case,  no  cnan^ . 

'Opbir  Silver  M.  Co.  ▼«  Carpenter,  6  having  been  made  in  the  ditches  since  their 

Kev.  303;  4  Id.  534.     Also  in  &uiies  v.  construction,  and  no  question  as  to  the 

S^hroD,  10  Id.  217,  the  court  held  that  right  of  their  enlargement  being  involved, 

▼here  the  prior  appropriator  of  a  stream  he  must  be  restricted  to  the  capacity  of  his . 

lias  cooatnicted  ditches  in  order  to  irrigate  ditches  at  their  smallest  point, 
loa  land,  if  the  capMly  of  his  ditches  is 

Ka  12—1  217 


218  West  CJoast  Beforter. 

these  two  modes  of  expressing  the  rule.  But  the  actual  physical  con- 
dition of  the  ditch  at  the  time  the  use  of  the  water  by  its  means  be- 
gan, and  during  some  period  of  time  after  such  commencement,  and 
the  amount  of  water  actually  diverted  and  carried  by  it  at  and  dm- 
ing  these  times,  do  not  always  furnish  an  inflexible  test  or  measure  of 
the  extent  of  the  appropriator's  right  The  ditch  might  be  so  imper- 
fectly constructed,  with  irregular  and  improper  grades,  and  with  in- 
complete excavation,  that  it  could  not  actually  carry  so  large  an 
amount  of  water  as  its  general  plan  and  size  rendered  it  capable  of 
carrying,  and  as  its  proprietor  had  intended  to  appropriate.  Under 
these  circumstances,  unless  the  use  of  the  ditch  had  continued  so  long 
a  time  as  to  show  an  intention  of  the  appropriator  to  adopt  it  in  its 
existing  imperfect  condition,  the  proprietor  would  be  entitled  to  per- 
fect his  ditch  by  removing  obstlructions,  improving  the  grades,  and  the 
like,  so  that  it  could  actually  carry  the  amount  of  water  indicated  by 
its  general  size  and  character,  and  originally  intended  to  be  appropri- 
ated; and  the  increase  in  the  actual  flow  of  water  thus  caused  would 
not  be  an  invasion  of  the  rights  of  subsequent  appropriators,  although 
their  rights  accrued  before  the  improvements  were  made.  The  case 
of  White  v.  Todd's  Valley  W.  Co.*  arose  out  of  such  circumstaDoes. 
The  defendants  had  made  a  ditch  for  mining  purposes;  and  the  plaint- 
iff afterwards  made  a  ditch,  taking  water  from  the  same  stream.  The 
plaintiff  complained  because  the  defendants  had  enlarged  their  ditch, 
after  the  plaintiff's  appropriation,  and  had  thereby  caused  a  diversion 
of  a  greater  amount  of  water,  to  the  plaintiff's  injuiy,  and  prayed  for 
an  injunction.  The  court  held  that  the  defendants  were  not  restricted 
to  the  amount  of  WB.ieT  ax^ually  taken  by  their  ditch  at  the  very  be- 
ginning of  its  use,  unless  by  its  general  plan,  size,  and  grade  it  was 
not  capable  of  carrying  more  water  than  was  then  actually  taken  by 
ii  If  by  reason  of  obstructions  in  the  ditch,  or  'irregularity  of  its 
grade  at  that  time,  it  was  not  capable  at  first  of  taking  so  much  water 
as  its  general  plan  and  size  would  indicate,  the  defendants  would  have 
a  reasonable  time  within  which  to  remove  such  obstructions  or  to  ad- 
just the  grades,  and  could  then  divert  the  water  to  the  f  ujl  capacity  of 
the  ditcL  But  if  .the  defendants  continued  to  take  only  the  original 
quantity  of  water  long  enough  to  indicate  an  intent  to  divert  onljf 
that  amov/rd,  or  if  they  delayed  for  an  unreasonable  time  to  remove 
the  obstructions  or  regulate  the  grades,  then  they  would  be  restricted 
to  the  amount  thus  actually  taken  at  first,  and  the  plaintiff  would  be  en- 
titled to  all  the  residue.    The  rule  laid  down  by  this  decision  is  plainly 

«9  Gal.  443. 
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coDfined,  in  its  scope  and  operation,  to  the  very  special  circumstances 
above  described;  it  can  hardly  be  regarded  as  furnishing  any  general 
te&fc  or  measure  of  the  amount  included  in  a  prior  appropriation.  A 
few  other  cases,  which  deal  only  with  questions  of  fact  as  to  the 
amount  of  water  appropriated,  are  cited  in  the  foot-note.' 

5.  Subsequent  appropriation,  and  the  relations  between  sv^ccessive 
appropriators  of  the  same  strea/m. 

In  the  previous  sections,  which  particularly  describe  the  mode  of 
effecting  a  prior  appropriation,  the  rights  of  the  prior  appropriator 
and  the  amount  of  water  included  within  a  prior  appropriation,  the 
relations  of  the  subsequent  appropriators,  and  especially  the  limita- 
tions or  restrictions  upon  their  rights  growing  out  of  the  superior 
claims  of  the  prior  appropiator,  have  necessarily  been  involved  and 
stated  I  shall  not  repeat  the  discussions  of  these  previous  sections, 
and  reference  must  be  made  to  them  in  order  to  obtain  a  full  view  of 
the  relations  subsisting  between  the  prior  and  the  subsequent  appro* 
priators  and  the  limitations  placed  upon  the  rights  which  can  be 
acquired  by  the  latter  parties.  In  the  present  section  I  purpose  to 
describe  the  affirmative  rights,  which  may  be  obtained  and  held 
by  subsequent  and  successive  appropriators,  to  divert  and  use  the 
waters  of  a  public  stream  which  have  already  been  appropriated  by  the 
prior  acts  of  another  party. 

Whenever  a  certain  person,  A.,  has  made  a  prior  appropriation  at  a 
certain  point  on  a  stream,  even  though  of  the  whole  amount  of  water, 
it  has  already  been  shown  that  another  party,  B.,  may  make  a  subse* 
quent  appropriation  at  a  place  higher  up  on  the  stream,  may  divert 
and  use  the  waters,  and  return  them,  undeteriorated  in  quality  and 
andiminished  in  quantity,  into  the  natural  channel  of  the  stream 
above  the  head  of  A.'s  ditch,  and  no  right  of  A.'s  would  thereby  be 
infringed,  because  his  use  of  the  water  would  not  lie  in  any  way  in- 
terfered with.*  This  particular  case  is  simply  an  instance  of  the  fol- 
lowing general  doctrine,  which  has  been  firmly  settled  by  numerous 
decisions: 

A  prior  appropriation  having  been  made  on  a  public  stream,  the 
residue  or  surplus  remaining  of  its  waters,  not  embraced  within  the 
amount  of  such  prior  appropriation,  may  afterwards  be  appropriated, 
eith^  above  or  below  on  the  same  stream,  by  other  parties,  if  no  in- 
tezfezenoe  with  the  rights  of  the  prior  appropriator  is  thereby  caused. 

»Higgi]ii  ▼.  Barker,  42  CbO.  233;  Bej-     Haggin,  61  Id.  305;  Stein  Oanal  Ca  t. 
Bolda  ▼.  Hoaner,  51  Id.  206j  IXmgberty  ▼.     Kern  Island  etc.  Co.,  53  Id.  663. 

*  See  anUt  p.  76,  ToL  2. 
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The  doctrine  extonds  to  and  admits  of  a  succession  of  such  appropria- 
tors ;  and  there  is  no  limit  to  its  operation,  except  such  physical  limits 
as  arise  from  the  size  of  the  stream  itself  and  the  amount  taken  by 
each  claimant.  Among  the  successive  appropriators,  each  is  in  the 
position  of  a  prior  one  towards  all  who  are  subsequent  to  himself/  This 
general  doctrine  has  been  stated  in  the  foDowing  modes  by  different 
decisions:  "In  controversies  between  prior  and  subsequent  appropria- 
tors  of  water,  the  question  is,  Has  the  use  and  enjoyment  of  the  water, 
/or  the  pwrposea  for  which  the  first  appropriator  daima  it^  been  im- 
paired by  acts  of  the  subsequent  claimant  ? " "  A  decree  prohibiting  a 
party  situated  on  a  stream  below  thie  dam  at  the  head  of  a  ditch 
belonging  to  another  person  from  diverting  or  interfering  with  the 
water  above  such  dam,  does  not  hinder  him  from  using  the  surplus 
water  which  flows  down  the  stream  after  the  ditch  is  supplied.'  The 
surplus  water  of  a  stream,  after  a  prior  .appropriation,  may  be  the 
subject  of  a  new  appropriation,  and  the  second  appropriator  will  have 
a  paramount  right  to  use  all  the  waters  which  are  not  required  for  the 
special  purposes  of  the  prior  appropriator/'*  If  a  prior  appropriator 
of  water  for  mill  purposes  suffers  a  portion  of  the  water,  or  the  whole 
amount  of  it,  after  driving  the  mill,  to  flow  down  its  accustomed 
channel,  other  parties  below  him  on  the  stream  may  appropriate  this 
residuum,  so  as  to  obtain  a  vested  right  to  its  use."  In  Lobdell  v. 
Simpson,"  the  doctrine  was  briefly  but  comprehensively  stated:  "A 
second  appropriator  has  a  right  to  have  the  water  continue  to  flow  as 
it  flowed  when  he  made  his  appropriation."  The  same  court  said,  in 
Proctor  V.  Jennings:"  "A  person  appropriating  a  water  right  on  a 
stream  already  appropriated  acquires  a  right  to  the  surplus  or  resid- 
uum which  he  appropriates;  and  those  who  hold  the  prior  rights, 
whether  above  or  below  him  on  the  stream,  can  in  no  way  change  or 
extend  their  use  of  the  water  to  his  prejudice,  but  are  limited  to  the 
rights  enjoyed  by  them  when  he  secured  his  own." 

It  makes  no  difference  in  the  amplication  of  this  doctrine  how  the 
surplus  or  residue  of  the  water  may  arise.  It  may  be  constant, 
resulting  from  an  appropriation  of  a  portion  only  of  the  water;  or  it 

^  Stein  Canal  Co.  v.  Kem  Island  etc.  106;  Lobdell  v.  Simpson,  2  Nev.  274;  Proc- 

Co.,  53  Cal.  563;  Broder  v.  Natoma  W.  tor  v.  Jennings,  6  Id.  S3;   Barnes  v.  Sa- 

Co.,  60  Id.  621;  Smith  v.  0*Hara,  43  Id.  bron,  10  Id.  217. 

371;  Higgins  v.  Barker,  42  Id.  238:  Nevada  •  HiU  v.  Smith,  27  Cal.  476. 

W.  Co.  V.  Powell,  34  Id.  109;  Davia  v.  »  American  Co.  v.  Bradford,  27  Id.  36L 

Gale,  32  Id.  26;  Hill  v.  Smith,  27  Id.  476;  "McKinuey  v.  Smith,  21  Id.  374. 

American  Co.  v.  Bradford,  Id.  361;  Mc-  "  Ortman  v.  Dixon,  13  Id.  3a 

Kinney  v.  Smith,  21  Id.  374;  Ortman  v.  "2Nev.  274, 

Dixon,  13  Id.  33;  Butte  C.  Co.  v.  Vaughn,  .»  6  Id,  83, 
1 1  Id.  143;  KeUy  v.  Katoma  W.  Co.„  6  Id. 
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maj  be  intermittent,  resulting  from  an  appropriation  of  all  the  water 
daring  only  a  part  of  the  time.  If  a  prior  appropriation  is  of  such  a 
character  that  it  only  takes  and  uses  the  water  on  certain  days  of  the 
week  or  month,  a  second  appropriator  may  acquire  a  vested  and  para- 
mount right  to  the  same  amount  of  the  water  flowiiig  through  the 
stream  on  the  other  days  not  embraced  in  the  prior  claim.  A.  having 
appropriated  the  entire  water  of  a  stream  to  be  used  only  on  Mondays, 
Tuesdays,  and  Wednesdays,  B.  may  subsequently  acquire  an  equally 
perfect  right  to  use  the  same  quantity  of  the  water  on  Thursdays, 
Fridays,  and  Saturdays."  This  rule  is  stated  in  the  Nevada  case  in 
the  most  general  terms:  "  K  the  first  appropriator  only  appropriates  a 
part  of  the  waters  of  a  stream  for  a  certain  period  of  time,  any  other 
person  may  not  only  appropriate  a  part  or  the  w^ole  of  the  residue, 
and  acquire  a  right  thereto  as  perfect  as  that  of  the  first  appropriator, 
hut  he  may  also  acquire  a  right  to  the  quantity  of  water  used  by  the 
first  appropriator  at  such  times  as  it  is  not  needed  or  used  by  him." 

The  rights  of  the  subsequent  appropriator  conferred  and  protected 
hy  this  doctrine  may  exist  and  be  exercised  under  the  following  differ- 
ent conditions  of  fact:  (1)  A  subsequent  appropriator  may  always 
take  and  use  any  amount  of  water  at  a  place  higher  up  the  stream 
than  the  point  of  the  prior  appropriation,  and  without  any  reference 
to  the  amount  embraced  in  such  prior  appropriation,  provided  he 
retums  all  the  water  after  its  use,  undeteriorated  in  quality,  to  its 
natural  channel  in  the  stream,  before  it  reaches  the  prior  appropriator's 
place  of  division — the  head  of  his  ditch ;  since  under  these  circum- 
stances  the  prior  appropriator  is  in  no  manner  injured.  (2)  When  a 
prior  appropriation  includes  only  a  certain  portion  of  the  water  flow- 
ing in  a  stream — measured,  for  example,  by  the  capacity  of  the  ditch — a 
subsequent  appropriator,  at  a  place  higher  up  on  the  stream,  may 
always  take  from  the  stream,  use  and  consume  without  returning,  any 
quantity  of  its  water,  provided  he  leaves  flowing  down  tho  natural 
channel  after  his  own  diversion  a  sufficient  amount  of  the  water  at 
all  times  to  meet  the  demands  of  the  prior  appropriation ;  in  other 
words,  so  as  not  to  lessen  nor  interfere  with  the  amount  which  the 
prior  appropriator  is  entitled  to  draw  off  by  his  means  of  diversion. 
(3)  When  a  prior  appropriator  takes  and  uses  the  whole  or  any  por- 
tion of  the  water  of  a  stream,  for  milling  or  other  similar  purposes, 
by  which  the  water  is  not  consumed,  and  then  after  such  use  returns 
the  water  to  the  stream  so  that  it  thenceforth  flows  down  its  natural 

"Smith  V.  OTiara,  4.3  Cal.  371;  Barnes     Creek  W.  Co.  y.  Perdew,  1  West  Coast 
T.  Sabron,  10  Nev.  217;  and  see  Lytle     £ep.  866. 
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channel,  a  subsequent  appropriator  lower  down  the  stream  may  appro- 
priate and  obtain  a  vested  right  to  the  whole  or  any  part  of  the  same 
water  so  discharged  and  flowing  down  the  natural  channel  after  its 
former  use.  (4)  When  a  prior  appropriator  takes  and  uses  a  certam 
portion  or  quantity  of  the  water  from  a  stream,  and  by  the  nature  of 
his  use  consumes  the  same  without  restoring  it  or  any  part  of  it  to  the 
stream,  then  the  surplus  or  residue  of  the  stream  not  so  diverted  but 
continuing  to  flow  down  the  natural  channel,  or  any  part  thereof,  may 
be  subsequently  appropriated  by  another  party  lower  down  the  stream, 
and  his  rights  of  appropriation  in  such  surplus  or  residue  will  be 
vested  and  perfect.  (5)  In  all  these  conditions,  a  subsequent  appro- 
priator may  appropriate  and  obtain  a  vested  right  to  use  the  water 
during  the  fixed  ii^ervals  of  time  when  it  is  not  taken  and  used  by 
the  prior  appropriation.  All  the  possible  cases  which  can  arise  may 
be  accounted  for  and  explained  by  a  combination  among  the  foregoing 
general  conditions  of  fact.  Whenever  successive  appropriations  have 
been  properly  and  lawfully  made  on  the  same  stream,  each  party  is, 
with  respect  to  the  extent  of  his  appropriation — the  amount  included 
therein — ^in  the  legal  position  of  a  prior  appropriator  towards  all  the 
others.  J.  N,  P. 

(TO  BB  OOVTlznilD.) 
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Decided  Fd^uary  18,  I884. 

Ko  Action  Maihtainable  ok  ths  Municipal  Bonim  of  Sagkamxnto  Issued  undkb 
Chastke  of  1858. — The  city  of  Sacramento  being  largely  indebted,  its  charter  of  1858 
pronded  for  the  fund  ins  of  snch  indebtedness  by  the  issue  of  bonds,  bearing  interest  at 
fix  per  cent.,  to  the  creditors  who  should  surrender  their  former  evidences  of  indebted- 
ness and  accept  these  bonds  in  place  thereof.  This  charter  provided,  among  other  things, 
that  "none  of  the  claims  herein  specified  shall  be  liquidated  or  paid  except  in  the  man- 
ner herein  specilied;"  also,  that  '*  the  city  shall  not  be  sued  in  anv  action  whatever,  nor 
shall  any  of  its  lands,  buildings,  improvements,  property,  franchises,  taxes,  revenues, 
sctioDs,  choses  in  action,  and  effects  be  subject  to  any  attachment,  levy,  or  sale,  or  any 
prooos  whatever,  either  mesne  or  final."  It  further  provided  that  the  city  government 
shoald  levy  an  annual  tax  of  one  per  cent,  on  taxable  property  for  municipal  purposes,  and 
that  of  the  tax  thus  levied  and  of  other  revenues  specined  there  should  be  annually  set 
apart  and  appropriated  *'fiftv-five  per  cent,  to  an  interest  and  sinking  fund,  which  shall 
K  applied  to  the  payment  of  the  annual  interest  and  the  final  redemption  of  the  bonds 
issued  for  the  city  indebtedness,  in  accordance  with  the  provisions  of  this  act;"  with  a  fur- 
ther provision  that  the  interest  and  principal  of  all  these  bonds  should  be  paid  from  this 
interest  and  sinkins  fund.  In  1863  tius  charter  of  1858  was  repealed,  and  another  charter 
TSB  adopted,  which  re-enacts  all  of  the  provisions  above  recited  without  «nv  material 
change.  The  plaintiff  is  the  bolder  of  bonds  of  the  city  issued  in  pursuance  of  the  charter 
of  1858,  and  he  brings  a  suit  against  the  city  to  recover  the  amount  of  the  unpaid  and 
overdue  interest  coupons  of  such  bonds,  ifdd.  That  the  parties  who  surrendered  their 
prior  evidences  of  indebtedness  and  took  these  bonds  took  them  under  the  provisions  of 
the  charter  of  1858,  which  was  a  contract  made  between  the  citv  and  them,  to  the  effect 
that  the  bonds  should  be  collected  and  paid  only  in  the  particular  manner  therein  speci- 
fied, and  in  no  other,  and  that  the  dty  should  not  bo  liable  to  be  sued;  and  that  such 
CGDtract  was  made  upon  a  valuable  consideration  of  advantage  moving  to  both  parties, 
snd  vaa  valid  and  binding;  and  therefore  no  action  can  be  maintained  oy  the  holders  of 
said  bonds,  against  the  city,  to  recover  the  amounts  unpaid  and  overdue  thereon.  If 
the  provision  of  the  state  constitution,  making  all  corporations  liablq  to  be  sued  like 
utaral  persons,  has  any  application  to  municipal  corporations,  it  had  been  waived  by 
the  bondholders. 

Mandamus  the  Reuei>t. — ^It  seems  the  proper  and  only  remedy  of  the  bondholders  is 
by  fnamdamua  against  the  city  treasurer  to  compel  him  to  pay  the  interest  out  of  the  fund 
in  his  hands;  or,  if  there  is  no  such  fund,  then  by  mamaamns  against  the  city  govern- 
ment to  compel  them  to  raise  and  appropriate  the  fund  by  taxation,  as  directed  by  the 
original  charter  of  1858.  The  provision  of  that  charter  oeing  a  part  of  the  contract 
between  the  city  and  the  bondholder,  for  his  benefit,  its  repeal  l>y  the  legislature  would 
be  nugatory. 

Before  Sawyeb,  Circuit  Judge. 

Action  to  recoyer  interest  due  on  municipal  bonds  of  the  defendant. 
The  opinion  states  the  facts. 

/.  W,  Winans,  for  the  plaintiff. 

J.  H,  McKuney  A.  P.  Catlin,  and  W.  A.  Anderson,  for  the  defendant. 

By  the  Court,  Sawxeb,  Circuit  Judge  (delivering  an  oral  opinion). 
This  is  an  action  brought  to  recover  nine  thousand  dollars  due  on 
coupons  of  the  Sacramento  city  bonds.  It  is  an  ordinary  action  upon 
the  instruments^  not  a  mandamtLS  against  the  officers  of  the  county,  out 
an  action  against  the  city  of  Sacramento  to  recover  on  these  coupons  as 
upon  a  contract.  Under  the  charter  of  Sacramento  of  1851,  a  large 
amoimt  of  indebtedness  had  accrued,  for  which  bonds  were  issued. 

In  1858,  the  city  and  county  of  Sacramento  were  consolidated  into  a 
mmiieipal  corporation  like  the  city  and  county  of  San  Francisco,  the 
boundiudes  of  the  city  and  county  being  co-eztensive  with  the  former 
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boundaiies  of  the  county.  In  that  act  consolidating  the  city  and  county, 
provision  was  made  for  funding  the  then  existing  debt  of  the  city  and  of 
the  county  of  Sacramento,  and  provision  was  made  in  the  act  for  the 
purpose  of  liquidatipg,  funding,  and  paying  the  claims  against  the  city 
and  county  of  Sacramento  hereinafter  specified.  ''The  treasurer  shall 
cause  to  be  prepared  suitable  bonds  for  the  county  of  Sacramento,  not 
exceeding  the  sum  of  six  hundred  thousand  dollars,  and  for  the  city  of 
Sacramento  not  exceeding  one  million  six  hundred  thousand  dollars, 
bearing  interest  at  the  rate  of  six  per  cent,  per  annum,  from  the  first  day 
of  January,  1859:"  Stat.  1858,  p.  280,  sec.  37.  Then  it  provides  for 
raising  a  fund  for  the  payment  of  the  interest,  and  ultimate  extinguish- 
ment of  that  prior  indebtedness  of  the  city  of  Sacramento  so  funded. 
In  the  last  clause  of  the  section,  it  provides  that  ''  none  of  the  claims 
herein  specified  shall  be  liquidated  or  paid  except  in  the  manner  herein  pro- 
vided," 

The  act  also  provides  that ''  the  city  and  county  shall  not  be  sued  in 
any  action  whatever,  nor  shall  any  of  its  lands,  buildings,  improvements, 
property,  franchises,  taxes,  revenues,  actions,  choses  in  action,  and  efiects, 
be  subject  to  any  attachment,  levy,  or  sale^  or  any  process  whaiever, 
either  mesne  or  final:"  Id.,  268,  sec.  1;  thereby  cutting  oflf  all  right  of 
suit,  and  providing  that  none  of  the  funds,  or  revenues  from  taxation,  or 
otherwise,  shall  be  reached,  on  account  of  this  indebtedness,  otherwise 
than  as  provided  in  the  act. 

Section  34  provides  that  the  board  of  supervisors  shall  not  have 
power  to  levy  any  greater  taxes  than  as  follows,  viz. :  ''  On  the  real  and 
personal  estate,  except  such  as  is  exempt  by  law  throughout  the  city  and 
county,  a  tax  of  one  hundred  cents  on  the  one  hundred  dollars,"  shall 
be  levied,  and  the  amount  is  limited  to  that  sum  annually  except  for 
state  and  special  purposes.  But  it  provides  further  that  ''they  shall 
levy  for  munipipal  purposes,  on  all  real  and  personal  property  within 
the  city,  except  such  as  is  exempt  by  law,  a  tax  of  one  hundred  cents  on 
one  hundred  dollars." 

Section  350  provides  that  '*  the  revenue  derived  from  and  within  the 
city  limits  for  municipal  purposes,  namely,  taxes,  licenses,  harbor  dues, 
water  rents,  and  fines  collected  in  the  mayor's  court,  or  otherwise,  when 
paid  into  the  treasury,  shall  be  set  apart  and  appropriated  as  follows: 
Fifty-five  per  cent,  to  an  interest  and  sii^Jcing  fund^  which  shaU  be  applied  to 
the  payment  of  the  annual  interest  and  the  fined  redemption  of  bonds  issued 
for  oily  indebtedness^  in  accordance  with  the  provisions  of  this  act"  refer- 
ring to  the  bonds  which  were  to  be  issued  in  liquidation  of  the  prior 
indebtedness  of  the  city  in  pursuance  of  the  terms  of  this  act. 

Section  38  provides:  **  The  annual  interest  and  principal  of  aU  bonds 
issued  for  claims  against  the  city  shall  be  paid  from  the  interest  and  sinking 
fund  provided  in  section  35,  and  in  the  manner  otherwise  provided  in  this 
act," 

There  is  then  a  provision  for  funding  the  prior  indebtedness  of  the  city 
to  the  amount  of  one  million  six  hundred  thousand  dollars,  and  pro- 
vision that  fifty-five  per  cent,  of  the  taxes  and  other  revenues  of  the  city 
shall  be  set  apart  to  pay  the  interest,  and  to  secure  the  ultimate  extin- 
guishment of  the  bonds;  and  it  provides  that  '*none  of  the  claims  herein 
specified  shall  be  liquidaied  or  paid  except  in  the  manner  herein  provided;" 
and  it  provides  that  there  shall  be  no  suit  against  the  city  on  these  or 
any  other  claims,  and  no  execution  or  other  process  shall  issue  by  which 
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any  of  the  pToperiy  or  reyenues  or  moneys  or  other  resources  of  the  ciiy 
shall  be  reached. 

The  rate  of  interest  -was  annually  six  per  cent,  to  be  paid  upon  the 
indebtedness.  The  parties  who  surrendered  their  prior  evidences  of  in- 
debtedness and  took  these  bonds  took  them  under  the  proYisions  of  this 
act,  which  was  a  contract  made  between  the  city  and  them,  that  the 
bonds  should  be  collected  only  in  that  particular  manner,  and  paid  in 
that  particular  mode,  and  no  other,  and  that  there  should  be  no  other 
remedy  for  them — that  the  city  should  not  be  sued.  The  advantages 
which  they  obtained  are  subject  to  the  provisions  made  for  their  pay- 
ment— ^to  the  limitations  put  upon  their  remedy.  The  advantage  to  the 
city  was  that  it  should  not  be  harassed  by  any  other  kind  of  suit,  an 
extension  of  the  time  for  payment,  and  the  reduction  of  the  rate  of  inter- 
est. The  advantage  to  the  holders  was  the  specific,  certain,  and  perma- 
nent provision  made  for  prompt  payment  in  future. 

This  was  a  fair  contract,  entered  into  between  the  city  on  the  one  hand 
and  its  creditors  on  the  other,  in  virtue  of  the  provisions  of  this  act. 
There  were  advantages  gained  and  rights  surrendered  by  each,  and  a  valu- 
able consideration  moving  from  and  to  both  contracting  parties.  In 
1863  that  charter  was  repealed  and  another  one  passed. 

The  city  and  couninr  were  restored  by  the  charter  of  1868.     In  that 
charter  it  is  provided  that  the  city  of  Sacramento  may  be  sued  upon  bonds 
or  covenants,  etc.,  *'  provided,  however,  that  such  bond,  covenant,  agree- 
ment, contract,  matter,  or  thing,  that  was  the  cause  of  action,  has  been 
made  or  entered  into  after  the  passage  of  this  actV'  Stat.  1863,  p.  415,  sec. 
1;  so  that  by  implication,  in  providing  the  kinds  of  bonds  upon  which  suit 
might  be  brought,  it  was  limited  to  the  covenants  or  bonds  or  liabilities 
accruing  after  the  passage  of  the  act.     Thus  with  reference  to  these  bonds 
in  question,  there  is  no  change  in  the  law  with  reference  to  the  liability 
of  Uie  city  to  be  sued.    And  in  that  act  it  is  also  "  provided  further  that 
none  of  the  lands,  tenements,  hereditaments,  taxes,  revenues,  franchises, 
actions,  choses  in  action,  property,  or  effects  of  any  kind  or  nature  what- 
soever of  said  city  or  of  either  or  any  of  its  trusts  or  uses  shall  be  at- 
tached, levied  upon,  or  sold  on  any  process  whatever,  either  original, 
mesne,  or  final,"  thereby  continuing  as  to  aU  demands  against  the  city 
that  provision  of  the  charter  of  1858  having  reference  to  the  inability  to 
execute  a  judgment  when  obtained,  by  virtue  of  any  process,  mesne  or 
&ial,  i^ainst  tlie  city  itself.    With  reference  to  the  city  of  Sacramento, 
therefore,  and  vrith  reference  to  these  bonds,  in  both  of  these  particu- 
lars the  law  as  laid  down  in  the  act  of  1858  is  continued. 

The  third  clause  of  section  2  of  the  act  of  1863  also  provides  that  the 
hoard  of  trustees  shall  have  power  '^  to  levy  and  collect  taxes  and  assess- 
ments on  all  property  within  the  city,  both  real  and  personal,  made  tax- 
able bj  law  for  state  or  county  purposes,  which  taxes  shall  not  exceed 
one  per  cent,  per  annum  upon  the  assessed  value  of  all  property:"  Stat. 
1863,  p.  416.  That  is  the  same  amount  that  they  could  levy  under  the 
old  charter. 

Section  26  continues  the  provision  for  the  payment  of  the  bonds  in 
question  with  one  exception  in  language.  In  this  act  the  words  ''  net 
tcaier  rents"  are  used  instead  of  *•  water  rents."  This  is  the  only  change. 
The  provision  is  as  follows,  viz. :  "  The  revenue  derived  from  and  within 
the  ciiy  limits  for  municipal  purposes,  viz.,  taxes,  licenses,  harbor  dues, 
fiet  water  reuts^  and  fines  coUectra  in  the  police  court  or  otherwise,  ex« 
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cept  as  hereinafter  provided,  when  paid  into  the  treasury,  shall  be  appro- 
priated and  divided  as  follows:  Fifty-five  per  cent,  U>  an  inler&st  and  sinking 
fund,  which  shall  be  applied  to  the  payment  of  the  annual  interest  vpon  (he 
bonds  legally  issued  for  city  indebtedness  issued  under  the  act  of  1858;  ihs 
excess  of  said  fund,  after  the  payment  of  said  interest,  shall  be  applied  to  (he 
redemption  of  said  bonds,  in  such  manner  as  the  board  of  trustees  may  de- 
termine:" Id.  426,  sec.  26. 

Thus  in  the  act  of  1863  the  same  provision  for  the  payment  of  these 
bonds  is  continued  that  was  made  in  the  act  of  1858,  and  the  same  lim- 
itations upon  the  remedy  are  continued  by  providing  that  no  suit  shall 
be  maintained  against  the  city,  and  that  none  of  its  property,  or  revenues, 
or  funds  shall  be  reached  under  any  process,  mesne  or  final. 

With  reference  to  the  amount  levied,  one  word  is  changed  only,  the 
positive  provision  in  the  old  act  that  one  hundred  cents  on  the  one  hun- 
dred dollars  shall  be  raised  each  year  for  the  purposes  of  revenue  is  made 
permissive  in  form  instead  of  mandatory  in  the  new  act.  This  is  the  only 
change  in  the  act  in  that  particular,  the  same  provision  otherwise  con- 
tinuing as  provided  in  the  other  act.  But  words  permissive  in  form, 
when  a  public  duty  is  involved,  are  construed  as  mandatory.  Under  the 
provisions  of  these  acts,  in  my  judgment,  the  city  is  not  liable  to  be  sued 
on  these  bonds  or  coupons.  It  is  one^  of  the  terms  of  the  contract  be- 
tween the  city  and  the  bondholders,  and  a  part  of  the  consideration  upon 
which  the  bonds  were  issued,  that  the  city  shall  not  be  sued  on  them. 
The  remedy  alone  is  to  compel  the  treasurer,  by  mandamus,  to  pay  any 
money  in  the  sinking  iuiA  upon  the  coupons. 

If  the  board  of  trustees  refuse  to  provide  that  fund,  the  remedy  is  to 
compel  them  to  provide  a  fund  by  a  mundamus,  in  accordance  with  the 
duty  imposed  upon  them  by  law.  These  are  proceedings  personally 
against  the  officers  to  compel  them  to  perform  a  duty  enjoined  by  law  in 
respect  to  which  they  have  no  discretion. 

iBoth  of  these  remedies  are  remedies  against  officers  to  compel  the  per- 
formance of  duties  required  by  these  express  provisions  of  the  act  for  the 
payment  of  these  bonds,  and  not  a  suit  against  the  city.  Those  remedies, 
the  supreme  court  of  California  has  held,  are  available. 

In  the  case  of  Meyer  v.  Brown,  decided  on  September  28, 1883,  the 
supreme  court  held  that  the  board  of  trustees  is  subject  to  be  compelled 
to  perform  its  duty  to  provide  this  fund  by  mandamu^s.  On  page  157  of 
the  Pacific  Coast  Law  Journal,  the  court  sa3rs:  '^  Having  thus  made  pro- 
vision for  the  payment  annually  of  the  interest  on  the  bonds,  and  ulti- 
mately for  their  redemption,  the  legislature  offered  them  in  payment  of 
the  legal  claims  against  the  old  ciiy  government. 

''The  offer  was  accepted,  and  the  holders  of  the  latter  surrendered 
their  claims,  in  consideration  of  which  the  consolidated  government  issued 
to  them  its  bonds,  pursuant  to  the  provisions  of  the  act.  The  bonds 
carried  with  them  the  pledge  of  an  annual  tax  for  municipal  purposes 
on  all  real  and  personal  property  within  the  city  limits,  except  such  as  is 
exempt  by  law,  of  one  hundred  cents  on  the  one  hundred  dollars,  fifty- 
five  per  cent,  of  which  to  be  set  apart  and  appropriated  to  on  interest  and 
sinking  fund  to  be  applied  to  the  payiuent  of  the  annual  interest  upon 
the  bonds  and  to  their  final  redemption.  The  tax  was  the  chief  security 
offered  the  creditors  as  an  inducement  to  accept  the  bonds  in  x>a7ment  of 
their  claims. 

<<  When  the  bonds^  for  whose  payment  vdth  interest  provision  was  thuB 
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made,  were  issued  and  accepted  by  the  creditorR  of  the  old  city  gOTem- 
meut,  a  contract  was  made  as  solemn  and  binding,  and  as  much  beyond 
subsequent  legislation,  as  it  would  have  been  if  made  between  private 
persons.  These  views  will  be  found  suslxtined  and  amplified  in  an  able 
opinion  recently  rendered  by  the  supreme  court  of  the  United  States  in 
a  case  entitled  Louisiana  y.  PiUsbnxT,  reported  in  105  U.  S.  278." 

I  have  examined  that  case,  and  it  fully  sustains  this  proposition.  It  is 
a  similar  case.     The  contract  was  enforced  by  mandami^  upon  the  officers. 

''  It  is  well  occasionally,"  added  the  court,  "  to  recall  the  fact  tiiat 
there  is  no  more  reason  to  permit  a  municipal  government  to  repudiate 
its  solemn  obligations  entered  into  for  value  l£an  there  is  to  permit  an 
individual  to  do  so.  Good  faith  and  fair  dealing  should  be  exacted  of 
the  one  equally  with  the  other." 

In  that  case,  then,  it  was  held  that  the  board  of  trustees  was  bound  to 
go  on  and  levy  this  tax  in  pursuance  of  the  old  law,  if  that  was  more 
advantageous  to  the  parties  than  the  new  one.  It  is  incompetent  for 
them  to  repeal  the  old  statute,  so  far  as  it  affected  the  right  of  these 
bondholders,  and  in  a  recent  case,  decided  February  13, 1884,  the  case  of 
Meyer  v.  Porter,  the  supreme  court  of  California  again  takes  a  similar 
view. 

The  question  was,  whether  the  treasurer  may  be  compelled  to  pay  the 
interest  out  of  the  fund  provided,  and  the  supreme  court  holds  in  this 
case  that  the  treasurer  may  be  compelled  to  pay  out  of  the  moneys  which 
are  in  that  sinking  fund  the  interest  due  upon  coupons  that  are  presented, 
iirespective  of  the  fact  that  only  one  party  presents  his  coupons.  Under 
this  decision,  so  long  as  there  is  any  money  in  the  fund,  the  holder  of 
coupons  due  is  entitled  to  his  money  on  their  presentation,  and  it  is  not 
necessary  to  file  a  biM  in  equity  to  enforce  a  trust,  making  all  the  holders 
of  the  bonds  and  coupons  parties,  for  the  purpose  of  distnbuting  the  fund 
pro  fxUa,  but  that  any  man  having  overdue  coupons  may  by  mandamus 
compel  tbe  treasurer  to  pay  out  the  funds  upon  such  coupons,  so  long  as 
thereare  funds.  Under  those  decisions  of  the  supreme  court  of  the  state, 
supported  by  the  authority  of  the  supreme  court  of  the  United  States,  the 
holders  of  bonds  and  coupons  have  the  exact  remedy  which  the  provision 
of  the  charter  of  1858  provides  for  the  payment  of  those  bonds,  and 
which  the  act  of  1863  continues;  and  if  the  latter  act  does  not  in  all 
respects  continue  the  remedy  in  the  particulars  wherein  the  former  act 
was  repealed,  the  repeal  is  void,  and  the  old  act  in  force. 

The  plaintiff  insists  that  the  provisions  of  the  charter  of  Sacramento 
of  1858,  that  the  city  shall  not  be  sued,  and  continued  with  respect  to  the 
bonds  and  coupons  in  question  in  the  act  of  1863,  is  void  under  the  pro- 
vision of  the  state  constitution,  that  ''all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  oases 
like  natural  persons:"  Old  Constitution,  art.  4,  sec.  33.  It  may  well  be 
doubted  whether  this  provision  applies  to  municipal  corporations  and 
counties  made  corporations.  But  if  it  be  otherwise,  the  contract  in  this 
case  takes  the  bonds  in  question  out  of  the  provision.  It  was  one  of  the 
conditions  upon  which  the  bonds  were  issued  by  the  city  and  accepted 
by  the  bondholders,  that  there  should  be  no  suit  on  the  bonds,  and  no 
other  remedy  than  that  provided  by  the  charter.  This  was  a  part  of  the 
benefit  to  inure  to  the  city  by  the  arrangement,  and  an  important  <and 
valuable  part  of  the  consideration  for  its  action  in  issuing  the  bonds  and 
making  the  extraordinary  and  permanent  provision  and  appropriation 
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for  payment  beneficial  to  the  bondholders.  This  part  of  the  contract  is  as 
important  and  as  binding  as  any  other.  The  provisions  are,  that  the  city 
Rhall  not  be  sued,  and  Uiat  none  of  its  property,  roTcnue,  or  funds  shall 
be  taken  upon  any  mesne  or  final  process,  and  that  none  of  the  claims 
herein  specified  shall  be  liquidated  or  paid  except  in  the  manner  herein 
provided  '  1-1- 

Also,  that  '^  the  annual  interest  and  principal  of  all  bonds  issued  for 
claims  against  the  said  city  shall  be  paid  from  the  interest  and  sinking 
fund  provided  by  section  85,  and  in  the  manner  otherwise  provided 
in  this  act."  The  action  brought  against  the  citj^,  therefore,  in  the 
face  of  these  provisions  of  the  contract,  can  not,  in  my  judgment,  be 
maintained,  for  the  reasons  and  upon  the  grounds  stated.  The  only 
remedy  is  to  proceed  by  mandamiLS  against  the  officers  personally,  to 
compel  them  to  perform  their  respective  duties  as  prescribed  by  the  act 
of  1858,  and  under  the  act  of  1863,  also,  so  far  as  that  act  is  in  accord 
with  the  act  of  1858.  The  supreme  court,  as  we  have  seen,  has  held  that 
it  was  incompetent  for  the  legislature  to  repeal  the  provisions  of  the  char- 
ter of  1858,  so  far  as  they  affect  the  means  provided  for  liquidation  of 
these  bonds.  Consequently,  that  the  board  of  trustees  could  be  com- 
pelled by  mandamus  to  provide  the  funds  in  accordance  with  the  require- 
ments of  the  charter  of  1858;  and,  when  so  provided,  that  the  treasure 
having  the  custody  of  the  funds  could  be  compelled  in  like  manner  to  pay 
the  coupons  as  presented  out  of  the  funds  provided. 

There  must  be  judgment  for  defendant  on  the  grounds  indicated,  viz. : 
that  a  suit  against  l£e  city  is  not  the  proper  remedy,  and  can  not  be 
maintained  in  the  face  of  the  contract  entered  into  under  the  statute;  and 
it  is  so  ordered. 


Balfoub  bt  al.  v.  SuiiUTAVy  Collectory  etc. 

Decided  March  10,  1884. 

Gbain  Baos  MANTnrAcriTRED  IK  THE  United  States,  Retubn  of,  Free  or  Dtttt.— 
Under  sectioQ  9  of  the  act  of  coDgress  of  February  8,  1875,  grain  bags  mannfactured  in 
the  United  States,  when  exported  filled  with  American  products,  may  be  returned  to  the 
United  States  free  of  duty,  notwithstanding  such  bags  were  mannfactured  from  foreign 
material,  and  at  the  time  of  exportation  the  manufactoren  were  paid  a  ''drawback  "  ror 
duties  on  such  materiaL 

The  Pbo vision  or  Such  Section  Authobizino  the  Retttkn  "under  auch  rules  and 
regulations  as  shall  be  prescribed  by  the  secretary  of  the  treasury,"  does  not  authorize 
that  officer  to  prohibit  the  return  unless  duties  are  paid. 

Suit  to  recover  from  the  defendant,  as  collector  of  the  port  of  San 
Francisco,  the  amount  paid  as  duties  on  certain  grain  bags.  The  opin* 
ion  states  the  facte. 

Page  &  Eells  and  MUton  Andros,  for  the  plaintiffs. 

8,  O.  ffilbom,  United  States  attorney,  and  Ward  McJUister,  AssMiard 
United  States  attorney,  for  the  defendant. 

By  the  Court,  Sawyer,  Circuit  Judge.  This  is  a  suit  to  recover  of -defend- 
ant the  sum  of  one  hundred  and  eighfy  dollars,  collected  as  duties  on  eleven 
thousand  eight  hundred  and  fifty  grain  bags,  which  collection  of  duties 
is  chumed  to  be  unlawful.  The  grain  bags  had  been  manufactured  by 
Dietrick  &  Co.,  manufacturers  of  bags,  at  San  Francisco,  out  of  material 
of  foreign  production^  upon  which  the  importers  had  paid  the  proper 
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duties.  The  bags  were  stamped,  "  Dietrick— Drawback  Bight  Reserved/' 
and  sold  to  grain  producers  of  the  state  of  California.  These  bags  hav- 
ing been  purchased  by  the  grain  growers,  and  filled  with  wheat  produced 
in  California,  were,  with  their  contents,  afterwards  sold  to  plaintiffs,  in 
the  ordinary  course  of  business  in  the  grain  market,  who  shipped  the 
wheat  in  the  bags,  as  so  purchased  of  the  producers,  to  Liverpool,  Eng- 
land, where  the  wheat  waa  sold,  and  emptied  from  the  bags,  and  the  bags 
were  afterward  brought  back  to  San  Francisco,  whence  they  had  been 
shipped  by  plaintiffs,  the  ownership  of  the  bags  remaining  in  the  plaint- 
iffs &om  tlie  time  of  their  purchase  filled  witih  California  wheat  till  their 
return  to  San  Francisco  empty.  Upon  their  leaving  San  Francisco,  filled 
with  wheat,  Dietrick  &  Co.  cmimed  the  drawback  of  duties  paid  on  the 
material  used  in  the  manufacture  of  the  bags,  and  the  drawback  was  paid 
to  them  in  assumed  pursuance  of  the  provisions  of  section  3019  of  the 
revised  statutes  of  the  ¥nited  States  and  the  regulations  of  the  secretary 
of  the  treasury  for  camring  those  provisions  into  effect.  On  the  return 
of  the  bags  the  plaintins  claimed,  upon  various  grounds,  that  they  were 
entitled  to  bring  the  bags  to  San  Francisco  and  receive  them  free  of  duty. 
The  collector  took  the  ground  that  the  drawback  having  been  paid  on 
exportation,  in  pursuance  of  section  3019  and  the  regulations  of  the 
secretary  of  the  treasury,  duties  must  be  paid;  and  plaintiffs  were  com- 
pelled to  pay  the  duties  claimed  in  order  to  obtain  the  bags.  The  action 
of  the  collector,  in  collecting  the  duties,  was  affirmed  by  the  secretary  of 
the  treasury,  and  this  action  is  brought  to  recover  the  duties  so  collected. 
Section  9  of  the  act  of  congress  of  February  8,  1875,  "  To  amend  ex- 
isting customs  and  internal  .revenue  laws,  and  for  other  purposes : "  Sup. , 
B.  8.  130,  provides  that  ^' grain  bags,  the  manufacture  of  the  United 
States,  when  eacported^fiUed  vyUh  American  products,  may  he  returned  to 
the  United  States/ree  of  duty,  under  such  rules  and  regulations  as  shall 
he  prescribed  by  &e  secretary  of  the  treasury."  There  is  no  exception  to 
these  provisions.  The  ha^s,  whatever  may  be  said  of  the  material,  were 
"  the  manufacture  of  the  United  States,"  and  they  were  exported  filed 
vnih  American  products,  and  being  such  were  entitied  under  this  act  to 
''he  returned  to  the  United  States /ree  ofdviy,*'  It  does  not  appear  to 
me  that  this  explicit  language  is  open  to  construction.  The  only  excep- 
tion is,  that  they  shall  be  returned  "  under  such  rules  and  regulations  as 
shall  be  prescribed  by  the  secretary  of  the  treasury."  The  authority  of 
the  secretary  only  extends  to  the  modus  operandi — the  course  to  be  pur- 
sued in  identifying  and  returning  the  '^  grain  bags;"  and  that  power  does 
not  extend  to  an  imposition  of  a  duty  in  the  face  of  the  provision  of  the 
statute  that  they  •'  may  be  rettimed  *  ♦  *  free  of  duty."  The  stat- 
ute in  no  sense  authorLzes  the  imposition  of  a  duty,  as  a  part  of  the  rules 
and  regulations  to  be  prescribed  by  him.  The  omission  to  provide  for  a 
rp)ayment  of  the  drawback  in  such  cases  may  be  an  oversight  on  the  part 
91  congress.  But  whether  so  or  not,  to  require  by  regulation  the  collec- 
tion of  the  regular  duties  upon  bags  manufactured  in  the  United  States, 
because  the  bags,  when  exported,  paid  a  *'  drawback"  for  duties  on  the 
material  of  wmch  they  were  manufactured,  is  to  ingraft  an  exception  on 
the  provisions  of  the  act,  authorizing  the  bags  which  were  "exported 
filled  with  American  products,"  "  to  be  returned  *  *  *  free  of  duty," 
which  congress  either  did  not  see  fit,  or  omitted  to  adopt.  The  secretary 
of  the  treasury  was  not  authorized  to  make  any  such  exception:  Merritt 


230  West  Coast  Bepobter.  [Cir.  Ct  Or. 

Y.  Jones,  106  U.  S.  466;  Merritt  y.  Welsh,  104  Id.  702;  Balfour  et  al.  t. 
SulHvan,  8  Saw.  648. 

Under  the  provision  of  the  act  cited,  the  bags  in  question  were  entitled 
to  re-enter  the  United  States  ' '  free  of  duty,"  and  the  duties  on  that  ground 
were  illegally  demanded  and  collected.  None  of  the  other  provisions  of 
the  statute  cited  affect  this  ground  relied  on  for  a  recovery,  and  they 
therefore  need  not  be  discussed.  There  must  be  a  judgment  for  plaint- 
ifib  for  the  an^ount  of  duties  unlawfully  collected,  and  it  is  so  ordered. 


CIRCUIT  COURT,  DISTRICT  OF  OREQOK. 
WajjiAHST  Ibok  Bbidgb  Co.  v.  Hastgh  et  au 

J^Ued  March  S,  2884. 

Bill  of  Review. — An  application  to  file  a  bill  of  review,  without  the  perfonnanoe  of 
the  decree,  ought  to  be  made  to  the  court  by  petition  and  on  notice  to  the  adverse  party, 
and  if  it  appears  that  the  performance  of  the  decree  would  destroy  the  subject  of  the 
litigation,  it  ought  to  be  allowed. 

Idem. — On  the  hearing  of  a  bill  of  review,  the  court  can  only  consider  the  errors  of  law 
apparent  on  the  face  of  the  record,  and  a  fact  found  or  determined  by  the  decree  is  pre- 
sumed to  have  been  sufficiently  proved  by  the  evidence. 

The  Wallamet  Riveb  a  Navigable  Water  op  the  United  States. — The  Wallsr 
met  river,  though  wholly  within  the  state  of  Oregon,  by  means  of  its  connection  with  tiie 
Columbia  river,  forms  a  highway  for  interstate  and  foreign  commerce,  and  is  therelbn 
a  navigable  water  of  the  United  States,  and  subject,  as  such,  to  the  control  of  cougren. 

Navigable  Watebs  in  Oregon  abb  Common  Highways. —The  act  of  February  14, 
1859,  11  Scat.  383,  admitting  Oregon  into  the  Union,  which  declares  that  the  navisable 
waters  therein  shall  be  ''common  highways,  and  forever  free"  to  the  citizens  of  the 
United  States,  is  not  a  compact  made  with  or  condition  imposed  upon  the  state  in  con- 
sideration of  its  admission  into  the  Union,  bat  is,  so  far,  an  absolute  and  valid  n^ala* 
tion,  made  by  congress  in  pursuance  of  its  power  over  the  zuivi^ble  waters  of  the 
United  States,  as  a  means  of  interstate  and  foreign  commerce,  which  it  might  as  well 
have  enacted  before  or  after  as  at  the  time  of  such  admission. 

OBsntUCTiON  TO  "Common  Highway." — Congress,  by  the  act  of  1859,  having  de- 
clared the  Wallamet  river  ''a common  highway,"  the  state  can  not  authorixe  anyone 
to  build  a  bridge  across  the  same,  which,  under  the  circumstances  of  the  case,  will  need- 
lessly impede  or  obstruct  the  navigation  thereof. 

Jurisdiction  of  the  United  States  Cibcuit  Coubt.— The  Wallamet  river  being  de- 
clared *'  a  common  hiehway"  hj  congress,  the  question  of  what  constitutes  a  neecUess, 
and  therefore  unlawful,  obstruction  thereto,  arises  under  a  law  of  the  United  States,  and 
therefore  the  United  States  circuit  court  has  jurisdiotion  to  hear  and  determine  a  suit 
involving  the  same. 

The  Ordinance  of  1787.-— &^em^  that  the  clause  in  the  fourth  article  of  the  compact 
iu  the  ordinance  of  1787,  concerning  the  navigable  waters  of  tlie  north-west  territory,  wai 
not  abrogated  or  superseded  by  the  formation  of  states  therein  and  their  admission  into 
the  Union. 

Bnx  of  review.    The  opinion  states  the  facts. 

Oeorge  JJ.  WUliams  and  Bvfu^  MaUory^  for  the  plaintiff. 

Walter  W,  Thayer  and  John  M,  Oeariny  for  the  defendants. 

Deadt,  J.  This  is  a  bill  of  review,  filed  May  27, 1883,  and  brooght  to 
reverse  the  final  decree  given  in  this  court  on  October  22, 1881,  in  a  suit 
between  the  parties  hereto,  commenced  by  the  defendants  herein  on 
January  3, 1881,  to  obtain  an  injunction  restraining  the  plaintiff  herein 
from  further  constmcting  a  bridge  across  the  Wfdlamet  river,  at  the  foot 
of  Moxiison  street,  in  Portland,  upon  the  groimd  that  such  a  bridge  as 
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mid  plaintiff  was  then  engaged  in  building  was  an  unnecessary  and  un- 
lawful liinderance  and  obstruction  to  the  navigation  of  said  river — particu- 
larly with  sea-going  vessels — because  of  the  insufficient  character  and 
improper  position  of  the  piers  and  the  lack  of  width  in  the  draw;  that 
said  bridge  would  be  a  public  nuisance,  injurious  and  damaging  to  the 
lights  and  interests  of  defendants  herein  as  the  owners  and  lessees  of 
Tidiiable  wharf  property  in  Portland,  a  short  distance  above  the  site  of 
said  bridge,  and  contrary  to  the  act  of  congress  of  February  14,  1859, 
11  Stat.  383,  which  provides,  *'that  all  the  navigable  waters  of  said  state 
[Oregon]  shall  be  common  highways." 

An  application  was  made  to  the  district  judge  on  the  bill,  and  affidavits 
and  counter-affidavits  for  a  provisional  injunction,  and  after  a  hearing, 
in  which  the  corporation  maintained  its  right  to  build  the  bridge  in  ques- 
tion under  and  by  authority  of  an  act  of  the  legislature  of  Oregon,  of 
October  18,  1878,  authorizing  ''the  Portland  Bridge  Company," a  cor- 
poration formed  under  the  laws  of  Oregon,  '*  or  its  assigns,"  to  build  a 
bridge,  *'  for  all  purposes  of  travel  and  commerce,"  across  the  Wallamet 
river,  between  Portland  and  East  Portland,  ''  at  such  point  or  location 
on  the  banks  of  said  river,"  as  it  might  select,  ''on  or  above  Morrison 
street  of  said  cit^  of  Portland" — "provided  that  there  shall  be  placed 
and  maintained  in  said  bridge  a  good  and  sufficient  draw  of  not  less  than 
one  hundred  feet  in  the  clear,  in  width,  of  a  passage-way,  and  so  con- 
stracted  and  maintained  as  not  to  injuriously  imx)ede  and  obstruct  the 
free  navigation  of  said  river,  but  so  as  to  allow  the  easy  and  reasonable 
passage  of  vessels  through  said  bridge." 

On  March  28, 1881,  an  order  was  made  continuing  the  application  for 
an  injunction  until  the  April  term,  and  until  the  circuit  judge  should  be 
present,  and  restraining  ine  corporation  in  the  mean  time  as  prayed  for  in 
the  bill:  Hatch  et  al.  v.  Wallamet  Iron  Bridge  Co.,  7  Saw.  127. 

On  April  11, 1881,  the  corporation  put  in  its  answer  to  the  bill,  alleg- 
ing that  it  was  a  corporation  duly  formed  under  the  laws  of  Oregon,  and 
the  assignee  of  the  Portland  Bridge  Company  aforesaid;  and  admitted 
that  it  was  building  the  bridge,  as  alleged,  under  authority  of  the  act  of 
the  legislature  aforesaid,  except  that  the  draw  was  one  hundred  and  five 
feet  in  the  clear,  instead  of  one  hundred,  and  that  the  piers  were  suffi- 
cient and  at  right  angles  with  the  current;  and  denied  the  same  was  or 
would  be  any  hinderance  or  obstruction  to  the  navigation  of  the  river,  or 
any  injury  to  the  defendants  herein. 

At  tno  April  term  the  application  for  a  provisional  injunction  was  fur- 
ther heard  upon  the  bill,  answer,  and  further  affidavits  and  counter-affi- 
davits, before  ihe  circuit  and  dislxict  judge,  the  counsel  for  the  plaintiff 
herein  then  conceding  that  the  law  of  the  case  had  been  correctly  ruled 
on  the  former  hearing  before  the  district  judge:  Hatch  v.  Wallamet  I.  B, 
Co.,  7  Saw.  127;  and  tiiat  the  only  question  in  the  case  for  the  consid- 
emtion  of  the  court  was  whether,  under  the  circumstances,  the  proposed 
bridge  was  an  unreasonable  use  of  this  common  highway;  and  on  April 
17th  an  order  was.  made  allowing  the  provisional  injunction  reskaining 
the  corporation, as  prayed  for  in  the  bill:  Id.  141. 

Subsequently  the  cause  was  put  at  issue  by  the  filing  of  a  replication  to 
Ihe  answer,  and  testimony  taken  by  botii  parties;  and  at  the  October  term 
it  was  finally  heard  before  Uke  circuit  judge,  who,  on  October  22,  1881^ 
gave  a  decree  therein  for  the  defendants  herein,  per|>etually  enjoining  the 
«npQration  as  prayed  for  in  the  bill;  and  fdso  requiring  it  to  remove  tiie 
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material  already  placed  in  the  river  in  the  conBtmction  of  the  pairs. 
From  this  decree  an  appeal  was  allowed  to  the  plaintiff  herein  on  October 
22,  1883. 

An  application  was  made  for  leave  to  file  the  bill  of  review,  without 
first  performing  the  decree  requiring  plaintiff  therein  to  remove  the  un- 
finished piers  from  the  river.  The  application  was  based  upon  a  petition 
or  allegation  in  the  bill,  stating  the  grounds  thereof.  Upon  notice  to  the 
adverse  party,  it  was  heard  and  allowed  upon  the  ground  that  the  per- 
formance of  the  decree,  in  this  respect,  would  involve  large  expense,  and 
the  destruction,  so  far,  of  the  subject  of  the  litigation,  so  that,  if  the  de- 
cree is  reversed  for  error,  the  plaintiff  herein  will  nevertheless  suffer  an 
irremediable  loss,  as  in  the  case  of  the  cancellation  of  a  bond  in  obedience 
to  a  decree:  Story's  Eq.  PL,  sec.  406;  Davies  v.  Speiden,  104  XT.  S.  83. 

But  I  think  the  better  method  of  making  the  application  is  by  a  sepa- 
rate petition  for  that  purpose,  against  which  the  adverse  party  may  show 
cause  and  the  matter  be  fully  heard  and  determined  thereon.  The  right 
to  file  the  bill  may  depend  upon  a  question  of  fact  not  determined  or 
affected  by  the  proceedings  or  decree  in  the  case,  as  the  pecuniary  ability 
of  the  party  to  ]^ay  a  given  sum  of  money,  and  therefore  the  application 
should  be  made  in  such  manner  as  will  best  enable  the  parties  U>  be  fully 
heard  in  the  premises. 

The  rule  requiring  the  performance  of  the  decree  is  said  to  be  ''  admin- 
istrative" rather  than  "  jurisdictional,"  and  therefore  a  bill  filed  without 
such  performance  or  leave  would  give  the  court  jurisdiction  to  review  the 
decree;  and  if  the  adverse  party  did  not  move  ix>  strike  it  from  the  files, 
he  would  be  held  to  have  waived  the  objection:  Davis  v.  Speiden,  104 
U.  S.  85. 

The  defendants  herein  demur  to  the  bill,  for  that  there  are  no  errors 
in  the  record,  nor  any  sufficient  matter  alleged  in  the  same  to  require  a 
reversal  of  the  decree.  The  bill  contains  an  assignment  of  errors,  eleven 
in  number,  most  of  which  are  predicated  upon  tiie  reasons  given  in  the 
opinion  of  the  court  allowing  the  provisional  injunction,  rather  than  the 
decree  itself,  and  all  but  one  are  simply  variations  of  the  allegation  that 
the  court  erred  in  deciding  that  the  act  of  congress  of  February  14, 1859, 
was  in  any  degree  a  limitation  or  restraint  upon  the  power  of  uie  state  to 
obstruct  or  authorize  the  obstruction  of  the  navigation  of  the  river  by 
the  construction  of  a  bridge  of  any  character  across  the  same.  The  ex- 
ception is  the  assignment  No.  4,  which  alleges  that  the  court  erred  in 
deciding,  as  a  matter  of  fact,  that  the  bridge  in  question  is  or  will  be  a 
nuisance  and  serious  impediment  to  the  navigation  of  the  river. 

This  is  a  proceeding  to  review  the  former  determination  of  this  case, 
and  obtain  a  reversal  of  the  decree  then  given  therein,  for  errors  of  law 
apparent  on  the  face  of  the  record — ^the  pleadings,  proceedings,  and  de- 
cree— without  reference  to  the  evidence  in  the  case:  Story's  Eq.  PL,  sec. 
407;  Shelton  v.  Yankleek,  106  U.  S.  532.  No  question  is  made  but  that 
the  allegations  of  the  original  bill  are  sufficient  to  authorize  the  decree; 
and  the  law  presumes  that  the  evidence  was  sufficient  to  sustain  it. 

It  follows,  then,  that  for  the  purpose  of  this  proceeding  it  must  be 
considered  settied  that  this  bridge,  as  and  where  it  was  being  built,  is 
and  would  be,  as  a  matter  of  fact,  a  serious  and  unneoessaiy  impediment 
and  obstruction  to  the  navigation  of  the  river,  by  reason  of  which  the 
defendants  herein  suffered  and  would  suffer,  as  riparian  proprietors, 
special  dami^e. 
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But  whether  such  obstruction  is  also  imlawful  is  the  question,  and  the 
only  one  properly  arising  on  this  bill  of  review.  The  assignment  of 
errors  in  law,  as  has  been  stated,  are,  in  effect,  thai  the  act  of  1859  has 
no  application  to  the  case;  that  congress  has  made  no  provision  on  thd 
subject  of  the  navigation  of  the  river;  and  that  therefore  the  whole  ques- 
tion of  the  lawfulness  of  the  proposed  structure  arises  under  the  state 
law,  and  is  without  the  jurisdiction  of  this  court. 

The  argument  of  counsel  for  the  corporation,  in  support  of  this  con- 
clusion, is,  in  substance  and  effect: 

1.  The  Wallamet  river  is  wholly  within  the  state  of  Oregon,  and 
therefore  not  within  the  power  of  congress  to  regulate  or  conserve  its  use 
as  a  vehicle  or  means  of  interstate  or  foreign  commerce. 

Now,  this  proposition  has  no  countenance  or  support  in  either  reason 
or  authority.  In  fact,  and  for  all  the  purposes  of  commerce,  the  Wal- 
lamet river  is  a  part  of  the  Columbia,  of  which  it  is  an  important  affluent 
or  branch.  Together,  they  form,  or  help  to  form,  a  continuous  highway 
between  Oregon  and  the  other  Pacific  sb^ttes  and  territories  and  foreign 
countiies;  therefore,  in  contemplation  of  the  constitutional  gmnt  of 
power  to  congress  over  the  subject  of  commerce  between  these  states  and 
countries,  and  for  the  purpose  of  regulating  the  same,  it  is  the  property 
of  the  nation — a  navigable  water  of  the  United  States. 

The  authorities  from  Qibbon  v.  Ogden,  9  Wheat.  1,  to  Miller  v.  City 
of  New  York,  3  S.  C.  Bep.  234 — a  period  of  sixty  years — are  uniform  and 
unqualified  on  this  point.  In  Oilman  v.  Philadelphia,  3  Wall.  724,  Mr. 
Justice  Swayne  says:  ''  Commerce  includes  navigation.  The  power  to 
regulate  commerce  comprehends  the  control  for  that  purpose,  and  to  the 
extent  necessary,  of  all  the  navigable  waters  of  the  United  States  which 
are  accessible  from  a  state  other  than  those  in  which  they  lie.  For  this 
purpose  they  are  the  public  property  of  the  nation,  and  subject  to  all  the 
requisite  legislation  by  congress.  This  necessarily  includes  the  power 
to  keep  them  open  and  free  from  any  obstruction  to  their  navigation,  in- 
terposed by  the  states  or  otherwise;  to  remove  such  obstructions  when 
they  exist;  and  to  provide,  by  such  sanctions  as  they  may  deem  proper, 
against  occurrence  of  the  evil,  and  for  the  punishment  of  the  offenders/' 

In  Hie  Daniel  Ball,  10  Wall.  557,  it  was  neld  that  Orand  river,  a  com- 
paratively insignificant  water,  lying  wholly  within  the  state  of  Michigan, 
but  em^tjing  into  the  lake  of  tiiat  name,  and  only  navigable  forty  miles 
from  its  mouth  to  Orand  Bapids,  for  a  boat  of  one  hundred  and  twenty- 
three  tons  burden,  is  a  navigable  water  of  the  United  States  and  subject 
to  its  control  as  a  highway  of  commerce,  interstate  and  foreign,  on  ac- 
count of  its  jimction  with  Lake  Michigan,  of  which  it  forms  a  part.  In 
dehvering  the  opinion  of  the  court,  Mr.  Justice  Field  said  (page  563^  the 
oommon-law  test  of  the  navigability  of  a  river — the  ebb  and  flow  of  the 
tide  therein — does  not  apply  to  the  rivers  of  this  country.  "  Those  riv- 
ers must  be  regarded  as  public  navigable  rivers  in  law  which  are  navi- 
gable in  fact.  And  ihey  are  navigable  in  fact  when  they  are  used,  or  are 
susceptible  of  bein^  used,  in  their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are  or  may  be  conducted  in  the 
customary  modes  of  trade  and  travel  on  water.  And  they  constitute  nav- 
igable waters  of  the  United  States  within  the  meaning  of  the  acts  of  con- 
gress, in  contradistinction  from  the  navigable  waters  of  the  states,  when 
they  form  in  their  ordinary  condition  by  themselves,  or  by  uniting  with 
other  waters,  a  contiued  highway  over  which  commerce  is  or  niay  be  car- 
KaI2-2 


234  West  Coast  Reporter  [Cir.  Ct  Or. 

ried  on  with  other  Btates  or  foreign  countries  in  the  customaiy  modes  in 
which  such  commerce  is  conducted  by  water." 

In  Escanaba  Co.  'Vk  Chicago,  107  U.  S.  678,  it  was  held  that  the  Chicago 
river,  lying  wholly  within  tiie  city  of  Chicago,  and  a  little  local  strecuu 
compared  with  the  Wallamet,  is  a  navigable  water  of  the  United  States, 
because  it  leads  into  lake  Miclugan;  and  in  Miller  v.  The  City  of  New  York, 
supra,  the  same  rule  was  applied  to  the  East  river,  a  water  wholly  within 
the  state  of  New  York,  but  connecting  the  Hudson  and  the  sound,  and 
therefore  a  highway  of  interstate  and  foreign  commerce.  Mr.  Justice 
Field  delivered  the  opinion  of  the  court  in  both  these  cases,  and  referred 
to  and  relied  on  the  above  citation  from  the  opinion  in  the  case  of  The 
Daniel  Ball.    See  also  Hatch  v.  Wallamet  I.  B.  Co. ,  7  Saw.  131. 

2.  That  if  congress  has  the  power  to  regulate  the  navigation  of  the 
Wallamet  river,  as  a  navigable  water  of  the  United  States,  it  can  not  do 
so  by  a  special  act,  as  the  statute  of  1850,  applicable  alone  to  the  waters 
of  Oregon,  but  only  by  a  general  law,  which  shall  operate  uniformly  upon 
all  such  waters  in  me  United  States.  And  this  proposition  is  also  with- 
out a  shadow  of  foundation  in  either  reason  or  authority.  It  is 
rather  late  in  the  day  to  question  the  right  of  congress  to  exercise  its 
authority  over  the  navigable  waters  of  the  United  States  specially — ^from 
time  to  time  and  place  to  place — as  it  may  consider  the  exigencies  of  com- 
merce to  require.  Congress  has  been  making  appropriations  from  time 
to  time  for  years  to  maintain  and  improve  the  navigation  of  the  Wallamet 
river,  but  on  this  theory  of  its  power  all  such  acts  are  void  and  usurpations 
of  power,  unless  a  like  provision  was  made  at  the  same  time  for  every 
other  navigable  water  of  the  United  States. 

In  the  last  fifteen  or  twenty  years  congress  has  legislated  largely  on  the 
subject  of  bridges  over  the  Ohio,  Mississippi,  and  Missouri  rivers,  pre- 
scribing when,  where,  and  how  they  may  or  ma^  not  be  built:  Hatch  t. 
Wallamet  I.  B.  Co.,  7  Saw.  138;  and  although  important  interests  have 
been  unfavorably  affected  by  such  legislation,  it  was  never  before  sug- 
gested that  it  was  invalid  for  want  of  such  uniformity.  It  has  also  legis- 
lated specially  upon  the  subject  of  a  bridge  over  the  East  river  in  New 
York;  and  although  the  legality  of  this  structure  has  since  been  contested 
from  the  circuit  to  the  supreme  court  of  the  United  States,  Miller  v.  The 
City  of  New  York,  supra,  no  one  appears  to  have  ever  questioned  the 
legality  of  the  act  of  congress  authorizing  its  erection  and  prescribing  its 
character  and  location,  on  this  or  any  other  ground. 

The  vice  of  the  argument  in  support  of  each  of  these  propositions  is  the 
assumption  that  the  navigable  waters  within  a  state  are  exclusively  the 
waters  of  such  a  state,  and  therefore  congress  has  no  power  over  them; 
or,  if  it  may  legislate  concerning  them  in  the  interest  ot  commerce,  it  can 
fOnly  do  so  by  such  general  legislation  as  shall  limit  or  affect  the  power  of 
each  state  in  the  premises  equally,  so  as  to  preserve,  as  it  is  said,  its 
"  equal  footing  in  the  Union  with  the  other  states." 

But,  as  we  have  seen,  this  theory  of  the  matter  is  founded  upon  a  total 
misapprehension  of  the  relation  of  the  national  and  state  governments  to 
the  subject  and  to  one  another.  For  the  purposes  of  commerce  and  the 
exercise  of  the  power  of  congress  over  that  subject,  every  navigable  water 
in  the  Union,  which  of  itself  or  by  means  of  its  connections  forms  a  con- 
tinuous highway  for  interstate  or  foreign  commerce,  is  primarily  the 
navi^ble  water  of  the  United  States,  over  which  it  has  the  same  power 
for  the  purposes  of  such  commerce  as  if  it  was  wholly  in  a  territory  ov 
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the  Difitrict  of  Columbia.  When  and  how  far  congress  will  exercise  this 
power  is  a  question  for  its  determination  in  each  case,  looking  to  the 
public  convenience  and  general  welfare.  In  the  exercise  of  this,  as  in 
the  case  of  other  congressional  powers,  no  such  thing  as  uniformity  of 
action  is  desirable  or  attainable;  and  it  is  also  to  be  considered,  that 
Vkhai  is  lawful  may  not  always  ^e  expedient. 

3.  That  congress  has  no  power,  in  the  admission  of  a  state  into  the 
Union,  to  impose,  by  compact  or  otherwise,  any  limitation  or  restriction 
on  its  powers  or  rights  as  a  state,  under  the  constitution;  and  therefore 
the  act  of  1859,  admitting  Oregon  into  the  Union,  so  far  as  it  attempts 
to  restrict  its  power  over  the  navigable  waters  within  its  limits,  is  void 
and  of  no  effect.  But  admitting  the  premises,  the  conclusion  does  not 
follow. 

Although  the  grant  of  power  to  congress  to  admit  new  states  into  this 
Union,  U.  8.  Const.,  art.  4,  sec.  3,  is  unqualified,  yet  it  is  well  established 
by  the  supreme  court  that  congress  can  not  admit  a  state  upon  any 
other  than  an  equal  footing  vdth  the  other  states  therein;  and  therefore 
can  not,  as  a  consideration  of  such  admission,  make  any  valid  compact 
or  enactment  which  shall  deny  to  such  state  within  its  limits  the  munici- 
pal powers  common  to  the  others:  Pollard  v.  Hagan,  3  How.  233;  Per- 
moh  V.  New  Orleans,  Id.  609;  Strader  v.  Graham,  10  Id.  92. 

The  act  of  1859,  admitting  Oregon  into  the  Union,  contains  (section  4) 
fotir  propositions  to  the  people  of  Oregon  concerning  the  public  lands 
therein,  which,  in  consideration  of  a  valuable  grant  of  public  land,  they 
accepted  by  an  act  of  the  legislature  of  Jime  3,  1859:  Or.  Laws,  101. 
Bat  the  admission  of  the  state  was  not  conditioned  upon  the  acceptance 
of  these  propositions,  and  in  fact  preceded  it.  Nor  did  the  state,  in 
accepting  it,  undertake  to  relinquish  any  power  or  right  that  belonged  to 
it,  as  a  state  of  the  Union,  unless  it  is  the  right  to  tax  ''non-resident 
proprietors',  higher  than  "  residents.'*  Therefore  this  portion  of  the  act 
is  Tahd,  without  reference  to  such  acceptance,  as  a  congressional  enact- 
ment respecting  the  disposition  of  the  public  lands  in  Oregon :  U.  S. 
Const,  art.  4,  sec.  3;  Pollard  v.  Hagan,  3  How.  224. 

Bat  the  clause  in  section  2  of  the  act  of  1859,  declaring  the  navigable 
waters  in  Oregon  to  be  •'  common  highways,"  is  no  part  of  these  proposi- 
tions, and  does  not  even  purport  to  derive  its  force  or  vitahty  from  this 
or  any  compact,  but  solely  from  the  fact  that  it  is  an  act  of  congress,  duly 
passed  by  it  in  pursuance  of  its  power  to  regulate  commerce.  The  ad- 
mission of  the  state  and  the  enactment  of  the  regulation  are  simply  coin- 
eidenk  in  point  of  time.  The  one  was  admitted  unconditionally,  and  the 
other  enacted  absolutely;  and  the  regulation  might  have  been  enacted  on 
the  day  before  or  the  day  after  the  admission,  or  at  any  time  since  as  well 
as  then. 

But  even  if  it  had  been  made  a  condition  of  the  admission  of  the  state 
into  the  Union  that  the  people  thereof  should  consent  to  this  regulation, 
it  would  nevertheless  be  valid  as  an  act  of  congress,  because  that  body 
had  the  power  to  pass  it  without  their  consent.  Their  consent  would  add 
noUiing  to  its  force  or  validity. 

In  the  leading  case  on  this  subject,  of  Pollard  v.  Hagan,  supra,  the 
court  say  (page  229)  of  the  following  declaration  contained  in  the  compact 
entered  into  between  the  United  States  and  Alabama,  upon  the  admission 
of  the  latter  into  the  Union,  ''that  all  navigable  waters  within  the  said 
state  shall  forever  remain  public  highways,  free  to  the  citizens  of  said 
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state  and  the  United  States,  without  any  tax,  duty,  impost,  or  toll  there- 
fpr,  imposed  by  the  said  state,"  3  Stat.  492,  that  itwasnotking  more  than 
a  regulation  of  commerce,  and  as  such  a  valid  and  binding  act  of  congress, 
without  reference  to  the  supposed  compact  or  the  consent  of  the  people 
of  Alabama. 

4.  That  the  provision  in  section  2  of  the  act  of  1859 — **all  the  nav- 
igable waters  of  said  state  [Oregon]  shall  be  common  highways  and  for- 
ever free,  as  well  to  the  inhabitants  of  said  state  as  to  all  other  citizens  of 
the  United  States,  without  any  tax,  duty,  impost,  or  toll  therefor" — was 
not  intended,  and  should  not  be  construed  as  a  restriction  or  limitation 
on  the  power  of  the  state  to  impede  and  obstruct  the  navigation  of  the 
"Wallamet  river,  at  its  pleasure,  but  only  on  its  power  to  impose  a  toil 
upon  any  citizen  of  the  United  States  on  account  of  such  navigation. 

This  clause  had  its  origin  in  the  fourth  of  the  articles  of  compact  of 
the  ordinance  of  1787,  for  the  government  of  the  north-west  territory,  in 
which  it  was  provided  that  "  the  navigable  waters  leading  into  the  Mis- 
sissippi and  the  St.  Lawrence,  and  the  carrying  places  between  the  same, 
shall  be  common  highways  and  forever  free,  as  well  to  the  inhabitants  of 
said  territory  as  to  the  citizens  of  the  United  States,  and  those  of  any 
other  states  that  may  be  admitted  into  the  confederacy,  without  any  tax, 
impost,  or  duty  therefor;"  and  has  been  applied  to  the  states  admitted  to 
the  Union  since  the  formation  of  the  constitution,  and  formed  out  of 
territory  other  than  that  included  in  the  ordinance,  it  being  generally 
supposed  until  a  comparatively  late  day  that  these  articles  of  compact, 
and  particularly  the  clause  in  question,  continued  in  force  in  the  states 
formed  out  of  such  territory,  except  so  far  as  altered  by  "  common  con- 
sent:" Straden  v.  Graham,  10  How.  97,  McLean  and  Caton,  JJ.;  Palmer 
V.  Commissioners  of  Cuyahoga  Coimty,  3  McLean,  226;  Columbus  Ins. 
Co.  V.  Cortinius,  6  Id.  209. 

It  is  admitted  that  the  provision  does  prohibit  this  state  from  impos- 
ing any  tax  or  toll  on  any  citizen  of  the  United  States  on  account  of  the 
navigation  of  the  river.  But  the  authority  of  the  national  government 
to  restrain  the  state  in  this  particular  is  no  clearer  than  it  is  to  prevent 
the  state  from  authorizing  or  causing  obstructions  to  the  navigation  of 
the  river  that  may  as  eflfectually  deprive  the  citizen  of  the  Uniteid  States 
of  its  use  as  a  highway  as  any  tax  or  toll  could. 

Counsel  for  the  plaintiff  herein  contend  that  the  words  "common 
highways  forever  free,"  taken  in  connection  with  the  rest  of  the  sentence, 
show  tnat  the  paramount  purpose  of  this  legislation  "was  to  prevent 
any  discrimination  between  the  citizens  of  the  Dnited  States"  in  the  im- 
position of  tolls  on  account  of  the  navigation  of  the  river.  But  there  is 
no  ground  for  this  construction,  for  plainly  the  clause  does  not  rest  with 
the  prohibition  of  discrimination  in  tne  imposition  of  such  tolls,  but  goes 
further,  and  prohibits  them  altogether,  as  well  in  the  case  of  the  citizens 
of  the  state  as  of  the  United  States. 

But  the  clause  contains  two  distinct  provisions :  the  one  an  absolute 
prohibition  against  the  imposition  of  tolls  for  the  navigation  of  the  river; 
and  the  other,  a  declaration  that  the  river  shall  remain  a  "common 
highway  "  for  tiie  use  of  all  the  citizens  of  the  United  States.  The  two 
things  are  separate  and  distinct;  and  one  is  not  to  be  considered  the 
mere  adjxinct  or  amplification  of  the  other,  because  it  is  found  in  the 
same  sentence.  The  maxim,  Nascitur  a  sociis,  does  not  apply.  And  if 
either  provision  can  be  considered  as  subordinate  to  the  other,  it  is  the 
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one  against  tolls.  A  higbwaj  is  a  public  way  upon  which  all  persons 
have  a  right  to  pass;  and  a  public  river  is  such  a  way,  since  it  is  open  to 
all  the  king's  subjects:  Bapalje  and  Lawrence's  Law  Diet.,  Highway;  2 
Smith's  L.  C.  175. 

A  declaration  or  act  of  the  congress  of  the  United  States  that  a  nav- 
igable water  thereof  shall  be  a  "common  highway  "  imports,  ex  vi  termini, 
that  such  water  shall  not  be  closed  up  or  obstructed  by  dams,  booms, 
bridges,  or  othervrise,  so  as  to  materially  impede  or  hinder  the  navigation 
of  the  same.  And  being  a  highway,  no  toll  can  be  charged  for  travel 
thereon,  except  by  consent  of  the  sovereign  power  which  declared  and 
made  it  such — the  congress  of  the  United  States — and  they  have  forbid- 
den it  to  be  done.  The  plain  purport  and  effect  of  the  statute  is  this: 
1.  The  Wallamet  river  is  declared  and  made  a  "  common  highway"  for 
the  use  of  all  the  citizens  of  the  United  States;  and,  2.  It  shall  bea  ''free" 
highway,  upon  which  no  toll,  tax,  or  impost  shall  be  charged.  Being  a 
"common"  highway,  it  is  open  to  all  citizens;  and  being  also  **free,"  it 
is  open  to  them  without  toll  or  tax.  From  these  premises,  the  conclusion 
follows  that  any  obstruction  to  the  navigation  of  this  river  which  ma- 
terially impairs  its  use  as  a  "  conmion  highway  "  is  contrary  to  the  act  of, 
congress,  and  therefore  illegal,  whether  authorized  by  the  legislature 
of  &e  state  or  not.  It  also  follows,  that  a  case  involving  the  ciuestion 
whether  any  bridge  or  other  structure  is  such  an  obstruction  is  a  case 
arising  under  a  law  of  the  United  States,  and  therefore  v^ithin  the  juris- 
diction of  this  court:  Act  of  1875,  18  Stat.  470. 

The  court,  then,  had  jurisdiction  to  hear  and  decide  the  question 
whether  this  bridge  is  or  would  be  such  an  obstruction  to  the  use  of  this 
highway  as  is  forbidden  by  the  act  of  congress.  Whether  it  properly 
decided  the  question  or  not,  is  a  matter  depending  upon  the  circum- 
stances of  the  case,  as  disclosed  by  the  evidence,  and  can  not  be  consid- 
ered in  this  proceeding.  The  way  to  determine  that  is  by  an  appeal  from 
the  final  decree  in  the  original  case  to  the  supreme  court,  where  the 
whole  question  can  be  considered  on  its  merits. 

And  in  this  connection  it  should  be  remembered  that  the  court  did  not 
decide  that  the  act  of  1859  prohibited  the  erection  of  any  bridge  across 
the  Wallamet.  It  prohibite,  of  course,  the  erection  of  a  low,  solid 
bridge,  for  that  would  be  an  impassable  barrier — a  complete  closing  of 
the  highway.  And  it  is  equally  certain  that  it  does  not  prohibit  the  erec- 
tion of  a  high  suspension  bridge,  under  which  vessels  navigating  the 
river  might  pass  without  hinderance  or  delay.  Neither  does  it  prohibit  a 
low  bridge,  properly  constructed  with  a  good  and  sufl&cient  draw, 
through  which  vessels  may  p^s  without  unnecessary  danger  or  delay; 
the  commerce,  size,  and  condition  of  the  river,  as  well  as  the  state  of  the 
art  of  such  bridge-building,  being^  taken  into  consideration.  It  is  well 
blown  that  all  highways,  whether  of  land  or  water,  are  subject  to  be 
crossed  by  other  highways.  The  commerce  of  the  countiy  can  not 
be  conducted  on  parallel  lines.  But  where  and  in  what  manner 
such  crossing  shall  be  made  or  allowed  depends  largely  upon  the  par- 
ticular circumstances  of  each  case:  Hatch  v.  Wallamet  Iron  Bridge  Co., 
7  Saw.  136. 

But  the  court  found  upon  the  evidence  that,  all  the  circumstances  con- 
sidered, the  draw  of  the  proposed  bridge  was  altogether  inadequate;  that 
it  ought  to  be  at  least  one  hundred  and  fifty  feet  wide  on  either  side  of 
the  pivot  pier,  as  provided  in  the  act  of  congress  of  June  23,  1874,  18 
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Stat.  281,  authorizing  the  Oregon  and  California  Railway  Company  to 
bridge  the  river  at  this  place;  and  therefore  it  was  a  material  as  well  as 
needless  obstruction  to  the  navigation  of  the  liver,  causing  danger  and 
delay  to  the  passage  of  vessels  thereon. 

Neither  did  the  court  hold  that  such  a  bridge  was  even  authorized  bj 
the  act  of  the  legislature  of  October  18,  1878.  That  act  requires  not 
only  that  the  bridge  shall  have  a  draw  of  not  less  than  one  hundred  feet 
in  width,  but  that  it  shall  be  "so  constructed  and  maintained  as  not  to 
injuriously  impede  and  obstruct  the  free  navigation  of  said  river,  but  bo 
as  to  allow  the  easy  and  reasonable  passage  of  said  vessels  through  said 
bridge." 

Upon  this  point  the  conclusion  of  the  court  was  that  the  legis- 
lature did  not  intend  to  declare  that  a  draw  of  only  one  hundred  feet  in 
width  is  sufficient,  or  to  authorize  the  construction  of  a  bridge  otherwise 
than  with  a  draw  sufficient  for  the  easy  and  safe  passage  of  vessels, 
whether  that  must  be  one  or  two  hundred  feet  in  width;  but  that  if  it 
did,  the  act  was  invalid,  because  contrary  to  the  act  of  congress,  which 
on  this  point  is  the  supreme  law  of  the  land:  Hatch  v.  Wailamet  L  B. 
Co.,  7  Saw.  137. 

And  in  this  connection  the  court  is  reminded  by  counsel  for  the  plaint- 
iff herein  "  that  it  is  a  delicate  duty  for  a  court  to  declare  an  act  of  the 
legislature  invalid."  Of  course,  the  court  will  not  do  so  unless  the  con- 
flict between  it  and  the  act  of  congress  is  plain.  And  for  this  reason  the 
act  of  the  legislature  is  to  be  construed,  if  it  reasonably  can,  so  as  to 
prevent  such  conflict,  and  make  it  harmonize  with  supreme  law. 

But  really  it  is  well  to  remember,  in  a  case  like  this,  that  the  interested 
parties  who  prepare  and  procure  the  passage  of  an  act  granting  them- 
selves some  special  privilege  or  franchise  like  this,  are  more  responsible 
for  it  than  the  members  of  the  legislature.  The  average  member,  having 
no  special  interest  in  the  matter,  and  knowing  little  if  anything  about  it, 
but  seeing  that  the  act  contains  a  plain  provision  that  the  bridge  shall 
be  built  with  a  good  and  sufficient  draw  anyhow,  with  that  understand- 
ing gives  his  consent  to  its  passage;  and  I  think  it  ought  to  be  so  con- 
strued by  the  court. 

Considered  in  this  its  true  light,  the  act  is  only  a  license  to  the  cor- 
poration named  therein,  or  its  assigns,  to  build  a  draw-bridge  at  this 
point,  subject  to  the  act  of  congress  of  1859;  or  in  other  words,  so  as 
not  needlessly  to  impede  or  obstruct  the  navigation  of  the  river,  consid- 
ered as  a  '' common  highway."  Beyond  this  the  legislature  could  not 
go,  and  it  is  not  to  be  presumed  that  it  so  intended. 

The  decision  in  Escanaba  Co.  v.  Chicago,  107  U.  8.  678,  so  much  relied 
on  by  the  plaintiff  herein,  is  not  in  conflict  with  these  views.  In  a  legal 
point  of  view  the  case  is  not  new,  though  it  contains  some  wholesome 
suggestions  upon  the  application  of  the  law  to  the  facts  and  circum- 
stances of  that  case,  which  are  peculiar  and  altogether  different  from 
this. 

A  small  bayou,  called  a  riyer,  with  a  current  less  than  a  mile  an  hour,  not 
a  mile  in  length  below  its  two  branches,  not  exceeding  two  miles  in  length 
each,  not  naturally  over  one  hundred  and  fifty  feet  in  width,  and  lying 
in  the  heart  of  a  great  city,  was  deepened  and  widened  so  as  to  serve  as 
a  canal  or  convenient  water-way  whereon  to  move  the  lake  boats  from 
the  harbor  in  the  lake  outside,  into  which  it  drained,  to  the  docks  and 
warehouses  along  its  banks.   Over  it  there  are  a  number  of  draw-bridges, 
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erected  by  public  authority,  on  which  pass  daily  great  numbers  of  people 
—particularly  in  ^oing  to  and  returning  from  their  business  and  employ* 
ment  in  the  morning  and  evening:  Am.  Cyclo.,  Chicago. 

The  city,  by  the  authority  of  the  state,  and  with  a  view  of  preventing 
the  iQconvience  resulting  from  the  unregulated  and  conflicting  use  of  the 
bridges  and  the  water-way,  passed  an  ordinance  requiring  the  draws  to  be 
closed  for  the  benefit  of  the  land  travel  for  one  hour  in  the  morning  and 
CTening,  and  limiting  the  period  during  which  a  draw  might  be  kept  open 
for  the  passage  of  vessels  to  ten  minutes  at  any  one  time. 

The  suit  did  not  involve  the  right  to  build  the  bridges,  nor  the  suffi- 
ciency of  the  draws.  The  right  of  the  city  on  both  these  points  was 
taken  for  granted,  and  the  only  question  made  and  decided  was  whether, 
uoder  the  circumstances,  this  was  a  reasonable  regulation,  one  that  did 
not  needlessly  obstruct  the  use  of  the  water-way,  and  the  court,  if  I  may 
be  allowed  to  say  so,  very  properly  and  wisely  held  that  it  was. 

The  case  was  brought  in  the  circuit  court  of  the  United  States  upon 
the  assumption  that  the  provision  of  the  fourth  article  of  compact  of  the 
ordinance  of  1787,  whereby  the  navigable  waters  of  the  north-west  terri- 
toiy  were  declared  *'  common  highways,"  was  still  in  force  in  Illinois^ 
and  therefore  the  reasonableness  of  the  city  ordinance,  when  judged  by 
this  United  States  law,  was  a  federal  question,  and  the  national  courts 
had  jurisdiction  of  the  case,  and  the  decision  was  actually  made  upon 
this  hypothesis.  But  the  learned  justice  who  delivered  the  opinion  of 
the  court  went  further,  and  said  that  by  the  admission  of  Blmois  into 
the  Union,  "  on  an  equal  footing  with  the  original  states  in  all  respects 
whatever,"  the  ordinance  ceased  to  have  any  effect  within  her  limits,  and 
therefore  there  was  no  law  of  the  United  States  regulating  the  use  of  the 
navigable  waters  of  the  United  States  within  the  state  of  Illinois,  and 
therefore  the  latter  was  the  judge  of  what  was  reasonable  in  the  prem- 
ises. 

The  cases  cited  in  support  of  this  latter  conclusion  are  Pollard  v.  Ha- 
I,  3  How.  212;  Permoli  v.  New  Orleans,  Id.  589;  and  Strader  v.  Gra- 
lam,  10  Id.  82. 

By  the  first  one,  as  we  have  seen,  it  was  simply  held  that  congress  can 
not,  by  any  compact  or  condition  made  with  or  laid  upon  a  state  on  her 
admission  into  the  Union,  restrain  or  limit  her  municipal  power,  as  such 
state;  but  that  if  the  subject  of  the  compact  or  condition  is  within  the 
power  of  congress  to  enact  or  regulate,  without  the  consent  of  the  state 
—B&  to  declare  that  the  navigable  waters  therein  shall  be"'  common  high- 
ways " — ^it  is  good  as  a  law. 

In  Permoli's  case  the  court  only  held  that  so  much  of  the  articles  of 
compact  as  secured  religious  freedom  to  the  inhabitants  of  the  territory 
of  Orleans — ^the  same  having  been  specially  extended  there  by  congress 
— ceased  to  have  any  force  or  effect  therein  upon  the  admission  of  the  ter- 
ritory into  the  Union  as  the  state  of  Louisiana,  because  the  subject  of 
relijrious  freedom  in  a  state  was  beyond  the  power  of  congress  and  exclu- 
sively within  that  of  the  state. 

In  Strader's  case,  it  was  decided  on  a  writ  of  error  to  the  supreme  court 
of  Kentucky,  that  the  condition  of  a  negro  held  as  a  slave  in  that  state, 
and  who  had  been  allowed  to  visit  Ohio,  but  afterwards  returned,  was, 
after  such  return  and  in  said  state,  a  question  arising  solely  under 'the 
laws  of  Kentucky,  and  therefore  not  within  the  jurisdiction  of  the  su-^ 
preme  court. 
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But  in  delivering  the  opinion  of  the  court,  Mr.  Chief  Justice  Taney, 
referring  to  some  sort  of  claim  that  had  been  made  in  the  argument, 
that  the  provision  in  the  articles  of  compact  of  the  ordinance  of  1787, 

Erohibiting  slavery  in  the  north-west  territory,  of  which  Ohio  was  a  part, 
ad  some  bearing  on  the  question  of  the  status  of  the  negro,  denied  that 
it  could  have  any  effect  outside  of  such  territory,  and  then  took  occasion 
further  to  say  that  the  ordinance  was  no  longer  in  force,  even  in  Ohio, 
where  it  had  been  superseded  by  the  organization  and  admission  of  the 
territory  into  the  Union  as  a  state,  and  added  that  it  had  been  so  decided 
in  the  cases  of  Permoli  v.  New  Orleans  and  Pollard  v.  Hagan,  supra. 
But  this  statement,  though  true  generally,  and  in  the  light  in  which  the 
chief  justice  was  considering  the  articles,  that  is,  so  far  as  they  trenched 
upon  the  municipal  power  of  the  state  or  were  inconsistent  with  its 
control  over  ite  domestic  affairs,  was  not  otherwise  accurate  or  correct. 
And  for  this  reason  both  Justices  McLean  and  Catron,  while  assenting 
to  the  decision  that  the  ordinance  had  no  application  to  the  case  in  any 
view  of  the  matter,  and  that  the  court  had  no  jurisdiction  to  review  the 
judgment  of  the  Kentucky  court,  protested  against  this  dictum  of  the 
chief  justice — the  latter  putting  his  dissent  especially  on  the  navigation 
clause  of  the  fourth  article  of  the  c6mpact,  and  saying:  "For  thirfy 
years  the  state  courte  within  the  territory  ceded  by  Virginia  have  held  this 
part  of  the  fourth  article  to  be  in  force  and  binding  on  them  respectively; 
and  I  feel  unwilling  te  disturb  this  wholesome  course  of  decision,  which 
is  so  conservative  of  the  righte  of  others,  in  a  case  where  the  fourth 
article  is  nowise  involved,  and  when  our  opinion  might  be  disregarded 
by  the  state  courte,  as  obiter  and  a  dictum  uncalled  for." 

And  as  we  have  seen,  the  only  question  decided  in  Permoli's,  was  that 
the  clause  in  the  compact  securing  religious  freedom  te  the  inhabitants 
of  the  territory  was  necessarily  superseded  upon  its  admission  into  the 
Union  as  a  state;  while  it  is  admitted  that  the  principle  of  this  ruling 
would  include  all  similar  provisions  in  the  compact.  In  Pollard  v. 
Hagan,  while  it  was  held  that  a  state  could  not  be  hampered  or  bound, 
in  its  admission  into  the  Union,  with  conditions  or  compacte  that  would 
limit  or  restrain  ite  municipal  power  and  right,  as  compared  with  the 
other  states  therein,  it  was  distinctly  decided,  that  the  clause  in  the  ordi- 
nance— as  applied  to  Alabama  by  the  act  of  congress  of  March  2,  1819, 
3  Stet.  489,  authorizing  the  people  of  that  territory  to  form  a  constitu- 
tion— declaring  the  navigable  waters  of  the  future  stete  "  common  high- 
ways," was  not  such  a  condition,  but  a  valid  law  which  congress  had  the 
power  to  enact,  whether  the  waters  were  within  a  stete  or  territory. 

I  therefore  respectfully  submit  that  the  clause  in  the  fourth  article  of 
the  compact  in  the  ordinance  of  1787,  relating  to  the  navigable  waters 
in  the  north-west  territory,  having  been  enacted  by  congress,  1  Stet.  50, 
was  a  valid  commercial  regulation  as  to  the  navigable  waters  in  said  ter- 
ritory or  the  stetes  afterward  formed  therein  until  repealed  by  it;  and 
therefore  it  is  still  in  force  in  Illinois.  But  be  this  as  it  may,  the 
decision  does  not  touch  the  question  of  the  validity  or  force  and  effect 
of  the  act  of  1859.  For  on  what  possible  ground  can  it  be  claimed  that 
the  admission  of  Oregon  into  the  Union  set  aside  or  superseded  an 
otherwise  valid  clause  in  the  very  act  of  admission,  declaring  the  naviga- 
ble waters  of  the  future  stete  "  common  highways  "  ? 

This  case  having  been  heard  before  the  circuit  judge  and  the  decree 
under  review  having  been  made  by  him,  I  thought  I  ought  not  to. decide 
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the  matter  without  consulting  him.  Accordingly  I  submitted  this  opin- 
ion to  Judge  Sawyer,  with  copies  of  the  briefs  of  counsel,  and  he  has 
authorized  me  to  say  that  he  concurs  in  it. 

There  being,  then,  no  error  in  the  original  decree,  as  it  appears  to  this 
court,  the  demurrrer  to  the  bill  of  review  must  be  sustained  and  the  bill 
dismissed,  and  it  is  so  ordered. 
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I\led  March  6, 1884. 

MrLTiFLicrnr  or  Suits.  ^-Equity  has  jurisdictioQ  to  enjoin  the  collection  of  a  tax 
leTied  under  an  invalid  law,  when  necessary  to  prevent  a  multiplicity  of  suits. 

Stats  Statute  Involving  Federal  Question. — In  construing  or  determining  the 
validity  of  a  state  statute  involving  a  federal  question,  the  national  courts  are  not  bound 
by  the  decision  of  the  state  court. 

bcPATKiNO  the  Obligation  of  a  Conteact. — At  the  date  of  the  execution  of  a  note 
and  mortgage,  the  law  of  the  state  required  the  mortgaged  premises  to  be  assessed  at 
their  full  cash  value  for  taxation;  and  afterwards  an  act  was  passed  requiring  the  note 
and  mortgage  to  be  assessed  at  its  par  value  for  taxation,  and  exempting  so  much  of  the 
land  from  taxation:  held,  that  the  latter  act  did  not  impair  the  obligation  of  the  contract 
between  the  creditor  and  the  debtor. 

State  Poweb  or  Taxation. — The  state  has  power,  so  long  as  it  does  not  trench  upon 
the  constitution  of  the  United  States,  to  tax  all  persons,  property,  and  business  within 
its  jurisdiction  or  reach;  and  whether  any  person,  property,  or  business  is  so  within  its 
jarifldiction  is  not  a  federal  question,  and  must  be  uetermined  by  the  state  for  itself. 

UsiroBBff  AND  Equal  Taxation. — An  act  of  the  legislature  providing  for  the  taxa- 
tion of  mortgages  as  land,  which  in  effect  exempts  all  such  mortgages  n'om  such  tax- 
ation upon  land  in  more  than  one  county,  violates  section  1  of  article  9  of  the  constitution 
of  the  state,  which  requires  that  taxation  shall  be  uniform  and  imposed  according  to  its 
value  upon  '*  all  property  "  not  specially  exempt  therefrom,  and  is  therefore  void  and  of 
DO  effect;  and  semhley  that  such  act  is  also  a  *' special "  one  for  **  the  assessment  and  col- 
lection of  taxes,"  and  therefore  in  violation  of  subdivision  10  of  section  23  of  article  4 
of  the  constitution  of  the  st^te. 

Due  Pboctss  or  Law. — The  enforcement  by  the  state  of  a  tax  levied  under  a  void 
lav  is  a  deprivation  of  property  without  due  process  of  law,  contrary  to  section  1  of 
the  fourteenth  amendment  to  the  constitution  of  the  United  States. 

Surr  to  enjoin  the  coUection  of  a  tax.     The  opinion  states  the  facts. 

WUliam  H.  Ijffinger,  Charles  B.  Bellinger^  and  W,  D.  FerUon^  for  the 
plaintiff. 

WiUiam  B,  Gilbert,  H,  Hurley,  and  Walter  W,  Thayer,  for  the  defendants. 

Deadt,  J.  This  is  an  application  for  a  provisional  injunction  on  the  bill 
filed  herein,  on  December  31, 1883,  to  restrain  the  defendants  hereinafter 
iiamed,  and  others,  from  selling  and  disposing  of  sundry  notes  and  mort- 
gages belonging  to  the  plaintiff,  for  the  non-payment  of  taxes  levied 
thereon,  in  the  district  and  counties  where  the  mortgaged  premises  are 
situate,  under  the  provisions  and  by  the  authority  of  the  act  of  the  legis- 
lature of  Oregon,  entitled  ''An  act  to  define  the  terms  '  land'  and  'real 
property*  for  the  purposes  of  taxations,  and  to  provide  when  the  same 
shall  be  assessed  and  taxed,"  etc.,  approved  October  26,  1882.  The  de- 
fendants, the  school  district  No.  1,  and  George  G.  Sears,  the  sheriff  of 
Multnomah  county,  were  duly  served  with  a  subpoena  to  answer,  and  an 
order  to  show  cause  why  the  provisional  injunction  should  not  issue;  and 
the  defendant,  E.  B.  Collard,  the  sheriff  of  Yamhill  county,  appeared 
and  showed  cause  against  the  application  without  service.  None  of  the 
other  defendants  were  served  witli  the  subpoena  or  order^  or  appeared. 
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From  the  bill  it  may  be  gathered  that  the  plaintiff  is  a  foreign  corpora- 
tion, duly  incorporated  under  the  laws  of  Great  Britain,  with  its  "  prin- 
cipal office  at  the  burg  of  Dundee,  Scotland;"  that  for  some  years  it  has 
been  and  now  is  carrying  on  in  this  state,  and  by  the  permission  thereof, 
the  business  of  loaning  money  upon  promissory  notes  secured  by  mort- 
gage on  real  property  therein,  and  payable  in  a  certain  period  of  years, 
with  lawful  interest,  at  Dundee — each  of  such  notes  containing,  in  addi- 
tion to  the  ordinary  promise  to  pay,  these  words:  *'  This  note  is  given  on 
an  actual  loan  secured  by  a  mortgage,  by  the  terms  and  conditions  of 
which  this  note  is  to  be  governed;"  that  the  money  thus  loaned  is  ob- 
tained from  residents  of  Great  Britain  "  on  bonds  or  mortgage  deben- 
tures," that  entitle  the  holders  thereof  to  be  paid  out  of  the  assets  of  the 
plaintiff,  including  these  notes  and  mortgages;  that  the  plaintiff,  as  the 
successor  and  assignee  of  sundry  similar  corporations  heretofore  organized 
in  Dundee,  and  engaged  in  the  like  business  in  Oregon,  is  the  "  owner  and 
holder"  of  certain  notes  and  mortgages  made  and  executed  to  said  cor- 
porations for  money  loaned  in  Oregon,  and  is  also  the  "  owner  and  holder*' 
of  certain  other  notes  and  mortgages  made  and  executed  to  itself  for 
money  loaned  therein,  amounting  in  the  aggregate  to  two  and  a  half  mill- 
ions of  dollars,  upon  all  of  which  said  ''  bond  and  debenture  holders" 
have  a  lien  for  the  money  advanced  by  them  to  the  plaintiff  and  its  said 
assignors;  that  the  said  loans  were  all  made  before  October  26,  1882, 
except  one  in  IVIarion  county  for  the  sum  of  nineteen  thousand  dollars, 
and  that  they  will  become  due  and  payable  at  periods  vaiying  from  one 
to  five  years  hence;  that  the  notes  and  mortgages  aforesaid  were  made 
and  executed  within  this  state,  and  afterwards  transmitted  to  the  "home 
office,  Dundee,"  where  they  are  kept  until  the  borrower  desires  to  pay 
the  same,  when  they  are  returned  here  for  that  purpose;  that  the  defend- 
ants, the  school  districts  No.  1  and  No.  18,  and  the  several  counties  of 
which  the  other  defendants  are  the  sheriffs,  respectively,  have  assessed 
said  notes  and  mortgages,  under  the  act  of  1882,  aforesaid,  for  taxation, 
within  the  respective  districts  and  counties,  so  far  as  the  mortgaged  prem- 
ises are  therein  situate — said  district  No.  1  having  assessed  the  same 
within  its  limits  at  one  hundred  and  sixty-five  thousand  five  hundred  and 
ten  dollars,  and  levied  a  tax  thereon  of  eight  hundred  and  twenty-seven 
dollars  and  fifty-five  cents;  the  county  of  Multnomah  at  two  hundred  and 
nine  thousand  six  hundred  dollars,  and  levied  a  tax  thereon  of  three  thou- 
sand two  hundred  and  sixty-nine  dollars  and  seventy-six  cents;  and  the 

county  of  Yamhill,  at dollars,  and  levied  a  tax  thereon  of  eight 

hundred  and  thirty-four  dollars  and  forty-six  cents;  and  said  defendants 
have  demanded  payment  of  the  same,  and  are  about  "  to  coerce  the  pay- 
ment" thereof,  by  the  sale  of  the  notes  and  mortgages  so  assessed;  and 
that  said  assessment  and  levy  are  unlawful,  because  the  act  under  which 
they  were  made  and  the  defendants  are  proceeding  is  void  and  of  no 
effect,  for  the  reason  that  it  is  contrary  to  the  constitution  of  the  United 
States  and  the  state;  and  that  such  debts  and  mortgages  are  beyond  the 
jurisdiction  of  the  state. 

From  the  affidavit  of  the  defendant  George  C.  Sears,  filed  at  the  hear- 
ing, it  appears  that  "several"  of  the  notes  and  mortgages  assigned  to 
the  plaintiff  and  assessed  for  taxation  in  school  district  No.  1  and  the 
county  of  Multnomah,  "were  made  to  William  Reid,  manager,"  and 
payable  in  the  state  of  Oregon;  that  the  corporations  of  whose  notes  and 
mortgages  the  plaintiff  has  become  the  owner  by  assignment,  as  afore- 
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said,  during  all  the  time  they  did  business  in  Oregon,  had  a  managing 
agent  residing  herein,  and  duly  appointed  under  the  laws  of  Oregon  con- 
cerning foreign  corporations  doing  business  here:  Or.  Laws,  G17,  sec- 
tions 7  and  8;  and  the  plaintiff,  during  the  period  it  has  done  business 
here,  has  had  a  like  agent  in  the  state,  whose  business,  in  either  case,  it 
was  and  is  to  receive  applications  for  loans  and  make  the  same;  that  in 
the  course  of  such  business  such  agents  have  retained  in  this  state  all 
money  received  on  said  loans,  whether  of  principal  or  interest,  and  re- 
loaned  the  same  herein;  and  that  a  " large  proportion"  of  the  mortgages 
upon  which  the  collection  of  the  tax  is  by  this  suit  sought  to  be  enjoined, 
were  made  to  secure  loans  of  money  so  received  and  reloaned  within  this 
state. 

The  act  of  1882  provides  that  a  mortgage,  "  whereby  land  or  real 
property,  situate  in  no  more  than  one  county  of  this  state,  is  made  se- 
curity for  the  payment  of  a  debt,  together  with  such  debt,  shall,  for  the 
purpose  of  assessment  and  taxation,  be  deemed  and  treated  as  land  or 
real  property;'*  Sec.  1;  and  "  shall  be  assessed  and  taxed  to  the  owner 
of  such  security  and  debt  in  the  county,  city,  or  district  in  which  the 
land  or  real  property  affected  by  such  security  is  situated;''  and  ''the 
taxes  so  assessed  and  levied  on  such  security  and  debt  shall  be  a  lien 
thereon,  and  the  debt,  together  with  the  security,  may  be  sold  for  the 
payment  of  any  taxes  due  thereon,  in  the  same  manner  and  with  like 
effect  that  real  property  or  land  is  sold  for  the  payment  of  taxes:"  Sec. 
2.  The  owner  of  such  mortgage,  "for  the  purpose  of  assessment  and 
taxation,"  shall ''  be  deemed  to  be  the  person  to  whom  the  security  was 
given  in  the  first  instance,"  unless  the  contrary  appears  on  the  record 
thereof;  and  ''all  assignments  and  transfers  of  a  debt"  so  secured 
shall,  for  the  purposes  aforesaid,  "be  null  and  void,"  unless  the  same 
"  is  made  in  writing  upon  the  margin  of  the  record  of  the  security;"  and 
all  mortgages  "hereafter  executed,  whereby  land  situated  in  more  than 
one  county  in  this  state  is  made  security  for  the  payment  of  a  debt,  shall 
be  void:"  Sec.  3.  For  the  purposes  aforesaid,  no  payment  on  any  debt 
8o  secured  shall  hereafter  be  considered  by  the  assessor  unless  indorsed 
"  on  the  margin  of  the  record  of  such  security;"  and  "  the  assessor  shall 
assess  such  debt  and  security  for  the  full  amount  of  such  debt,  that  ap- 
pears from  the  record  of  such  security  to  be  owing,"  unless,  in  his  judg- 
ment, the  property  by  which  such  debt  is  secured  is  not  worth  that 
amount,  in  which  case  he  shall  assess  the  same  "  at  their  real  cash  value:" 
Sec.  4. 

A  debt  so-secured  on  "property  situated  in  no  more  than  one  county 
in  this  state  shall,  for  the  purposes  of  taxation,"  be  considered  "as  in- 
debtedness within  this  state,"  and  the  person  owing  the  same  may  deduct 
the  amount  from  his  assessment,  as  such  indebtedness:"  Sec.  8.  No 
"  writing  which  is  the  evidence  of  a  debt,"  wholly  or  partly  so  assessed, 
"  shall  be  taxed  for  any  purpose  in  this  state,"  but  such  debt,  and  "  the 
instrument  by  which  it  is  secured,  shall,  for  the  purpose  of  assessment 
and  taxation,"  be  deemed  real  property,  and  "  together  be  assessed  and 
taxed"  as  therein  provided:  Sec.  10.  Sections  5,  6,  and  7  of  the 
act  relate  to  the  duties  of  the  county  clerk  in  furnishing  the  assessor 
with  a  statement  of  the  unsatisfied  mortgages  on  record  in  his  office,  and 
recording  the  assignments  of  such  mortgages,  and  of  all  payments 
thereon. 

The  real  purpose  and  intent  of  this  act  is  not  far  to  seek  or  hard  to 
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find.  And  first,  it  is  not,  as  suggested  in  the  brief  of  counsel  for  the 
defendants,  to  tax  the  mortgagee's  interest  in  the  land  to  the  mortgagee 
and  the  remainder*  to  the  mortgagor.  But  the  purpose  is  to  tax  the 
''  debt"  of  the  mortgagee  and  "  the  instrument  by  which  it  is  secured," 
and  by  deducting  the  amount  thereof  from  the  yalne  of  the  land  so  far 
exempt  it  from  taxation.  '  *    ' 

In  other  words,  it  is  a  scheme  to  tax  the  debt  of  the  mortgagee,  and  so 
far  exempt  the  land  of  the  mortgagor;  and  not  only  this,  but  to  tax  the 
debt,  not  at  the  residence  of  the  creditor,  but  the  debtor,  in  the  county 
or  district  where  the  mortgaged  premises  are  situate.  The  debt  and  mort- 
gage are  not  the  land,  and  not  even  a  legislative  act  can  make  them  so; 
but  they  are  to  be  deemed  and  considered  such,  as  a  matter  of  convenience, 
for  the  purpose  of  assessment  and  taxation  and  the  collection  of  the  tax. 

For  many  years  prior  to  this  act  the  law  was  such  that  a  debt  was  taxed, 
or  supposed  to  be,  at  the  residence  of  the  creditor,  and  the  debtor  was 
allowed  to  deduct  the  amount  thereof  from  his  assessment,  provided  the 
debt  was  owing  in  the  state.  The  result  was  that  the  par  value  of  the 
domestic  indebtedness  of  the  country,  being  deducted  from  the  value  of 
the  land  as  appraised  for  taxation — about  one  third  of  its  cash  value — 
the  value  of  lands  left  subject*  to  taxation  was  very  much  reduced.  In 
the  rural  districts,  where  uie  principal  property  is  land,  and  borrowers 
are  more  numerous  than  lenders,  the  assessment  rolls  grew  very  light. 
The  value  of  the  land  in  a  county,  as  appraised  for  taxation,  was  largely 
swallowed  up  in  its  indebtedness,  while  this  was  principally  owned  with- 
out its  limits,  and  if  it  paid  taxes  at  all,  did  not  do  so  in  the  county  where 
it  was  owing  and  secured  and  had  taken  the  place  of  the  land. 

As  an  illustration,  take  the  case  of  a  farmer  in  Linn  county.  He  owns 
a  farm  worth,  in  cash,  ten  thousand  dollars.  He  borrows  from  some  per- 
son or  corporation  in  Portland  five  thousand  dollars,  and  gives  a  mort- 
gage upon  his  farm  to  secure  the  payment  of  the  same.  The  county 
assessor,  chosen  by  himself  and  neighbors  for  that  special  purpose, 
estimates  the  cash  value  of  the  farm,  for  the  purpose  of  taxation,  at  not 
exceeding  five  thousand  dollars,  and  it  may  be  at  only  three  thousand 
dollars.  From  this  false  valuation  the  farmer  is  allowed  to  deduct  his 
indebtedness,  at  its  par  value,  and  thereby  escapes  taxation.  But  the 
county  gets  no  revenue  from  ten  thousand  dollars'  worth  of  land  situate 
within  its  limits.  Getting  in  debt  becomes  a  recognizee!  mode  of  escap- 
ing taxation. 

To  correct  this  evil,  the  legislature,  instead  of  retracing  the  steps  which 
led  to  it,  by  taking  measures  to  secure  obedience  to  the  law  requiring  teach 
'*  parcel  of  land  "  to  be  apppraised  for  the  purpose  of  taxation  at  its  "full 
cash  value,"  Or.  Laws,  764,  sec.  29,  and  to  prevent  the  deduction  of  any 
indebtedness  from  such  valuation,  concluded,  in  its  wisdom,  to  go  further 
in  the  doubtful  direction  it  was  already  traveling.  And  to  this  end  it 
passed  this  act,  to  secure  the  taxation  of  the  indebtedness  deducted  from 
the  valuation  of  the  land,  in  the  county  where  the  land  lies,  so  far  at 
least  as  it  was  secured  thereby.  And  to  make  this  right  of  deduction 
uniform,  it  also  allows  the  debtor  to  deduct  his  indebtedness  from  the 
valuation  of  his  land,  if  secured  thereon,  without  reference  to  the  resi- 
dence of  the  creditor,  by  declaring  that  such  a  debt  shall  be  deemed  an 
**  indebtedness  within  this  state,"  and  therefore  taxable  in  place  of  the 
land,  and  in  the  county  where  the  land  is  situate. 

Counsel  for  the  plaintiff  contends  that  this  assessment  and  taxation  of 
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ite  notes  and  mortgages  is  illegal  and  void  for  the  following  reasons: 
1.  The  act  of  1882,  under  which  it  is  made,  impairs  the  obligation  of  the 
contract  between  plaintiff  and  its  debtors,  by  which  the  latter  were  bound 
to  pay  the  taxes  on  the  land  covered  by  the  mortgage;  2.  The  debts  and 
mortgages  of  the  plaintiff  are  in  fact  and  in  contemplation  of  law  existing 
and  owned  without  the  limits  of  the  state,  as  its  residence  is  Dundee,  and 
therefore  beyond  the  jurisdiction  of  the  state  either  to  assess,  tax,  or  sell; 
3.  This  assessment  and  taxation  are  contrary  to  the  constitution  of  the 
state  of  Oregon,  which  declares,  article  9,  section  1,  that  the  "  legislative 
assembly  shall  provide  by  law  for  uniform  and  equal  rate  of  assessment 
and  taxation,  and  shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  personal,  excepting 
such  only  for  municipal,  etc.,  purposes,  as  may  be  especially  exempted 
by  law,"  and  therefore  void,  because  the  act  under  which  it  is  made  arbi- 
trarily and  unjustly  discriminates  between  debts  and  mortgages  on  land 
in  no  more  than  one  county,  and  those  on  land  in  more  than  one  county, 
and  therefore  does  not  provide  for  a  ''uniform"  assessment  of  debts 
secured  by  mortgage,  or  for  *'  a  just  valuation  for  taxation  of  all  property" 
but  the  contrary;  and,  4.  That  the  act  of  1882  being  void,  the  collection 
of  the  tax  levied  under  it  would  so  far  deprive  the  plaintiff  of  its  property 
without  due  process  of  law,  contrary  to  the  constitution  of  the  United 
States:  Fourteenth  amendment,  sec.  1. 

The  jurisdiction  of  the  court  on  the  ground  of  the  diverse  citizenship 
of  the  parties  is  admitted;  and  its  power  to  grant  the  relief  sought,  on 
the  ground  of  preventing  a  multiplicity  of  suits  and  irremediable  injury, 
is  tacitly  conceded.  In  this  respect  the  case  falls  within  the  rule  laid 
down  by  this  court  in  Coulson  v.  The  City  of  Portland,  1  Deady,  494. 
See  also  Pomeroy's  Eq.  Jur. ,  sees.  243-276. 

The  validity  of  the  act  is  questioned  in  the  bill  upon  other  grounds 
than  these,  as  that  it  unlawfully  discriminates  between  secured  and  un- 
secured debts  evidenced  by  promissory  notes,  and  that  it  was  not  passed 
iu  conformily  with  the  requirements  of  article  4,  section  19,  of  the  consti- 
tution of  the  state,  concerning  the  reading  of  bills  during  their  passage 
through  the  legislature.     But  they  were  not  pressed  on  the  argument. 

In  Mumford  v.  Sewall,  Daily  Oregonian,  May  25, 1883,  the  supreme 
court  of  the  state  held,  that  the  act  was  duly  passed  and  that  the  legisla- 
ture has  the  power  to  authorize  and  require  the  taxation  of  mortgages  on 
real  property  in  Oregon,  irrespective  of  the  residence  of  the  owner  of  the 
debt  thereby  secured,  and  that  the  act  in  no  way  impairs  the  obligation 
of  the  contract  between  the  parties  thereto;  but  whether  the  state  has 
X)ower  to  tax  such  a  debt  when  payable  to  a  non-resident,  was  not  decided. 

The  national  courts  are  not  bound  by  the  judgment  of  a  state  court, 
sustaining  the  validity  of  a  state  statute,  so  far  as  a  federal  question  is 
involved  therein:  Louisville  &  N.  R.  Co.  v.  Palmes,  3  S.  C.  193,  and 
cases  there  cited.  Therefore,  the  question  of  whether  the  act  of  1882 
impairs  the  obligation  of  the  contract  between  the  plaintiff  and  the 
maker  of  any  of  these  notes  and  mortgages,  is  an  open  one  in  this  court. 

It  does  not  distinctly  appear  from  the  bill  how  the  alleged  obligation 
of  the  mortgagor  tq  pay  the  taxes  on  the  mortgaged  premises  arose. 
The  first  impression  is,  that  he  directly  contracted  with  the  mortgagee  to 
do  80,  but  as  no  such  contract  is  set  out,  in  either  words  or  substance, 
the  inference  is  that  none  was  made,  and  that  the  alleged  liability  of  the 
mortgagor  to  pay  such  taxes  was  simply  owing  to  the  fact  that  by  the 
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law  as  it  stood  when  the  loan  was  made,  the  land  was  taxed  as  the  prop- 
erty of  the  mortgagor,  and  the  mortgage  was  exempt. 

But  in  any  case,  the  act  taxing  the  debt  and  mortgage  of  the  plaintiff, 
and  exempting  a  corresponding  value  in  the  land  from  taxation,  does  not 
impair  the  obUgation  of  the  contract.  The  state  is  no  party  to  this  con- 
tract; and  its  power  of  imposing  and  collecting  taxes  upon  persons, 
property,  and  business  within  its  jurisdiction  can  not  be  anected  or  re- 
strained by  it.  True,  the  laws  in  force  when  the  mortgage  is  made,  de- 
fining what  constitutes  a  valid  mortgage,  and  prescribing  the  remedy  for 
its  enforcement,  are  to  be  regarded  as  part  of  the  contract,  and  any  es- 
sential change  in  these  is  so  far  invalid  as  impairing  the  obligation  of 
the  contract.  But  a  law  imposing  taxes  upon  the  subject  of  the  contract 
or  the  property  affected  by  it,  or  exempting  either  therefrom,  is  no  part 
of  such  contract;  and  is  so  far  within  the  power  of  the  state  to  alter  or 
repeal  from  time  to  time,  as  the  public  good  or  convenience  may  require. 

It  may  be  admitted  that  any  provision  in  the  mortgage  itself  or  in  a 
contemporary  statute,  providing  who,  as  between  the  parties  thereto, 
shall  pay  the  taxes  imposed  by  uie  state  on  the  mortgaged  premises,  or 
the  debt  or  mortgage  itself  in  lieu  thereof  or  otherwise,  is  beyond  the 
power  of  the  state  to  alter  or  modify  to  the  prejudice  of  either  party. 
To  do  so  would  impair  the  obligation  of  the  contract. 

But  when  and  to  what  extent  taxes  shall  be  levied  is  a  question  for  the 
state  to  decide.  Parties  interested  in  property  liable  to  taxation  may 
contract,  as  between  themselves,  on  whom  the  burden  of  such  taxation 
shall  ultimately  fall,  but  they  can  not  by  such  means  limit  or  control  the 
power  of  the  state  in  placing  or  apportioning  this  burden  in  the  first 
instance;  nor  in  enforcing  ite  payment  or  collection  accordingly. 

The  liability  of  the  mortgagor  to  pay  taxes  on  the  mortgaged  premises 
at  the  time  of  the  execution  of  the  mortgage  was  primarily  to  the  state. 
It  arose  out  of  a  law  of  the  state,  and  not  the  contract  with  the  plaintiff; 
and  might  thereafter  be  modified  or  discharged  by  the  authority  of  the 
same,  without  any  reference  to  the  agreement  or  wishes  of  the  parties. 
As  a  means  of  protecting  himself  against  the  delinquent  of  the  mort- 
gagor in  this  respect,  the  statute  in  force  since  1854,  Or.  Laws,  770,  sec. 
1G5,  expressly  provides  that  the  mortgagee  may  pay  any  delinquent  tax 
on  the  mortgaged  premises  and  add  the  amount  to  his  mortgage  and 
enforce  the  collection  of  the  same  as  a  part  thereof. 

But  whether  this  provision  or  an  express  agreement  te  the  same  effect 
should  bo  construed  te  include  taxes  levied  under  a  subsequent  statute 
on  the  debt  or  mortgage  iteelf ,  or  both  of  them,  in  place  of  the  land  or 
so  much  of  ite  value,  as  being  within  the  equity  of  the  statute  or  con- 
tract, is  a  judicial  question  between  the  parties  to  the  mortgage,  and  one 
over  which  the  state  has  no  legislative  control.  And  if  it  should  be  de- 
termined in  the  negative,  it  would  only  add  another  to  the  many  instances 
in  which  statutes  and  contracte  made  in  contemplation  of  future  evente 
have  not  been  found  broad  or  full  enough  to  comprehend  apd  provide 
for  all  the  changes  and  contingencies  that  may  occur  in  the  course  of 
time  in  human  affiiirs.  But  it  is  to  be  understood  that  the  contract  by 
which  the  parties  to  a  loan  or  mortgage  may  provide  between  themselves 
for  the  payment  of  taxes  imposed  thereon  or  thereabout,  is  otherwise 
lawful  when  made.  Neither  is  it  material  in  this  connection  that  the 
holders  of  the  mortgage  debentures  issued  by  the  plaintiff  in  Scotland, 
and  upon  which  it  obtained  the  money  loaned  on  tnese  notes  and  mort- 
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gages,  may  be  inconTenienced  or  even  injured  by  tbe  enforcement  of  this 
tax  in  the  mode  prescribed,  or  that  such  notes  may  thereby  lose  their 
negotiability.  The  act  is  not  responsible  for  the  inconveniences  which 
may  result  from  disobedience  to  it.  The  restriction  placed  upon  the 
negotdabiliiy  of  the  notes  by  the  act  is  only  for  the  purpose  of  taxation, 
and  can  be  of  no  inconyenience  to  any  one  except  in  a  case  of  delin- 
quency, and  then  the  blame  must  rest  on  the  delinquent. 

Nor  is  it  materal,  if  true,  that  the  plaintiff  may  not  be  able  to  pay  these 
debenture  holders  the  rate  of  interest  on  their  money  that  it  expected  or 
agreed  to,  because  of  the  imposition  of  this  tax.  If  the  power  of  the 
state  to  levy  taxes  was  in  any  way  limited  or  restrained  by  the  fact  that 
its  exercise  might  hinder  or  preyent  any  one  from  performing  his  con- 
tract with  another,  it  would  be  useless.  If  A.  rents  a  mill  of  B. ,  and 
afterwards  becomes  unable  to  pay  the  rent  on  account  of  a  tas  which 
the  state  imposes  on  his  business,  it  can  not  be  admitted  for  a  moment 
that  the  act  imposing  this  otherwise  valid  tax  is  void,  on  the  ground  that 
it  impairs  the  obligation  of  its  contract  to  pay  the  rent.  It  may  have  im- 
paired bis  ability  or  means  of  performing  his  contract,  and  so  might  a 
fire  or  flood;  but  the  obligation  to  perform  the  contract  would  be  un- 
touched in  either  case. 

But  I  suspect  the  truth  about  this  complaint  is,  that  after  the  payment 
of  this  tax,  in  addition  to  the  interest  due  the  debenture  holders,  the 
profits  accruing  to  the  plaintiff  are  just  so  much  diminished;  but  that  may 
happen  to  any  one  who  loans  money  in  a  country  where  mortgages  are 
taxable  or  liable  to  become  so. 

Whether  these  notes  and  mortgages  are  within  the  jurisdiction  of  the 
state,  for  the  purpose  of  taxation,  is  a  question  in  this  case,  but  not,  as 
I  understand,  a  federal  one.  There  is  no  provision  in  the  constitution  or 
laws  of  the  United  States  tliat  can*  be  invoked  to  prevent  the  state  from 
taxing  any  property,  on  the  ground  that  it  is  not  within  its  jurisdiction. 
The  power  of  a  state  to  levy  and  collect  taxes  is  not  directly  limited  or 
restiained  by  the  national  constitution,  except  in  the  case  of  duties  on 
"imports  and  exports"  and  **  tonnage:"  U.  S.  Const,  art.  1,  sec.  10. 

In  a  few  other  cases  it  is  so  restrained  incidentally  and  by  implication, 
as  that  the  obligation  of  a  contract  shall  not  thereby  be  impaired,  or  that 
the  powers  of  tJbe  national  government  or  the  agencies  by  which  they  are 
exercised  shall  not  be  hindered  or  interfered  with:  The  Kailway  Tax 
Case,  8  Saw.  250.  All  other  limitations  upon  this  sovereign  power  must 
be  found  either  in  the  constitution  of  the  state  or  the  wisdom  and  justice 
of  the  legislature  and  people.  So  long  as  a  state  does  not  intrench  on 
the  constitution  of  the  United  States  it  may  tax  anything  within  its  reach 
— anything  it  can  lay  its  hands  on  and  subject  to  its  power:  Kirtland  v. 
Hotchkiss,  100  U.  S.  498. 

It  follows  that  this  court,  in  deciding  this  question  of  the  taxability  of 
tibese  subjects  by  the  state,  will  be  governed  by  the  decisions  of  the  su- 
preme court  of  the  state.  In  Poppleton  v.  Yamhill  County,  8  Or.  341,  it 
was  held  that  notes  and  mortgages  are  personal  property,  and  as  such 
subject  to  assessment  and  taxation.  In  Mumford  v.  SewaU,  supra,  as  we 
have  seen,  the  court  held  that  a  mortgage  upon  real  property  in  this  state 
ifl  taxable  by  the  state,  without  reference  to  the  domicile  of  the  owner  or 
the  9iiuB  of  the  debt  or  note  secured  thereby.  And  this  conclusion  is 
accepted  by  this  court  as  the  law  of  this  case.  Nor  do  I  wish  to  be  tin- 
derstood  as  having  any  doubt  about  the  soundness  of  the  decision. 
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A  mortgage  upon  real  property  in  this  state,  whether  considered  as  a 
conveyance  of  the  same,  giving  ^e  creditor  an  interest  in  or  right  to  the 
same,  or  merely  a  contract  giving  him  a  lien  thereon  for  his  debt,  and 
the  power  to  enforce  the  payment  thereof  by  the  sale  of  the  premises,  is 
a  contract  affecting  real  property  in  the  state,  and  dependent  for  its  ex- 
istence, maintenance,  and  enforcement  upon  the  laws  and  tribunals 
thereof,  and  may  be  taxed  here  as  any  other  interest  in,  right  te,  or 
power  over  land.  And  the  mere  fact  that  the  instrument  has  been  sent 
out  of  the  state  for  the  time  being,  for  the  purpose  of  avoiding  taxation 
thereon  or  otherwise,  is  immaterial. 

But  the  right  to  tax  the  mortgage  may  not  give  the  state  any  direct 
power  over  the  debt,  when  the  same  is  actually  held  without  the  limits 
of  the  state.  But  indirectly  it  does.  A  sale  of  the  mortgage,  although 
it  would  not  cany  vdth  it  the  debt,  would  separate  them,  and  leave  ^e 
latter  without  any  security.  A  purchaser  of  the  mortgaged  premises 
from  the  mortgagor,  who  has  or  mav  purchase  the  mortgage  when  sold 
for  taxes,  would  thus  unite  in  himself  the  interest  of  both  mortgagor  and 
mortgagee,  and  hold  the  property  discharged  from  the  debt. 

But  counsel  for  the  defendante  claim  that  these  debte  are  actually 
within  the  jurisdiction  of  the  state  for  the  purposes  of  taxation,  on  the 
ground  that  the  plaintiff  and  its  assignors  in  the  transaction  of  their 
business  here,  out  of  which  these  notes  and  mortgages  arose,  maintained 
an  agent  in  the  state  under  the  foreign-corporation  act:  Or.  Laws,  617, 
sees.  7,  8. 

As  to  any  of  the  foreign  corporations  required  by  that  act  to  appoint 
an  agent  to  represent  it  vnthin  the  state,  before  doing  business  here,  it 
is  clear  to  my  mind  that  as  to  such  business,  and  for  the  purposes  of  tax- 
ation, it  is  a  domestic  corporation,  having  a  residence  within  the  state. 
But  in  the  case  of  the  Oregon  and'Washingten  Trust  and  Investment 
Company  v.  Bathbun,  5  Saw.  32,  this  court  held  that  a  foreign  corpora- 
tion engaged  in  loaning  ite  own  money  in  this  state  was  not  within  the 
purview  of  the  act,  as  limited  by  ite  titie,  and  therefore  not  required  to 
appoint  such  agent  before  doing  business  here. 

But  admitting  that  the  plaintiff  was  not  required,  while  doing  business 
in  Oregon,  to  appoint  and  keep  an  agent  here  under  the  foreign-corpora- 
tion act,  nevertheless  it  appears  to  be  a  fact  that  the  business  out  of 
which  these  notes  and  mortgages  arose  was  done  here  through  an  agent, 
resident  in  Oregon.  The  money  of  the  plaintiff  was  sent  here  to  be 
loaned  by  this  agent  upon  applications  made  and  accepted  here.  And 
although  the  notes  were  made  payable  to  the  plaintiff  in  Dundee,  and 
with  the  mortgages  sent  there  for  safe  keeping,  they  are  and  have  been 
returned  here  for  payment,  and  the  money  received  on  them  reloaned 
here. 

It  is  altogether  probable  that  the  otherwise  useless  ceremony  of  mak- 
ing these  notes  payable  in  Dandee,  and  sending  them  there  for  custody 
uutil  their  maturity,  and  then  returning  them  here  for  payment  and 
collection,  is  a  mere  shift  to  avoid  taxation  thereon  in  Oregon. 

In  fact,  it  appears  that  the  money  was  loaned  in  Oregon  and  the  notes 
made  here,  vfim  the  understanding  between  the  parties,  that  whatever 
their  tenor,  they  should  be  paid  and  payable  here.  If  the  plaintiff  was 
actually  engaged  in  loaning  money  in  Dundee,  and  a  resident  of  Oregon 
should  go  or  send  there  and  procure  a  loan  from  it  and  give  his  note 
therefor,  the  case  would  be  a  different  one,  although  the  note  was  secured 
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It  a  mortgage  on  real  property  in  Oregon.  But  it  is  plain  to  be  seen 
that  that  is  not  this  case,  and  that  the  plaintiff  could  never  have  done 
this  Tolume  of  business  here  in  that  way.  Therefore,  availing  itself  of 
the  comity  of  the  state,  it  comes  here,  in  the  person  of  its  authorized 
agent,  wiUi  its  money,  loans  and  reloans  it,  and  is  so  far,  I  think,  a  resi- 
dent here  for  the  purposes  of  taxation. 

The  maxim  so  much  relied  on  b^  the  plaintiffs — that  personal  property 
follows  the  person  of  the  owner — is  but  a  legal  fiction,  invented  for  useful 
purposes,  and  must  yield  whenever  the  purposes  of  convenience  or  justice 
make  it  necessary  to  ascertain  the  fact  concerning  the  situs  of  such  prop- 
erty. In  cases  of  attachment  and  for  the  purposes  of  taxation  it  is  con- 
Btantly  disregarded,  as  the  following  cases  will  show:  Gatlin  v.  Hull,  21 
Tt,  158;  The  People  v.  Commissioners  of  Taxes,  23  N.  Y.  225;  People 
T.  Home  Ins.  Co.,  29  Cal.  533;  Green  v.  Van  BusMrk, 7  Wall.  150. 

And  the  case  of  the  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300, 
cited  and  also  much  relied  on  by  counsel  for  the  plaintiff,  only  decides 
that  a  state  law  which  comes  between  the  foreign  lender  and  the  local 
boirower  &nd  compels  the  latter  to  pay  a  portion  of  the  interest  due  the 
fonner  on  his  debt,  as  taxes  to  the  state,  is  void,  because  it  impairs  the 
obligation  of  the  contract  between  the  parties.  And  this  same  ruling 
conld  as  well  have  been  made  on  this  ground,  if  the  parties  had  both 
been  citizens  of  the  state  seeking  to  impose  tiie  tax.  The  case  was  be- 
fore the  court  on  a  writ  of  error  to  the  judgment  of  the  supreme  court 
of  the  state  of  Pennsylvania,  and  this  was  the  only  federal  question  in 
the  case,  and  therefore  the  only  one  determined  by  it. 

But  on  the  question  of  uniformity,  I  confess  I  am  unable  to  find  any 
ground  on  which  this  act  can  be  harmonized  with  the  constitution  of 
the  state,  and  upheld  as  a  valid  law.  It  is  expressly  confined  to  mortr 
gages  oh  land  in  only  one  county,  and  thereby  admits  what  was  conceded 
on  the  argument,  and  what  the  court  may  judicially  know,  that  there  are 
mortgages  in  this  state  on  land  in  more  than  one  county. 

Seddon  1  of  article  9  of  the  constitution  of  the  state,  already  referred 
to,  not  only  requires  the  legislative  assembly  to  ''  provide  by  law  for  unir- 
form  and  equal  rate  of  assessment  and  taxation,"  but  also  to  ''  prescribe 
such  r^ulations'' — ^make  such  laws — ''  as  shall  secure  a  just  valuation  for 
taxation  of  aU  property^  both  real  and  personal^  excepting  such  only  for 
municipal,  educational,  etc.,  purposes  as  may  be  specially  excepted  by 
br  law."  And  section  32  of  article  1,  declares  that  ''all  taxation  shall 
h^  equal  and  uniform" 

The  rule  on  this  subject  prescribed  by  the  constitution  is  mandatory, 
and  the  legislature  in  exercising  the  power  of  taxation  must  conform  its 
action  thereto.  But  the  constitution  must  have  a  reasonable  and  prac- 
tical construction  in  this  respect.  It  does  not  require  that  a  law  on  this, 
sabject  shall  have  mathematical  precision  or  secure  in  practice  absolute 
equality  and  uniformily.  But  it  must  at  least  appear  to  have  been, 
enacted  with  a  view  to  uniformity,  and  must  contain  provisions  reason- 
ably calculated  to  secure  that  end  in  practice. 

But  when  an  act  not  only  fails  to  secure  uniform  taxation,  but  upon, 
its  face  appears  to  have  been  passed  with  a  contrary  intent,  there  can  be 
no  question  of  its  invalidity.  For  instance,  no  one  would  claim  that  an 
act  taking  mortgages  in  all  the  counties  of  the  state  excepting  Yamhill, 
or  one  taxing  mortgages  in  all  the  counties  of  the  state  except  those  in 
the  Wallajuet  vaJley,  was  intended  or  calculated  to  produce  *^ uniform" 

Ko.  12-3 


250  West  Coast  Reporter.  [Cir.  Ct.  Or. 

taxation,  or  to  secure  *'  a  just  valuation  for  taxation  "  of  '*  all  property" 
not  exempt  therefrom  by  the  constitution. 

Now,  were  is  no  difference  in  principle  between  such  an  act  and  the 
one  under  consideration,  and  very  little  in  the  circumstances.  The  latter 
taxes  mortgages  on  land  in  no  more  than  one  county,  and  exempts 
those  on  land  in  more  than  one  county.  The  mortgage  taxed  and  the 
mortgage  not  taxed  and  the  property  affected  by  them  are  in  all  essen- 
tials the  same.  The  only  difference  between  them  is  the  purely  adven- 
titious and  immaterial  one,  that  in  the  one  case  the  land  is  all  in  one 
county,  and  in  the  other  is  in  two  or  more;  as  in  the  case  of  the  railway 
mortgages. 

Without  admitting  that  there  can  be  any  classification  of  mortgages  for 
taxation,  under  the  constitution  of  the  state,  so  as  to  produce  a  difference 
in  the  burden  imposed  on  them,  or  the  cost  or  convenience  of  discharging 
it,  there  is  no  ground  to  say  that  this  discrimination  between  one  and  two 
county  mortgages  is  the  result  of  a  bona  fide  or  other  attempts  to  so  classify 
mort^kges  for  the  puri)ose  of  taxation.  Classification  for  the  purpose  of 
state  taxation  can  not  be  arbitrarily  made,  as  by  mere  reference  to  the 
county  in  which  the  property  is  situated.  For  such  purpose  a  mortgage 
upon  an  acre  of  land  in  Polk  county  is  not  distinguishable  from  one  on 
an  acre  of  land  in  Benton  county;  and  a  law  providing  for  the  assess- 
ment and  taxation  of  one  and  not  the  other  is  wanting  in  the  uniformity 
required  by  the  constitution,  and  therefore  void.  This  conclusion  can 
not  be  made  plainer  by  argument.  If  the  injunctions  of  the  constitu- 
tion in  this  respect  mean  anything,  they  certainly  prohibit  this  kind  of 
unequal  and  discriminating  legislation  on  the  subject  of  taxation. 

This  being  a  suit  between  a  foreign  corporation  and  citizens  of  this 
state,  the  court  has  jurisdiction  of  the  controversy  on  account  of  the  citi- 
zenship of  the  parties,  whether  a  federal  question  is  involved  in  the  con- 
troversy or  not.  The  defendants  are  intending  and  attempting  to  sell 
and  dispose  of  the  notes  and  mortgages  of  the  plaintiff  respectively  as- 
sessed by  them  for  the  non-payment  of  an  illegal  tax;  and  this  being  re- 
peated from  year  to  year,  until  the  maturity  and  payment  of  the  notes, 
the  plaintiff  may  be  compelled  to  maintain  a  corresponding  number  of 
actions  at  law  to  recover  the  amounts  so  collected,  to  prevent  and  avoid 
which  an  injunction  will  be  allowed:  Pomeroy's  Eq.  Jur.,  sees.  243-275. 

But  the  act  under  which  the  defendants  are  proceeding  to  dispose  of 
the  plaintiff's  property  for  taxes  being  void,  such  disposition  con.stitutes 
a  violation  of  section  1  of  ihe  fourteenth  amendment  to  the  constitution 
of  the  United  States,  which  forbids  a  state  '*to  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,"  and  therefore  this 
court  has  jurisdiction  of  the  case,  as  one  arising  under  said  constitution, 
without  reference  to  the  citizenship  of  the  parties  thereto. 

If  the  defendants,  acting  for  and  in  the  name  of  the  state,  are  allowed 
to  take  the  plaintiff's  property  for  taxes  assessed  under  a  void  law,  the 
state  would  thereby  deprive  the  plaintiff  of  such  property  *'  without  due 
process  of  law,"  contrary  to  the  constitution  of  the  United  States:  The 
liailway  Tax  Case,  8  Saw.  251,  287. 

The  constitution  of  the  state,  art.  4,  sec.  23,  subd.  10,  also  prohibits 
the  passage  of  *' special  or  local  laws"  ''for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township,  or  road  purposes." 

In  Manning  v.  Elippel,  9  Or.  367,  it  was  held  that  an  act  providing  for 
the  compensation  of  the  sheriffii  and  clerks  o|  fourteen  out  of  the  twen- 
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ty-three  counties  of  the  state  was  a  ''local"  law  for  the  assessment  and 
collection  of  taxes  for  county  purposes,  and  therefore  within  this  pro- 
hihition  and  void. 

The  terms  '*  special"  and  "  local "  are  not  always  convertible,  though 
the  former  may  include  the  latter.  A  special  act  is  one  that  comes  short 
of  being  genei^.  The  latter  comprehends  the  genus,  while  the  former 
is  confined  to  the  species.  In  Holland's  Case,  4  Co.  76  a,  cited  in 
Smith's  Commentaries,  section  798,  it  is  said,  by  way  of  illustration: 
"Spirituality  is  genus;  bishopric,  deanery,  etc.,  are  species;"  and  the 
author  adds:  *'  Hence  acts  which  concern  the  whole  spirituality  in  general 
are  general  acts.  *  *  ♦  A  statute  concerning  leases  made  by  bishops 
is  a  special  act,  because  it  concerns  the  bishops  only,  who  are  but  a  spe- 
cies of  the  spirituality." 

An  act  providing  for  the  assessment  of  mortgages  generally  is,  so  far, 
a  general  act.  It  comprehends  the  genus.  But  an  act  providing  for  the 
assessment  of  all  mortgages  for  sums  exceeding  five  hundred  dollars,  qr 
not  payable  within  one  year  from  the  date  of  their  execution,  is  special. 
It  comprehends  only  a  species  of  mortgages.  So  an  act  providing  for  the 
assessment  of  mortgages  on  woodlands,  plow-lands,  or  river-lands  is 
special;  and  in  my  judgment,  an  act  that  taxes  mortgages  on  land  in  no 
more  than  one  county,  to  the  exclusion  of  those  on  land  in  more  than  one, 
is  in  the  same  category.  It  does  not  comprehend  the  genus,  mortgages, 
bat  only  the  species— -one-county  mortgages. 

Without  imputing  to  the  le^lature  tiiat  passed  this  act  any  other  pur- 
pose, in  making  this  discrimination  between  one  and  two  county  mort- 
gages, than  a  desire  to  avoid  the  supposed  inconvenience  of  applying  it 
to  the  latter,  it  is  well  to  remember  that  special  legislation  in  the  imposi- 
tion of  taxes  is  sure,  if  unrestrained,  to  run  into  partiality,  oppression, 
and  injustice.  To  prevent  this  evil,  this  inhibition  against  special  legis- 
lation was  placed  in  the  constitution. 

It  is  not  material  to  the  decision  of  this  application  nor  the  case,  ex- 
c^t  as  to  the  loan  in  Marion  county,  to  ascertain  how  far,  if  at  all,  this 
act  is  prospectively  valid.  It  forbids  any  more  two-county  mortgages 
being  made,  but  it  can  not,  nor  does  not,  attempt  to  annihilate  or  strike 
out  of  existence  those  made  before  its  passage.  Admitting  that  the  leg- 
islature can  not  discriminate  between  mortgages  on  the  ground  of  the 
locality  of  the  property  affected  by  them,  it  follows  that  so  long  as  there 
are  any  two-county  mortgages  in  existence  in  the  state,  an  act  taxing 
only  one-county  mortgages  is  open  to  the  objection  of  want  of  uniformity. 

tn  reaching  this  conclusion  concerning  the  validity  of  this  act,  I  have 
not  been  unmindful  of  the  responsibility  of  declaring  an  act  of  the  legis- 
lature void.  But  as  was  said  oy  this  court  under  similar  circumstances. 
Or.  &  Wash.  T.  &  I.  Co.  v.  Rathbun,  5  Saw.  38:  "  In  a  plain  case  like 
this,  it  is  as  much  the  duty  of  the  court  to  declare  the  act  of  the  legisla- 
ture invalid  as  to  reform  or  set  aside  a  contract  for  mistake  or  fraud.  In 
80  doing,  it  but  upholds  and  obeys  the  supreme  law — the  constitution — to 
which  both  courts  and  legislatures  are  bound  to  conform  their  conduct." 

Let  the  injunction  issue  as  prayed  for;  the  plaintiff  first  giving  a  bond 
with  sufficient  surety,  to.be  approved  by  the  master  of  this  court,  in  a 
sum  equal  to  the  tax  in  question  and  twenty  per  centum  thereon,  condi- 
tioned that  the  plaintiff  will  pay  all  damages  which  the  defendants  or 
either  of  them  may  sustain  by  reason  of  such  injunction,  if  the  same 
shall  be  held  wrongful,  to  be  ascertained  by  a  reference  or  otherwise,  as 
this  court  may  direct. 
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SUPREME  COURT  OF  MONTANA. 
Wells  et  al.  v.  Taylob  et  al.,  Officers  of  Jefferson  County. 

FiUd  February,  I884. 

Act  Providing  for  Special  Election. — ^Where  an  act  of  the  legiaUtnre  providing 
for  a  Bpecial  election  on  the  question  of  the  removal  of  a  county  seat  designates  that 
such  e^tion  shall  be  conducted,  and  the  votes  cast  thereat  shall  be  counted  and 
returned,  by  certain  officers  and  boards  named  therein,  but  fails  to  state  the  individoalB 
who  shall  constitute  the  same,  it  will  be  presumed  that  the  legislature  referred  to  the 
officers  and  boards  of  the  same  name  existing  under  the  general  election  laws. 

Disqualification  of  Election  Officers,  Effect  of. — Where  no  question  is  raised 
as  to  the  fairness  of  the  vote  and  the  honesty  of  the  count,  an  election  will  be  valid 
although  the  officers  conducting  the  same  were  90t  duly  sworn  or  chosen,  and  did  not 
possess  the  qualifications  requisite  for  their  office. 

Bbibert  of  Voters,  What  is. — An  election  to  determine  the  removal  of  a  county 
seat  will  not  be  invalidated  by  the  fact  tiiat  prior  to  the  election  certain  inhabitsnts 
of  the  oounty  presented  an  offer  to  tiie  voters,  in  the  form  of  a  bond,  conditioned  for 
the  building  of  certain  county  buildings  at  a  designated  place,  provided  a  majority  of 
the  votes  cast  were  in  favor  of  changing  the  county  seat  to  such  place.  Such  an  offer 
was  not  bribery. 

Removal  of  County  Seat  of  Jefferson  Ck)UNTY.— Where  a  majority  of  the  votes 
cast  on  the  election  to  determine  the  question  whether  the  county  seat  of  Jefforsoa 
county  should  be  removed  from  Radersburg  to  Boulder  city  were  in  favor  of  snch  bi- 
ter place,  the  officers  of  such  county  may  make  such  removal,  althouffh  the  county  com- 
missioners failed  to  make  the  order  contemplated  by  section  6  of  the  act  of  1SS3, 
causing  the  books,  records,  papers,  and  effects  of  the  county  to  be  removed. 

Appeal  from  a  judgment  of  the  third  judicial  district  court  for  Jeffer- 
son county,  entered  in  favor  of  the  defendants,  on  an  application  for  a 
writ  of  mandate.     The  opinion  states  the  facts. 

Erastus  D,  Edgerton  and  Chumjosero  db  Chadwiok,  for  the  petitioners. 

W.  F.  Sanders  and  E,  W,  Toole,  for  the  respondents. 

Wade,  C.  J.  This  is  an  application  filed  in  this  court  by  Frank  Wells, 
Henry  B.  Barkley,  Edwin  M.  Bachelor,  P.  B.  Clark,  and  Charles  Puiger- 
son,  citizens  of  Badersburg,  Jefferson  county,  for  a  writ  of  mandate 
against  Joel  M.  D.  Taylor,  clerk  and  recorder,  John  McDermitt,  sheriff, 
Edward  McSorley,  treasurer,  and  Davie  G.  Warner,  probate  jud^e,  offi- 
cers of  said  Jefferson  county,  residing,  and  exercising  the  functions  of 
their  respective  offices  at  Boulder  city,  in  said  county,  to  compel  said 
officers  to  return  the  books,  records,  archives,  papers,  and  effects  of  their 
several  offices  to  Badersburg,  which  place  the  petitioners  aver  is  the  legal 
county  seat  of  Jefferson  county,  and  to  require  said  officers  to  reside  in 
and  hold  their  offices  at  said  Badersburg. 

The  questions  to  be  determined  arise  upon  a  demurrer  to  the  applica- 
tion of  petitioners,  no  writ  having  issued  in  pursuance  of  the  prayer  of  the 
petitioners,  and  hence  no  answer  having  been  filed  by  the  respondents. 
A  brief  statement  of  the  facts  as  they  appear  in  the  application  will  be 
necessaiy  in  order  to  present  the  questions  to  be  decided.  The  l^sla- 
tive  assembly  of  the  territoiy  at  its  thirteenth  regular  session,  1883, 
passed  an  act  authorizing  the  citizens  of  Jefferson  county  to  vote  upon 
the  question  of  removing  the  county  seat  of  said  county  from  Baders- 
burg to  Boulder  city,  and  providing  the  notice  to  be  given,  and  the  day 
when  such  election  should  be  held.  The  act  further  provided  that  the 
county  commissioners  should  appoint  judges  and  clerks  of  said  election 
in  the  several  election  precincts  as  now  established,  who  shall  qualify  as 
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other  clerks  and  judges  of  electidA,  and  that  said  judges  and  clerks  should 
receiTe,  count,  and  make  return  of  all  legal  ballots,  '^  in  the  manner  and 
at  the  time  as  is  provided  in  this  bill."  Also  that  the  canvassing  board 
shall,  within  twenty  days  after  such  election,  make  an  abstract  of  all  the 
votes  cast,  and  that  the  clerk  of  the  board  shall  make  out  an  abstract  of 
the  vote  cast  and  deliver  one  copy  thereof  to  the  secretary  of  the  territory 
and  another  to  the  clerk  and  recorder  of  the  county;  that  if  the  vote  is  in 
favor  of  changing  the  county  seat,  the  commissioners  shall,  within  six 
months  from  the  date  of  the  election,  cause  the  books,  records,  papers, 
and  effects  of  the  county  to  be  removed  to  the  place  designated  as  the 
coanty  seat,  and  that  the  several  county  officers  thereafter  shall  hold  and 
keep  all  counfy  books,  papers,  and  records,  and  their  offices,  at  such  new 
county  seat. 

The  application  of  petitioners  charges  that  this  act  of  the  legislative 
assembly  is  void,  for  the  reason  that  it  requires  the  county  commissioners 
to  appoint  judges  and  clerks  of  said  election  in  the  severaj  precincts,  but 
did  not  provide  the  number  or  qualifications  of  such  judges  and  clerks; 
and  because  the  act  provided  that  said  judges  and  clerks  should  receive, 
count,  and  make  return  of  all  the  legal  ballots  in  the  manner  and  at  the 
time  provided  in  the  act,  while  the  act  provided  neither  manner  nor  time 
for  receiving,  counting,  and  making  return  of  said  ballots;  and  for  the 
reason  that  said  act  did  not  provide  for  a  canvassing  board  to  canvass 
said  returns. 

The  application  further  charges  that  the  county  commissioners,  in  pur- 
suance of  said  act,  appointed  judges  and  clerks  for  the  several  precincts 
as  then  established,  but  that  many  of  the  persons  so  appointed  failed, 
neglected^  or  refused  to  serve  as  such,  whereupon  other  persons  assumed 
to  act  as  such  judges  and  clerks,  and  counted  the  ballots,  and  made  and 
signed  the  returns  thereof. 

The  application  specifies  the  particular  precincts  in  which  other  persons 
than  those  appointed  by  the  commissioners  acted  as  judges  and  clerks  of 
said  election. 

The  application  further  charges  that  the  chairman  of  the  board  of 
county  commissioners,  the  clerk  and  recorder,  and  the  probate  judge  of 
said  county  acted  as  a  canvassing  board  in  regard  to  said  election,  and 
made  an  ab»fcract  of  the  vote,  and  filed  the  same  as  provided  in  said  act. 
Said  application  further  charges  that  prior,  to  said  election  there  was 
pr^ented  an  offer  to  the  voters  of  said  county,  in  the  form  of  a  bond  in 
the  penal  sum  of  ten  thousand  dollars,  conditioned  that  if  a  majority  of 
the  votes  cast  at  said  election  were  in  favor  of  changing  said  county  seat 
to  Boulder  city,  and  if  it  was  so  determined,  then  the  principals  in  the 
bond  agreed  to  furnish  the  county  of  Jefferson  suitaole  buildings  in 
Boulder  city  for  a  court-room,  county  offices,  etc.,  free  of  any  and  all 
expense  to  said  county  for  the  period  of  five  years,  said  principals  cove- 
nanting and  agreeing  that  the  building  for  this  purpose  so  to  be  provided 
should  be  of  stone  (giving  the  dimensions,  and  number  and  size  of  the 
different  rooms),  and  properly  furnished  for  the  purposes  aforesaid. 

The  application  further  alleges  that  the  county  commissioners  made  no 
order  causing  the  removal  of  the  books,  records,  etc.,  of  said  county 
from  Badersburg  to  Boulder  city,  but  that  the  county  officers  aforesaid, 
on  or  about  tiie  twelfth  day  of  October,  1883,  removed  from  Badersburg 
to  Boulder  city,  taking  with  them  the  books,  records,  papers,  and  effects 
belonging  to  their  respective  offices,  and  are  now  exercising  the  f  unc- 
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tions  of  their  offices  at  the  last-named  place,  and  refuse  to  return  their 
said  offices  and  the  records  and  effects  belonging  thereto  to  said  B&ders- 
burg,  to  the  inconvenience,  damage,  and  expense  of  petitioners,  which  is 
specified  by  proper  averment. 

1.  There  is  no  allegation  of  fraud  by  the  petitioners.  An  abstract  of 
the  vote  of  the  county  at  the  different  precincts  is  attached  to  and  made 
a  part  of  the  application,  showing  that  a  majorify  of  the  votes  as  cast 
were  in  favor  oi  changing  the  county  seat  from  Badersburg  to  Boulder 
city,  and  there  is  nothing  whatever  in  the  application  showing  or  tend- 
ing to  show  that  any  illegal  or  fraudulent  votes  were  cast  at  said  elec- 
tion. The  purpose  of  this  act  of  the  legislative  assembler  was  to  give 
to  the  qualified  electors  of  Jefferson  county  an  opportunity  to  express 
their  wishes  upon  the  question  9f  changing  their  county  apat  from  Ea- 
dersburg  to  Boulder  city  in  said  county.  In  pursuance  of  this  purpose, 
an  elecbon  was  held  at  the  time  appointed  in  the  act.  We  must  take  it  for 
granted  that  there  was  not  a  fraudulent  or  illegal  vote  cast  at  the  elec- 
tion, for  the  petitioners  charge  no  fraud  or  illegality  in  that  regard. 

The  vote,  then,  contained  in  the  abstract  attached  to  the  application  of 
petitioners  for  the  writ  is  an  honest  expression  of  the  electors  upon  the 
question  submitted.  But  the  petitioners  say  that  the  vote  was  not  counted 
or  canvassed  by  the  proper  officers,  that  no  officers  for  that  purpose  were 
provided  in  the  act,  and  therefore,  though  the  vote  is  an  honest  and  fair 
expression  of  the  wishes  of  the  electors  of  the  county,  that  the  act 
authorizing  the  vote  and  the  election  in  pursuance  thereof  are  void. 

The  act  does  not  specify  the  number  of  judges  that  the  commissioners 
shall  appoint  at  each  precinct,  but  does  provide  that  the  commissioners 
shall  appoint  the  judges  and  clerks,  who  shall  qualify  as  other  judges 
and  clerks  of  election,  and  it  does  not  specify  who  shall  compose  the  can- 
vassing board,  but  it  does  require  the  canvassing  board  to  make  the 
abstract. 

Who  are  the  judges  of  elections?  The  general  law  specifies  who  th^ 
are,  their  number  and  qualifications,  and  how  a  vacancy  shall  be  filled  if 
any  person  appointed  by  the  commissioners  shall  fail  to  serve,  and  in 
the  absence  of  any  allegations  to  the  contrary,  the  commissioners  having 
followed  the  general  law  as  to  the  number  of  judges  appointed,  we  must 
presume  that  in  filling  vacancies  as  to  judges  and  clerks,  the  method  pre- 
scribed by  the  general  law  was  followed.  In  providing  that  the  judges 
and  clerks  shall  qualify  as  other  judges  and  clerks  of  election,  the  special 
act  refers  to  the  general  law,  and  it  is  not  too  much  to  presume  that  the 
phrase  "the  judges"  in  the  special  act  means  the  same  as  ''  the  judges" 
in  the  general  act,  and  that  in  appointing  judges  under  the  special  act 
the  same  number  should  be  appointed  as  is  provided  in  the  general  elec- 
tion law. 

The  canvassing  board  is  a  board  provided  by  the  general  election  law. 
It  was  already  in  existence  when  this  special  act  became  a  law.  It  was 
not  necessary  that  the  special  act  specify  of  whom  this  board  should  be 
composed,  for  the  general  law  had  already  made  such  specification.  If  the 
special  act  had  provided  that  the  board  of  county  commissioners  should 
make  the  abstract,  it  would  not  have  been  necessary  to  have  named  the 
persons  of  whom  such  board  is  composed.  The  general  law  speaks  upon 
that  subject.  The  board  of  commissioners  and  the  canvassing  board  are 
each  known  to  the  general  law,  and  either  board  being  named  in  a  special 
act  is  a  sufficient  designation  of  whom  is  intended. 
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It  was  competent  for  the  legislature  to  put  this  service  of  making  an 
abstract  of  the  votes  at  this  special  election  upon  any  board  or  officers 
known  to  the  general  law,  or  to  designate  any  competent  person  for  such 
sezrice.  The  canvassing  board  is  a  board  known  to  the  law,  and  this  lan- 
guage in  the  special  act  in  question  is  a  definite  and  certain  reference  to 
such  board.  It  was  not  necessary  that  the  special  act  create  the  canvass* 
iog  board,  for  it  was  already  in  existence,  and  only  had  to  be  referred  to 
bj  name  in  order  to  certainly  designate  the  persons  intended  to  perform 
the  services  named. 

But  if  this  special  enactment  had  made  no  reference  to  the  general 
election  law,  and  had  not  provided  how  or  in  what  manner  the  election 
should  be  held,  or  what  officers  should  conduct  the  same,  still  if  an  elec- 
tion had  been  held  in  the  manner  provided  by  the  general  law,  in  the 
absence  of  fraud  or  illegal  voting,  and  the  election  was  a  fair,  honest  ex- 
pression of  the  qualified  electors  of  the  countr  upon  the  question  sub- 
mitted to  them,  such  enactment  would  be  legel,  and  such  election  valid. 
"When  the  law  authorizes  a  particular  act  to  be  done  but  does  not 
specify  the  manner  of  its  doing,  the  act  is  well  done  if  it  follows  the 
general  law  on  the  subject.  Says  Judge  McCrary:  "Where  a  statute 
authorizes  an  election  to  be  held  by  a  county,  city,  or  township,  for  the 
purpose  of  determining  a  given  question;  and  when  such  statute  points 
out  no  mode  for  conducting  such  election,  it  has  been  held  that  it  should 
be  conducted  in  the  manner  prescribed  by  law  for  other  elections  by  the 
same  body:"  McCrary's Law  of  Elect.,  2d  ed.,  363;  People  v.  Dutcher,  56 
111.144. 

2.  In  election  cases  the  great  question  is  whether  the  voice  of  the 
majority  has  been  honestly  and  fairly  expressed.  A  qualified  voter  should 
not  be  disfranchised  because  a  judge  of  the  election  or  a  clerk  was  not 
properly  appointed,  or  because  of  some  technical  irregularity  in  the 
retmns.  The  question  is,  Was  there  a  fair  vote  and  an  honest  count  ? 
If  there  was,  the  election  is  valid,  though  the  officers  conducting  the 
same  were  not  duly  sworn  or  chosen,  or  did  not  possess  the  qualifications 
requisite  for  the  office. 

"  In  the  courts  of  the  country  the  ruling  has  been  uniform,  and  the 
validity  of  the  acts  of  officers  of  election  who  are  such  de  facto  only,  so  far 
as  they  affect  third  persons  and  the  public,  is  nowhere  questioned.  The 
doctrine  that  whole  communities  of  electors  may  be  disfranchised  for  the 
time  being,  and  a  minority  candidate  forced  into  an  office  because  one  or 
more  of  the  judges  of  election  have  not  been  duly  sworn,  or  were  not  duly 
chosen,  or  do  not  possess  all  the  qualifications  requisite  for  the  office, 
finds  no  support  in  the  decisions  of  our  judicial  tribunals:"  McCrary's 
Law  of  Elect.,  98,  sec.  79;  People  v.  Cook,  8  N.  Y.  69;  Taylor  v.  Tay- 
lor, 10  Minn.  107;  Burrit  v.  Bank  of  Washington,  11  Serg.  &  R.  414;. 
Pritchell  et  al.  f .  The  People,  1  Gilm.  529;  People  v.  Ammons,  5  Id. 
107;  St.  Louis  Co.  Court  v.  Sparks,  10  Mo.  117;  Whipley  v.  McKeeve, 
10  Cal.  352;  People  v.  Cook,  14  Barb.  259;  Greenleaf  v.  Low,  4  Denio, 
168;  Weeks  v.  Ellis,  2  Barb.  324;  Keyser  v.  McKisson,  2  Rawle,  139; 
McGregor  v.  Balch,  14  Vt.  428;  Hoffa  v.  Marten,  82  Pa.  St.  297;  Morris 
V.  Vankningham,  11  Kan.  269;  Disbon  v.  Smith,  10  Iow»,  219. 

In  the  last-named  case,  the  court  say:  *'  A  more  manifest  fault  is  in  the 
fact  that  neither  the  judges  nor  clerks  of  the  election  appear  to  have  been 
sworn.  In  the  case  of  each  of  these  townships  before  named,  the  officers 
signed  a  form  of  oath;  but  there  is  no  evidence  of  the  oath  having  been. 
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administered.  It  is  urged  that  this  defect  entirely^tiates  these  returns; 
but  the  law  is  not  so. 

'*  Whilst  it  is  the  law  that  the  canvassers  can  not  adjudicate  upon  the 
sufeciency  of  returns,  as  we  have  held  in  the  former  case,  where  a  case 
of  this  kind  comes  into  a  court  of  justice,  such  court  or  a  jury  trying  it 
not  only  may,  but  it  is  their  duty  to,  look  behind  the  returns,  and  even 
behind  the  ballot-box  in  some  cases.  Thus  another  case  on  trial  upon 
the  facts,  the  court  might  receive  evidence  of  those  officers  having  been 
sworn.  And  this  might  be  the  course  in  the  present  cause.  But  me  law 
goes  yet  further.  Neither  the  election  nor  the  particular  returns  would 
be  vitiated  and  subject  to  rejection,  if  the  above  officers  were  not  sworn. 
*  *  *  The  election,  and 'not  the  return,  is  the  foundation  of  the 
right:"  3  Mass.  230;  6  Wend.  486;  3  HUl  (N.  T.),  43;  12  Wend.  481;  11 
Id.  604;  19  Id.  143;  5  Cow.  269;  4  Id.  297;  7  Hill  (N.  Y.),  9;  20 
Pick.  484;  26  Me.  507;  26  Id.  491;  2  Ind.  423. 

And  so  we  say  that  the  election,  and  not  the  question  as  to  whether  the 
judges  and  clerks  thereof  were  properly  appointed,  must  determine 
whether  this  county  seat  was  changed  from  Radersburg  to  Boulder  city. 
If  the  election  was  fair  and  honest,  and  no  illegal  votes  were  cast,  it  is 
not  of  much  consequence  who  counted  the  votes,  provided  they  made  an 
honest  count  and  a  correct  abstract  thereof. 

In  the  case  of  the  People  v.  Cook,  supra,  the  court  say:  "It  is  the 
election,  and  not  the  certificate  of  the  canvassers,  that  gives  the  right  to  the 
office.  *  *  *  The  neglect  of  the  inspectors  or  clerks  to  take  any  oath 
would  not  have  vitiated  the  election.  It  might  have  subjected  those  offi- 
cers to  an  indictment  if  the  neglect  was  willful." 

From  these  authorities  it  seems  settled  beyond  question  that  mere  irreg- 
ularities that  do  not  affect  the  general  residt  will  not  vitiate  an  election. 
If  the  votes  are  legal  and  the  voters  qualified,  mere  irregularities  in  the 
appointment  and  qualification  of  the  officers  conducting  the  election  will 
not  have  the  effect  to  make  the  election  void.  It  is  not  very  material  who 
counts  or  makes  an  abstract  of  legal  votes.  These  are  matters  merely 
directory,  unless  the  statute  makes  them  mandatory.  The  voter  is  not  to 
be  disfranchised  and  the  election  held  for  naught  because  an  officer  not 
fully  qualified  has  received  or  counted  th^  votes.  If  the  integrity  of  the 
election  is  not  impeached,  the  provisions  of  the  statute  concerning  the 
recording  and  receiving  the  legal  votes  cast,  and  the  mode  and  manner 
of  conducting  the  details  of  the  election,  are  directory  and  not  mandatoiy. 

Election  laws  are  enacted  for  the  purpose  of  securing  a  legal  vote  and 
to  give  to  qualified  voters  an  opportunity  to  express  their  opinions.  The 
provisions  of  the  statute  vital  to  this  end  are  mandatory,  and  must  be 
substantially  complied  with.  The  purpose  is  to  secure  to  the  voter  a 
free,  untrammeled  vote,  and  a  correct  count  and  return  thereof.  What- 
ever is  necessary  to  this  end,  and  without  which  it  can  not  be  attained, 
must  be  performed. 

Says  Judge  McCrary:  "If  the  statute  expressly  declares  any  particular 
act  to  be  essential  to  the  validity  of  the  election,  or  that  its  omission  shall 
render  the  election  void,  all  courts  whose  duty  it  is  to  enforce  such  stat- 
ute must  so  hold.  Whether  the  particular  act  in  question  goes  to  the 
merits  or  affects  the  result  of  the  election  or  not,  such  a  statute  is  im- 
perative, and  all  consideration  touching  its  policy  or  impolicy  must  be 
addressed  to  the  legislature.  But  if,  as  in  most  cases,  the  statute  simply 
provides  that  certain  acts  or  things  shall  be  done  within  a  particular  time 
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or  in  a  particular  manner,  and  does  not  declare  tMt  their  performance  is 
essential  to  the  validity  of  the  election,  then  they  will  be  regarded  as 
zoandatoiy  if  they  do  and  directory  if  they  do  not  affect  the  actual 
merits  of  the  election:*'  See  Barnes  v.  Supervisors,  51  Miss.  305;  Whee- 
locFs  Case,  82  Pa.  St.  297. 

"  These  provisions  which  affect  the  time  and  place  of  the  election,  and 
the  legal  qualifications  of  the  electors,  are  generally  of  the  substance  of 
the  election;  while  those  touching  the  recording  and  return  of  the  legal 
Totes  received,  and  the  mode  and  manxier  of  conducting  the  mere  details 
of  the  election,  are  directory:"  People  v.  Shermerhom,  19  Barb.  540; 
McCrary's  Law  of  Elect.,  sees.  126, 127. 

3.  The  petitioners  further  rely  upon  the  allegations  of  their  applica- 
tion, that  prior  to  the  election  there  was  presented  an  offer  to  the  voters 
of  the  county  in  the  form  of  a  bond  conditioned  for  the  building  a  court- 
house at  Boulder  city,  provided  a  majority  of  the  votes  cast  at  the  elec- 
tion were  in  favor  of  changing  the  county  seat  of  the  county  to  that 
place.  This  offer  was  not  bribery.  A  proposition  of  this  kind  looking 
to  the  public  welfare,  and  for  the  benefit  of  all  the  people  alike,  contains 
no  element  of  criminality  or  immorality.  The  thing  offered  is  of  a 
public  nature,  pertaining  to  the  public  and  not  to  individuals,  and  the 
party  to  be  influenced  is  a  whole  county,  and  in  a  manner  to  benefit 
ereiy  inhabitant  thereof. 

This  is  not  the  case  of  a  candidate  for  public  office,  who  in  order  to 
secure  votes  promises,  in  case  he  shall  be  elected,  to  donate  a  portion  of 
his  salary  or  other  valuable  thing  to  the  county  or  state.  This  would 
simply  be  a  proposition  to  purchase  an  office  in  consideration  of  personal 
services  or  money,  or  both.  Such  a  proposition  the  law  condemns  as 
against  sound  policy,  and  as  tending  to  corruption.  A  man  who  is  so 
infirm  in  morals  as  to  be  willing  to  purchase  an  office  would  probably 
resort  to  corrupt  practices  in  order  to  extort  from  the  people  the  price 
paid. 

Public  buildings  and  places  to  transact  the  public  business  of  the 
people  are  in  every  county  a  necessity.  They  are  provided,  and  right- 
nilly,  by  a  tax  upon  the  whole  people,  for  the  reason  that  all  are  ben- 
efited by  their  erection.  But  if  during  the  pendency  of  an  election  to 
change  a  county  seat,  a*  man  or  company  of  men  should  erect  at  a  cer- 
tain place  a  court-house  and  county  offices,  in  order  to  retain  the  county 
seat  at  such  place,  could  such  man  or  company  be  charged  with  bribery 
or  the  exercise  of  an  undue  influence  upon  the  election  ?  Keasonable 
men  in  casting  their  ballots  look  to  the  public  interest  and  general  wel- 
iare.  A  self-governing  people  have  the  right  to  do  in  a  legal  way  what- 
ever is  not  forbidden  by  the  law  or  public  policy  for  the  public  good. 
Philanthropy  might  erect  a  public  building  for  the  use  of  the  people. 
Might  the  donor  not  give,  and  the  people  accept,  without  being  guilty 
of  a  crime  ?  And  if  such  a  gift  were  a  court-house,  and  made  during  the 
pendency  of  an  election  to  remote  or  change  the  county  seat,  is  it  pos- 
sible that  the  people  would  be  guilty  of  a  crime,  if  in  casting  their  bal- 
lots they  took  into  consideration  the  public  benefits  to  be  derived  from 
such  gift? 

The  motive  which  prompts  the  gift  is  no£  material.  If  the  donation 
promotes  the  public  welfare,  the  people,  in  casting  their  ballots,  have 
tiie  light  to  consider  it,  whetiier  the  motive  be  good  or  bad.  A  whole 
people  are  not  bribed  by  tiie  bestowal  of  public  benefits  for  the  good  of 
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all  alike.  The  law  proceeds  upon  the  theory  that  a  self-governing  peo- 
ple are  self-respecting,  and  that  whole  communities  will  not  do  any  act 
that  reflects  upon  their  honor  or  integrity. 

Says  Woodward,  J.,  speaking  for  uie  supreme  court  of  Iowa,  10  Iowa, 
220:  "We  do  not  think  the  giving  facilities  for  public  convenience  to 
the  whole  county,  such  as  furnishing  a  building  for  the  courts  and  offices, 
and  thus  relieving  the  county  from  a  burden  of  expense,  amounts  to 
bribery.  Nor  would  the  giving  property,  though  not  of  that  6x>eeiflc 
character,  but  yet  adapted  to  reducing  the  expense  of  a  change.  If  the 
people  of  a  town  desire  a  county  seat  located  at  such  place,  there  is  no 
wrong  and  no  corruption  in  their  offering  and  giving  facilities  to  pro- 
duce that  result.  Either  in  buildings  or  offices  direct,  for  the  use  of  the 
public,  or  in  property  or  money  to  procure  the  facilities,  they  may  offer 
to  take  away  or  to  lessen  the  pecuniary  burden  which  would  come  upon 
that  public,  the  county,  by  the  location,  or  by  a  change  of  location.  And 
this  can  not  be  bribery.  And  it  may  be  doubted  whether  such  an  act 
can  become  bribeiy  when  the  offer  is  to  the  whole  county,  and  upon  a 
matter  of  county  interest  only.  In  a  case  like  the  present  there  is  no 
duty  upon  the  county  from  which  it,  or  its  citizens,  may  be  induced  to 
swerve.  They  may  adopt  which  place  they  see  flt,  and  it  is  offering  ad- 
ditional inducements  only  to  offer  as  above  mentioned." 

Says  Lyon,  J.,  for  the  supreme  court  of  Wisconsin,  36  Wis.  225: 
''  Beference  should  be  made  to  the  cases  which  have  sustained  the  valid- 
ity of  bids  or  pecuniary  offers  to  secure  the  location  of  public  buildings 
at  some  particular  place.  We  have  no  controversy  with  these  cases  here. 
The  distinction  between  the  election  of  public  officers,  to  whom  for  the 
time  being  the  exercise  of  the  functions  of  sovereignty  is  intrusted,  and 
the  mere  choice  of  a  site  for  a  public  building,  is  quite  apparent.  The 
former  involves,  or  may  involve,  the  integrity  of  the  government,  and 
the  preservation  of  the  principles  upon  which  it  is  founded;  while  the 
latter  is  only  a  matter  of  public  convenience  or  pecuniary  interest,  in- 
volving no  fundamental  principles  whatever." 

4.  Boulder  city  became  the  county  seat  of  Jefferson  county  by  virtue 
of  the  election.  This  result  could  not  be  changed  or  modified  by  reason 
of  the  county  commis^oners  failing  to  make  the  order  contemplated  by 
section  6  of  the  act,  causing  the  books,  records,  papers,  and  effects  of 
the  county  to  be  removed  to  that  place.  The  result  of  elections  can  not 
be  defeated  by  the  failure  of  officers  to  perform  an  act  of  this  kind. 

And  Boulder  city  having  become  the  county  seat  of  the  county  by 
virtue  of  the  election,  it  follows  that  the  application  for  a  writ  of  man- 
date, requiring  the  county  officers,  the  respondents  herein,  to^show  cause 
why  they  should  not  remove  their  offices  and  records  to  Badersburjg,  is 
insufficient  to  warrant  the  issuance  of  the  writ,  and  the  demurrer  thereto 
is  sustained. 

Judgment  for  respondents  accordingly. 
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SUPREME  COURT  OF  NEVADA. 

% 

liA^CHMAN   ET  AL.    V,  BjIBHETT   ET  AL. 
Fikd  February  £6,  I884, 

Tax  OwNSB  07  AN  Eassmxht  of  Way  has  No  Right  to  Possess  this  Land  as  snch 
upon  which  it  is  imposed.  He  has  a  right  merely  to  enjoy  the  way.  The  owner  of  the  land 
hardened  with  the  easement  is,  in  Law,  in  possession  of  the  land.  Consequently  the 
mere  exercise  of  the  right  of  way»  either  hy  the  owner  thereof  or  his  tenants,  wiu  not 
give  him  actnal  poaaeesion  of  the  land  upon  which  it  is  imposed. 

The  Owkeb  of  Such  Easement  is  not  Justified  in  Taking  Fobcible  Possession 
of  the  land  upon  which  it  is  imposed,  from  the  fact  that  the  owner  of  such  land  has  ob- 
Etructed  his  right  of  way, 

Refusax  to  Admit  Immatbbial  Testimont,  and  striking  out  such  testimony  if  al- 
ready admitted,  is  not  error. 

Appeai<  from  a  judgment  of  the  seyenth  judicial  district  court  for 
fVaahoe  county,  entered  in  favor  of  the  plaintms,  and  from  an  order  de- 
nying the  defendants  a  new  trial.    The  opinion  states  the  facts. 

W^ican  Webster^  ior  the  appellants. 

Thomas  E.  Haydon,  for  the  respondents. 

Leosakd,  J.  In  the  complaint  herein  it  is  alleged,  that  on  and  prior 
to  March  25,  1879,  and  at  all  times  since  April  10,  1871,  plaintiffs  were 
and  have  been  peaceably  in  the  possession  of  the  south  twenty  feet  of 
lots  23  and  24,  in  block  O,  in  the  town  of  Keno,  fronting  tweniy  feet  on 
the  west  line  of  Virginia  street,  and  extending  along  the  north  line  of 
the  alley  running  easterly  and  westerly  through  said  block  fifty  feet,  to- 
gether with  the  tenements,  hereditaments,  and  appurtenances  of  said  land; 
that  on  the  twenty-fifth  of  March,  1879,  while  plaintiffs  were  peaceably  in 
the  actual  possession  of  the  west  ten  by  twenty  feet  of  the  above-described 
land,  defendants,  without  right  of  entry  given  by  law,  with  strong  hand 
did  forcibly,  wrongf uDy,  and  unlawfully  make  entry  into  said  west  ten  by 
twenty  feet  of  land  and  the  tenements  therein,  and  knock  and  tear  down 
plaintiff's  fence  inclosing  the  same,  and  otherwise  injure  the  rights  and 
possessions  of  plaintiffs  to  said  land  and  tenements,  and  ever  since  said 
wrongful  entry  of  defendants  they  have  forcibly,  wrongfully,  and  un- 
lawfmly  detained  the  possession  of  said  west  ten  by  twenty  feet  and  the 
tenements  therein. 

In  their  sworn  answer  defendants  specifically  deny  plaintiff's  owner- 
ship or  possession;  deny  that  they  entered  without  right  given  by  law  or 
forcibly,  wrongfully,  or  unlawfully  on  the  twenty-fifth  of  March,  1879, 
or  at  any  other  time,  or  that  they  knocked  down  the  fences  of  plaintiffs 
inclosing  said  land,  or  that  they  forcibly,  wrongfully,  or  unlawfully  de- 
tain said  land,  or  the  west  ten  by  twenty  feet  thereof,  or  the  tenements 
thereon. 

For  affirmative  defense,  defendants  allege  that  they  own  the  fee 
and  occupy  the  north  eighty  feet  of  said  lots  23  and  24;  that  prior 
to  April,  1871,  they  were  the  owners  of  the  south  twenty  feet  of 
said  lots;  that  on  or  about  April  8,  1871,  defendant  Thomas  Bar- 
nettsold  and  conveyed  said  south  twenty  feet  of  said  lots  to  George 
Becker  (plaintiff's  grantor),  but  reserved  a  right  of  way  over  said  twenty 
feet  80  conveyed  to  the  property  owned  by  defendants,  adjoining  said 
twenty  feet  on  the  north;  that  said  reservation  was  in  writing,  and  con-* 
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toined  in  the  deed  of  conyeyance  to  said  Becker,  and  embraced  a  strip 
ten  feet  inside,  on  the  rear  of  said  twenty  by  fifty  feet  conveyed  to 
Becker  for  alley- way  purposes;  that  such  right  of  way  was  reserved  for 
the  exclusive  use  and  convenience  of  egress  and  ingress  to  their  other 
property  on  lots  23  and  24;  that  said  Becker  by  said  deed  was 
limited  to  the  use  of  twenty  by  forty  feet  of  the  said  twenty  by 
fifty  feet  conveyed;  that  from  the  date  of  said  conveyance  defendants  had 
the  exclusive  use  of  said  west  ten  1^  twenty  feet  for  alley-way  purposes 
until  March  25, 1879,  when  phuntifm  wrongfully  and  .unlawfully  entered 
upon  said  ten  feet  of  alley,  and  commenced  to  inclose  the  same,  and 
while  said  alley  was  in  the  possession  and  open  for  the  use  of  defend- 
ants; that  plaintiffs'  obstructions  were  a  nmsance,  and  after  plaintiffs' 
refusal  to  remove  the  same  defendants  removed  them,  in  order  that  they 
might  have,  as  it  was  their  exclusive  right  to  have,  the  use  of  said  alley- 
way at  all  times. 

The  statute  provides  that  ''no  entry  shall  be  made  into  the  lands,  ten- 
ements, or  other  possessions  but  in  cases  where  entry  is  given  by  law; 
and  in  such  case  onlv  in  a  peaceable  manner,  not  with  strong  hand,  nor 
with  a  multitude  of  people."  "When  such  entry  is  forcibly  made,  or 
where  the  entry  shall  be  made  in  a  peaceable  manner,  and  the  possession 
shall  be  held  by  force  against  the  person  entitled  to  the  possession,  the 
person  so  forcibly  put  out  or  so  forcibly  holden  out  of  possession  shall 
be  restored  to  such  possession  by  action,  to  be  commenced  and  prose- 
cuted as  in  this  act  provided:"  Com.  Laws,  sees.  41,  42. 

''On  the  trial  of  any  action  of  forcible  entry  or  forcible  detainer,  the 
plaintiff  shall  only  be  required  to  show,  in  addition  to  the  forcible  entry 
and  forcible  detainer  complained  of,  that  he  was  peaceably  in  the  actual 
possession  at  the  time  of  the  forcible  entry,  or  was  entitled  to  the  pos- 
session at  the  time  of  the  forcible  detainer.  The  defendant  may  show, 
in  his  defense,  that  he  or  his  ancestors,  or  those  whose  interest  in  such 
premises  he  claims,  have  been  in  the  quiet  possession  thereof  for  the 
space  of  one  whole  ^ear  together,  next  before  the  commencement  of  said 
action,  and  that  his  interest  therein  is  not  ended  or  determined,  and 
such  showing  shall  be  a  bar  to  the  action  in  all  cases  provided  for  in  this 
act:"  Gomp.  Laws,  see.  50. 

Undoubtedly,  under  the  statute,  plaintiffs  were  bound  to  allege  and 
prove  that  they  were  in  the  actual,  peaceable  possession  of  the  west  ten 
by  tweniy  feet  described,  or  some  part  thereof;  that  the  defendants  forci- 
bly entered  thereon  and  forcibly  detained  the  same;  or  that  defendants 
forcibly  held  possession  which  plaintiffs  were  entitled  to  enjoy,  although 
the  entiy  was  peaceable. 

The  undisputed  facts  shown  by  the  pleadings  and  evidence  make  it 
clear  that  at  the  time  of  defendants'  entry  plaintiffs  were  in  the  actual, 
peaceable  possession  of  the  entire  property  described  in  their  complaint, 
including  the  west  ten  by  twenty  feet  thereof. 

Plaintiffs  held  the  legal  title  to  the  land,  and  the  only  right  that  de- 
fendants claimed  was  an  easement  therein — ^the  right  of  way  over  the  west 
ten  by  twenty  feet  for  alley-way  purposes.  This  right  they  exercised,  let 
us  say,  up  to  the  time  of  the  alleged  obstruction  of  the  passage-way  by 
plaintiffs,  and  for  many  years  prior  thereto. 

But  as  against  plaintiffs,  the  mere  enjoyment  of  this  right,  if  such  they 
had,  did  not  give  them  possession  of  the  land  over  which  the  easement  of 
way  existed,  or  oust  plaintiffs  therefrom. 
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''  The  ownership  of  an  easement  and  that  of  ihe  fee  in  the  same  estate 
are  in  different  persons.  Nor  does  the  interest  of  the  one  affect  that  of 
the  other,  so  but  that  each  may  have  his  proper  remedy  for  an  injury  to 
his  right,  independent  of  the  other.  Thus,  the  owner  of  the  fee  may  re- 
covear  his  seisin  by  a  proper  action  in  his  own  name;  and  the  owner  of 
the  easement,  if  disturbed  in  the  enjoyment  of  it,  may  sue  for  such  dis- 
turbance in  his  own  name.  It  has  accordingly  been  held  that  the  owner 
of  the  soil  and  freehold  of  the  land  over  which  a  road  is  laid  may  have 
trespass  against  a  stranger  for  acts  of  trespass  done  upon  the  land,  as 
for  cutting  a  tree,  or  digging  up  the  soil,  and  may  have  ejectment  against 
a  stranger  to  recover  the  land  if  deprived  of  the  possession  of  it  by  him. 
In  other  words,  he  has  exclusive  seisure  and  possession  of  the  soil  of  the 
highway,  subject  only  to  the  easement  of  the  public.  *  *  *  And  if 
the  owner  of  the  way  shut  it  up  and  deny  the  owner  of  the  land  access 
to  the  same,  the  lattef  may  have  ejectment  against  him  to  regain  the  land 
covered  by  the  way:"  Washburne  on  Easements  and  Servitudes,  8,  9, 
15,  259,  264,  265;  Tyler  on  Ejectments,  41. 

"  When  a  highway  is  established,  the  owner  of  the  land  over  which  it 
is  laid  out  is  in  possession,  and  the  laying  out  of  the  road  does  not  dis- 
poBsesB  him;  it  only  confers  upon  the  piiblic  an  easement  or  right  to  use 
the  land  for  a  specified  purpose  only,  while  for  all  other  purposes  the 
light  of  possession  and  the  actual  possession  ^nay  remain  as  before.  And 
it  can  make  no  difference  in  this  respect  whether  this  easement  be  im- 
posed by  law,  for  a  public  purpose,  or  whether  it  be  created  by  the  owner  of 
the  land  for  private  use.  *  *  *  All  these  are  burdens  upon  the  land, 
and  interfere  with  the  owner's  full  use  of  it;  but  they  do  not  operate  as 
an  ouster  of  the  proprietor,  nor  to  transfer  his  right  to  possession  nor 
his  interest  in  the  soil  to  the  public  or  to  another.  The  public  has  a 
benefit  in  the  land,  but  not  the  possession:"  Bead  v.  Leeds,  19  Conn. 
187;  and  see  Wood  v.  Truckee  Turnpike  Co.,  24  Cal.  487;  San  Francisco 
V.  Calderwood,  31  CaL  589. 

It  being  setUed  law  that  the  owner  of  an  easement  like  the  one  claimed 
by  defendants  has  no  right  to  possess  the  land  as  such  upon  which  it  is 
imposed,  but  a  light  merely  to  enjoy  the  way,  and  that  the  owner  of  the 
soil  burdened  witii  the  easement  is,  in  law,  in  possession  of  the  land,  it 
necessarily  follows,  a»  before  stated,  that  the  mere  exercise  of  the  right 
of  way  by  defendants  did  not  give  them  actual  possession  of  any  portion 
of  the  lots  first  described  in  plaintiffs'  complaint. 

At  the  trial  defendants  did  not  pretend,  that  they  had  used  or  occu- 
pied the  west  ten  by  twenty  feet  except  as  a  passage-way.  They  did  not 
contradict  plaintiffs'  evidence  to  the  effect  that  tne  latter  were  put  in 
possession  of  the  entire  premises  by  Becker,  their  grantor,  in  April,  1871, 
and  that  plaintiffs  and  tibeir  tenants,  imtil  March  25, 1879,  used  all  the 
west  ten  bj  twenty  feet,  with  the  exception  of  a  passage-way  about  three 
feet  wide,  for  storing  wood,  boxes,  and  bottles,  and  other  purposes;  or 
that  this  passage-way  was  used  in  common  by  plaintiffs  and  defendants. 
There  can  be  no  doubt  that  plaintiffs  were  peaceably  in  the  actual  pos* 
session  of  the  land  over  which  defendants  claim  an  easement,  on  the 
twenty-fifth  day  of  March,  1879,  or  that  they  were  entitled  to  such  pos- 
session at  the  time  of  the  trial. 

It  will  be  noticed  that,  in  their  answer,  defendants  do  not  deny  the 
allied  entry.  They  only  deny  that  it  was  forcible,  wrongful,  or  unlaw- 
ful.   Nor  do  they  deny  the  aUegation  that  ever  since  March  25, 1879, 
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the;  have  detained  the  posaession  of  the  "^eet  t-i 
the  tenements  thereon,  from  phtintiffs.  They  onlji 
tion  that  Bucb  detention  haa  Seen  forcible,  ■wxong'/i 

It  is  admitted,  theo,  that  defendants    entered 
were  in  the  actaal,  peaceable,  possesaioii    of  plain 
time  of  the  trial,  they  detained  the  poBseBsion  of  tb 

They  justify  their  entry  and  the  detention,  by  all 
right  of  way  which  plaintiff  obetmcted,  and  thi 
neither  the  entry  nor  the  detainer  waa  forcible,  wx( 
There  is  no  proof  or  admiaaion  of  the  claim  of  a  i-fg 
bat  if  there  waa,  it  would  not  be  a  iastification  of 
forcible  detainer.  The  statute  is  plain  upon  thh 
authorities  sflpport  the  fitatement  just  made.  Uudi 
entiTy  into  landa  or  tenementa  in  the  actual  possessi 
strong  hand  or  with  a  multitude  of  people,  is  forcible 
statute  waa  not  to  try  titles,  bnt  to  preserve  the 
violence. 

At  defendants'  request  the  court  instructed  the  j 
found  from  the  evidence  that  defendants,  or  either 
down  the  fence  conatructed  by  plaintiffs,  for  the  puipc 
same  from  the  passage- way  whicn  they  claimed  over  the 
and  for  that  purpose  only,  and  not  for  the  purpose  of 
session  of  the  lands  over  which  they  claim  the  pasaag-e 
purpose  of  taking  possession  of  any  part  of  the  fifty  fee 
the  actual  poaseBsion  of  plaintiffs  at  the-time  the  fence  w 
and  that  defendante  did  not  take  the  actual  possession  o 
fifty  by  twenty  feet,  to  the  exclusion  of  plaintiffs,  the; 
defendants."  Under  that  instruction  the  juiy  must 
defendants  knocked  down  the  fence  for  the  purpose  of  b 
seaaion,  and  that  they  accomplished  their  purpose.  Thi 
by  the  evidence  and  the  aUegationa,  denial,  and  ad 
answer,  in  so  finding. 

It  is  true,  Thomas  Bamett,  one  of  the  defendants,  tea 
he  knocked  down  the  fenoe,  he  "  used  no  more  force  thai 
that  what  he  tried  to  do  was  to  get  the  boards  off  for  the  p 
ing  the  passage-wa^ ;  that  he  did  that  and  noOiiiig  more;" 
evident  that  his  object  in  removing  the  obetmctiou  was  i 
of  taking  and  holding  possession  of  the  land.  The  anev 
and  there  was  evidence  supporting  the  same. 

This  action  was  commenced  on  the  day  of  defendanta'  ei 
answer,  filed  four  days  thereafter,  they  deny  that  plaintiffs  s 
or  have  been  in  possession  of  tjie  south  twenty  feet  of  k 
They  allege  that  their  renrvation  of  a  right  ot  way  embrac 
feet  by  twenty  in  the  rear  of  the  lots  mentioned,  for  alley-n 
and  that  such  right  waa  reserved  for  the  eicluaiTe  use  and  cc 
defendants;  that  by  the  expreaa  provisions  of  their  deed,  tl 
Becker,  waa  limited  to  the  uae  of  twenty  b;  fortj  feet;  that  I 
of  their  said  conveyance  they  had  had  the  exclnsiTe  use  of  i 
for  alley-way  purposes;  that  plaintiffs  wrongfully  and  unlairf 
upon  said  ten  feet,  and  commenced  to  indoBe  the  same,  y/hUt 
way  waa  in  the  posaession  of  and  open  for  tlis  aae  of  defen 
the  fence  built  by  phunti^  was  a  noiaaooe,  which  defendants 
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7f:^^'ght  have,  OB  it  was  their  exeluHive  right  to  he.^^^ 
Zm.  «J-»ay  at  all  time«.  ^ 

.^Baed  answer  defendant*  aUege  that  since  April,  1871,    ^ 
fall  ase,  and  peaceable,  esclnBive,  and  lawful  possessio* 
:3«ferred  to,  for  the  purpose  of  egress  and  ingress  to       a 
^^Kirty  on  the  north  eighty  feet  of  Iota  23  and  24-     I>ef^ 
E-^omett  testified  that  he  gave  one  Henry,  a  tenant  of  pl^i 
^\  '■--^ia^*'^     M        ■    :^Ki  to  put  up  a  Bmall  kitchen  in  the  north-west  comer  of 
jS&,  I*^r\)y        «   —      fcj  fci^enty  feet,  used  by  defendants  for  on  alley-way.      He     a 
■^e^  ^^ijfiX  "»-*      m      I         cUd  not  know  that  the  paBeage-way  had  been  at  any  43 
—      plainti^,  until  March  25, 1879;  that  he  had  Been  l>o 
E— — way  which  he  threw  into  the  alley;  that  at  one  time  pla£ 
^»    wood  in  the  passage-way,  which  he  removed  by  tfarovfr:^ 
^^i  I^A^  ^0  told  one  of  the  plaintifiTe,  after  knocking  d.<:> 

-the  twen^-fifth  of  March,  to  take  away  his  boards  ax- 
^^3  them  out  of  the  way,  and  that  liachman  removed  th.^i 
^i^icrialB  used  in  making  the  fence. 
„  Tilaintiffs  t«8tified  that  they  made  no  use  of  the  west  ton 

0»  {eet  a.-^-ft=^^3t  March  25tb ;  that  they  were  deterred  from  using  this  la.:» 
t«®*^^j)3Y*isi  ^ac  ^to  inclose  it,  by  what  occurred  on  that  date;  that  they  ^ 
oT  ^^tfj  ***  ^^c-^^»"l)uild  the  fence  because  they  immediately  brought  -j^ 
»<>*■,  jj^  tSiA.  -fcCfc:*. knight  it  their  duty  to  abide  by  the  law;  that  he  was  rtc:^ 
**^  i.-,«a  D»«-»^^»-  »       and  did  not  want  to  renew  any  cause  for  trouble  or  t-» 

e^'^Sitb''"^  ^^-»^»:^^her  analysis  of  the  proceedings  or  eridenoe,  it  is  saffio£« 

^^Y  tt*^   tia.^^  jmj  vere  justified  m  finding  both  a  forcible  entry  ai^.^ 

*«'  |^\,l^^^*-"-^^"=»«''-     If  it  be  true  that  defendants  were  entitled  to  un.  ^ 

*^*]^(.t>*^  P^-^^s^ge  over  the  land  in  question,  they  should  have  adoj^^ 

***|ul    B'«'*J=>-«ixa8   for  the   enforcement  of  their  rights.     They  were     :^ 

1»    fcifio^  1**       ».ttempting  to   obtain  them  by  forcible  means:  People* 

i^fXo^i?-^     ^»"ohns  609;  MitcheU  v.  Davis,  23  Cal.  384;  Porter  v.  C«. 

i^o*-  ^    -^^B;    People  v.  Van  Noatrand,  9  Wend.  63;  Voll  v.  Hoi  J 

XrffOal-  613;     -AJien  v.  Tobias,  77  lU.  171;  Krevert  v.  Meyer,  24  Mo.  i  3 

^•*<^   r.iT  "*^«»".  46  Mo.  439;  BarUett  v.  Draper,  23  Id.  408;  2  B».. 

**^^1..,"'"  «<S-,  sec  490 

if  '^tf%  "^*  'iuB  for,  the  several  assignmetits  of  error  wUl  be  rea*i 
^iS*^.f  k  ^^^  court  did  not  err  inTcluding  evidence  tending 
r^*  *?t  J^*  tenants  of  defendants  used  the  passage-way  for  the  Pj 
Z^  "*  V,^^^  *°^  ^"e^Bs.  Should  it  be  conceded  that  such  evide:«= 
*S^  *^:f*"y  *<lrai8^1e,  its  exclusion  could  not  have  ifl^^^^'J^f^ 
«^;  ^^  "*«  teetiinony  aU  showed  that  they  tbemaelves,  and  tt*., 
eS^Pl^Sia'd-^^**  it  ^tnterruptedly  untU  March  25  1879;  -^^^J^ 
1^  W  ""*?  *"'d  not  Kive  them  actdal  poaeesBion,  It  could  have  aa^ 
^*i^^  L^"^    *o     uTeir^to  have%bovm  in  ftddibon  tl^t  ttK 


aa.  powewion,  it  can  »«*'  ** 
t^  exclude  tiie  testimony  0 
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the  effect  that  in  1871,  while  he  was  a  tenant  of  defendants,  he  and 
his  partner  built  a  fence  at  the  south  end  of  the  west  ten  by  twenty  feet, 
and  put  a  gate  therein,  by  the  persuasion  of  defendants.  It  is  said  that 
this  testimony  was  especially  material  for  the  purpose  of  showing  the 
use  and  control  by  defendants  of  the  passage-way  in  question.  But  it 
would  not  have  tended  to  show  anything  of  the  kind.  Nor  would  it 
have  tended  to  show  that  the  possession  was  not  in  plaintiffs,  at  the  time 
of  entry  by  defendants.  Pechner  claimed  no  interest  in  the  land  as  such, 
or  right  of  possession  thereto,  adverse  to  plaintiffs,  in  1871,  or  after- 
wards; and  evidence  that  he  put  up  a  fence  at  one  end  of  the  ground, 
for  his  own  accommodation,  would  not  show  that  plaintiffs  were  not  in 
possession,  or  that  defendants  were,  at  the  time  of  the  entry. 

3.  The  motion  for  nonsuit  should  have  been  granted,  for  reasons  before 
stated. 

4.  It  was  not  error  to  strike  out  the  testimony  of  witness  Jacobs  to 
the  effect  that,  several  years  before  the  trial,  he  heard  one  of  the  plaint- 
iffs tell  one  Lipscomb  that  he  wished  witness  ''would  remove  certain 
wood  from  the  alley  belonging  to  the  latter,  as  the  defendants  woidd  ob- 
ject to  its  being  there,"  and  the  same  is  true  as  to  the  testimony  of  wit- 
ness Hamilton,  to  the  effect  that,  "  in  1871  or  1872,  one  of  the  plainti& 
told  witness  that  he  had  concluded  not  tp  build  a  brick  building,  but 
would  put  up  a  frame,  as  he  had  to  leave  an  alley-way  for  defendants  and 
their  tenants."  The  most  that  can  be  claimed  for  this  testimony  is,  that 
it  tended  to  show  a  right  of  way/t  long  time  prior  to  defendants'  entij. 
It  did  not  tend  to  show  that  defendants  were,  at  that  time,  in  possession 
of  the  land,  or  that  plaintiffs  were  not  It  was  not  relevant  to  any  ma- 
terial issue  in  the  case. 

The  judgment  and  order  appealed  from  are  afSrmed, 
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SUPREME  COURT  OF  NEW  MEXICO. 
United  States  v,  Montb. 

t%Ud  February  6,  1884. 

MuiiDER  BY  Indiak — JURISDICTION  OS  UNITED  STATES  CouBT  OVER. — The  United 
States  branch  of  the  district  court  has  exclusive  jurisdiction  of  a  prosecution  for  the 
marder  of  a  white  person  committed  by  a  Mescalero  Apache  Indian  on  the  Mescalero 
Apache  Indian  reservation.  The  indictment  for  such  crime  should  be  in  the  name  of  the 
United  States. 

Appeal  from  a  judgment  of  the  district  court,  conyicting  the  defendant 
of  murder.     The  opinion  states  the  facts. 

No  appearance  for  the  appellant. 

G.  W,  Frichard,  United  States  aUomey,  for  the  United  States. 

Bell,  J.  The  defendant  in  the  court  below,  and  the  appellant  here, 
was  inducted,  tried,  and  convicted  in  the  district  court  for  the  third  judi- 
cial district  for  the  crime  of  murder,  and  the  case  has  been  brought  into 
this  court  for  review,  upon  a  record  which  presents  only  one  material  ex- 
ception, namely,  to  the  decision  of  the  coiirt  below,  overruling  ^  plea  to 
its  jurisdiction.  The  indictment  was  foimd  in  the  name  of  the  United 
States,  and  on  the  United  States  side  of  the  distnct  court — that  is,  the 
blanch  of  the  court  sitting  for  the  trial  of  causes  arising  under  the  con- 
stitution and  laws  of  the  United  States  throughout  the  whole  district,  as 
distinguished  from  causes  having  no  reference  to  the  laws  of  the  United 
States,  the  yenue  for  which  is  laid  in  the  several  counties  composing  the 
district. 

From  the  facts  presented  to  us  by  the  record,  it  appears  that  the  de- 
fendant is  an  uncivilized  Mescalero  Apache  Indian;  that  the  homicide 
was  committed  on  the  Mescalero  Apache  Indian  reservation,  in  the  third 
judicial  district  of  this  territory;  and  that  the  person  killed  was  a  white 
man,  and  not  an  Indian.  We  understand  the  defendant's  position  to  be, 
that  the  United  States  have  not  exclusive  jurisdiction  of  the  case,  and 
that  therefore  the  prosecution  should  be  in  the  name  of  the  territory,  and 
disposed  of  on  the  territorial  side  of  the  court,  or  be  disposed  of  by  the 
Indians  themselves,  to  whose  tribe  the  defendant  belongs. 

While  the  territorial  district  courts,  for  the  purposes  of  United  States 
cases,  possess  all  the  jurisdiction  of  circuit  and  district  courts  of  the 
United  States,  still  that  jurisdiction  is  strictly  statutory,  either  as  regards 
&e  nature  of  the  case  or  locality  in  which  it  arises.  This  applies  to  crim- 
inal as  well  as  civil  cases;  and  an  indictment  for  murder  committed  within 
the  territory  lies  in  the  name  of  the  territory,  and  is  to  be  tried  in  the 
territorial  as  distinguished  from  the  United  States  side  of  the  district 
conrt,  unless  the  case  falls  within  a  statutory  provision  which  would  give 
tbe  courts  of  the  United  States  jurisdiction  thereof. 

The  crime  of  murder  is  within  the  jurisdiction  of  the  United  States, , 
when  cotnmitted  **  within  any  place  or  district  of  country  under  the  ex- 
clusive jurisdiction  of  the  United  States:"  U.  S.  R.  S.,  sec.  5339.  And 
"the  jurisdiction  vested  in  the  courts  of  the  United  States  *  *  * 
fihall  be  exclusive  of  the  courts  of  the  several  states,  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the  United  States : "  Id. ,  sec. 
711. 

For  the  purposes  of  this  case,  the  words  "  in  places  under  the  exclu- 
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sive  jurisdiction  or  the  United  States"  extend  to  and  include  the  Indian 
country:  U.  S.  R.  S.,  sec.  2145.  It  has  been  held  by  the  supreme 
court  of  the  United  Si^tes,  at  its  last  term  (October,  188i3),  in  Ex  parte 
Crow  Dog,  that  the  term  "Indian  country"  includes  Indian  reservations 
situated  within  the  geographical  limits  of  existing  territories;  that  the 
United  States  has  jurisdiction  of  the  crime  of  murder  committed  within 
such  reservations;  and  that  an  indictment  for  such  offense  is  triable  in 
the  United  States,  as  distinguished  from  the  territorial,  branch  of  the 
district  court,  for  the  judicial  district  of  the  territory  within  the  bound- 
aries of  which  the  reservation  in  question  is  situated. 

The  decision  of  the  supreme  court  referred  to,  set  forth  in  an  opinion 
by  Mr.  Justice  Matthews,  not  yet  appearing  in  the  official  reports,  is  of 
such  interest  and  importance  in  connection  with  the  administration 
of  justice  in  the  territories,  that  it  seems  advisable  to  quote  at  length  the 
portion  relating  to  the  question  now  under  consideration. 

''The  district  courts  of  the  territory  of  Dakota  are  invested  with  the 
same  jurisdiction  in  all  cases  aiising  under  the  laws  of  the  United  States, 
as  is  vested  in  the  circuit  and  dis&ict  courts  of  the  United  States:  B. 
S. ,  sees.  1907-1910. 

' '  The  reservation  of  the  Sioux  Indians,  lying  within  the  exterior  bound- 
aries of  the  territory  of  Dakota,  was  defined  by  article  2  of  the  treaty 
concluded  AprU  29,  1868,  15  Stat.  635,  and  by  section  1839,  revised 
statutes;  it  is  excepted  out  of  and  constitutes  no  part  of  that  territory. 
The  object  of  this  exception  is  stated  to  be  to  exclude  the  jurisdiction  of 
any  state  or  territorial  government  over  Indians,  within  its  exterior  lines, 
without  their  consent,  where  their  rights  have  been  reserved  and  remain 
unextinguished  by  treaty.  But  the  district  courts  of  the  territory  hav- 
ing, by  law,  the  jurisdiction  of  district  and  circuit  courts  of  the  United 
States,  may,  in  that  character,  take  cognizance  of  offenses  against  the 
Iaws  of  the  United  States,  although  committed  within  an  Indian  reserva- 
tion, when  the  latter  is  situate  within  the  space  which  is  constituted  bv 
the  authoritv  of  the  territorial  government  the  judicial  district  of  such 
oou^.  If  the  land  reserved  for  the  exclusive  occupancy  of  Indians  lies 
outside  the  exterior  boundaries  of  any  organized  territorial  government, 
ij^  would  require  an  act  of  congress  to  attach  it  to  a  judicial  district,  of 
which  there  are  many  instances,  the  latest  being  the  act  of  January  6, 
^883,  by  which  a  part  of  the  Indian  territory  was  attached  to  the  district 
of  Kansas,  and  a  part  to  the  northern  district  of  Texas:  22  Stat.  400. 

"  In  the  present  case  the  Sioux  reservation  is  within  the  geographical 
•limits  of  the  territory  of  Dakota,  and  being  excepted  out  of  it  only  in 
respect  to  the  territorial  government,  the  district  court  of  that  territory, 
within  the  geogntphical  boundaries  of  whose  district  it  lies,  may  exercise 
jurisdiction  under  the  laws  of  the  United  States  over  offenses  made 
punishable  by  thein  committed  within  its  limits:  United  States  v.  Daw- 
son, 15  How.  467;  United  States  v.  Jackalow,  1  Black,  484;  United 
States  V.  Rogers,  4  How.  567;  United  States  v.  Alberty,  Hempst.  444, 
opinion  of  Mr.  Justice  Daniel;  United  States  v.  Starr,  Id.  469;  United 
,^tes  V.  Ta-wau-garC9,j  or  Tpwn  Maker,  an  Osage  Indian,  Id.  304. 

' '  The  district  court  has  two  district  jurisdictions.  As  a  territorial  court 
it  adnunisters  the  local  law  of  th^  territorial  government;  as  invested  by 
act  of  congress  with  jurisdictioQ  to  administer  the  laws  of  the  United 
States,  it  has  all  the  authority  of  circuit  and  district  courts;  so  that,  in 
in  the  former  character,  it  may  try  a  prisons  for  murder  committed  in 
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the  territoiy  proper,  nnder  the  local  law,  which  requires  the  jury  to  de- 
termine whether  the  punishment  shall  be  death  or  imprisonment  for  life: 
Laws  of  Dakota,  1883,  c.  9;  and  in  the  other  character,  try  another  for 
a  murder  committed  within  the  Indian  reservation,  under  the  law  of  the 
United  States,  which  imposes,  in  case  of  conviction,  the  penalty  of  death. 

"Section  2145  of  the  revised  statutes  extends  the  general  laws  of  the 
United  States  as  to  the  punishment  of  crimes  committed  in  any  place 
within  their  sole  and  exclusive  jurisdiction,  except  the  District  of  Ck)lum- 
bia,  to  the  Indian  country,  and  it  becomes  necessary  therefore  to  inquire 
whether  the  locality  of  the  homicide,  for  which  the  prisoner  was  convicted 
of  murder,  is  within  that  description. 

"  The  fiiBt  section  of  the  Indian  intercourse  act  of  June  80, 1834,  defines 
the  Indian  country  as  foUows:  '  That  all  that  part  of  the  IFnited  States 
west  of  the  Mississippi,  and  not  within  the  states  of  Missouri  and  Loii- 
isfana  or  the  territory  of  Arkansas,  and  also  that  part  of  the  United 
States  east  of  the  Mississippi  river  not  within  any  state  to  which  the 
Indian  title  has  not  been  extinguished,  for  the  purposes  of  this  act,  be 
taken  and  be  deemed  to  be  the  Indian  country." 

"Since  the  passage  of  that  act  c^at  changes  have  taken  place  by  the 
acquisition  of  new  territory,  by  the  creation  of  new  states,  and  by  the 
organization  of  territorial  governments;  and  the  revised  statutes,  while 
retaining  the  substance  of  many  important  provisions  of  the  act  of  1834, 
with  amendments  and  additions  since  made,  regulating  intercourse  with 
the  Indian  .tribes,  has  nevertheless  omitted  all  definition  of  what  must 
now  be  taken  to  be  *  the  Indian  country.'  Nevertheless,  although  the 
Bection  of  the  act  of  1834  containing  the  definition  of  that  date  has 
been  repealed,  it  is  not  to  be  regarded  as  if  it  never  had  been  adopted, 
but  may  be  referred  to  in  connection  with  the  provisions  of  its  original 
context,  which  remain  in  force,  and  may  be  considered  in  connection 
with  the  changes  which  have  taken  place  in  our  situation,  with  a  view  of 
determining  from  time  to  time  what  must  be  regarded  as  Indian  country 
where  it  is  spoken  of  in  the  statutes.  It  is  an  admitted  rule  in  the  inter- 
pretation of  statutes  that  clauses  which  have  been  repealed  may  still  be 
considered  in  construing  the  provisions  that  remain  in  force:  Bramwell, 
L.  J.,  in  Attorney  General  v.  Lamplough,  L.  R.,  3  Ex.  D.,  223-227; 
Hardcastle  on  Statutory  Law,  217;  Savings  Bank  v.  Collector,  3  Wall. 
49&-^13;  Commonwealth  v.  Bailey,  13  Allen,  641. 

*'  This  rule  was  applied  in  reference  to  the  very  question  now  under  con- 
sideration in  Bates  v.  Clark,  95  U.  S.  204,  decided  at  the  October  term, 
1877.  It  waa  said  in  that  case  by  Mr.  Justice  Miller,  delivering  the 
opinion  of  tJie  court,  that '  it  follows  from  this  that  all  the  country  de- 
scribed by  the  act  of  1834  as  Indian  .country  remains  Indian. country  so 
long  as  the  Indians  retain  their  original  title  to  the  soil,  and  ceases  to  be 
Indkn  country  whenever  they  lose  that  title,  in  the  absence  of  any  dif* 
ferent  provisions  by  treaty  or  by  act  of  con^press.' 

"  In  our  opinion,  that  definition  now  apphes  to  all  the  country  to  which 
the  Indian  title  has  not  been  extinguished  vrithin  the  limits  of  the  United 
States,  even  when  not  within  a  reservation  expressly  set  apart  for  the 
exclusive  occupancy  of  Indians,  although  much  of  it  has  been  acquired 
since  the  passage  of  the  act  of  1834,  and  notwithstanding  the  formal 
definition  in  that  act  has  been  dropped  from  the  statutes,  excludirig, 
however,  any  territory  embraced  within  the  exterior  geographical  limits 
of  a  state,  not  excepted  from  its  juriBdiction  by  treaty  or  by  statute,  at 
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the  time  of  its  admission  into  the  Union,  but  saving,  even  in  respect  to 
territory  not  thus  excepted  and  acttially  in  the  exclusive  occupancy  of 
Indians,  the  authority  of  congress  over  it,  imder  the  constitutional  x)ower 
to  regulate  commerce  with  the  Indian  tribes,  and  under  any  treaty  made  in 
pursuance  of  it:  United  States  v.  McBratney,  104  U.  S.  621. 

''  This  definition,  though  not  now  expressed  in  the  revised  statutes,  is 
implied  in  all  those  provisions,  most  of  which  were  originally  connected 
with  it  when  first  enacted,  and  which  still  refer  to  it.  It  woidd  be  other- 
wise impossible  to  explain  these  references  or  give  effect  to  the  most  im- 
portant provisions  of  existing  legislation  for  the  government  of  Indian 
cotmtry. 

''It  follows  that  the  locus  in  quo  of  the  alleged  offense  is  within  the 
Indian  country,  over  which,  territorially,  the  district  court  of  the  first 
judicial  district  of  Dakota,  sitting  with  the  authoriiy  of  a  circuit  court  of 
the  United  States,  had  jurisdiction." 

It  is  to  be  noticed  also  that  the  terms  ''Indian country  "  and  **  reserva- 
tion" seem  to  be  used  indiscriminately  and  synonymously,  in  the 
statutes  relating  to  the  Indians,  and  that  all  laws  regulating  trade  and 
intercourse  with  the  Indian  tribes  were  extended  over  thd  Indian  tribes 
in  the  territory  of  New  Mexico,  by  the  act  of  the  twenty-seventh  of  Feb- 
ruary, 1851,  9  U.  S.  Stats.  537. 

The  only  limitation  to  the  jurisdiction  of  territorial  district  courts, 
sitting  as  tJnited  States  courts,  over  crimes  committed  on  Indian  reserro- 
tions,  is  contained  in  section  2146  of  the  revised  statutes  of  the  United 
States,  which  is  as  follows:  "The  preceding  section  [section  2145,  ex- 
tending the  jurisdiction  of  the  United  States  to  the  Indian  country]  shall 
not  be  construed  to  extend  to  crimes  committed  by  one  Indian  against 
the  person  or  property  of  another  Indian,  nor  to  any  Indian  committing 
any  offense  in  the  Indian  coimtry  who  has  been  punished  by  the  local 
law  of  the  tribe,  or  to  any  case  where  by  treaty  stipulation  the  exclusive 
jurisdiction  over  such  offense  is  or  may  be  secured  to  the  Indian  tribes 
respectively." 

The  exception  of  crimes  "  committed  by  one  Indian  against  the  person 
of  another  Indian "  does  not  apply  to  the  present  case,  as  the  person 
killed  by  the  defendant  was  a  "white  person,"  as  it  appears  by  the 
record — that  is,  was  not  an  Indian.  The  exception  of  an  offense  com- 
mitted by  an  Indian  "  who  has  been  punished  by  the  local  laws  of  the 
tribe  "  is  not  urged  in  the  present  case,  nor  in  anything  cited  or  shown 
to  support  this  exception. 

There  is  therefore  left  for  our  consideration  only  the  third  exception, 
namely:  "  Cases  where  by  treaty  stipulation  the  exclusive  jurisdiction 
over  such  offenses  is  or  may  be  secured  tp  the  Indian  tribes  respectively." 

The  only  treaty  with  the  tribe  in  question — the  Apaches — ^which  can 
bear  upon  the  point,  was  made  at  Santa  Fe,  on  July  1, 1852,  and  is  found 
in  10  Stat.  979. 

Articles  1,  4,  and  6  of  this  treaty  are  as  follows:  "Art.  1.  Said  nation 
or  tribe  of  Indians,  through  their  authorized  chiefs  aforesaid,  do  hereby 
acknowledge  and  declare  that  they  are  lawfully  and  exclusively  under  the 
laws,  jurisdiction,  and  government  of  the  United  States  of  America,  and 
to  its  power  and  authority  they  do  hereby  submit." 

"Art.  4.  All  said  nation  or  tribe  of  Indians  hereby  bind  themselves  to 
refer  all  cases  of  aggression  against  themselves  or  their  property  and  ter- 
ritoiy  to  the  government  of  the  United  States  for  adjustment,  and  to  con- 
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fonn  in  all  things  to  the  laws,  rules,  and  regulations  of  said  goyemment 
in  regard  to  the  Indian  tribes." 

"Art.  6.  Should  any  citizen  of  the  United  States,  or  any  other  person 
or  persons  subject  to  the  laws  of  the  United  States,  murder,  rob,  or 
otherwise  malti^at  any  Apache  Indian  or  Indians,  he  or  they  shall  be 
arrested  and  tried,  and  upon  conviction,  shall  be  subject  to  all  the  pen- 
alties provided  by  law  for  the  protection  of  the  persons  and  property  of 
the  people  of  the  said  states." 

These  are  the  only  treaty  stipulations  in  reference  to  the  subject  under 
consideration,  and  there  is  nothing  in  any  of  them  tending  to  secure 
exclusive  jurisdiction  over  any  offense  to  the  Indians  themselves.  This 
was  a  treaty  made  with  the  "  whole  Apache  nation  of  Indians  situate  and 
liviog  within  the  limits  of  the  United  States :"  See  preamble  to  treaty. 

We  are  not  aware  that  a  stijpulation  can  be  found  in  any  treaty  with 
Indians  giving  them  jurisdiction  over  an  offense  committed  by  one  of 
their  number  against  a  white  person.  In  all  treaties  of  such  a  character 
which  pretend  to  be  complete,  there  are  provisions  to  the  effect  that  tbo 
Indian  committing  such  an  offense  shall  be  delivered  up  by  his  fellow - 
Indians  to  the  United  States,  to  be  tried  and  punished  by  its  laws:  See 
the  treaty  with  the  Sioux  tribe,  commented  on  in  Ex  parte  Crow  Dog, 
and  with  the  Navajos,  made  at  Fort  Sumner,  June  1,  1868,  15  Stat.  667. 

Nor  can  it  be  supposed  that  the  government  would  ever  leave  the  pun- 
ishment of  a  Clime  committed  by  an  uncivilized  Indian  upon  a  white 
person  to  the  exclusive  jurisdiction  of  his  fellow-Indians. 

This  exception,  however,  has  lost  all  force  as  regards  the  future,  as  by 
the  act  of  March  3,  1871,  it  is  provided,  ''  that  no  Indian  nation  or  tribe 
within  the  territory  of  the  United  States  shall  be  acknowledged  or  recog- 
nized as  an  independent  nation,  tribe,  or  power,  with  whom  the  United 
States  may  contract  by  treaty:"  E.  S.,  sec.  2079. 

It  is  therefore  our  opinion  that  the  United  States  branch  of  the  district 
court  had  exclusive  jurisdiction  of  the  crime  alleged  in  the  indictment, 
and  proved  in  the  case,  and  that  the  judgment  of  the  court  below  must 
be  affirmed. 

AxizLL,  G.  J.,  concurred. 


"Waokeb  et  al.  v.  Bomebo,  Sheriff,  etc^,  et  al. 

Filed  February^  I884. 

JrDomscT  Off  a  Forthgomino  Bond. — ^In  an  action  on  a  forthcoming  bond  given 
vnA»  BRcticni  13  of  that  portion  of  the  Kearney  code  relating  to  attachments,  an  order 
vhich  directs  that  the  property  attached  shall  be  '*  forthwith  delivered  to  the  sherifT  of 
San  Miguel  county,  and  that  the  same  be  sold  and  the  proceeds  of  said  sale  be  applied 
to  the  satisfaction  of  the  judgment,"  is  sufficiently  definite  both  as  to  tho  time  and  place 
of  delivery.  If  it  were  not  so,  the  court  has  authority  to  amend  such  order  at  the  same 
tenn  by  designating  more  definitely  the  time  and  place  of  delivery. 

A  DsPEKDAin^  Who  Appears  is  an  Attachment  Suit  and  Makes  No  Objection  to 
the  vrit,  can  not,  after  judgment  haa  been  given  against  him,  question  the  sufficiency  or 
character  of  the  writ. 

A  Copy  of  a  FoRTHCOUiNa  Bond  is  Admissible  in  Evidence  upon  proof  of  the  loss  of 
^  original  and  the  correctness  of  the  copy. 

As  Action  on  a  Forthcoming  Bond  may  be  Brought  in  the  name  of  the  sheriff,  for 
the  use  and  benefit  of  the  real  parties  in  interest,  against  the  sureties  on  such  bond, 
without  joining  their  principal,  and  without  showing  that  judgment  has  been  obtained 
agjunst  the  principal  or  that  the  plaintiff  has  exhausted  his  remedies  against  him. 
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Appeal  from  a  judgment  of  the  first  judicial  district  court  for  San  Miguel 
county.     The  opinion  states  the  facts. 

D.  F.  Shield  and  T.  F.  Conway,  for  the  appellants. 

Breeden  and  Waldo,  for  the  appellees. 

Bell,  J.  This  is  an  appeal  from  a  judgment  against  the  appellants 
here,  and  defendants  in  tne  court  below,  in  an  action  brought  against 
them  on  a  forthcoming  bond,  given  to  the  plaintiff  as  sheriff  of  San 
Miguel  county,  in  an  action  commenced  by  attachment  in  the  district 
court  of  that  county.  Various  questions  were  raised  upon  the  trial  in 
the  court  below,  but  we  shall  only  consider  here  such  questions  as  have 
been  urged  by  the  counsel  for  the  appellants  in  his  brief,  which  has  been 
submitted  to  the  court. 

The  first  error  assigned  is,  that  there  was  no  order  made  at  the  time 
when  the  cause  was  tried  as  to  when  and  where  the  property  mentioned 
in  the  said  bond  should  be  delivered.  It  appears  from  the  evidence  of 
William  Breeden,  page  45  of  record,  that  one  or  two  days  after  the  trial 
and  judgment  herein,  he  discovered  that,  following  the  entiy  of  judgment, 
the  proper  order,  in  his  opinion,  designating  the  place  for  the  return  of 
the  property,  did  not  appear  on  the  official  record  of  the  court;  that  he 
then  called  the  attention  of  the  court  to  the  fact,  and  asked  to  have  the 
record  in  that  respect  amended,  and  that  the  court  granted  the  request; 
and  that  then  and  there,  in  the  presence  of  the  court,  the  following 
words  were  added  to  the  record:  ''And  that  said  property  be  delivered  at 
Las  Vegas,  New  Mexico,  at  the  court-house  of  San  Miguel  county.*' 

That  portion  of  the  record  material  to  the  question  raised  was,  before 
amendment,  as  follows:  ''It  is  further  considered,  that  the  property 
attached  in  this  cause  be  forthwith  delivered  to  the  sheriff  of  San  Miguel 
county,  and  that  the  same  be  sold  and  the  proceeds  of  said  sale  be  ap* 
plied  to  the  satisfaction  of  this  judgment."  Following  these  words  were 
the  words  quoted  above,  and  added  by  the  way  of  amendment. 

The  statute  providing  for  the  giving  of  a  forthcoming  bond  is  section 
13  of  that  portion  of  the  Kearney  code  relating  to  attachments  and  gar- 
nishments, and  is  as  follows:  "  When  property  of  the  defeitdant,  found 
in  his  possession,  or  in  the  hands  of  any  other  person,  shall  be  attached, 
the  defendant,  or  such  other  person,  may  retain  possession  thereof  by 
giving  bond  and  security,  to  the  satisfaction  of  the  officer  executing  the 
writ,  to  the  officer  or  his  successor,  in  double  the  value  of  the  property 
attached,  conditioned  that  the  same  shall  be  forthcoming  when  and 
where  the  court  shall  direct,  and  shall  abide  the  judgment  of  the  court: " 
Prince's  Comp.,  p.  138. 

We  are  of  opinion  that  the  judgment  in  the  case  at  bar,  and  the  order 
of  the  court  before  the  amendment  complained  of,  sufficiently  complied 
with  the  provisions  of  the  statute  quoted.  The  order  of  the  court  was 
that  the  property  attached  in  this  cause  be  forthvrith  delivered  to  the 
sheriff  of  San  Miguel  county,  and  that  the  same  be  sold,  and  the  pro- 
ceeds of  said  sale  be  applied  to  the  satisfaction  of  the  judgment. 

This  order  was  sufficiently  definite.  The  time  when  the  delivery  was 
to  be  made  was  "  foi*thwith,"  and  the  "  place  where"  was  to  the  sheriff 
of  San  Miguel  county.  The  sheriff  of  San  Miguel  coimty  is  a  public 
officer,  with  an  official  residence  within  the  county,  and  when  an  order  is 
entered,  directing  property  to  be  returned  to  the  sheriff  of  San  Miguel 
county,  it  must  be  held  to  mean  that  the  property  shall  be  returned  to 
the  sheriff  at  the  official  residence  of  that  sheriff,  within  said  county. 
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And  even  if  this  were  not  so,  we  are  of  opinion  that  the  amendment  of 
the  order  in  the  respect  complained  of,  maae  in  the  presence  and  hy  the 
authority  of-  the  coiut,  at  the  same  term  of  the  court  at  which  the  judg- 
ment was  rendered,  was  proper,  and  the  only  criticism  to  be  made  upon 
it  is,  that  in  our  judgment  it  would  have  been  more  regular  to  have 
had  it  appear  upon  the  record  that  the  amendment  was  made  at  a  subse- 
quent date,  and  upon  motion  of  counsel.  This,  we  think,  would  have 
been  more  regular  and  better  practice.  The  defendants  were  in  no  way 
prejudiced  by  the  amendment,  and  there  is  therefore  no  reason  for  dis- 
turbing the  judgment  on  that  account. 

It  is  next  urged  that  the  writ  of  attachment,  issued  in  the  original  ac- 
tion, in  which  the  forthcoming  bond  was  given,  upon  which  this  suit  was 
brought,  was  void,  for  the  reason  that  the  writ  was  issued  by  the  clerk  of 
the  probate  court,  and  not  by  the  clerk  of  the  district  court.  That  ques- 
tion can  not  be  considered  here.  The  defendants  appeared  in  the  action, 
XDade  no  objection  to  the  writ,  and  judgment  was  obtained  against  them. 
It  is  too  late  now  to  question  the  cha^cter  of  the  writ,  though,  in  our 
judgment,  it  might  well  have  been  questioned  in  the  original  action. 

The  next  alleged  error  is,  that  the  forthcoming  bond  was  not  suffi- 
ciently proved  upon  the  trial  in  the  court  below.  From  the  record  it 
appears,  by  the  evidence  of  the  clerk  of  the  court,  and  of  William 
Breeden,  one  of  the  attorneys  in  the  case,  that  the  original  bond  was 
properly  filed  in  the  clerk's  office  of  the  lower  court,  that  a  copy  of  it, 
examined  bv  the  clerk  and  William  Breeden,  was  preserved  among  the 
papers  of  the  plaintiff,  and  that  when  the  case  was  called  for  trial  the 
original  bond  could  not  be  found,  though  the  clerk  made  diligent  search 
for  it  in  his  office,  where  it  had  been  deposited.  This  evidence  of  the 
loss  of  the  original  bond,  and  evidence  tending  to  show  that  the  copy  of 
the  instrument  produced  in  court  was  a  correct  copy,  was  in  our  opinion 
sufficient  to  warrant  the  admission  of  the  copy  in  evidence  at  the  trial. 

It  is  urged  that  the  copv  of  the  bond  introduced  is  not  a  copy  of  such 
a  bond  as  is  required  by  the  statute,  or  such  as  the  sheriff  was  authorized 
bj  the  statute  to  take. 

Section  18  of  the  Kearney  code,  already  cited,  is  cited  by  the  counsel 
in  support  of  this  position;  but  an  examination  of  the  bond,  as  it 
appears  in  the  record,  shows  that  its  condition  was  in  strict  compliance 
inth  the  requirements  of  this  statute. 

Two  other  questions  were  raised  in  the  court  below,  which,  though 
not  urged  by  counsel  in  the  brief  submitted,  we  think  worthy  of  consid- 
eration. 

One  is,  that  the  action  was  not  in  the  name  of  the  proper  plaintiff. 
As  it  aLmdy  appears,  the  action  was  brought  in  the  name  of  the  sheriff,, 
for  the  use  and  benefit  of  the  real  parties  in  interest.  This  course  we 
think  is  fully  authorized  by  section  2  of  the  practice  act  of  1880,  which 
provides  as  follows: ''  An  executor  or  administrator,  a  guardian,  a  trustee 
of  an  express  trust,  a  party  with  whom  or  in  whose  name  a  contract  is. 
made  for  the  benefit  of  another,  or  party  expressly  authorized  by  statute,, 
may  sue  in  his  own  name  without  joining  with  him  the  party  for  whose 
benefit  the  suit  is  prosecuted."  The  sheriff  in  this  case  was  clearly  the 
proper  party  plaintiff,  as  the  contract  was  made  with  him,  ^' for  the 
Denefit  of  anouier." 

It  was  also  urged  in  the  court  below,  that  the  action  could  not  be  main- 
tained against  the  sureties  on  the  bond  without  joining  the  principal,  or 
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-without  showing  that  judgment  had  been  obtained  against  the  principal, 
and  the  plaintiff  had  exhausted  his  remedy  against  him.  This  point,  in 
our  judgment,  was  not  well  taken.  By  section  56  of  the  act  of  1878, 
chapter  4,  Prince's  Comp.  122,  it  is  provided:  **A11  contracts  which  by 
the  common  law  are  joint  only,  shall  be  held  and  construed  to  be  joint 
and  several;  and  in  all  cases  of  joint  obligations  or  assumptions  by  part- 
ners and  others,  suit  may  be  brought  and  prosecuted  against  any  one  or 
more  of  the  parties  liable  thereon;  and  when  more  than  one  person  is 
joined  as  defendant  in  any  such  suit,  such  suit  may  be  prosecuted  and 
judgment  rendered  against  any  one  or  more  of  such  defendants." 

The  instrument  sued  upon  in  the  case  at  bar  was  a  writing  obligatory, 
and  by  its  terms  would  appear  to  be  joint  only,  but  by  the  authority  of 
this  statute  it  must  be  considered  to  be  joint  and  several;  and  it  follows 
that  the  plaintiff  herein  had  a  right  to  bring  his  action  against  any  one 
or  more  of  the  parties  to  the  obligation. 

We  find  no  error  in  the  record  as  presented,  and  the  judgment  bekw 
must  be  af&rmed. 

AxTELL,  G.  J.,  conciurred. 


Obb  et  Aii.  V.  Hopkins. 

Filed  February,  1884, 

Judgment  against  Substies  on  Appeal. — Where  the  amount  of  a  jndgmeiit  ren- 
dered against  an  appellant  is  reduced  by  the  appellate  court,  on  a  ground  that  was  not 
raised  in  the  lower  court,  and  the  judgment  is  affirmed  as  so  reduced,  the  sureties  on 
the  appeal  bond  given  under  section  4  of  Prince's  statutes,  page  242,  ai'e  liable  therecm. 

Appeal  from  a  judgment  of  the  district  court  for  Bernalillo  county, 
entered  in  favor  of  the  plaintiffs.  The  facts  are  stated  in  the  former 
opinion  reported  in  1  West  Coast  Hep.  157. 

W.  B,  Childers,  for  the  appellant. 

Catron  &  Thornton,  for  the  appellees. 

Bristol,  J.  This  case  was  argued  and  submitted  at  the  last  term.  A 
decision  was  rendered  during  vacation,  to  the  effect  that  the  judgment  be- 
low was  in  excess  of  the  amount  in  which  appellees  were  entitled  to  re- 
cover upon  their  declaration,  the  excess  being  in  the  amount  of  interest 
they  were  entitled  to  on  the  money  demand  sued  on;  that  the  excess 
of  interest  being  a  matter  of  exact  computation,  the  appellees  should 
have  leave  until  the  second  Monday  of  January,  1884,  to  file  a  remiUilur 
of  such  excess,  and  if  done  within  that  time  the  judgment  below  to  be 
af&rmed  as  to  the  residue,  and  on  failure  so  to  do,  the  judgment  to  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

The  remittitur  was  filed  within  the  time  specified,  but  the  judgment  of 
this  court  has  been  delayed  for  the  determination  of  the  further  question, 
whether  its  rendition  ^ould  be  against  the  appellant's  sureties  on  his 
appeal  bond,  as  well  as  against  himself  alone.  The  question  is  presented 
on  the  motion  of  the  appellees  that  judgment  be  rendered  as  well  against 
the  sureties  as  the  appellant.  The  sureties  have  appeared  by  counsel 
and  resist  the  motion. 

The  provision  of  the  statute  in  relation  to  this  question  is  as  follows: 
'*  In  case  of  appeal  in  a  civil  suit,  if  the  judgment  of  the  appellate  court 
be  against  the  appellant,  it  shall  be  rendered  against  him  and  his  sureties 
on  the  appeal  bond:"  Prince's  Stat.  242,  sec.  5. 
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The  judgment  of  this  court,  tinder  our  preTious  ruling,  must  neces- 
sarily be  rendered  against  the  appellant;  but  it  is  claimed  by  counsel  for 
the  sureties,  that  inasmuch  as  the  judgment  appealed  from  has  been 
modified  by  this  court,  the  sureties  are  discharged  from  liability. 

The  stahite  in  regard  to  appeal  bonds  in  appeals  to  this  court  is  as  fol- 
lows: "Upon  the  appeal  being  made,  the  district  court  shall  make  au 
order  allowing  the  same;  such  allowance  shall  stay  the  execution,  *  ♦  * 
when  the  appellant,  or  some  responsible  person  for  him,  togetiier  with 
two  sufficient  securities,  to  be  approved  by  the  court  during  the  same  term 
at  which  the  judgment  or  decision  appealed  from  was  rendered,  enters  into 
a  recognizance  to  the  adverse  party,  in  a  sum  sufficient  to  secure  the  debt, 
dami^es,  and  costs  recovered  by  such  judgment  or  decision,  together 
with  the  interest  that  may  grow  thereon,  and  the  costs  and  damages 
which  may  be  recovered  in  the  supreme  court,  conditioned  that  the  ap- 
pellant shall  prosecute  his  appeal  with  due  diligence,  to  a  decision  in 
the  supreme  court,  and  that  if  the  jud^ent  or  decision  appealed  from 
be  affirmed  or  the  appeal  be  dismissed,  he  will  perform  the  judgment  of 
the  district  court,  and  thai  he  will  also  pay  the  costs  and  damages  thai  may 
he  adjudged  against  him  upon  his  appeal :"  Prince's  Stat.  68,  sec.  4. 

The  condition  of  the  appeal  bond  in  this  case  is  in  compliance  with  the 
above  statute  on  the  subject,  and  in  case  of  an  affirmance  of  the  judg- 
ment or  a  dismissal  of  the  appeal,  it  covers  not  only  payment  of  the 
judgment  appealed  from,  but  also  all  damages  and  costs  that  shall  be  ad- 
judged against  the  appellant  by  this  court. 

The  precise  point  on  which  the  remittitur  was  permitted  to  be  filed  lq 
this  court  was  not  raised  in  the  court  below.  It  is  true,  however,  that 
there  were  general  objections  and  exceptions  to  all  the  proceedings,  in- 
clnding  all  the  evidence  adduced  on  the  trial;  but  it  is  quite  evident,  from 
an  examination  of  the  record,  that  the  gist  of  the  defense  was  that  there 
was  no  evidence  to  sustain  a  judgment  in  any  amount  whatever,  and  this 
also  is  the  substantial  ground  of  the  appeal. 

Neither  was  this  question  raised  by  counsel  in  this  court.  It  was  raised 
for  the  first  time  by  this  court  on  its  own  motion,  which  no  doubt  it  might 
do  in  the  exercise  of  its  discretion  in  the  furtherance  of  justice — the  stat- 
ute against  entertaining  any  exception  not  taken  in  the  court  below  being 
directory  and  permissive  only.  On  the  case  as  submitted,  either  of  these 
modes  of  final  disposition  was  open  to  us. 

Under  the  statute  that ''  no  exception  shall  be  taken  in  an  appeal  to 
any  proceeding  in  the  district  court  except  such  as  shall  have  been  ex- 
pressly decided  in  that  court,"  Prince's  Stat.  68,  sec.  5,  we  might  have 
affirmed  the  entire  judgment  on  that  ground. 

That  the  question  as  to  the  excessive  interest  was  not  raised  in  the 
court  below  or  in  any  manner  alluded  to  by  either  party,  and  was  not 
therefore  specifically  ruled  on,  6  "Wall.  225,  or  the  excessive  interest  being 
a  matter  of  exact  computation,  we  might  have  given  judgment  for  the 
proper  amount  in  this  court  under  the  following  provision  of  the  stat- 
ute: *'The  supreme  court,  in  appeals  or  writs  of  error,  shall  examine  the 
record,  and  on  the  facts  therein  contained  alone  shall  award  a.  new  trial, 
reverse  or  affirm  the  judgment  of  the  circuit  court,  or  give  such  other  judg- 
ment  as  to  them  shall  seem  agreeable  to  law: "  Prince's  Stat.  69,  sec.  7. 

Or  we  could,  as  was  done  in  this  case,  give  to  the  appellees  their 
option  to  file  a  remittitur  covering  the  excessive  interest,  and  have  the 
judgment  affirmed  as  to  the  residue^  ortherwise  to  submit  to  a  reversal 
and  trial  de  novo. 
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Neither  of  these  modes  of  disposition  can  be  considered  as  a  reversal  so 
as  to  discharge  the  securities  on  the  appeal  bond,  except  on  failure  to  £le 
the  remittUur. 

Had  the  point  as  to  excessive  interest  been  raised  in  the  court  below, 
and  overruled  and  excepted  to,  the  case  no  doubt  would  have  been 
viewed  from  a  different  standpoint;  but  that  specific  question  not  having 
been  raised  or  ruled  upon,  the  appeal  can  not  be  considered  as  having  been 
taken  to  correct  that  irreguhirity.  It  may  be  fairly  presumed  that  had  the 
point  been  raised  the  irregularity  would  have  been  promptlv  corrected  in 
the  court  below.  The  cases  of  Rothgerberet  al.  v.  Wanderly,  66  111.  390, 
and  Chase  v.  Ries  et  al.,  10  Cal.  517,  are  much  relied  on  by  the  sureties 
in  this  appeal  bond,  as  authority  showing  their  exemption  from  liability, 
but  in  each  of  those  cases  the  judgment  appealed  from  was  actually  re- 
versed and  remanded  to  the  court  below,  with  instructions  to  enter  a  dif- 
ferent judgment. 

In  the  case  at  bar  there  is  no  such  reversal  and  remanding  for  a  different 
judgment.  The  judgment  of  this  court,  upon  our  previous  ruling,  should 
afi&nn  the  judgment  below,  after  deducting  therefrom  the  amount  of  the 
remiliUur  nled,  as  aforesaid,  and  that  the  appellees  recover  of  the  appel- 
lant and  his  securities  named  in  his  appeal  bond  the  specified  amount  of 
such  residue  and  their  costs,  and  that  uxej  have  execution  therefor. 

AxTSLL,  C.  J.,  concurred. 


Tebbitobt,  etc.,  v.  Dubak  et  al. 

FiUd  February,  I884. 

Dbaf  and  Dumb  Witness— Comfjgtbnct  of.— A  deaf  and  damb  chUd,  alxmt  nine 
years  of  age,  who  has  do  idea  of  the  nature  or  sanctity  of  an  oath,  and  who  can  uot  be 
made  to  understand  questions  asked  him,  is  not  competent  as  a  witness. 

Appeal  from  a  judgment  of  the  district  court  for  Grant  county,  con- 
victing the  defendants  of  murder.     The  opinion  states  the  facts. 

No  appearance  for  the  appellants. 

William  Breeden,  for  the  territory. 

Bell,  J.  The  defendants  in  the  court  below,  and  appellants  here, 
were  indicted,  tried,  and  convicted  of  the  crime  of  murder  in  the  first 
degree,  at  the  July  term  of  the  district  court  for  Grant  county  for  1883. 
The  bill  of  exceptions  is  submitted  to  this  court  without  argument.  The 
defendante  were  indicted  for  the  murder  of  a  Chinaman  by  the  name  of 
Wy  Poi,  alleged  to  have  been  killed  by  them  on  the  third  day  of  February, 
1833,  in  the  evening  of  that  day.  Numerous  exceptions  were  taken  by 
counsel  for  the  defendants  in  the  court  below,  but  it  will  be  unnecessary 
for  us  to  consider  more  than  one  of  them. 

The  principal  witness  offered  for  the  prosecution  at  the  trial  was  a 
deaf  and  dumb  child,  who  at  the  time  of  the  commission  of  the  offeiuBe 
was  less  than  nine  years  of  age,  and  at  the  time  of  the  trial  was  but  little 
more  than  nine  years  old.  He  was  the  only  witness  offered  who,  it  was 
claimed,  had  been  an  eye-witness  to  the  commission  of  the  offense.     Ob- 

i'ection  was  made  to  his  competency  as  a  witness,  both  for  the  reason  that 
le  was  so  young  a  child,  and  that  his  physical  infirmities  were  such  as 
to  make  it  impossible  for  him  to  intelligently  narrate  the  occurrences 
which  it  was  claimed  he  had  witnessed. 
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It  was  also  claimed  that  the  child  being  wholly  uneducated  in  the  lan- 
guage of  the  deaf  and  dumb,  it  was  not  possible  for  him  to  understand 
sQch  questions  as  might  be  put  to  him  touching  the  transaction.  These 
objections  were  all  oyerruled  by  the  presiding  judge  in  the  court  below, 
and  exceptions  duly  noted. 

From  the  record  it  appears  that  the  mo.ther  of  the  deaf  and  dumb  boy, 
Luther  Carey,  was  called  and  sworn  to  act  as  an  interpreter  for  the  child. 
SLc  testified  in  substance,  that  he  never  had  been  educated  in  the  desi 
and  dumb  language,  but  that  she  could  make  herself  understood  to  him 
bj  signs,  and  that  generally  she  could  understand  him. 

The  court  asked  her  this  question:  '*  Q.  Ask  him  [the  deaf  and  dumb 
boy]  what  will  be  done  to  him  if  he  should  tell  an  untruth  as  a  witness 
here— if  he  should  tell  a  lie  while  he  is  giving  his  testimony,  what  would 
be  done  to  him?"  Here  the  record  shows  Mrs.  Carey  made  several 
signs  and  gestures  to  the  deaf-mute  with  her  hands.  '  'A.  I  can  not  make 
huQ  understand. 

"Q.  You  say  you  can  not  make  him  understand?  A.  No,  sir;  I  can 
not;  he  has  the  idea  of  the  murder  fixed  in  his  mind,  and  he  wants  to  tell 
that. 

''  Q.  Can  you  convey  to  him  an  idea  that  he  will  be  punished  i{  he  does 
not  testify  truly?"  Mere  the  witness  again  repeats  the  signs  and  ges- 
tures to  the  mute.  "A.  I  can  not  make  him  understand  me;  he  is  tell- 
ing how  the  murder  was  committed,  and  what  he  saw;  he  thinks  he  is 
wanted  to  tell  what  took  place  at  the  Chinaman's  house  that  night." 

It  is  very  evident  from  the  testimony  of  the  mother  and  brother  of  the 
deaf-mute  that  their  only  knowledge  of  what  he  said  to  them  was  infer- 
ential, and  bastid  upon  uieir  familiarity  with  his  signs  and  gestures,  and 
only  extended  to  the  most  ordinary  e very-day  affairs  of  life;  that  no  exact 
code  of  conversation  existed  between  them,  but  that  in  a  limited  way  they 
understood  his  gestures  and  pantomime  in  their  reference  to  his  eveiy-day 
wants. 

The  court,  however,  admitted  the  testimony  of  the  child,  and  in  doing 
so  used  the  following  language:  **  This  little  boy  has  no  education,  yet  I 
am  inclined  to  believe  that,  notwithstanding  the  fact  that  the  mother  is 
unable  to  communicate  to  this  little  boy  any  questions  tending  to  test  his 
knowledge  of  an  accountability  to  the  Supreme  Being,  yet  as  a  psycho- 
logical fact,  growing  out  of  his  mental  condition,  he  would  be  incapable 
of  communicating  any  evidence  except  such  as  he  saw.  He  would  be  in- 
capable of  manufacturing  or  inventing  a  falsehood  as  to  the  material 
hcta^  unless  he  saw  them.  In  my  opinion,  this  would  be  a  better  test  of 
the  strength,  or  at  least  as  good  a  test  of  the  truth,  as  would  be  the  belief 
of  a  man  of  mature  age  and  clear  understanding  in  his  accountability  to 
the  Supreme  Being."  This,  of  course,  breaks  into  the  general  rule  of 
law  03  to  the  competency  of  witnesses;  yet,  all  the  facts  in  the  case  con- 
sidered, I  believe  my  view  of  the  case  to  be  the  law,  and  that  this  case 
presents  a  well-grounded  exception  to  the  general  rule.  My  opinion  is, 
that  the  witness  is  competent;  the  very  fact  that  ordinary  ideas  about 
things  and  events  which  he  has  not  seen  can  not  be  communicated  to 
him,  is  a  better  test  of  the  credibility  of  what  he  is  able  to  communicate 
by  signs  than  would  his  mere  belief  in  his  accountability  to  the  Supreme 
Being.  The  other  class  of  ideas  which  he  entertains  would  spring  from 
the  sensations  of  touch,  taste^  and  smell.    In  this  ?iew  of  the  case.  I 
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believe  it  is  impossible  for  the  boy  to  entertain  ideas  in  regard  to  passing 
events  unless  he  bad  actually  witnessed  them." 

The  boy  was  then  examined,  and  as  interpreted  by  his  mother,  gave 
material  testimony  in  the  cause.  We  are  of  opinion  that  the  admission 
of  this  testimony,  und^"  all  the  circumstances,  was  erroneous.  As  the 
learned  judge  in  the  court  below  said,  the  admission  of  such  testimony 
broke  into  ike  general  rule  of  law  as  to  the  competency  of  witnesses. 
It  appears  to  us  to  transgress  several  well-settled  rules;  it  was  not 
shown  that  the  child  had  any  intelligent  idea  whatever  of  the  natnre  or 
sanctity  of  an  oath;  on  the  contrary,  it  was  shown  by  the  testimony  of 
his  mother,  that  she  could  not  explain  to  him  its  nature  or  the  consequence 
of  telling  a  falsehood  while  testifying  as  a  witness.  There  is  no  case 
which  we  can  find  in  the  books  in  which  a  person  was  permitted  to  tes- 
tify under  such  circumstances. 

A  case  of  such  gravity  as  this  would  not,  in  our  judgment,  warrant  the 
relaxation  of  the  rule  that  there  must  be  some  sanction  under  which  the 
oath  is  taken  before  the  testimony  should  be  properly  admitted.  Not 
only  was  it  impossible  to  explain  to  him  the  nature  of  an  oath,  but  it  was 
quite  as  impossible  on  his  subsequent  examination  to  make  him  under- 
stand the  questions  which  were  put  to  him ;  for  example,  his  mother  was 
asked:  ''  Q.  Can  you  communicate  with  him  now,  so  as  to  find  out 
from  him  what  he  was  doing  there?" — ^Meaning  at  the  plac^  where  the 
murder  took  place.  **A.  No,  sir;  I  can  not.  Q.  How  are  you  able  to 
state  that  he  was  there  holding  the  horses?  A.  He  marked  it  out  as  he 
did  here.  He  placed  himself  holding  horses  near  the  Chinaman's  house. 
Q.  Explain  where  the  horses  were  while  the  men  were  dismounted  during 
this  killing — ask  the  boy  that.  A.  I  can  not  explain  it  to  him  in  that 
way.  All  that  he  can  tell  is,  that  the  men  were  killed,  and  who  they 
were,  and  who  did  the  killing." 

We  are  clearly  of  the  opinion  that  such  testimony  should  not  have  been 
permitted  to  go  to  a  jury  in  any  cause,  and  least  of  all  in  a  capital  case. 
The  constitution  of  the  United  States  and  bill  of  rights  provide,  that  in 
all  criminal  cases  the  accused  has  the  right  to  be  heard  by  himself  tfnd 
counsel,  to  demand  the  nature  and  cause  of  the  accusation,  and  to  meet 
the  witnesses  against  him  face  to  face.  Of  course  this  language  means 
that  the  accused  shall  have  the  right  to  be  confronted  by  the  witnesses 
against  him,  under  such  circumstances  as  that  their  intelligence  and  truth- 
fulness may  be  subjected  to  the  test  of  thorough  examination  and  cross- 
examination. 

It  is  entirely  evident  in  this  cause  that  the  counsel  for  the  accused,  or 
the  accused  themselves,  could  not  by  any  possibility  have  intelligentlj 
tested  either  the  recollection  or  the  truthfulness  of  mis  deaf  and  dumb 
child,  by  reason  of  the  inability  of  any  one  to  fully  interpret  either  their 
questions  or  his  answers. 

We  are  unable  to  concur  in  the  view  of  the  learned  judge  in  the  court 
below,  that  *'as  a  psychological  fact  growing  out  of  his  mental  con- 
dition, he  would  be  incapable  of  communicating  any  evidence  except  snch 
as  lie  saw.  He  would  be  incapable  of  manufacturing  or  inventing  false- 
hood as  to  material  facts,  because  he  could  have  no  idea  of  the  facts  un- 
less he  saw  them.  *  *  *  I  believe  it  is  impossible  for  the  boy  to 
entertain  ideas  in  regard  to  events  unless  he  had  actually  witnessed  them." 
In  other  words,  the  presiding  judge  was  of  opinion  that  the  boy  could 
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not  teU  a  lie,  for  the  reason  that  he  could  only  tell  of  such  eTents  as  he 
had  actually  seen  transpire. 

This  -was  an  assumption  unwarranted  by  the  facts.  We  see  no  reason 
why  the  imagination  of  that  boy  could  not  have  been  so  developed  as  to 
have  invented  or  fabricated  a  story  of  occurrences  which  had  never  taken 
place.  Is  it  to  be  said  that  because  a  person  is  deaf  and  dumb,  that  he 
wholly  lacks  imagination  ?  We  think  not.  Deaf  and  dumb  persons  have 
frequently,  accoiding  to  the  experience  of  men,  not  only  given  evidence 
of  strong  imagination,  but  in  several  instances  have  been  successful  writ- 
ers of  fiction. 

It  is  no  answer  to  this  view  to  say  that  this  child  was  uneducated;  it 
only  makes  it  more  difficult  to  say  to  what  extent  his  imagination  may 
have  been  developed,  and  may  have  acted. 

We  are  therefore  of  opinion,  for  the  reasons  stated,  that  the  court 
below  erred  in  admitting  the  evidence  of  the  deaf  and  dumb  child,  Luther 
Carey,  as  that  of  a  competent  witness. 

We  arrive  at  this  conclusion  with  reluctance,  as  there  is  much  reason 
to  believe,  from  an  examination  of  the  record,  that  the  defendants  are 
guil^  as  charged.  That  fact,  however,  we  can  not  consider  here.  '*A 
court  inquiring  after  tho  regularity  of  proceedings  never  asks  whether  or 
not  the  defendant  is  guilty.  A  guilty  man,  when  the  proceedings  are 
irregular,  has  the  same  right  to  escape  from  the  grasp  of  the  law  as  an 
innocent  one;  on  tho  other  hand,  an  innocent  man  has  no  rights  in  this 
respect  which  a  guilty  man  has  not:".l  Bishop's  Cr.  Proc,  sec.  92. 
The  same  authority,  in  the  following  section,  adds:  "  The  result  is,  that 
one  accused  before  the  court  has  the  same  right  to  protest  against  the 
proceedings  as  to  protest  his  innocence.  And  counsel  who  appear  on 
his  behalf  have  the  same  right,  and  are  under  the  same  obligation,  to  do 
the  one  as  the  other.  *  *  *  Human  laws  are  meant  merely  to  con- 
serve the  ou^nrard  order  of  society,  and  a  part  of  this  order,  not  less  essen- 
tial than  any  other  part,  consists  in  pursuing  the  exact  methods  which 
the  law  has  laid  down  in  bringing  criminals  to  justice:"  Id.,  sec.  93. 

It  is  of  the  highest  importance,  that  in  so  grave  a  case  as  the  one 
under  consideration  the  exact  methods  which  the  law  has  laid  down 
should  be  pursued  with  the  greatest  strictness. 

For  the  reasons  stated  herein,  the  judgment  of  the  court  below  must 
be  reversed,  and  a  new  trial  ordered. 

AxTKLL,  C.  J.,  concurred. 

BfiisrroL,  J.,  dissenting.  The  appellants,  Abel  Duran  and  Aurelio 
Lora,  were  indicted  jointly  with  Carlos  Chaves  for  the  crime  of  murder 
in  the  first  degree.  Chaves  having  been  tri^d  separately  and  convicted, 
Doran  and  Lora  were  afterwards,  but  at  the  same  term,  jointly  tried, 
convicted,  and  sentenced  to  be  executed.  This  case  is  here  on  appeal. 
This  court  having  rendered  its  decision  reversing  the  judgment  and  re- 
manding the  cause  for  a  new  trial,  I  dissent  therefrom,  for  the  reasons 
herein  stated. 

The  learned  judge,  in  rendering  the  opinion  of  this  court,  quoted  only 
so  much  of  the  evidence  relating  to  the  competency  of  the  deaf  and  dumb 
boy  as  a  witness  as  relates  to  the  inability  of  his  mother  as  an  interpreter 
of  his  gestures  and  signs  to  communicate  to  him  any  question  that  he 
could  comprehend  touching  his  understanding  of  the  obligation  of  an 
oath  or  the  consequences  to  him  in  case  he  should  utter  a  falsehood. 
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The  ruling  of  the  court  below  in  admitting  the  statements  of  the  boy 
through  his  natural  signs  and  gestures  was  not  based  on  that  part  of  the 
evidence  at  all,  except  so  far  as  the  fact  of  his  immaturity  in  age,  his 
inexperience,  and  the  impossibility  of  communicating  any  but  the 
simplest  ideas  to  his  mind,  rather  strengthened  the  moral  certainty  that 
he  could  communicate  only  what  he  had  actually  seen. 

The  murder  was  committed  on  Saturday  evening  about  eight  o'clock, 
as  the  evidence  of  other  witnesses  conclusively  shows.  Other  evidence 
on  the  exaihination  of  the  boy,  on  his  voir  aire  and  addressed  to  the 
court,  was  received  from  his  mother  as  follows: 

"By  the  court.  Do  you  know  whether  this  little  boy  made  any  com- 
munications to  any  one  in  regard  to  this  murder  before  it  was  known  in 
the  community  that  the  murder  had  been  committed?  Yes,  sir;  he  did 
to  me  thdt  Saturday  night. 

''By  the  court.  Please  explain  that.  A.  He  came  into  the  house  and 
came  to  the  room  where  I  was;  the  child  was  very  much  excited  and 
commenced  hallooing,  ^  Mam  I  mam ! '  and  when  I  looked  around  at  him  he 
was  excited.  I  knew  that  something  uncommon  had  happened,  and  he 
commenced  showing  me  that  somebody  was  stabbed,  and  making  signs 
of  a  throat  being  cut  by  drawing  his  hand  across  his  throat.  He  then 
commenced  beating  himself  with  a  stick,  and  showed  that  a  shooting  had 
been  going  on  by  pointing  as  though  he  had  a  gun.  He  drew  his  liand 
across  the  back  of  his  head  and  fell  over,  and  was  very  much  excited  all 
the  while;  there  was  a  soldier  in  the  house,  and  I  says  to  the  soldier, 
'  Do  you  know  what  the  child  means  ?  Something  has  happened,  and  he  is 
trying  to  tell  me  about  it.'  The  soldier  said  he  did  not Itnow  without  it 
was  about  a  fight  a  couple  of  soldier  had  at  the  post  a  few  days  before. 
The  soldier  looked  at  the  child  and  pointed  to  himself,  tr3ring  to  tiell  him 
that  it  was  about  the  fuss  at  the  post;  but  the  little  boy  pushed  the 
soldier  away  and  pointed  at  Duran  [one  of  defendants],  who  was  sitting 
there  on  the  end  of  the  bench  [the  Careys,  parents  of  the  boy,  kept  a 
public  house].  I  said  to  Duran,  '  What  have  you  been  doing  ?  the  boy  is 
telling  something  on  you.'  The  child  made  signs  by  putting  his  hands 
on  the  back  of  his  head  and  showing  that  there  were  Chinamen  by  rep- 
resenting their  long  queues,  and  made  signs  that  they  would  not  put  him 
in  jail  because  they  were  Chinamen,  and  it  made  no  difference.  He  then 
put  the  stick  under  his  arms  and  commenced  beating  with  both  hands.*' 

All  this  testimony  objected  to  on  behalf  of  defendants;  objection  over- 
ruled,  and  exception  taken. 

"By  district  attorney.  When  did  you  first  hear  of  this  murder?  A. 
Not  until  next  morning. 

''  Q.  You  say  the  child  was  very  much  excited  that  evening:  was  his 
conduct  something  unusual  ?  A.  Yes,  sir;  I  knew  something  serious  had 
happened,  but  of  course  I  could  not  tell  then  what  it  vras. 

''  Q.  How  did  Duran  act  when  the  little  boy  pointed  at  him  after  he 
pushed  the  soldier  aside  ?  A.  Duran  just  sat  there  on  the  end  of  the 
bench.     He  knew  something  had  happened  just  as  well  as  I  did. 

*'  Q.  Did  the  little  boy  appear  to  be  excited  when  he  first  came  into  ^e 
house  ?  A.  Yes,  sir;  he  was  very  much  excited.  He  called,  *  Mam  I  mam ! ' 
two  or  three  times,  and  then  went  on  tiying  to  show  me  what  had  hap- 
pened. I  tried  to  pay  no  attention  to  him  several  times,  but  he  wouM 
keep  on  insisting  imt  I  should  know  what  had  happened.     *    *    ^ 

«  By  the  court.    Did  not  this  httle  boy  on  the  other  trial  [the  trial  of 
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Carlos  Chaves,  one  of  the  three  jointly  indicted],  in  answer  to  the  question 
put  to  you  as  interpreter,  as  to  whether  he  knew  the  penalty  he  would 
incur  if  he  told  a  faishood,  say,  in  answer  to  that  inquiry,  that  he  would 
be  humed  up  ?  A.  Yes,  sir;  when  I  made  signs  to  him  about  his  God, 
then,  and  what  would  become  of  him  if  he  told  a  lie,  he  understood  me, 
and  made  signs  that  he  would  be  burned  up;  but  I  can  not  make  him 
understand  that  now." 

At  a  previous  stage  of  the  examination  the  mother  had  testified  that 
the  boy  was  between  nine  and  ten  years  of  age;  that  he  was  uneducated; 
*'he  knows  the  alphabet,  but  he  can  not  form  words;  he  can  spell  *  dog ' 
and  '  cat'  and  '  boy,'  and  simple  words  like  that;  that  is  the  extent  of 
hia  education." 

It  was  upon  this  evidence,  addressed  to  the  court  and  not  to  the  jury, 
as  to  the  mental  condition  of  this  deaf  and  dumb  boy,  and  the  time,  facts, 
and  circumstances  of  his  first  revelation  to  his  mother  of  what  he  knew 
of  the  murder  of  the  Chinaman,  that  the  court  below  ruled  as  follows: 
"  This  little  boy  has  no  education.  I  am  inclined  to  believe  that,  notwith- 
standing the  fact  that  the  mother  is  unable  to  communicate  to  him  any 
qaestion  tending  to  test  his  knowledge  of  and  accountability  to  the 
Supreme  Being;  yet  as  a  psychological  fact  growing  out  of  his  mental 
condition,  he  would  be  incapable  of  communicating  any  events  except 
such  as  he  had  seen.  He  would  be  incapable  of  manufacturing  or  invent- 
ing falsehoods  as  to  material  facts,  because  he  could  have  no  idea  of  the 
facts  unless  he  saw  them.  In  my  opinion,  this  would  be  a  better  test  of 
the  truth,  or  at  least  as  good  a  test  of  the  truth  as  would  be  the  belief  of 
a  man  of  mature  i^  and  clear  understanding  in  his  accountability  to  the 
Supreme  Being.  This  course  breaks  into  &e  general  rule  of  law  as  to 
the  competency  of  witnesses.  Yet,  all  the  facts  in  the  case  considereil, 
I  believe  my  view  of  the  case  to  be  law,  and  that  this  case  presents  a  well- 
grounded  exertion  to  the  general  rule.  My  opinion  is,  that  the  witness 
is  competent.  The  very  fact  that  ordinary  ideas  about  things  and  events 
which  he  has  not  seen  can  not  be  communicated  to  him,  is  a  better  test  of 
ihe  credibility  of  what  he  is  able  to  communicate  by  signs  than  would 
his  mere  belief  in  his  accountability  to  the  Supreme  Being.  The  other 
classes  of  ideas  which  he  entertains  would  spring  from  the  sensations  of 
touch,  taste,  and  smell.  In  this  view  of  the  case,  I  believe  it  to  be  im- 
possible for  the  boy  to  maintain  ideas  in  regard  to  passing  events  unless 
he  had  actually  witnessed  them."  To  this  ruling  exceptions  were  duly 
taken  on  behau  of  the  defendants,  and  constitute  the  ground  of  error  on 
which  this  court  has  reversed  the  judgment. 

The  only  evidence  adduced  on  tne  trial  in  the  lower  court,  whereby  the 
defendants  could  be  identified  as  having  taken  part  in  perpetrating  the 
murder,  is  the  evidence  of  this  deaf  and  dumb  boy.  It  can  be  seen  from 
the  reo(»d  that  to  go  to  trial  without  this  evidence  must  necessarily  result 
in  an  acquittal. 

No  one  can  read  the  entire  testimony  adduced  on  the  trial,  and  con- 
sider it  carefully  in  connection  with  corroborating  circumstances,  without 
being  profoundly  impressed  with  the  fact  that  what  the  boy  was  able 
eleany  to  communicate  immediately  after  the  murder,  on  the  same  even- 
ing it  occurred,  embracing  the  horrible  details  of  the  crime  with  wonder- 
ful accuracy  and  precision  as  to  time,  place,  persons,  specific  acts,  blows, 
shots,  and  attending  circumstances,  v^as  the  iniih,  with  as  high  a  degree 
el  motal  certainty  as  is  possible  to  be  attained  from  evidence. 
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The  very  fact  that  the  boy  was  unable  by  signs  to  make  his  mother 
understand  the  facts  as  to  the  murder,  and  in  a  manner  to  identify  the 
tragedy,  was  proof  positive  that  if  the  boy  had  not  actually  witnessed  it, 
and  gazed  upon  it  with  his  own  eyes,  it  was  a  psychological  impossibility 
for  any  one  to  have  communicated  to  him  the  minute  details  of  the  crime, 
so  as  to  enable  him  to  describe  them  with  such  accuracy.  Courts  will 
always  take  judicial  notice  of  the  well-known  and  uniform  laws  of  nature. 
It  would  not  be  necessary,  for  instance,  if  the  fact  became  material  on  a 
trial,  to  prove  that  a  body  in  the  air,  of  a  greater  specific  gravity  than 
the  air,  and  with  no  resistance  to  overcome  except  that  of  the  air,  would 
certainly  descend  to  the  earth. 

There  are  laws  governing  the  human  mind  that  are  as  well  known  and 
uniform  in  their  operation  as  is  the  law  of  gravitation.  Every  sound 
human  mind  is  endowed  with  that  wonderful  facully  or  power  termed 
''consciousness,''  whereby  the  mind  is  enabled  to  look  in  upon  itself  and 
perceive  its  own  successive  sensations,  perceptions,  and  emotions,  as  well 
as  other  mental  phenomena  and  the  order  in  which  they  occur.  That 
sensation  must  precede  perception,  and  that  both  must  precede  conscious- 
ness thereof  are  uniform  laws  of  the  human  mind  that  are  well  known 
and  understood  in  the  common  experiences  of  mankind. 

The  mind  of  this  lad,  uneducated  in  any  deaf  and  dumb  language 
whereby  ideas  as  to  unseen  passing  events  could  be  communicated  to  him, 
was  necessarily  a  blank  as  to  any  minute  details  respecting  the  same. 
This  was  a  fact  which  under  the  clear  and  positive  evidence  as  to  his 
mental  condition  the  court  could  take  judicial  notice  of. 

n  there  was  any  room  for  doubt  from  the  examination  of  the  boy  on 
his  voir  dire,  all  doubt  on  the  subject  must  have  been  removed  by  the 
facts  and  corroborating  circumstances  adduced  on  the  trial.  The  second 
day  after  the  murder,  and  before  the  boy  had  any  opportunity  to  visit 
the  place  of  the  tragedy  after  its  occurrence,  in  order  to  test  his  knowl- 
edge of  the  crime,  signs  were  made  to  him  to  lead  on  the  trail  of  the  men 
who  committed  the  deed  he  was  tiying  to  explain.  He  was  put  upon  a 
horse;  he  took  the  lead;  kept  considerably  in  advan6e  of  the  party  follow- 
ing; struck  the  trail  or  tracks  of  the  horses  which  the  murderers  rode, 
and  followed  it  on  a  circuitous  and  out-of-the-way  route — off  from  any 
road,  through  a  brushy  and  unfrequented  part  of  the  country,  to  the 
place  where  the  murder  was  committed.  He  led  to  the  very  house  in 
which  the  three  Chinamen  had  been  killed.  On  looking  in  he  expressed 
his  astonishment,  by  signs  and  actions,  at  not  finding  the  dead  China- 
men.    They  had  been  taken  out  and  buried  in  the  mean  time. 

He  vras  unable  to  make  any  intelligible  statement  as  to  the  details  of 
the  tragedy  by  mere  signs  or  gestures,  but  with  paper  and  pencil  he  very 
readily  drew  a  rude  plat  of  the  house  and  grounds  and  objects  in  the 
immediate  vicinity,  the  roads  to  and  fipm  the  place,  and  its  location  with 
i*eforence  to  Fort  Bayard,  that  was  clear  and  intelligible. 

On  this  plat  he  marked  out  the  position  of  each  of  the  defendants 
while  in  the  act  of  killing  the  Chinamen,  as  also  his  own  position  hold- 
ing the  horses.  •  He  also  designated  on  the  plat  the  three  Chinamen 
where  they  fell.  With  the  aid  of  his  plat  he  was  able  by  signs  and  ges- 
tures to  express  very  intelligently  the  manner  the  Chinamen  were  killed » 
and  the  part  each  defendant  took  in  perpetrating  the  deed. 

Each  of  the  three  defendants  was  so  peculiarly  marked  that  he  could 
easily  identify  them  by  signs.    One  was  distinctly  pock-marked,  another 
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bftd  a  very  peculiar  broken-down  nose,  and  the  oiher  had  a  plain  mark 
or  line  around  his  neck.  The  boy  designated  and  identified  him  by  mak* 
ing  a  circling  motion  around  his  own  neck  with  his  hand.  It  was  evi- 
dently this  motion,  when  the  boy  was  tiying  to  tell  his  mother  what  had 
happened  on  the  night  of  the  murder,  that  she  mistook  for  a  sign  that 
some  person's  throat  had  been  cut  in  the  presence  of  the  child.  It  would 
seem  that  after  killing  the  Chinamen  and  secreting  the  plunder,  the  mur- 
derers abandoned  the  boy  to  get  home,  some  two  miles  and  a  half  distant, 
as  best  he  could;  he  hastened  home  at  once,  and,  under  great  excitement, 
endeavored  by  signs  to  tell  his  mother  what  had  happened. 

In  the  light  of  all  the  evidence,  including  the  limited  mental  capacity 
of  the  child  and  his  inability  to  receive  or  to  communicate  ideas  as  to 
passing  events,  except  as  they  came  to  him  through  the  sensation  of 
Bight,  it  was  impossible  for  him  to  have  imagined  or  fabricated  the  de- 
ta^  of  the  tragedy  with  such  wonderful  accuracy  and  precision.  The 
presence  of  the  boy  at  the  scene  of  the  murder  is  reasonably  accounted 
lor  from  the  evidence  of  other  witnesses.  The  defendants  and  the  boy 
with  his  parents  lived  in  the  same  town.  The  defendants  owned  saddle- 
horses.  The  boy  was  with  the  defendants  a  great  deal;  was  very  fond  of 
riding  on  horseback,  and  often  rode  with  the  defendants.  They  evidently 
sDTO)osed  the  boy  could  not  be  a  witness,  as  he  was  speechless. 

Ine  books  nowhere  furnish  a  precedent  like  this.  If  the  law  of  evi- 
dence in  no  way  opens  the  door  for  testimony  of  this  kind,  then  all  I  have 
to  say  is,  that  the  law  in  this  respect  is  certainly  at  fault,  and  the  sooner 
it  is  changed,  either  by  judicial  precedent  or  by  legislation,  the  better. 
The  sole  object  of  every  judicial  investigation  upon  evidence  is  to  ascer- 
tain the  truth  as  to  the  issue  involved. 

Being  satisfied  of  the  absolute  truthfulness  of  this  deaf  and  dumb  boy's 
commTmications  as  to  the  details  of  the  murder,  and  who  conmiitted  it,  it 
is  my  opinion,  if  he  can  not  be  considered  competent  as  an  ordinary  wit- 
ness because  he  can  not  be  communicated  with  and  made  to  understand 
the  legal  and  technical  obligations  of  an  oath,  then  under  the  very  extra- 
ordinaiy  circumstances  attending  the  case,  his  communications  ought  to 
hare  been  considered  as  having  been  properly  received  as  circumstantial 
CTidence,  proven  by  his  mother,  who  understood  them,  in  precisely  the 
same  manner  as  tracks  or  a  trail  leading  to  an  identification  of  the  mur- 
derers might  have  been  proven  and  received  as  competent  evidence,  and 
that  it  would  have  been  proper  for  this  court  to  have  established  a  prece* 
dent  of  that  kind. 
No.  12-5 
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SUPREME  COURT  OF  OREOOlt. 

BiCHABDS    v.    SnIDEB  ET  AL. 
mtdFebntwry  7, 188i. 

Sfecifio  Pekfobuancb  of  a  Wbittsh  Contract  vob  thx  Salk  of  Land  win  be  n- 
fused  when  the  deBcription  of  the  land,  in  the  light  of  Burronnding  circamstanoes,  is  not 
sufficient  to  enable  the  court  to  determine  the  precise  tract  of  Und  intended  to  be  dis- 
posed of. 

Courts  will  Take  Judicial  Notice  of  the  General  System  or  Sttryets  adopted 
by  the  United  States. 

<  Parol  Evidence  is  Adkissible  for  the  Idbntitioation  of  the  SuBJEcr-XATnaof 
a  contract  for  the  sale  of  land  where  there  is  no  uncertainty  as  to  the  intention  of  tlie 
parties  on  the  face  of  the  contract. 

A  Vendee  under  a  Contract  for  the  Sale  of  Land  is  not  Guiltt  of  Laches  i^ 
not  paying  the  purchase  price  when  the  same  was  not  to  become  due  and  payable  until 
the  vendor  had  executed  him  a  deed,  if  such  deed  has  never  been  executea  or  tendered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Umatilla  county,  en- 
tered in  favor  of  the  defendants.     The  opinion  states  the  facts* 

lAJudan  EveriSy  for  the  appellant. 

L,  L,  McArthur,  for  the  respondents. 

Watson,  C.  J.  This  is  a  suit  for  specific  performance.  The  contmct 
sought  to  be  enforced  is  in  writing,  and  in  the  following  form : 

"  This  agreement  made  between  D.  A.  Richards  and  William  A.  Snider, 
as  a  settlement  of  all  matters  of  difference  between  them  up  to  this  date, 
witnesseth:  That  said  Kichards  is  to  pay  to  said  Snider  the  sum  of  fifty 
dollars,  in  gold  coin,  and  said  Snider  is  to  execute  and  deliver  to  said 
Kichards  a  good  and  sufficient  deed  or  conveyance  of  lot  8,  section  19, 
4  N.,  35  E.,  as  soon  as  patent  is  received  from  United  States,  and  said 
sum  of  fifty  dollars  to  be  then  due  and  payable,  or  if  patent  is  issued 
therefor  to  said  Kichards,  he  is  to  deduct  from  said  fifty  dollars  whatever 
is  paid  to  the  United  States  for  entrance  money,  and  said  Kichards  to  be 
entitled  to  immediate  possession  of  said  lot  8,  and  both  parties  to  do  and 
perform  every  act  necessary  to  cany  out  this  arrangement  and  obtain  title 
from  the  United  States.  D.  A.  KicHABns. 

"  Dated  March  21, 1873.  W.  A.  Snidkb." 

.  After  sefdng  out  the  agreement  the  complaint  alleges  that  the  meaning 
of  the  words  and  figures  in  said  agreement,  to  wit,  lot  8,  in  section  19,  in 
township  4  north,  of  range  35  east,  Willamette  meridian,  and  that  said 
land  is  situated  in  Umatilla  county,  state  of  Oregon.  It  further  alleges 
that  appellant  received  possession  of  the  premises  from  Snider  under  said 
agreement,  and  continued  in  possession  thereof  until  the  respondent 
Crews  made  a  forcible  and  wrongful  entry  thereon  on  or  about  August 
20, 1882,  and  that  during  the  time  he  held  possession  he  made  valuable 
improvements  to  the  amount  of  one  hundred  dollars;  that  patent  issued 
M^ch  1, 1877,  to  Snider;  that  in  October,  1882,  Snider  and  his  wife 
made  Crews  a  deed  to  said  premises  for  the  expressed  consideration  of 
one  thousand  dollars;  that  Crews  took  said  deed  with  full  knowledge  of 
appellant's  rights  under  said  agreement;  that  on  October  14, 1882,  appel- 
lant tendered  Snider  the  amount  due  upon  said  contract,  and  demanded 
a  deed  for  the  land,  and  on  the  twenty-first  day  of  the  same  month  made 
a  like  tender  and  demand  to  Crews,  but  met  with  a  refusal  in  boUi  in- 
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stanoeB;  and  tbat  between  the  making  of  such  agreement  and  issuance 
of  the  patent,  Snider  left  said  county  and  remained  absent  therefrom  seT- 
eanl  years  after  the  patent  had  issued,  and  had  never  tendered  a  deed  for 
the  t>roperiy«  or  requested  payment  of  the  money  due  him  under  said 
oontiaot. 

The  respondents  demurred  generally,  and  the  circuit  court  sustained  the 
demurrer  and  rendered  a  decree  dismissing  the  suit. 

The  appeal  is  from  this  decree.  The  appellant  does  not  claim  there  is 
any  mistake  in  the  written  agreement.  If  it  is  not  sufficient  itself,  in  the 
light  of  the  surrounding  circumstances  alleged  in  the  complaint  and 
admitted  by  the  demurrer,  to  enable  the  cou^  to  determine  the  precise 
tract  of  land  intended  to  be  disposed  of,  then  the  appellant  must  fail,  and 
the  decree  of  the  lower  court  must  be  affirmed.  The  only  description  of 
the  premises  in  the  agreement  itself  is:  ''Lot  8,  section  19.''  We  can 
only  conjecture  as  to  the  signification  of  what  follows.  It  is  not,  how- 
ever,  a  case  of  patent  ambiguity,  eyen  with  the  description  thus  limited. 
Lot  8,  in  section  9,  is  a  definite  and  particular  tract  of  land,  under  the 
general  system  of  surveys  adopted  by  the  United  States,  and  of  which  the 
courts  wUl  take  judicial  notice.  The  intention  of  the  psuiies  to  the  agree- 
ment to  contract  with  reference  to  this  particular  tract,  and  no  other,  is 
equally  certain. 

There  is  no  uncertainty  as  to  this  intention  on  the  face  of  the  written 
agreement.  It  is  clearly  a  case  admitting  of  the  identification  of  the  sub- 
ject of  the  contract  by  proof  of  extrinsic  facts:  Dougherty  v.  Purdy,  18 
hi.  206;  Wilson  v.  Smith,  50  Tex.  365;  Clark  v.  Powers,  45  Id.  283. 

And  the  facts  admissible  and  effectual  for  this  purpose,  which  are 
alleged,  and  in  view  of  the  stipulation  for  possession  in  the  written  agree- 
ment itself,  should  be  held  a  sufficient  identification:  Purinton  et  ai.  v. 
N.  m.  R.  R.  Co.,  46  ni^  297;  Parkhurst  v.  Van  Courtland,  14  Johns.  15; 
8.  C,  7  Am.  Dec.  427. 

There  is  no  £pround  for  importing  laches  to  the  appellant  ui>on  the 
allegations  of  me  complaint  in  respect  to  the  payment  provided  for  in 
the  agreement.  It  is  expressly  stipulated  in  the  agreement  itself  that 
the  fifty  dollars  is  to  be  due  and  payable  when  Snider  executes  the  deed, 
and  the  complaint  alleges  that  he  has  never  tendered  one. 

Some  other  considerations  were  suggested  in  the  argument  for  the 
respondents,  but  it  does  not  seem  to  us  that  they  arise  in  the  case.  We 
can  not  infer  that  the  contract  in  question  relates  to  land  which  Snider 
ims  endeavoring  to  obtain  title  to,  as  a  pre-emption  or  homestead  claim. 
There  is  nothing  in  the  complaint  or  the  written  contract  suggesting 
such  a  thing.  The  inadequacy  of  price,  which  is  also  made  a  ground  of 
objection,  is  not  diown.  The  amount  to  be  paid  by  the  appellant  seems 
to  be  the  balance  ascertained  to  be  due  upon  a  general  settlement,  in- 
cluding other  matters  besides  the  land. 

We  are  satisfied  it  was  error  to  sustain  the  demurrer,  and  the  decree 
of  the  circuit  court  must  therefore  be  reversed. 

Decree  reversed. 
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SUPREME  COURT  OF  WASHINGTON  TERRITORY. 

Heywood  v.  Tebbttoby  op  Washington. 

F%Ud  August  6, 188S, 

Ths  Stealing  at  thb  Same  Time  or  Two  Horses,  the  ^property  of  different  per- 
aouBy  may  be  treated  as  bat  one  offense  and  charged  aa  sach  in  an  indictment. 

An  Objection  to  an  Indictment  on  the  Ground  that  More  than  One  Oftekse 
IS  Charged  therein  comes  too  late  if  made  after  verdict. 

iNSTRxrcnoN  AS  TO  Ownership. — Where  an  indictment  charges  a  defendant  with  steal- 
ing a  horse,  the  property  of  a  person  unknown,  the  court  may  instruct  the  jury  that  if 
the  owner  of  such  horse  is  now  unknown,  they  might  assume,  in  the  absence  of  evidence 
to  the  contrary,  that  such  owner  was  unknown  to  the  grand  jury  finding  the  indict> 
ment. 

Ebbob  to  the  district  court.    The  opinion  states  the  facts. 

Judson  db  Israel,  for  the  plaintiff  in  error. 

(7.  M,  IfcFadden,  prosecuting  attorney,  for  the  defendant  in  error. 

HoTT,  J.  The  plaintiff  in  error  herein  was  indicted  by  the  grand  jniy 
for  the  crime  of  horse-stealing,  and  upon  his  plea  of  not  guilty  to  said 
indictment,  trial  was  had,  and  a  verdict  of  guilty  rendered,  whereupon  the 
said  defendant  entered  a  motion  in  arrest  of  judgment  and  for  a  new  trial, 
on  the  ground  that  the  said  indictment  charged  more  than  one  offense, 
and  that  the  juir  were  misdirected  by  the  court  as  to  the  law  of  the  case, 
and  to  reverse  the  action  of  the  court  below  in  denying  such  motion.  The 
case  has  been  brought  here  for  review  upon  the  questions  above  stated. 
The  indictment  charged  the  defendant  with  stealing  one  horse,  the  prop- 
erty of  one  Mary,  whose  true  name  is  to  the  jury  unknown,  and  one 

horse,  the  property  of  one ,  whose  name  is  to  the  jury  unknown,  and 

in  our  opinion  charged  but  one  offense;  for  while  it  is  true  that  the 
taking  of  two  horses,  the  property  of  different  persons,  might  constitate 
two  separate  offenses,  yet  if  they  were  taken  at  the  same  time  the  pros- 
ecution could  elect  to  treat  it  as  one  transaction  and  charge  it  as  a  single 
offense;  besides,  an  objection  of  this  kind,  in  our  opinion,  comes  too  late 
after  verdict. 

The  court  instructed  the  jury  that  if  thev  found  from  the  evidence  that 
the  name  of  the  owner  of  one  or  both  of  the  horses  is  now  unknown, 
they  might  then  assume,  in  the  absence  of  evidence  to  the  contrary,  that 
sucn  name  was  likewise  imknown  to  the  grand  jury  finding  the  indict- 
ment, and  thus  find  the  allegation  of  ovniership  as  to  the  horses  charged 

to  have  been  the  property  of  one ,  whose  name  was  to  the  jury 

unknovni,  as  having  been  sufficiently  established  by  the  evidence,  and 
the  defendant  conceives  himi^lf  aggrieved  by  such  instruction,  but  we 
think  that  upon  the  question  of  ownership  such  instruction  was  as  favor- 
able to  the  defendant  as  he  could  have  asked,  and  that  therefore  the  court 
committed  no  error  to  his  prejudice  in  thus  instructing  the  jury. 

These  are  the  only  questions  which  have  leen  argued  by  counsel,  or 
that  it  la  necessary  for  us  to  decide,  and  it  follows  from  what  has  been 
said  that  the  judgment  and  sentence  was  not  erroneous,  and  should  be 
afSrmed,  and  it  is  so  ordered. 

Gbeene,  C.  J.,  and  Wingabd,  J.,  concurred. 
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Calhoun  v.  GnxiLAin),  Adm'r,  etc. 

I%Ud  AuguBt  6, 1S8S, 

Amxkdmxht  of  Findings. — ^When  trial  la  by  the  court,  the  court  may  at  any  time 
before  judgment  amend  its  findings  of  facts,  notwithstanding  a  motion  for  a  new  trial 
hu  been  made. 

Ebbob  to  the  district  court.     The  opinion  states  the  facts. 
C.  H.  ffanford,  for  the  plaintiff  in  error. 
McNaught  da  HaUer,  for  the  defendant  in  error. 

WixoABD,  J.  This  action  was  brought  by  the  plaintiff  to  recover  a 
balance  claimed  to  be  due  to  him  from  the  defendant,  on  an  account. 
The  defendant  answered  by  a  general  denial  of  all  the  allegations  of  the 
complaint  as  to  the  account,  and  then  set  up  a  counter-claim  for  wages 
earned  by  Bobert  Kennedy,  deceased,  and  claimed  a  balance  in  his  favor. 
The  cause  was,  by  stipulation,  tried  by  the  court,  the  evidence  having 
been  taken  by  a  referee.  The  court  having  filed  his  findings  of  fact,  giv- 
ing a  balance  in  favor  of  the  defendant,  a  motion  for  a  new  trial  was  filed, 
upon  which  the  court  set  aside  his  findings  of  fact,  and  replaced  them 
by  new  findings,  whereby  a  balance  was  found  due  to  the  defendant  of 
less  amount  than  was  found  before  amendment.  This  is  complained  of 
by  plaintiff  in  error;  no  new  trial  was  granted,  but  the  court  only  found 
a  different  amount  to  be  due  to  the  defendant,  and  which  was  less  than 
the  first  amount  found  to  be  due  to  him,  and  therefore  more  favorable  to 
the  plaintiff.  No  authorities  need  be  cited  in  support  of  this  action  of 
the  court;  it  was  not  erroneous.  The  court  did  not  find  for  the  defend- 
ant an  amount  in  excess  of  his  counter-claim. 

After  a  careful  review  of  the  testimony,  we  are  not  prepared  to  say  that 
the  court  erred  in  its  findings  of  fact. 

The  judgment  of  the  court  below  is  affirmed. 

GfiEEinB,  C.  J.  When  trial  is  by  the  court,  the  court  can  at  any  time 
before  judgment  amend  its  findings  of  fact. 

So  far  as  the  finding  of  a  bailee  in  favor  of  the  defendant  is  con- 
cerned, what  the  district  court  did  was  this:  it  so  set  off  against  each 
other  the  reciprocal  demands  of  the  parties  as  to  effect  in  the  fullest 
measure  justice  between  them.  In  order  to  do  justice,  it  was  obliged,  to 
some  extent,  to  make  application  of  payments  where  no  application 
therefor  had  been  made  by  either  party.  This  action  of  the  court  was, 
we  think,  the  proper  and  equitable  course  to  pursue  under  the  peculiar 
state  of  ihe  pleadings. 

HoTTy  J.,  concurred* 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  10,031. 
Ex  PABTE  Mahnnet  on  Habeas  Cobpub. 

FiML  March,  8, 1884. 

PAYMBm'  or  JuBOBs'  Fees. — ^Where  a  plaintiff  ia  ordered  to  pay  the  fees  of  the  jorj, 
the  court  has  no  aathority,  on  the  mere  tailure,  neglect,  or  refaaal  of  the  plaintiff  to 
comply  with  such  order,  to  direct  that  the  clerk  iasue  a  certificate  to  all  of  the  jaron  of 
the  time  and  mileage  to  which  each  juror  is  entitled  to  pay.  and  that  the  aame  be  paid 
out  of  the  county  treasury,  as  is  provided  in  section  28  of  the  act  of  March  5,  1870. 

ApFLioATioir  for  a  writ  of  habeas  corpus^  before  Thornton,  J.  The  opinion 
states  the  facts. 

J,  Jf.  Lesser^  for  the  petitioner. 

George  W.  Tyler f  for  the  respondent. 

Thobnton,  J.  Luke  Lukes  sued  J.  Bemheim  and  others  in  the  supe- 
rior court  for  the  county  of  Santa  Cruz,  and  on  his  demand  a  jury  was 
called  and  impaneled.  The  trial  of  the  cause  proceeded  for  five  dajs 
before  the  court  and  jury,  and  the  jury,  failing  to  render  a  verdict,  was, 
on  the  nineteenth  of  October,  1883,  discharged.  The  court  entered  an 
order  that  the  plaintiff  pay  the  jury  fees,  amounting  to  one  hundred  and 
twenty  dollars,  in  said  action,  and  that  all  proceedings  be  stayed  in  the 
action  until  the  fees  are  paid  by  plaintiff.  The  court  further  directed  in 
this  order  that  if  the  fees  above  mentioned  were  not  paid  by  plaintiff, 
the  clerk  issue  a  certificate  to  all  of  the  jurors  of  the  time  and  mileage 
to  which  each  juror  is  entitled  to  pay,  and  that  the  same  be  paid  out 
of  the  county  treasury,  as  is  provided  in  section  28  of  "An  act  to  regu- 
late fees  of  office,"  etc.,  approved  March  6, 1870:  Stat.  186^70,  pp.  148, 
177. 

It  further  appears  that  the  clerk,  petitioner  here,  refused  to  obey  this 
order,  whereupon  the  court  adjudged  him  guilty  of  contempt,  and  or- 
dered that  he  be  imprisoned  until  he  comply  with  it.  The  petitioner 
Makinney  applies  to  me  to  be  discharged  from  this  imprisonment. 

I  thinK  that  the  court  in  making  the  order  exceeded  its  power.  Such 
order  is  only  authorized  under  certain  special  circumstances,  and  when 
those  circumstances  do  not  exist,  the  court  has  no  power  to  make  it.  The 
proceeding  under  the  statute  of  1870  in  regard  to  jury  fees  is  in  its 
nature  special,  and  is  not  within  the  general  jurisdiction  of  the  court.  It 
docs  not  appear  that  Lukes  is  without  means  and  unable  to  pay  this 
money.  As  the  case  is  presented  here,  it  is  one  of  neglect  or  failure  to 
pay  by  one  who  is  ordered  to  pay.  It  may  be  that  he  had  abundant  means 
to  pay,  and  willfully  and  obstinately  refused  to  pay.  Under  these  cir- 
cumstances the  court  had  no  power  to  require  the  clerk  to  issue  certifi- 
cates as  required  in  the  order.  It  may  be  that  if  the  court  had  exercised 
the  powers  it  had  a  right  to  employ,  directed  a  writ  of  execution  to  be 
issued  on  the  order  that  the  plaintiff  pay,  against  the  property  of  plaint- 
iff, had  had  it  placed  in  the  hands  of  the  sheriff,  who  nad  made  a  faith- 
ful and  diligent  effort  to  make  the  money  and  had  failed,  that  the  court 
might  then  order  the  clerk  to  issue  such  certificates;  but  certainly  it  had 
no  power  to  make  such  order  on  the  mere  failure,  or  neglect,  or  refusal 
of  the  plaintiff  to  comply  with  the  order  by  paying  as  required. 
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As  the  court  'was  unauthorized  by  law  to  make  the  order  as  to  the 
issuance  of  the  certificates  required  by  it,  the  imprisonment  of  the  peti- 
tioner was  without  authority^  and  he  must,  therefore,  be  discharged,  and 
it  is  80  ordered. 


No.  10,807. 
*Peoflb,  etc.,  V.  Mexgos  Whast  CoMPAinr. 

In  Bank    FUed  March  If,  I884. 

The  Sutbemb  Coubt  has  No  Jubisdiction  of  av  Appeal  pbom  a  Judoment  of  the 
mperior  oowrt  affinning  a  judgment  of  the  police  court  adjudging  the  defendant  guilty 
of  a  miademeanor,  and  imposing  on  it  a  fine  of  fifty  doUan. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  adjudging  the  defendant  guilty  of  a  misdemeanor. 
The  opinion  states  the  facts. 

Doyle,  Barber,  Oarber,  and  Scripture,  for  the  appellant. 

AUamey  general,  for  the  respondent. 

By  the  Coubt.  This  is  a  motion  to  dismiss  an  appeal  by  defendant 
bom  a  judgment  of  the  superior  court  affirming  a  judgment  of  the  police 
court  adjudging  the  defendant  guilty  of  a  misdemeanor,  and  imposing  a 
fine  of  fifty  dollars.  The  case  is  not  ^*  a  criminal  case  prosecuted  by  in- 
dictment or  information  in  a  court  of  record:"  Const. ,  art.  6^  sec.  4. 
This  court  has  no  jurisdiction. 

The  appeal  is  dismissed. 


Ka  10,900. 

People  v.  Majobs. 

Departmeni  One.    lUed  March  IS,  I884. 

Kg  Appeal  Lies,  nr  a  Pbosbcutiok  por  MuRbEs,  from  ait  Order  Dexttuto  a 
UoTiOH  in  anest  of  judgment,  or  from  a  judgment  entered  upon  a  plea  of  former  con- 
▼ictioiL 

MonoK  FOR  New  Trlal — Appeal  prom  Order  Dektino. — ^A  motion  for  a  new 
trad  can  not  be  made  in  a  prosecution  for  murder  after  a  verdict  in  favor  of  the  people 
nDdered  upon  a  plea  of  former  conviction,  and  conaequently  no  appeal  lies  from  an  order 
denying  the  same. 

Ifpeal  from  a  judgment  of  the  superior  court  for  Santa  Clara  county, 
entered  against  the  defendant  upon  a  plea  of  former  conTiction,  and  from 
an  order  denying  his  motion  in  arrest  of  judgment,  and  from  an  order 
Kfosing  him  a  new  trial.  The  opinion  states  the  facts.  A  former  opin« 
ion  was  rendered  in  this  case,  -which  is  reported  in  1  West  Coast  Bep.  859^ 

/.  B.  Lamar,  for  the  appellant. 

/.  JET.  Campbell,  disdrict  attorney,  for  the  respondent. 

By  the  Court.  To  an  information  filed  August  27, 1883,  charging  the> 
defendant  with  the  murder  of  One  Archibald  Mclntyre,  in  Santa  Clara, 
county,  on  the  eleventh  of  March,  1883,  defendant,  without  a  plea  of  not 
gnilty,  pleaded  a  former  judgment  of  conviction  of  the  same  offense. 
TJpon  the  plea  so  interposed  a  trial  was  had  and  a  verdict  rendered  for 
the  people.  Defendant  then  moved  in  arrest  of  judgment,  and  also  mad» 
a  motion  for  a  new  trials  both  of  which  motions  were  denied  by  the  courts 
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and  thereupon  judgment  was  given  against  him  on  the  plea.  He  appeals 
from  the  judgment^  from  the  order  denying  his  motion  in  arrest  of  judg- 
ment, and  also  from  the  order  refusing  him  a  new  trial. 

It  is  clear  that  there  is  no  authority  for  the  appeal  from  the  judgment, 
nor  for  that  from  the  order  denying  the  motion  in  arrest  of  judgment 
Sections  1237  and  1259  of  the  penal  code  read: 

''  Sec.  1237.  An  appeal  may  be  taken  by  the  defendant:  1.  From  a  final 
judgment  of  conyiction;  2.  From  an  order  denying  a  motion  for  a  new 
trial;  3.  From  an  order  made  after  judgment,  affecting  the  substantial 
lights  of  the  party." 

''  Sec.  1259.  Upon  an  appeal  taken  by  the  defendant  from  a  judgment, 
the  court  may  review  any  intermediate  order  or  ruling  involving  the 
merits,  or  which  may  have  affected  the  judgment." 

Section  1237  does  not  give  an  appeal  from  an  order  denying  a  motion 
in  arrest  of  judgment.  The  appeal  from  the  order  is  therefore  without 
authority,  and  must  be  dismissed.  So,  too,  with  respect  to  the  appeal 
from  the  judgment  upon  the  plea  of  former  conviction.  It  is  obvious 
that  such  a  judgment  is  not  a  ''  final  judgment  of  conviction."  It  only 
determines  that  the  defendant  has  not  been  previously  convicted  of  the 
offense  of  which  he  now  stands  charged,  leaving  the  question  of  his  con- 
viction or  acquittal  open,  to  be  determined  after  a  trial  With  respect  to 
the  appeal  from  the  order  denying  defendant  a  new  trial,  the  statute  does 
not  contemplate  a  motion  for  a  new  trial  until  all  of  the  issues  of  fact 
have  been  tried.  And  inasmuch  as  the  law  did  not  authorize  the  motion 
for  a  new  trial  made  by  the  appellant  in  the  court  below,  it  results  that 
there  can  be  no  appeal  from  the  order  denying  such  a  motion. 

Appeals  dismissed. 


No.  10,927. 
Peoplb  v.  Fobsythe. 

In  Banh    Filed  March  IS,  I884. 

When  the  Evibencb  is  Confuctikq,  an  order  denying  a  motion  for  a  new  trial  wfli 
not  be  disturbed  on  the  ground  that  the  same  is  insufficient  to  justify  the  verdict 

A  Judgment  CoNVicnNa  the  Devekdant  of  Manslaughter  held  supported  by 
the  evidence. 

The  Refusal  of  the  Coubt  to  -Peemit  the  Counsel  of  a  Prisoner  Charged 
WITH  Murder,  on  cross-examination  of  a  witness  for  the  prosecution,  to  question  him 
in  regard  to  the  desperate  character  of  the  deceased,  and  as  to  what  the  witness  had 
told  the  defendant  of  threats  made  by  deceased  against  the  defendant^  is  not  enor, 
when  none  of  such  matters  were  gone  into  on  the  direct  examination. 

An  Instruction  in  Regard  to  the  Flight  of  a  Person  Accused  of  Cbime  is 
justified,  when  it  appears  that  the  defendant  was  absent  from  his  home  soon  after  the 
commission  of  the  crime,  and  that  some  three  weeks  af  terwaj^ls  he  was  arroeted  in  an- 
other county. 

Permitting  Counsel  in  his  Argument  to  Read  to  the  Jury  a  Portion  of  ak 
Opinion  of  the  Suprebie  Court  is  not  error  sufficient  to  warrant  a  reversal.  Sncfa 
practice,  however,  is  not  to  be  commended. 

Appeal  from  a  judgment  of  the  superior  court  for  Humboldt  county, 
entered  upon  a  verdict  convicting  the  defendant  of  manslaughter,  and 
:f rom  an  order  denying  him  a  new  trial.     The  opinion  states  the  facts. 

Bujck  &  McQuaid,  for  the  appellant. 

Attorney  general,  for  the  respondent. 

Shabpstein,  J.    Although  the  .defendant  pleaded  not  gmlty  to  the 
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charge  of  mnrdery  lie  did  not  attempt  on  the  trial  to  controvert  the  fact 
that  he  actually  killed  the  deceased.  He  endeavored  then  to  prove  that 
the  homicide  was  committed  in  self-defense,  and  justifiable.  He  now 
claims  that  this  was  so  clearly  proven  as  to  justify  this  court  in  reversing 
the  judgment  on  the  ground  that  the  verdict  of  the  jury,  which  was,  guilty 
of  manslaughter,  was  not  justified  by  the  evidence.  One  witness  testi- 
fied to  having  seen  the  defendant  approach  deceased  from  behind  and 
strike  him  on  the  head  with  a  club.  Another  who  was  near  the  scene  of 
the  homicide  testified  that  he  heard  a  noise  which  sounded  to  him  like  a 
blow;  that  he  looked  in  the  direction  from  which  the  noise  came,  and  saw 
ihe  deceased  falling.  Two  other  witnesses  testified  that  they  too  heard 
the  blow,  and  saw  the  deceased  fall;  and  that  they  heard  the  defendant 
say  that  he  intended  to  kill  the  deceased.  These  witnesses  testify  to  hav- 
ing been  within  a  few  feet  of  the  scene  of  the  homicide  when  it  was  com- 
mitted. Another  wintess — a  physician — ^testified  that  he  was  requested 
by  defendant  to  examine  the  deceased  and  ascertain  how  badly  he  was 
hart;  and  that  he,  witness,  at  that  time  asked  defendant  why  he  bad  done 
it,  and  that  the  latter  replied, ' '  Damn  him !  he  sassed  me."  The  fact  that 
the  death  of  deceased  was  caused  by  a  blow  struck  by  defendant  with  a 
club  is  not  controverted.  And  we  have  referred  to  the  testimony  of  these 
witnesses  for  the  purpose  of  shovdng  that  none  of  them  saw  deceased  do 
or  say  anything  to  defendant  at  the  time  of  or  immediately  preceding 
the  striking  of  the  mortal  blow  which  would  justify  or  excuse  it.  The 
evidence  of  these  witnesses  tended  to  prove  that  deceased  was  quietly 
walking  away  from  the  bam  where  defendant  was  employed  when  the 
latter  approached  him  from  behind  and  dealt  the  mortal  blow.  We  can 
not  say  that  the  jury  might  not  have  fairly  inferred  from  the  evidence  of 
the  prosecution  that  deceased  was  wholly  unconscious  of  the  fact  of  de- 
fendant's being  on  the  premises  while  he,  deceased,  was  there.  There  is 
no  evidence  that  he  saw  defendant  or  inquired  for  him.  He  sought  the 
proprietor  of  the  bam,  and  was  killed  while  in  the  act  of  leaving  the 
premises,  in  a  perfectly  peaceable  manner,  according  to  the  testimony  of 
eye-witnesses. 

"  Upon  a  trial  for  murder,  the  commission  of  the  homicide  by  the  de- 
fendant being  proved,  the  biirden  of  proving  circumstances  of  mitigation, 
or  that  justify  or  excuse  it,  devolves  upon  him,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that  the  crime  committed  only 
amounts  to  manslaaghter,  or  that  the  defendant  was  justifiable  or  excus- 
able:" Pen.  C,  1106. 

We  are  unable  to  find  any  "proof  on  the  part  of  the  prosecution'' 
which  "  tends  to  show  that  the  crime  comnaitted  only  amounts  to  man- 
alanghter,  or  that  the  defendant  was  justifiable  or  excusable."  On  the 
contrary,  it  tends  to  show  the  exact  reverse. 

If  the  defendant  introduced  evidence  which  tended  to  prove  that  the 
homicide  was  justifiable  or  excusable,  it  simplv  raised  a  conflict  for  the 
joiy  to  determine,  subject  only  to  the  power  oi  the  court  below  to  grant 
a  new  trial.  Under  such  circumstances,  we  can  not,  on  the  ground  of  in- 
stdSciency  of  the  evidence  to  justify  the  verdict,  disturb  the  order  deny- 
ing the  motion  for  a  new  trial. 

The  exception  to  the  ruling  of  the  court  in  sustaining  the  objection  of 
the  district  attorney  to  defendant's  counsel  questioning  a  witness  for  the 
prosecution  on  cross-examination  in  regard  to  the  desperate  character  of 
the  deceased,  and  as  to  what  the  witness  had  told  defendant  of  threats 
nmde  by  deceased  against  defendant  some  time  before  the  homicide,  must 
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be  overruled.  None  of  these  matters  'were  gone  into  on  the  direct  exam- 
ination of  the  witness,  and  could  be  introduced  by  the  defendant  only  for 
the  purpose  of  proving  circiunstances  of  mitigation,  or  to  justify  or  excuse 
the  homicide.  As  to  what  occurred  at  the  time  and  place  of  the  homicide, 
the  defendant's  counsel  appears  to  have  had  all  the  latitude  he  desired  in 
his  cross-examination  of  the  witness. 

There  was  evidence  tending  to  prove  that  the  defendant  was  absent 
from  home  soon  after  the  homicide,  and  that  some  three  weeks  afterwards 
he  was  arrested  in  another  county.  This,  we  think,  justified  the  court  in 
giving  the  instruction  it  gave  in  regard  to  the  flight  of  a  person  accused 
of  crime.  As  we  construe  the  instruction,  it  neither  assumes  the  guilt  nor 
flight  of  the  defendant:  People  v.  McDowell,  1  West  Coast  Bep.  478. 

The  district  attorney  was  permitted,  against  the  objection  of  defend- 
ant's attorneys,  to  read,  while  summing  up  to  the  juiy,  some  portions  of 
an  opinion  filed  by  this  court  in  a  late  case.  No  case  is  cited,  and  we 
know  of  none,  in  which  it  has  ever  been  held  that  doing  so  was  error. 
Still  we  are  not  disposed  to  commend  the  practice. 

Judgment  and  oKler  affirmed. 

MoBBiBON,  C.  J.,  and  Boss,  MoEinstbt,  Mybiok,  MoEse,  and  Thobntos, 
JJ.,  concurred. 


No.  0,088. 
NissEN  V,  Bendhben. 

Department  Ttoo.    lUed  March  14, 1884, 

When  the  Tbanscbift  does  not  Show  that  the  Notice  of  Appeal  was  Served 

rn  the  respondent's  attorney,  the  appeal  will  not  be  diBmisaed  when  it  appears  from 
certificate  of  the  clerk  of  the  court  below  that  such  service  was  made. 

Motion  to  dismiss  an  appeal  from  the  superior  court  for  Humboldt 
county.     The  opinion  states  the  facts. 

J,  J,  De  Haven,  for  the  motion. 

8.  M,  Buck,  contra. 

By  the  Coubt.  The  original  transcript  did  not  show  that  the  notice  of 
appeal  was  served  on  the  plaintiff's  attorney  of  record,  and  a  motion  to 
dismiss  on  that  ground  was  made  by  said  attorney.  When  the  motion 
was  called  up  the  defendant's  attorney  suggested  diminution  of  record, 
and  asked  and  obtained  leave  to  file  a  certificate  of  the  clerk  of  the  court 
below,  showing  that  proof  of  service  of  said  notice  on  plaintiff's  said 
attorney  of  record  is  on  file  in  the  office  of  said  clerk. 

Motion  to  dismiss  denied. 


No.  10,014. 
People  v.  GnmEB. 

DepaHmtnt  Two.    FUed  March  14,  I884. 

Iw  A  Pbosectjtion  por  Larceny,  when  the  Taking  of  the  Propertt  is  Ad- 
mitted, the  intent  wnh  which  the  same  was  taken  is  a  question  for  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  for  Sonoma  county, 
entered  upon  a  verdict  convicting  the  defendant  of  grand  larceny,  and 
from  an  order  denying  him  a  new  trial.    The  opinion  states  t^e  facts. 


Sup.  a.  Cal]  People  v.  Rosa,.  fQl 

Eenley  d  OcUes,  for  the  appellant. 
Attorney  general,  for  the  respondent. 

Mtbigk,  J.  The  information  accased  the  defendant  and  one  Donovan 
of  the  crime  of  grand  larceny.  That  the  defendant  Grider  took  the 
moQej  from  the  pocket  of  Carmody,  when  the  latter  was  intoxicated,  is 
admitted.  The  proposition  of  Grider  was  that  certain  persons  engaged 
in  a  ''game"  were  endeavoring  to  obtain  the  money  by  means  of  the 
game,  and  that  he^  Grider,  took  it  as  a  friend  of  Carmody  to  protect  it 
for  him.  On  the  other  hand,  the  theory  of  the  prosecution  seems  to' 
hare  been  that  Grider  took  the  money  feloniously,  with  intent  to  steal 
it,  making  use  of  the  other  idea  as  a  pretext,  or  as  an  afterthought.  In 
that  view,  the  rulings  of  the  court  and  the  instructions  given  were 
correct. 

No  error  appearing,  the  judgment  and  order  are  affirmed. 

Thoshtos  and  Shabpstkin,  JJ.,  concurred. 


No.  10,025. 

'  Peofub  f  •  Boss. 

J>€paiiimerU  Two.    FiUd  Ma/rth  14, 1384, 

Bb-openiho  of  Gasb. — ^After  the  testimony  in  a  criminal  ease  has  doeed,  and  the 
opening  arsument  for  the  prosecntion  has  begun.  It  is  a  matter  of  discretion  with  the 
court  whether  it  shall  allow  the  defendant  to  re>open  his  case,  for  the  pnropose  of  intro* 
dncing  cYidence  on  his  plea  of  once  in  jeopwrdy,  as  to  which  no  evidence  had  been  given. 

Is  A  Pbosectttion  tor  Lakce2<t,  £vidbncb  of  a  fact  which  tends  to  connect  the 
defendant  with  the  taking  of  the  property  named  in  the  information  is  competent. 

Afpeajl  from  a  judgment  of  the  superior  court  for  Fresno  countj, 
entered  upon  a  verdict  convicting  the  defendant  of  grand  larceny.  The 
opinion  states  the  facts. 

Bhodea  and  Merriam,  lot  the  appellant. 

JUamey  general,  for  the  respondent. 

Htbicx,  J.  The  information  accused  the  defendant  of  the  crime  of 
grand  larceny;  and  on  being  arraigned,  the  defendant  pleaded  not  guilty, 
and  once  in  jeopardy.  At  the  trial,  evidence  was  given  for  the  prosecution 
and  for  the  defense,  but  none  of  the  evidence  reJUited  to  the  ;^ea  of  once 
in  jeopardy.  After  the  district  attorney  had  begun  his  opening  argument 
to  the  jury,  and  was  about  to  close,  defendant's  attorneys  asked  that  they 
be  allowed  to  reopen  their  case  for  the  piupose  of  introducing  testimony 
on  the  plea  of  once  in  jeopardy,  and  the  request  was  denied.  No  error 
appears;  it  was  a  matter  of  discretion. 

The  evidence  regarding  the  cigarettes  was  competent,  for  the  reason 
that  it  tended  to  connect  the  defendant  with  the  taking  of  the  property 
named  in  the  information.  For  this  reason,  doubtless,  the  court  admit^ 
ted  it,  notwithstanding  the  obscure  manner  in  which  the  district  attorney 
stated  its  object. 

There  is  no  error  in  the  record.    Judgment  afiSrmed. 

Thobktoh  and  Shabpstein,  JJ.,  concurred. 
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BOOK  REVIEWS. 

A  Tbeatisb  on  thb  Law  ot  Pledges,  Including  Collatebal  Secctbitibs.    By 
Leonard  A.  Jones.    Boston:  Houghton,  MifiUn  ft  Co.    1883. 

In  this  Tolume  the  author  continaes  the  examination  of  that  roost  im- 
portant branch  of  the  general  law  which  relates  to  securities.  His  three 
former  works,  on  Mortgages  of  Beal  Property,  on  Mortgages  of  Personal 
Property,  and  on  Bailroad  and  Other  Corporate  Securities,  are  well  known 
to  the  profession  in  all  parts  of  the  country,  and  have  placed  him  among  the 
foremost  of  living  legal  text-writers.  Pledges  have  heretofore  been  treated 
as  simply  a  species  of  bailment,  and  in  connection  with  a  more  general 
discussion  of  the  doctrines  concerning  all  bailments;  and  the  rules  as  laid 
down  in  the  professed  treatises  upon  the  law  of  bailments  have  been  almost 
exclusively  confined  to  pledges  of  tangible,  material  chattels.  Even  Judge 
Story's  standard  work,  learned  as  it  is,  devotes  only  "  three  lines  to  the 
matter  of  pledges  of  corporate  stocks."  Of  late  years,  however,  from 
the  immense  expansion  of  the  credit  system  in  the  transaction  of  the 
world's  business,  and  from  the  universal  practice  of  using  bills  of  lading, 
warehouse  receipts,  stock  certificates,  and  other  written  muniments  of 
title,  as  the  representatives  of  personal  property  or  of  funds,  the  law  con- 
cerning pledges  has  developed  many  new  features,  and  has  called  for  the 
decision  of  many  new  questions,  and  the  settlement  of  many  new  rules. 
As  the  author  correctly  says:  "During  the  last  half -century  the  law  of 
pledges  has  assumed  a  new  importance  from  its  adaptation  to  such  trans- 
actions as  loans  on  negotiable  paper,  upon  shares  and  bonds  of  coipom* 
tions,  upon  bills  of  lading  of  railroad  companies  and  other  conunon 
carriers,  and  upon  warehouse  receipts."  In  short,  the  law  concerning 
pledges  has  become,  to  a  great  extent,  the  law  concerning  **  collateral 
securities." 

Mr.  Jones  treats  the  subject  from  this  point  of  view,  and  presents  it  in 
this  broad  and  comprehensive  manner.  After  fully  describing  the  nature 
of  a  pledge,  with  its  essential  features  and  incidents,  and  considering  the 
various  parties  who  may  be  pledgors  and  pledgees,  including  married 
women,  partners,  and  corporations,  he  devotes  several  chapters  to  an  elab- 
orate discussion  of  pledges  of  negotiable  instruments,  of  non-negotiable 
things  in  action,  such  as  mortgages,  insurance  policies,  judgments,  sav- 
ings-bank books,  land  certificates,  and  the  like,  of  corporate  stocks,  of 
bills  of  lading,  of  warehouse  receipts,  and  of  pledges  by  factors — which 
latter  subject  involves  an  examination  of  the  legislation  known  as  the 
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"factoids  act.'^~  The  remaining  chapters  treat  of  the  rights,  liabilities, 
and  remedies  of  the  parties  under  all  circumstances,  and  with  respect  to 
67617  species  of  property — chattels  or  things  in  action — ^which  may  be 
pledged. 

From  our  examination  of  this  volume,  we  regard  it  as  a  most  valuable 
coDtribution  to  our  legal  literature,  and  are  confident  that  it  will  meet 
with  a  very  favorable  reception  from  the  legal  profession  throughout  the 
whole  country,  and  from  those  classes  of  business  men,  like  bankers  and 
brokers,  who  are  engaged  in  the  loaning  of  money  upon  the  pledge  of 
commercial  securities.  Mr.  Jones  has  remembered  one  fact  which  has 
apparently  been  overlooked  by  some  writers,  that  a  text-book,  in  order  to 
be  of  practical  benefit  to  the  lawyer,  should  represent  the  law  as  it  is,  and 
not  simply  as  it  has  been;  and  the  further  fact,  that  the  rules  of  the  com- 
mon law  have  been  more  or  less  changed  in  many  of  the  states  by  statute. 
No  legal  treatise  can  be  of  much  practical  value  to  the  profession  of  the 
whole  country  which  fails  to  take  notice  of  the  statutory  legislation  upon 
its  subject-matter  in  the  various  states  of  the  Union.  Mr.  Jones  has  rec- 
ognized and  fulfilled  this  requisite  of  a  modem  text-book.  Whenever 
there  is  occasion,  he  constantly  mentions  and  freely  quotes  the  provisions 
applicable  to  the  questions  under  examination,  which  are  foimd  in  the 
civil  codes  of  Louisiana,  of  California,  and  of  Dakota,  as  well  as  the 
statutes  of  other  states  which  have  not  professed  to  have  adopted  a  com- 
plete system  of  codification.  The  book,  in  fact,  embraces  the  doctrines 
and  rules  both  of  law  and  of  equity,  as  modified  or  supplemented  by 
statute,  which  belong  to  the  general  subject  of  pledges  of  chattels  and  of 
collateral  securities,  and  which  define  the  rights,  liabilities,  and  remedies, 
at  law  and  in  equity,  of  all  the  parties  who  may  be  interested  in  a  pledge, 
either  as  principals  or  as  sureties. 

A  Treatibk  on  Kxw  Trial  and  Afpxai^  avd  Other  Procxedin€»  tor  Review  in 
Civil  Gases.  By  Robert  Y.  Hatke.  2  yoIb.  San  Fnacisco:  Sumner  Whitney 
&Co.    1884. 

This  elaborate  work,  by  a  member  of  the  San  Francisco  bar,  deals  with 
the  modes  of  procedure  in  all  matters  of  review  prevailing  in  California, 
and  Is  especially  designed  for  the  use  of  the  profession  in  that  state. 
Its  comprehensive  character  and  design  can  not  be  better  stated  than  in 
the  author's  own  language,  contained  in  his  preface:  "  The  purpose  of 
this  treatise  is  to  give  an  account  of  the  modes  in  which  the  proceedings 
of  courts  of  justice  may  be  reviewed,  and  the  practice  in  relation  thereto. 
The  ordinaiy  proceedings  for  review  are  motions  for  new  trial  in  the 
court  which  rendered  the  decision,  and  appeals  to  a  higher  court;  and 
accordingly  the  main  portion  of  the  work  is  devoted  to  these  two  modes; 
viz.,  new  trial  and  appeal.  In  addition  to  these  it  has  been  deemed 
to  give  an  account  (much  less  extended)  of  what  may  be  termed 
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the  extraordinaiy  modes  of  review;  viz.,  writs  of  cerHcrari,  prohibition, 
and  habeas  corpus^  and  actions  in  equity  for  relief  against  judgments. 
And  to  these  have  been  added  a  chapter  on  the  writ  of  TnandamuB^  and  a 
chapter  on  motions  for  relief  against  judgments  by  default/' 

The  work  is  one  of  that  increasing  class  of  text-books  which  are  neces- 
sarily confined  to  the  treatment  of  some  particular  topic  or  branch  of  the 
law  of  a  single  state.  The  procedure  in  the  review  of  judgments  and 
other  decisions  differs  so  widely  in  different  states,  and  is  to  such  an 
extent  based  upon  and  regulated  by  minute  statutory  provisions  in  each 
state,  that  a  treatise  upon  this  subject,  to  be  of  any  real  practical  value, 
must  almost  of  necessity  be  confined  to  the  system  prevailing  in  a  single 
state.  This  is  most  emphatically  so  in  California.  We  believe  that  the 
whole  system  of  review  in  this  state,  the  modes  of  preparing  and  pre- 
Benting  cases  on  motions  for  new  trial,  and  on  appeal,  in  civil  actions,  is 
more  cumbrous,  involved,  abounding  in  arbitrary  and  technical  rules, 
burdened  by  what  is  popularly  known  as  ''red  tape,"  than  the  methods 
adopted  in  most  of  the  other  states  of  the  Union.  This  complicated 
system  is  not  an  essential  feature  of  the  reformed  procedure,  for.it  is 
not  found  in  many  other  states  which  have  adopted  that  procedure. 
We  believe  that  a  comparison  of  the  California  reports  for  the  past  ten 
years  with  those  of  New  York,  Ohio,  Iowa,  Wisconsin,  and  other  code 
states  during  the  same  period,  will  show  that  a  much  larger  propcniion 
of  cases  have  been  decided  in  this  state  upon  mere  technical  questions  of 
form,  not  in  any  way  involving  the  merits  of  the  ccmtroversy,  than  have 
been  so  decided  in  those  other  commonwealths.  This  is  not  the  fault  of 
the  courts,  for  their  hands  are  tied.  The  fault  lies  in  the  system  im- 
posed on  the  courts  by  the  legislature.  It  is  a  most  grave  mistake,  in 
our  opinion,  to  reduce  all  the  minute,  detailed  rules  of  practice  to  the 
rigid,  inflexible  form  of  statutory  enactment.  The  recent  legal  reform 
in  England,  while  adopting  all  of  the  prindpleB  of  our  reformed  pro- 
cedure, and  in  some  respects  carrying  those  principles  to  greater  length 
than  we  have  done,  has  carefully  avoided  this  mistake. 

This  very  character  of  the  procedure  on  review  renders  a  treatise  like 
the  present  one,  which  explxdns  and  describes  the  statutory  methods  in  a 
clear,  systematic,  and  exhaustive  manner,  a  text-book  of  great  practical 
value  to  the  profession  of  California.  The  author's  treatment  of  the 
subject  is  full,  comprehensive,  and  minute;  his  discussion  of  the  rules 
concerning  new  trials  and  appeals,  which  constitutes  the  main  portion  of 
the  work,  is  thorough  and  complete.  We  doubt  not  that  the  book  will 
be  of  great  assistance  to  the  bar  of  the  state  in  their  professional  labors. 
At  all  events,  it  may  suggest  to  any  thoughtful  lawyer  that  a  system  of 
procedure  on  the  review  of  actions  which  has  produced  such  a  great 
number  of  decisions  in  partiaUy  settling  its  rules,  and  which  already 
requires  a  treatise  in  two  volumes  for  its  elucidationy  ought  in  the 
interests  of  justice  to  be  amended  and  simplifioid. 
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NOTES. 

The  rapreme  ocmrt  of  the  United  Statee  has  recently  decided  several  cases  involving 
ffvro  qnestionB  of  oonstitational  lav.  The  most  important  of  these  is  the  legal-tender 
Gtae  of  Jnillari  v.  Greenman.  The  question  presented  by  this  case,  as  stated  by  Gray, 
J.,  delivering  the  opinion  of  the  court,  is,  *'  Whether  the  notes  of  the  United  States, 
issued  in  time  of  war  nnderan  act  of  congress  declaring  them  to  be  legal  tender  in  pay- 
ment of  private  debts,  and  afterwards  in  peace  redeemed  and  paid  for  in  gold  coin  at  the 
treasury,  and  then  reissued  under  the  act  of  1878,  can,  under  the  constitution  of  the 
United  States,  be  a  l^gal  tender  in  payment  for  such  debts. " 

"Congress,"  the  court  says,  in  conclusion,  "as  the  legislature  of  a  sovereign  nation, 
bebg  expressly  empowered  by  the  eonstitutiott  to  lay  and  collect  taxes  to  pay  debts  and 
to  provide  for  -the  common  defense  and  general  welfare  of  the  United  States,  and  to 
borrow  money  on  the  credit  of  the  United  States,  and  to  coin  money  and  regulate  the 
valae  thereof,  and  of  foreign  coin,  and  being  clearly  authorized,  as  incidental  to  the 
exercise  of  these  great  powers,  to  issue  bills  of  credit,  to  charter  national  banks,  and  to 
provide  a  national  currency  for  the  wh<de  people  in  the  form  of  coin,  treasury  notes,  and 
nstioiial  bank  bills,  and  the  power  to  make  the  notes  of  the  government  a  legal  tender 
in  payment  of  private  debts,  being  one  of  the  powers  belonging  to  the  sovereignty  of 
other  civilized  nations,  and  not  expressly  withheld  from  congress  by  the  constitution, 
ve  sre  irresistibly  impelled  to  the  conclusion  that  the  impressing  upon  the  treasury 
notes  of  the  United  States  the  quality  of  being  a  legal  tender  in  payment  of  private 
debts  is  an  appropriate  means,  conducive  and  plainly  adapted  to  the  execution  of  un- 
doabted  powers  d  congress,  and  consistent  with  the  letter  and  spirit  of  the  constitution, 
and  therefore  within  the  meaning  of  that  instrument^  necessary  and  proper  for  the  car- 
lyiog  into  execution  of  the  powers  vested  by  the  oonstitution  in  the  government  of  the 
United  States.  Such  being  our  conclusion  in  the  matter  of  the  law  question,  whether 
St  sny  particular  time  in  war  or  peace  the  exigency  is  such  by  reason  of  unusual  and 
pressing  demands  on  the  resources  of  the  government,  or  of  the  inadequacy  of  the  sup- 
ply of  gold  and  silver  ooin  to  furnish  the  currency  needed  for  uses  of  the  government 
sod  of  the  people,  it  is,  as  a  matter  of  fact»  wise  and  expedient,  to  resort  to  this  means,  is 
a  political  question  to  be  determined  by  congress  when  the  question  of  exigency  shall 
arise,  and  not  a  judicial  question  to  be  afterwards  psased  upon  by  the  courts.  It  fol- 
lows that  the  act  of  May  31,  1878,  is  constitutional  and  valid,  and  that  the  circuit  court 
r^tly  held  that  the  tender  in  treasury  notes  reissued  and  kept  in  circulation  under 
that  set  was  a  tender  of  lawful  money  in  payment  of  defendant's  debt  to  the  plaintiff. 
Hie  judgment  of  the  circuit  court  is  affirmed." 

FieH,  in  a  long  opinion,  dissents  from  the  judgment  of  the  court,  and  from  all  tlie 
arguments  advanced  in  its  support.  "If  there  be  anything,"  he  says,  "in  the  history 
of  the  coDstitntaon  which  can  be  established  with  moral  certainty,  it  is  that  the  framers 
of  that  instrument  intended  to  prohibit  the  issue  of  legal-tender  notes  both  by  the  general 
government  and  the  states.  The  arguments  presented  by  the  court  and  by  the  advo- 
eaisB  of  legsl  tenders  amounts  to  this:  The  object  of  borrowing  is  to  raise  funds.  The 
asoexing  of  the  quality  of  legal  tender  to  notes  of  the  govemment  will  induce  parties 
to  take  them,  snd  funds  will  thereby  be  more  readily  loaned;  but  something  may  be  said 
oa  simfflring  any  other  provision  which  would  give  to  holders  of  notes  some  advantages, 
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as,  for  instance,  the  provisions  that  notes  of  the  government  sboold  serve  as  a  free 
ticket  on  public  conveyances  of  the  country,  or  give  free  ingress  to  places  of  amusements, 
or  entitle  them  to  a  percentage  from  revenue  of  private  corporations.  The  same  conse- 
quence,  ready  acceptance  of  the  notes,  would  follow,  and  yet  no  one  would  pretend  that 
annexation  of  provisions  of  this  kind,  with  respect  to  the  property  of  others  over  which 
the  borrower  has  no  control,  would  be  in  any  sense  an  appropriate  measure  to  execute. 
There  is  no  invasion  by  the  government  of  the  rights  of  the  third  party  which  may  not 
thus  be  sanctioned  under  the  pretense  that  its  allowance  will  lead  to  the  ready  accept- 
ance of  the  government's  notes  and  produce  the  desired  loans." 


Ik  Hurtado  v.  The  People  of  the  State  of  California,  in  error  to  the  supreme  oourt  of 
that  state,  the  question  involved  was  whether  the  provisions  of  the  state  constitution 
and  the  laws  passed  to  carry  the  same  into  effect,  authorizing  prosecutions  for  felonies 
to  be  by  information,  after  examination  and  commitment  by  a  msgistrate,  without  in- 
dictment by  a  grand  jury,  were  constitutional.  The  plaintiff  in  error,  after  an  exam- 
ination before  a  committing  magistrate,  as  provided  by  section  872  of  the  penal  code  of 
California,  had  been  held  to  answer  for  the  crime  of  murder.  The  district  attorney 
thereupon  filed  an  information  against  him,  charging  him  with  such  crime.  Upon 
this  information,  the  plaintiff  in  error  was  tried,  and  convicted  of  murder  in  the 
first  degree.  Upon  an  appeal  to  the  supreme  court  of  the  state  the  judgment  of 
conviction  was  affirmed.  Thereupon  the  trial  court  ordered  the  plaintiff  in  error  should 
be  brought  before  it,  that  a  day  for  the  execution  of  the  judgment  should  be  fixed.  In 
pursuance  of  said  order,  plaintiff  in  error,  with  his  counsel,  appeared  at  the  bar  of  the 
court,  and  thereupon  the  judge  asked  him  if  he  had  any  legal  reason  to  urge  why  said 
judgment  should  not  be  executed,  and  why  an  order  should  not  then  be  made  fixing  the 
day  for  the  execution  of  the  same.  Thereupon  the  plaintiff  in  error,  by  his  counsel, 
objected  to  the  execution  of  said  judgment,  and  to  any  order  which  the  court  might 
make  fixing  a  day  for  the  execution  of  the  same,  upon  the  grounds,  that  the  said 
plaintiff  in  error  had  been  held  to  answer  for  the  said  crime  of  murder  by  the  district 
attorney  upon  an  information  filed  by  him,  and  had  been  tried  and  illegally  found 
guilty  of  the  said  crime,  without  any  presentment  or  indictment  of  any  grand  or  other 
jury,  and  that  the  judgment  rendered  upon  the  alleged  verdict  of  the  jury  in  such  case 
was  and  is  void,  and  if  executed  would  deprive  the  plaintiff  in  error  of  his  life  or  lib- 
erty without  due  process  of  law.  The  court  overruled  the  said  objections,  and  fixed 
the  time  for  the  execution  of  the  sentence.  From  this  latter  judgment  the  plaintiff 
in  error  appealed  to  the  supreme  court  of  the  state.  That  court  aflfirmed  the  said  judg- 
ment, to  review  which  the  present  writ  of  error  was  allowed  and  has  been  prosecuted. 

In  delivering  the  opinion  of  the  court,  Matthews,  J.,  said:  ''  It  is  claimed  on  behalf  of 
the  prisoner  that  the  conviction  and  sentence  are  void,  on  the  ground  that  they  are 
repugnant  to  that  clause  of  the  fourteenth  article  of  amendment  to  the  constitutioD  of 
the  United  States,  which  is  in  these  words:  '  Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law.'  The  proposition  of  law  we  are 
asked  to  affirm  is  that  an  indictment  or  presentment  by  a  grand  jury,  as  known  to  the 
common  law  of  England,  is  ewRential  to  that '  due  process  of  law,'  when  applied  to  prose- 
cutions for  felonies,  which  is  secured  and  guaranteed  by  this  provision  of  the  consti- 
tution of  the  United  States,  and  which  accordingly  it  is  forbidden  to  the  states  respect- 
ively to  dispense  with  in  the  administration  of  criminal  law." 

This  view  the  court  refused  to  adopt,  and  after  an  eUborate  investigation  into  the 
meaning  of  the  phxase  '*  due  process  of  law,"  affirmed  tiie  judgment  of  the  lower  oonxt^ 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

{Continued.) 

In  addition  to  the  general  doctrine  thus  stated  and  illustrated,  the 
following  sx>ecial  rules,  applying  to  particular  circumstances,  have  been 
the  subject-matter  of  decision.  If  two  persons  successively  appropriate 
water  of  a  stream  by  means  of  their  ditches,  and  a  third  person  turns  into 
the  same  stream,  at  a  place  higher  up  than  the  heads  of  both  these  ditches, 
additional  water  brought  by  means  of  his  own  ditch  from  another  and 
different  stream,  without  any  intention  of  recapturing  the  same,  the 
water  thus  discharged  becomes  publici  juris,  to  all  intents  a  part  of  the 
natural  waters  of  the  stream  into  which  it  is  emptied;  and  it  belongs  to 
the  two  appropriators  according  to  their  priority  of  right — the  one  hav- 
ing made  the  prior  appropriation  is  first  entitled  to  the  increased  flow  to 
the  extent  of  his  appropriation.^ 

i  person  who  had  located  a  mill  site  on  a  stream,  and  appropriated  the 
water  for  the  purposes  of  his  mill,  sold  and  conveyed  all  his  interest  in 
the  water  of  the  stream  to  the  proprietor  of  a  ditch  above  him;  held, 
that  he  had  not  thereby  lost  his  prior  right  to  the  water  which  still 
flowed  down  the  stream  after  such  sale,  as  against  a  third  party  who  had 
appropriated  the  water  below  him  subsequently  to  his  original  appro- 
priation but  before  his  said  sale  and  conveyance.'  In  the  case  of  Strait 
V.  Brown,'  the  supreme  court  of  Nevada  decided  a  point  which  may  be 
of  much  practical  importance.  Although  no  distinction,  in  general, 
exists  between  waters  running  under  the  surface  in  defined  channels, 
and  those  running  in  such  channels  upon  the  surface;  and  although 
water  percolating  through  the  ground  below  the  surface  is  not  governed 
hy  the  same  rules  which  pertain  to  running  streams;  still,  subsequent 
appropriators  can  not,  as  agaiust  the  prior  appropriator  of  the  same 
stream,  lawfully  acquire  rights  to  the  waters  of  the  springs  which  con- 
stitute the  source  of  such  stream,  simply  because  the  means  through 
which  the  waters  are  conveyed  from  the  springs  to  the  stream  are 

1  IHiu  ▼.  Gale,  32  CaL  26.        >  McDonald  y.  Askew,  29  Cal.  200.        >  16  Nev.  817. 
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tions  of   streams  and  lakes  situated  within  the   public  domain,   or 
lands  belonging  to  the  United  States,  as  that  system  has  been  built 
up  by  judicial  decisions  upon  the  foundation  of  local  customs  recognized 
and  ratified  by  the  legislation  of  Congress.     It  is  plain,  upon  an  examin- 
ation and  comparison  of  the  special  rules  formulated  in  the  preceding 
sections,  that  the  system,  in  ilieory  at  least,  furnishes  all  the  possible 
protection  for  the  rights  of  subsequent  and  successive  claimants  after  it 
has  once  admitted  that  a  party  can,  by  prior  appropriation,  obtain  a 
prior  and  exclusive  right  to  the  water  of  a  stream  or  lake,  limited  and 
measured  only,  in  its  extent,  by  the  actual  needs  of  the  particular  pur- 
pose for  which  the  appropriation  is  made.     The  system  places  an  obstacle 
in  the  way  of  a  prior  appropriator's  obtaining  an  exclusive  control  of 
the  entire  stream,  no  matter  how  large;  and  secures  the  rights  of  subse- 
quent appropriators  of  the  same  stream;  by  reqtiiring  that  a  valid  appro- 
priation shall  be  made  for  some  beneficial  purpose,  presently  existing  or 
contemplated;  and  by  restricting  the  amount  of  water  appropriated  to 
the  quantity  needed  for-  such  purpose;  and  by  forbidding  any  change  or 
enlargement  of  the  purpose,  which  should  increase  the  quantity  of  water 
diverted  under  the  prior  appropriation,  to  the  injury  of  subsequent 
claimants;  and  by  subjecting  the  prior  appropriation  to  the  effects  of  an 
abandonment,  by  which  all  prior  and  exclusive  rights  once  obtained 
would  be  lost.     By  these  means,  a  party  is,  in  theory  at  least,  prohibited 
from  acquiring  the  exclusive  control  of  a  stream  or  any  part  thereof,  not 
for  present  and  actual  use,  but  for  future,  expected,  and  speculative  prof- 
it or  advantage:  in  other  words,  a  party  cannot  obtain  the  monopoly  of 
a  stream,  in  anticipation  of  its  future  use  and  value  to  miners,  farmers 
or  manufacturers.     While  the  theory  thus  appears  to  be  admirable,  the 
practical  workings  of  the  system  may  be  attended  with  some  difiiculties, 
and  they  have  certainly  involved  a  great  amount  of  litigation.     When  a 
prior  appropriator  has  actually  established  himself  on  a  stream,  and  is 
diverting  its  waters  by  ditches,  an  attempt  to  enforce  the  rights  of  a  sub- 
sequent claimant  may  be  difficult,  and  may  require  an  expensive  and 
protracted  controversy.     The  prior  appropriator  is  certainly  placed  in  a 
position  of  great  advantage  in  maintaining  his  own  claims,  even  though 
unfounded  and  unlawful,  against  those  who  are  seeking  to  enforce  their 
subsequent  and  lawful  rights  to  use  the  water  of  the  stream.     But  the 
principal  defect  of  the  system,  the  one  capable  of  working  the  greatest 
injustice,  is  inherent  in  the  very  theory  itself,  in  its  fundamental  con- 
ception.    This  defect  is,  the  total  absence  of  any  limit  to  the  extent  of 
a  prior  appropriation — to  the  amount  of  water  which  may  be  taken — 
except  the  needs  of  the  purposes  for  which  it  is  made.     The  prior  appro- 
priator, in  order  to  carry  out  a  purpose  regarded  by  the  law  as  bene- 
ficial, of  great  magnitude — such,  for  example,  as  an  extensive  system 


BiPABUN  Eights — ^The  West  Coast  Dootbine.  301 

of  hydraulic  mining  or  the  irrigation  of  a  large  tract  of  farming  lands, 
or,  donhUess,  the  supply  of  a  municipality — may  divert  and  consume 
withoat  returning  to  its  natural  channel,  the  entire  water  of  a  public 
stream,  nor  matter  what  may  be  its  size,  or  length,  or  the  natural  wants 
of  the  country  through  which  it  flows.  Furthermore,  this  appropriation 
maybe  made  by  a  party  who  owns  no  land  upon  the  banks  of  the  stream, 
and  for  a  purpose  situated  a/  any  distance  from  the  stream  itself,  far  be- 
yond the  region  to  which  the  stream  naturally  belongs,  and  which  would 
naturally  receive  its  benefits.  In  this  manner  the  natural  benefits  of  a  stream 
to  the  lands  situated  upon  its  bank  throughout  its  entire  length  may  be 
completely  destroyed,  and  the  natural  rights  of  all  persons  who  should 
afterwards  settle  and  purchase  lands  adjoining  the  stream  may  he  totally 
ignored,  disregarded,  and  abrogated  by  such  a  prior  appropriation. 

This  first  branch  of  the  discussion  may  be  appropriately  ended  by  the 
statement  of  an  important  point  just  decided  by  the  supreme  court  of 
Califomia,  that,  in  the  absence  of  all  evidence,  it  will  be  presumed  that 
a  stream,  at  the  time  when  its  waters  were  appropriated,  was  a  public 
stream,  and  all  the  lands  on  its  banks  were  public  lands  of  the  United 
States.  There  had  been  several  successive  appropriations  of  a  stream 
called  Lytle  Creek  by  different  parties.  The  court  say:  **  There  is 
nothing  in  the  pleadings  or  findings  to  indicate  that  when  all  the  waters 
of  Lytle  Creek  were  appropriated,  any  of  the  lands  by  or  through  which 
the  creek  flows  had  passed  into  private  ownership.  It  must  be  presumed,, 
therefore,  that  such  lands  were  public  lands  of  the  United  States,  and 
the  rights  to  the  water  of  Lytle  Creek  acquired  by  prior  appropriations 
were  confirmed  by  the  act  of  congress  of  1866.  The  court  found  that 
the  settlement  on  government  land  by  defendant  was  made  after  the  act 
of  1866  took  effect.  Any  rights  which  he  might  acquire,  therefore,  from 
the  government  would  be  subject  to  the  previously  confirmed  appropri- 
ations of  the  water."  "  This  action  was  brought  by  a  prior  appropriator 
to  restrain  the  defendant,  a  subsequent  appropriator  from  an  alleged 
nnlawful  diversion.  It  appeared  that  there  were  other  distinct  and  sep- 
arate appropriators  who  were  not  parties  to  the  suit.  The  court  made 
the  following  important  ruling  concerning  the  necessary  parties  under 
snch  circumstances:  "  In  an  action  by  an  appropriator  of  the  water  of  a 
certain  stream  to  restrain  a  defendant  from  diverting  the  same,  when  the 
court  finds  that  the  plaintiff  has  a  separate  title  to  the  use  of  all  water  for 
a  certain  length  of'  time  out  of  a  longer  period — (namely, '  for  one  hun- 
dred and  thirty-two  hours  and  nineteen  minutes  out  of  each  and  every 
three  hundred  and  seventy-two  hours') — and  that  other  appropriators 
had  a  right  to  the  use  thereof,  but  fails  to  find  as  to  the  order  in  which 
the  persons  interested  in  these  appropriations  used  the  water,  or  as  to 

^  Lytle  Creek  W.  Co.  v.  Peidew,  1  West  Coast  Rep.  866  (decided  Febnugry  12th,  1884). 
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the  times  when  the  period  during  which  the  plaintiff  was  entitled  to  iihe 
exolHslYe  use  would  recur,  no  decree  fixing  the  rights  of  the  plaintiff 
or  prohibiting  the  defendant  from  interfering  therewith,  can  be  rendered, 
unless  all  the  other  persons  entitled  to  the  use  of  the  waters  of  the  same 
stream,  are  before  the  court  as  parties  to  the  action."  The  judgment 
entered  in  favor  of  the  defendant  was  therefore  reversed,  and  the  cause 
was  remanded,  with  direction  that  the  court  below  should  order  all  pe^ 
sons  owning  or  claiming  rights  to  the  use  of  any  of  the  water  of  said 
creek  to  be  made  parties  to  the  action.  J.  N,  P. 

(to  be  CONTUrUBD.) 
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DISTRICT  COURT,  DISTRICT  OF  OREGON. 
Heenbigh  v.  Pullman  Palace  Oab  Oompany. 

FUed  Marchy  188 A- 

LiABiLTTT  OF  THE  MASTER  FOB  THE  AcT  o?  HIS  SERVANT.  A  master  is  liable  for  the  act 
of  his  aervant  when  done  withhi  the  scope  or  general  course  of  his  employment,  although 
done  contrary  to  the  master's  orders. 

Action  for  injary  to  the  person.     The  opinion  states  the  facts. 

JvliuB  Morelandf  for  the  plaintiff. 
Charles  B.  Bellinger^  for  the  defendant. 

Deady,  J.  This  action  is  brought  *by  the  plaintiff,  a  citizen  of 
Minnesota,  against  the  defendant,  a  corporation  formed  under  the 
laws  of  Illinois, '  to  recover  126,000  damages  for  an  injury  to  her 
person,  received  while  traveling  as  a  passenger  on  a  Pullman  palace 
car,  attached  to  a  train  on  the  Northern  Pacific  railway  running 
from  St.  Paul  to  Portland,  and  caused,  as  alleged,  by  the  negligent 
handling  of  a  pistol  by  the  porter  in  charge  of  said  car  while  *4n 
the  discharge  of  his  duty  as  such  porter,"  and  ''while  attending  to 
the  defendant's  business,"  whereby  the  same  fell  on  the  car  floor 
and  was  discharged — the  ball  entering  the  thigh  of  the  plaintiff  and 
inflicting  a  dangerous  wound  therein. 

The  answer  of  the  defendant  controverts  the  allegation  of  the 
plaintiff  that  the  porter  ''\9as  in  the  dischat^e  of  his  duty"  when  he 
let  the  pistol  fall;  and  also  contains  a  plea  in  bar  of  the  action — 
that  the  pistol  mentioned  in  the  complaint  was  the  property  of  a 
passenger  on  said  train,  that  said  porter  received  it  from  the 
owner  and  was  carrying  it  through  the  car  at  the  request  of  said 
owner,  and  not  otherwise,  at  the  time  of  the  discharge  and  wounding 
in  the  complaint  mentioned;  and  that  it  is  one  of  the  defendant's 
rules  and  oirections  to  all  its  car  porters  that  they  are  not  permitted 
to  receive  any  package,  baggage  or  article  of  luggage  from  passen- 
gers or  to  become  custodians  thereof,  which  rule  and  order  was  at 
tiie  time  of  the  taking  and  carrying  of  said  pistol  by  said  porter, 
well  known  to  him;  and  that  said  porter  in  so  receiving  and  carry- 
ing said  pistol  was  acting  in  violation  of  the  defendant's  orders. 

To  this  new  matter  the  plaintiff  demurs,  for  that  it  does  not  con- 
stitute a  defense  to  the  action. 

A  corporation  is  liable  to  the  same  extent  as  a  natural  person  for 
an  injury  caused  by  its  servant  in  the  course  of  his  employment. 
Moore  v.  Fitchburg  Eailway  Company,  4  Gray,  465.  Thayer  v.  Bos- 
ton, 19  Pick.,  511. 

In  Story  on  Agency  (g  452),  it  is  laid  down  that  a  principal  is 
"liable  to  third  persons  in  a  civil  suit  for  the  frauds,  deceits,  con- 
cealments, misrepresentations,  torts,  negligences  and  other  mal- 
feasances or  misfeasances  and  omissions,  although  the  principal  did 
not  authorize  or  justify,  or  participate  in,  or,  indeed,  Imow  of  such 
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misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of  them. 
In  all  such  cases  the  rule  applies,  respondeat  superior;  and  it  is 
founded  on  public  policy  and  convenience;  for  in  no  other  way 
could  there  be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal,  or  indirectly  with  him  through  the  in- 
strumentality of  agents.  In  every  such  case  the  principal  holds  out 
his  agent,  as  competent  and  fit  to  be  trusted;  and  thereby,  in  effect, 
he  warrants  his  fidelity  and  good  conduct  in  all  matters  within  the 
scope  of  his  agency." 

In  Eamsden  v.  Boston  &  Albanv  Ey  Co.,  104  Mass.,  117,  it  was 
held  that  the  corporation  was  liable  to  an  action  for  an  assault  and 
battery,  for  the  act  of  its  conductor  in  wrongfully  and  unlawfully 
attempting  to  seize  the  parasol  of  a  passenger  for  her  fare.  In 
delivering  the  opinion  of  the tsourt,  Mr.  Justice  Gray  said:  '  'If  the 
act  of  the  servant  is  within  the  general  scope  of  his  employment, 
the  master  is  equally  liable,  whether  the  act  is  williul  or  merely 
negligent,  or  even  if  it  is  contrary  to  an  express  order  of  the 
master." 

The  Philadelphia  <Sc  Beading  Eailway  Co.  v.  Derby,  14  How., 
294,  a  servant  of  the  corporation  ran  an  engine  on  its  track  contrary 
to  its  express  order,  and  thereby  caused  a  collision  in  which  the 
defendant  was  injured;  and  it  was  held  that  the  corporation  was 
liable  for  the  injury. 

In  delivering  the  opinion  of  the  court  Mr.  Justice  Grier  said: 
**The  rule  of  respondeat  superior,  or  that  the  master  shall  be 
civilly  liable  for  the  tortious  acta  of  his  servant,  is  of  universal  ap- 
plication, whether  the  act  be  one  of  omission  or  commission, 
whether  negligent,  fraudulent  or  deceitful.  If  it  be  done  in  the 
course  of  his  employment,  the  master  is  liable;  and  it  makes  no 
difference  that  the  master  did  not  authorize,  or  even  know  of  the 
servant's  act  or  neglect,  or  even  if  he  disapproved  or  forbade  it,  he 
is  equally  liable,  if  the  act  be  done  in  the  course  of  his  servant's 
employment." 

The  authorities  to  this  point  might  be  multiplied  indefinitely; 
but  these  are  sufficient. 

Tried  by  them,  this  defense  is  clearly  bad.  It  is  not  alleged  that 
the  corporation  commanded  the  porter  to  do  the  act  which  caused 
the  injury  to  the  plaintiff,  and  therefore  if  it  was  not  done  in  the 
course  of  his  employment  it  is  not  liable  therefor.  But  if  the  act 
was  done  Jn  the  course  of  his  employment,  the  corporation  is  liable 
to  the  plaintiff  for  the  injury  caused  thereby,  notwithstanding  the 
order  to  the  porter.  The  case,  so  far  as  appears,  must  turn  on  the 
issue  made  by  the  denial  of  the  allegation  that  the  porter  was  in  the 
discharge  of  his  duty  or  the  course  of  his  employment,  at  the  time 
he  let  the  pistol  fall.  And  whether  he  was  acting  contrary  to  his 
employers'  order  or  not,  is  altogether  immaterial. 

In  Wharton  on  Negligence  (g  157)  in  discussing  this  subject  the 
learned  author  says  'Hhat  he  who  puts  in  operation  an  agency 
which  he  controls,  while  he  receives  its  emoluments,  is  responsible 
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for  the  injuries  it  incidentally  inflicts.     Servants  are  in  this  sense 
machinery,  and  for  the  defects  of  his  servants  within  the  scope  of. 
their  emplfyymeiit,  the  master  is  as  much  liable  as  for  the  defects  of 
his  machines." 

And  Cooley  on  Torts  (639)  says:  **It  is  immaterial  to  the  mas- 
ter's responsibility  that  the  servant  at  the  time  was  neglecting  some 
rule  of  caution  -which  the  master  had  prescribed,  or  was  exceeding 
his  master^s  instructions,  or  was  disregarding  them  in  some  partic- 
ular, and  that  the  injury  which  actually  resulted  is  attributable  to 
the  serrant's  failure  to  observe  the  directions  given  him.  In  other 
words,  it  is  not  sufficient  for  the  master  to  give  proper  directions; 
he  must  also  see  that  they  are  obeyed." 

On  page  540  the  learned  author  gives  an  apt  illustration  of  the 
mle.  A  farm  servant  burned  over  the  fallow  when  the  wind  was 
from  the  west,  and  thereby  destroyed  the  adjoining  premises  on  the 
east,  although  he  had  been  directed  on  that  very  account,  not  to 
set  out  the  fire  unless  the  wind  was  in  the  west,  and  the  master  was 
responsible. 

The  cases  cited,  by  counsel  are  not  in  conflict  with  this  conclu- 
sion. They  are  Wharton  on  Negligence,  g  168,  Tutler  v.  Voght,  13 
m.,  285,  Oxford  v.  Peter,  38  111.,  435,  Foster  v.  the  Essex  bank,  17 
Mass.,  508,  and  Mali  v.  Lord,  39  N.  Y.,  381.  They  are  only  to  the 
effect,  as  is  said  in  Oxford  v,  Peter,  that  the  master  is  not  liable 
'"for  the  willful  or  malicious  acts  of  his  servant,  unless  it  is  in^'fur- 
therance  of  the  business  of  the  master.'* 

The  contention  in  these  cases  was  not  as  to  the  rule  of  law,  but 
the  application  of  it — ^whether  the  act  complained  of  was  done  in 
the  furtherance  of  the  business  of  the  master,  or  rather  in  the 
coarse  of  the  servant's  employment. 

Sometimes,  this  is  a  very  nice  question  and  difficult  to  determine; 
but  the  rule  of  law  is  I  think  undisputed — that  were  the  servant  is 
acting  in  the  course  of  or  within  the  scope  of  his  employment,  the 
master  is  liable  for  his  acts  of  commission  or  omission  as  if  they 
were  his  own;  and  this,  notwithstanding  the  servant  may  haveactea 
contrary  to  his  master's  orders. 

Whether  the  act  complained  of  in  this  case  was  within  the  scope 
of  the  porter's  employment,  on  that  occasion,  will  be  ascertained 
from  the  evidence  on  the  trial  of  the  issue  elsewhere  made  in 
the  case. 

The  demurrer  is  sustained. 
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SUPREME  COURT  OF  COLORADO. 
Chapman  et  al.  v.  Pocook  et  al. 

Filed  February  29,  I884. 

A  JuDOHKNT  Taxing  and  Afpobtionino  the  Costs  of  a  Bbcbivkr  will  not  be  du* 
turbed  when  the  only  parties  who  could  be  affected  by  a  re-taxation  of  ooets  are  not 
before  the  appellate  court. 

Erbob  to  the  district  court  for  Lake  county.  The  opinion  states 
the  facts. 

B.  D.  Ihompaon  and  W.  H.  Nash,  for  the  plainti£k  in  error. 
H.  C.  Dillon,  for  the  defendants  in  error. 

Stone,  J.  The  only  question  brought  up  for  review  relates  to 
the  taxing  of  costs  in  the  case.  The  plaintiffs  were  one  of  eight 
different  sets  of  attaching  creditors,  who  brought  separate  suits 
against  the  defendants  in  the  district  court  of  Lake  county.  Upon 
petition  of  all  the  plaintiff  creditors  a  receiver  was  appointed  by  the 
court  to  take  and  dispose  of  the  goods  of  the  defendant  firm  for  the 
benefit  of  the  creditors.  The  ^oods  when  seized  by  the  sheriff 
under  the  attachment  writs  were  m  the  hands  of  a  third  pariy  who 
intervened  in  the  suits  as  prior  claimants  of  the  property.  The 
suits  were  afterwards  dismissed  at  the  costs  of  the  plaintifb  accord- 
ing to  stipulation,  the  receiver  was  discharged,  and  all  the  propertv 
and  proceeds  in  the  hands  of  the  receiver  ordered  to  be  paid  ancl 
delivered  to  the  interveners. 

A  referee  was  appointed  by  the  court  to  investigate  the  accounts 
and  doings  of  the  receiver  and  report  his  proper  compensfttion,  and 
upon  a  hearing  had  upon  the  report  of  the  referee,  and  upon  excep- 
tions to  the  report  of  the  receiver,  the  court  approved  the  receiver  s 
report,  and  taxed  up  the  costs  as  follows:  the  clerk's  and  sheriff's 
fees  were  taxed  to  each  party  plaintiff,  as  the  same  were  incurred  by 
each  severally,  and  the  total  amount  of  the  fees,  costs,  and  expenses 
of  the  receiver  as  approved  by  the  court  was  divided  into  eight 
e^ual  parts,  and  one-eighth  of  the  whole  taxed  against  each  of  the 
eight  parties  plaintiff. 

At  a  succeeding  term  of  the  court  and  before  another  jud^e  of  said 
court,  defendants  moved  for  final  judgment  against  the  plaintiffs  for 
the  costs  as  theretofore  allowed  and  taxed,  when  a  cross  motion  was 
made  by  the  plaintiffs  in  error  herein,  to  retax  the  costs,  so  as  to 
apportion  the  costs  of  the  receiver  in  proportion  to  the  respective 
amounts  sued  for  by  each  party  plaintiff,  instead  of  taxing  an  equal 
portion  to  each. 

The  amounts  of  the  several  claims  sued  for  varied  from  a  few 
hundred  to  several  thousand  dollars,  that  of  the  plaintiffs  in  error 
being  $328.80,  and  the  largest  of  the  others  bein^  $4,473:67,  and 
it  was  claimed  by  plaintiffs  in  error  to  be  inequitable  that  each 
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should  be  taxed  a  like  amotint  of  the  oompensation  and  costs  of  the 
leoeiyer. 

In  respeot  to  the  amount  of  compensation  and  costs  allowed  the 
receiyer,  which  appears  to  have  swallowed  up  the  most  of  the  prop- 
erty that  came  into  his  hands,  and  in  respect  to  the  proportion  of 
costs  taxed  to  plaintiffs  in  error,  which  greatly  exceeded  the  amount 
of  their  entire  claim  against  the  defendants,  the  case  certainly  pre- 
sents features  of  hardship  scarcely  met  with  in  litigation;  but  there 
is  another  feature  of  the  case,  a  consideration  of  which  precludes 
OS  from  interfering  to  reverse  the  ruling  and  judgment  of  the  court 
below  complained  of. 

Since  the  property  attached  passed  out  of  the  hands  of  the 
defendants,  and  was  adjudged  by  the  court  to  go  to  the  interrenor, 
the  plaintiffs  dismissing  their  suit  at  their  own  costs,  it  is  evident 
(hat  a  re-taxation  of  the  costs  would  not  affect  the  defendants  in 
ihe  least.  The  only  parties  to  be  affected  by  such  re-taxation  of 
costs  are  the  other  plaintiflb,  the  co-plaintiffs  of  plaintifiis  in  error, 
and  those  parties  not  having  been  made  parties  to  the  action  in  this 
court  are  not  before  us.  In  this  view  it  is  unnecessary  for  us  to 
pass  upon  the  question  whether,  if  such  co-plaintiffs  had  been 
made  parties  to  the  scire  facias  herein,  this  court  would  be  war- 
ranted upon  the  case  presented  by  the  record  in  reversing  the 
ruling  of  the  court  below,  and  directing  a  re-taxation  of  the  costs 
as  prayed  by  the  plaintiffs  in  error. 

It  is  sufficient  to  say  that  the  only  parties  to  be  affected  adversely 
by  the  relief  sought  herein  are  not  before  us,  and  hence  we  cannot 
review  the  rulings  and  judgment  of  the  court  below  in  the  absence 
of  proper  and  necessary  parties  to  the  action  therefor. 

J^idgment  affirmed. 


EiNO  V.  The  People,  etc. 

Filed  February  £9^  I884, ' 

Ah  iNDicncERT  roB  Fornication  is  Sufficient  that  Charoks  that  the  defendant  and 
ft  ootun  womiin  "did  then  and  there  unlawfully  live  together  in  an  open  state  of  fomi- 


EviDKvcs  nr  a  Pbosbcution  fob  Fornication  bevibwed  and  held  to  establish  an  overt 
act  on  the  part  of  the  defendant. 

Ebbob  to  the  district  court  for  Clear  Greek  county.  The  opinion 
states  the  facts. 

By  the  Goubt.  The  first  assignment  of  error  requires  no  argu- 
ment from  us;  it  is  answered  bj  the  indictment  itself. 

The  offense  is  charged  jointly;  the  lan^age  is  ' '  tiiat  Theodore 
King  *  *  »  and  one  Martha  Estes  did,  then  and  there,  unlaw- 
folly  live  together  in  an  open  state  of  fornication.'*  This  is  sub- 
stantially the  language  of  the  statute.  In  Delaney  v.  The  People, 
10  Mich.  241,  cited  and  relied  on  by  counsel,  the  information 
ohaiged  that  Thomas  Delaney    *****  did  lewdly  and  lascivi- 
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ously  associate  and  cohabit  with  Mary  Stewart."  The  Court  held 
that  Mary  Stewart  could  not  be  convicted  of  the  statutory  offense 
upon  this  information,  and  hence  Delaney  could  not;  that  the  offense 
was  made  joint  by  statute,  and  each  must  not  only  join  in  the  act  or 
acts,  but  that  both  must  do  so  ** lewdly  and  laciviously,"  or  neither 
could  be  convicted,  and  therefore  the  information  must  charge  them 
jointly.  This  conclusion  concerning  the  indictment  or  information 
is  not  uncontradicted.  See  Bishop  on  Stat.  Crimes,  sec.  708,  and 
cases.  But,  as  already  observed,  the  objection,  even  if  available  in 
a  proper  case,  is  without  foundation  in  the  one  before  us. 

The  assignment  based  upon  error  in  the  admission  of  testimony 
is  not  well  taken. 

Counsel  admit  that  ''if  there  bad  been  any  evidence  of  any  overt 
act  of  plaintiff  in  error  in  connection  with  Martha  Estes/'  the  evi- 
dence  of  which  they  complain  was  proper. 

The  witness  Campbell  testfiies  as  follows:  ''King  told  me  after 
the  indictment  was  found,  that  he  did  not  see,  as  she  was  a  public 
woman,  why  he  should  be  prosecuted  for  sleeping  with  her  any 
more  than  others  were  who  went  to  the  Bow  and  slept  with  other 
women." 

No  testimony  was  offered  contradicting  this  witness  or  questioning 
the  foregoing  statement  made  by  him. 

We  are  not  advised  of  counsels'  views  as  to  what  proof  would  be 
sufficient  to  establish  "the  overt  act,"  as  they  term  it;  but,  in  our 
judgment,  the  court  below  and  jury  were  not  far  astray  in  consider- 
ing this  undisputed  evidence  as  ample  to  dispel  any  doubt  upon  the 
question. 

These  are  the  only  objections  we  deem  it  necessary  to  notice. 

The  judgment  will  be  affirmed. 

Affirmed. 


People,  ex  bel.  Attobney  Genebal,  v.  City  Bai^  of  Leadville. 

FUed  Februa/ry  99, 1884* 

Forfeiture  of  Corporate  Franchise.— The  franchise  and  charter  of  a  banking  cor- 
poration will  be  adjudged  forfeited,  and  the  corporation  ousted^  of  the  same,  ▼hen  the 
corporation  continues  to  carry  on  its  business  beyond  the  time  limited  hj  a  conditkin  in 
its  charter,  although  such  business  is  carried  on  solely  for  the  purpose  of  dosii^  up  tl&« 
stairs  of  the  bank,  in  anticipation  of  a  voluntary  dissolution. 

Quo  Wabbanto.    The  opinion  states  the  facts. 

D.  F.  Vrmt/y  Attorney  General,  and  L.  S.  Dixon,  for  the  plaintiff. 

Marsh,  Parsons  &  Walling,  for  the  defendant. 

Stone,  J.  In  his  information  herein  the  relator,  the  attomoT 
general  of  the  state,  represents  that  the  respondent,  the  City  Bank 
of  Leadville,  was  incorporated  on  the  9th  day  of  June,  1882,  and 
organized  as  a  banking  corporation  under  and  in  pursuance  of  the 
provisions  relating  thereto  contained  in  the  act  of  the  general 
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assembly  of  Colorado,  entitled  ''An  act  to  provide  for  the  formation 
of  corporations,"  approved  March  14th,  1877,  and  thereby  became 
a  body  corporate  >by  the  name  aforesaid  witli  a  capital  stock  of 
$100,000,  fifty  per  cent,  of  which  was,  npon  such  organization,  paid 
into  its  treasury  in  cash,  and  a  certificate  to  that  effect,  under  the 
oaths  of  the  president  and  cashier  thereof,  filed  in  the  proper  offices 
of  the  state  and  of  the  county  of  Lake,  and  that  from  that  time 
nntil  the  filing  of  this  information  has  continued  to  transact  the  busi- 
ness of  such  banking  corporation ;  that  by  the  terms  of  the  statute 
aforesaid  the  respondent  corporation  was  forbidden  to  continue  the 
tracsaction  of  its  business  beyond  theperiod  of  oneyearfrom  and  after 
the  date  of  its  creation  and  organization  unless  its  entire  capital  stock 
was  fully  paid  up  in  cash;  that  the  residue  of  said  capital  stock,  to 
wit:  the  sum  of  $50,000,  was  not  so  fully  paid  up  at  the  expiration 
of  one  year  as  aforesaid,  to  wit:  on  the  ninth  day  of  June,  1883,  nor 
has  the  same  since  been  so  paid  up,  but  that  on  the  contrary,  the 
som  of  $36,000  of  said  capital  stock  had  been  issued  prior  to  the 
said  last  mentioned  date,  and  not  paid  for  in  cash,  and  that  no  pay- 
ment thereof  has  since  been  made^  as  by  law  required.  The  said 
relator  therefore  avers  that  the  charter  and  franchise  of  the  said 
respondent  bank  have  become  forfeit,  and  that  for  the  space  of 
more  than  seven  months  last  past  said  respondent  has  exercised, 
and  still  continues  to  exercise  the  privileges  and  franchises  of  a 
banking  corporation  without  warrant  of  law,  and  therefore  has 
nsorpea,  and  still  usurps,  the  same. 

Wnerefore,  the  relator  prays  the  process  of  this  court,  that  the 
respondent  answer  to  the  people  of  the  state  why  its  said  franchise 
ana  chsoier  should  not  be  adjudged  forfeit,  and  the  respondent 
ousted  of  the  same. 

The  answer  of  the  respondent  filed  herein,  denies  that  the  said 
bank  has,  for  and  during  the  period  alleged  in  the  information, 
used  or  usurped  the  privileges  and  franchises  of  a  banking  corpora- 
tion without  warrant  of  law,  for  that,  on  the  contrary,  during  said 
period,  the  acts  and  doings  of  said  bank  have  been  exercised  for 
the  sole  purpose  of  closing  up  the  affairs  of  said  bank,  and  sur- 
rendering its  charter. 

After  setting  out  a  statement  of  the  affairs  and  financial  condition 
of  the  bank,  together  with  some  of  the  causes  leading  to  the  sus- 
pension of  its  business  as  a  bank,  the  answer  avers  that  on  the 
sixteenth  of  January  last  past,  for  the  purpose  of  lessening  the 
expenses  of  winding  up  and  settling  the  affairs  of  the  bank,  and 
being  duly  authorized  thereto,  the  said  bank,  by  its  duly  authorized 
officers,  executed  and  delivered  to  D.  H.  Dougan  a  deed  of  assign- 
ment of  all  its  property  and  assets,  in  trust,  conditioned  that  the 
said  Dougan  should  proceed  at  once  to  reduce  the  said  assets  and 
property  to  money,  and  apply  the  same  to  the  payment  of  the  debts 
of  the  bank;  that  the  said  JDougan  duly  accepted  such  assignment  and 
trusty  and  took  possession  of  the  said  property  and  assets,  and  holds 
the  same  for  the  purpose  of  said  trust,  and  that  "thereupon,  then 
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and  there,  said  bank  closed  its  doors  and  thenoe  hitherto  the  same 
have  remained  closed.'* 

The  answer  concludes  by  prating  for  such  judgment  and  decree 
of  this  court  as  will  protect  the  interests  of  said  bank  and  the  stock- 
holders thereof,  and  the  interests  of  such  as  are  prosecuting  any 
suits  now  pending,  or  hereafter  to  be  brought,  against  said  respond- 
ent bank. 

The  answer  in  effect  confesses  the  substantial  charge  alleged 
against  it  in  the  information,  to  wit:  that  its  charter  and  muichises 
have  become  liable  and  subject  to  be  declared  forfeit  and  surren- 
dered to  the  state. 

Upon  the  pleadings,  therefore,  it  only  remains  for  this  court  to 
pronounce  a  judgment  in  accordance  witn  the  prayer  of  the  relaknr, 
and  properly  conditioned  with  respect  to  the  rights  of  parties  in 
interest,  as  prayed  by  respondent,  and  as  provided  by  law.  The 
statute  concerning  the  dissolution  of  corporations.  General  Laws, 
sections  307,  308  and  309,  makes  ample  provisions  in  cases  of  sudi 
dissolution,  for  the  mode  and*  manner  of  settling  up  the  affiairs  of 
the  dissolved  corporation,  in  view  of  the  rights  of  parties  in  interest, 
and  for  the  protection  of  such  rights. 

Neither  the  relator  nor  the  respondent  has  asked  for  any  specific 
judgment  or  decree,  aside  from  that  touching  the  forfeiture  of  the 
charter  and  franchise  of  the  corporation. 

The  judgment  of  the  court,  therefore,  is,  that  the  charter  and 
franchise  of  the  said  respondent,  the  Oity  Bank  of  Leadville,  here- 
tofore doing  business  as  a  banking  corporation  at  the  ci<^  of  Lead- 
ville,  in  the  county  of  Lake  and  state  of  Colorado,  be  adjudged  and 
held  forfeit,  and  that  the  said  corporation  be  denied  and  protiibited 
the  further  possession,  use  and  exercise  of  any  and  all  tne  rights, 
powers  and  privileges  of  the  charter  and  franchises  aforesaid;  and 
that  the  said  corporation  be  dissolved;  and  inasmuch  as  it  appears 
from  the  answer  of  respondent  herein,  that  the  property,  assets,  and 
affairs  of  the  said  corporation  are  already  in  the  possession  and  con- 
trol of  a  trustee  duly  appointed  and  authorized  to  settle  up  the  busi- 
ness concerns  of  the  said  corporation,  a^d  for  that  no  other  or  different 
person  has  been  prayed  to  be  by  the  court  appointed  as  trustee  at 
officer  for  such  purpose,  the  said  trustee  already  appointed  as  afore- 
said is  at  liberty  to  proceed  in  the  proper  discharge  of  his  duties  in 
the  premises  in  the  settlement  of  the  business  and  winding  up  the 
affairs  of  said  respondent  corporation,  in  accordance  with  law  and 
the  statutes  in  sucn  case  applicable;  and  provided,  further,  that  the 
prosecution  or  defense  of  actions  heretofore  brought  by  or  against 
the  said  bank  and  pending  at  the  time  of  the  filing  of  tnis  informa- 
tion, shall  in  no  way  be  affected  by  this  judgment  or  decree;  but 
such  cases  may  be  prosecuted  or  defended  in  the  name  of  the  said 
banking  corporation  by  the  said  trustee  or  assignee,  appointed  and 
authorized  as  aforesaid. 
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People  ex  bel.  Elliott  v.  Green. 

Filed  February  t9,  I884. 

ArroRNST  at  Law— Malconduct  in  hib  Office— Removal  from  the  Bar— It  appearing 
that  an  attorney  at  law  stopped  a  judge  of  a  court  as  he  was  driving  through  the  public  street 
io  oompany  witk  his  daughter,  a  young  lady,  and  thereupon  addressed  abusive,  insulting  and 
threatening  language  to  such  judge  concerning  his  judicial  action  in  a  certain  cause^  previously 
and  then  pending  uid  undetermined  in  the  court  01  which  he  was  a  judge,  wherein  the  said 
attorney  was  oonnsel  for  one  of  the  parties;  and  that  he  accused  said  judge  of  tyranny  and 
oppression  in  said  cause,  and  having  procured  its  submission  to  a  prejudiced  judge  for  trial; 
a&ii  that  he  assailed  said  judge  with  vile  epithets,  and  threatened  to  expose  him  ov  publish- 
ioif  the  said  accusations  in  the  newspapers;  and  it  further  appearing  that  the  said  attorney 
refuses  to  retract,  apologize  for,  withdraw,  or  modify  these  accusations,  but  on  the  contrary 
still  justiBes  his  conduct  and  insists  that  he  has  not  violated  any  proiessional  duty;  and  it 
farther  appearing  that,  upon  an  opportunity  given  him  to  substantiate  his  said  charge  bv 
eridenoe,  he  has  entirely  failed  to  prove  their  truth.  HeUlt  that  such  acts  constitute  **  mal> 
oo&dact  in  his  office"  lor  which  the  attorney  should  be  removed  from  the  bar,  under  the 
rtatute  which  provides  "that  the  justices  of  the  supreme  court  shall  have  power,  at  their  dis- 
cretion, to  sferLKe  the  name  of  any  attorney  or  counsellor  at  law  from  the  roll  for  maloonduct 
in  his  office.** 

The  same— Jurisdiction  of  the  Court  to  Punish  Attorneys  at  law  for  their  Malcon- 
DUCT  IN  Office.  It  is  not  necessary,  in  such  a  case,  that  the  indignity  or  insult  to  the  judge 
•hould  oocur  in  open  court,  nor  that  it  should  constitute  a  statutory  contempt  of  court,  in 
order  to  confer  on  the  supreme  court  jurisdiction  to  dlbbar  therefor. 

Proceeding  before  the  supretne  court  to  remove  an  attorney  and 
counsellor  at  law  from  the  bar.     The  opinion  states  the  facts. 

D.  F.  Urmy^  AUomey-Oeneral,  L.  S.  Dixon  and  L.  C.  liockweU, 
for  the  relator. 

B.  F.  Bice,  B.  F.  Montgomery  and  T.  A.  Oreen,  for  the  respondent. 

Beck,  C.  J.  The  petition  of  the  Eon.  Victor  A.  Elliott  judge  of 
the  distxict  court  of  the  second  judicial  district  of  this  state»  recently 
filed  in  this  court,  charges  the  respondent,  Thomas  A.  Green,  a 
duly  licensed  attorney  at  law,  residing  in  the  city  of  Denver,  with 
maloonduct  in  his  office  as  an  attorney. 

It  charges  that  the  respondent  halted  the  relator  as  he  was  driving 
through  uie  street  with  nis  daughter,  a  young  lady,  and  addressed 
abusive,  insulting  and  threatening  language  to  him  concerning  his 
judicial  action  in  a  certain  cause,  theretofore  and  still  pending  and 
UDdetermined  in  the  district  court  of  Arapahoe  county,  wherein  said 
Green  was  counsel  for  the  defendants.  That  he  accused  said  judge 
with  tyrannv  and  oppression  in  said  cause;  that  said  relator  had' 
procurred  iis  submission  to  a  prejudiced  judge  for  trial;  and  further 
that  the  resx>ondent  assailed  the  relator  with  vile  epithets,  and 
threatened  to  expose  him  by  publishing  the  said  accusations  in  the 
newspapers. 

Upon  the  filing  of  the  foregoing  petition  a  rule  was  entered  herein 
that  the  respondent  be  cited  to  appear  and  show  cause  why  his  name 
should  not  be  stricken  from  the  roll  for  maloonduct  in  office. 

The  respondent  appeared  and  answered  the  petition  and  a  hear- 
ing has  been  had.  The  answer  admits  that  .the  facts  contained  in 
the  petition,  descriptive  of  the  respondent's  alleged  conduct,  are 
substantially  true  as  stated,  but  denies  that  he  entertained  the 
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motives  therein  charged  against  him,  to-wit :  that  he  intended  thereby 
to  embarrass,  and  intimidate  the  relator  in  the  discharge  of  his 
official  duties  as  judge  of  said  courts,  or  to  disgrace  him  as  a  judge. 

There  being  no  traverse  of  the  substantial  allegations  of  fact  con- 
tained in  the  petition  for  the  purpose  of  testing  the  intentions  of  the 
respondent,  an  issue  was  framed  presenting  the  question  whether 
the  respond'^nt's  conduct  and  language  to  Judge  Elliott  upon  the 
street  constituted  such  malconduct  in  his  office  as  an  attomey-at- 
law  as  to  warrant  this  court  in  striking  his  n^ame  from  the  roll. 

Upon  the  hearing  the  respondent  was  permitted  to  introduce 
testimony  in  mitigation  of  the  offense  charged  against  him,  the  same 
matters  to  be  considered  in  justification,  if  adjudged  admissible, 
for  that  purpose.  Testimony  was  likewise  produced  by  the  relator 
concerning  the  same  matters  of  fact  mentioned  by  the  respondent's 
witnesses  and,  subsequently,  the  case  was  submitted  to  the  court 
upon  the  briefs  and  arguments  of  counsel  for  the  respective  parties. 

Upon  a  careful  consideration  and  review  of  the  whole  case,  we  are 
of  the  opinion  that  the  respondent's  course  has  been  unreasonable 
and  unprofessional  throughout.  Reprehensible  as  his  conduct  has 
been,  there  is  little  doubt  that  a  retraction  of  his  acts  and  words  at 
any  time  prior  to  the  submission  of  the  case  for  our  judgment,  ac- 
companied by  a  proper  apology  to  the  district  judge  manifesting  a 
disposition  to  make  suitable  reparation  for  the  indignity  offered 
him,  would  have  caused  a  dismissal  of  this  proceeding. 

But  the  attitude  and  bearing  of  the  respondent  have  been,  as  to 
the  relator,  whoUv  defiant.  Mis  position  is,  that  he  has  done  noth- 
ing wrong;  that  his  conduct  was  justifiable,  and  that  no  occasion 
exists  even  for  an  apology  on  his  part.  He  makes  the  further  point 
that  the  offensive  language  complained  of,  having  been  addressed  to 
Judge  Elliott  out  of  court,  the  same  does  not  constitute  a  statutory 
contempt,  and  for  that  reason  it  does  not  warrant  the  respondent's 
disbarment.  Such  being  his  disposition  and  course  in  the  matter, 
it  only  remains  for  us  to  declare  the  law  applicable  to  the  facts  and 
circumstances  of  the  case.  The  language  of  the  statute  upon  the 
subject  of  striking  an  attorney  from  the  roll  is  broad  and  plain.  It 
is:  ''The  justices  of  the  supreme  court,  in  open  court  shall  have 
power  at  their  discretion  to  strike  the  name  of  any  attorney  or 
counsellor  at  law  from  the  roll  for  malconduct  in  his  ojffice.'* 
General  Statutes,  page  136,  sec.  5. 

The  grave  and  delicate  responsibility  imposed  upon  this  court  by 
the  statute  is  duly  appreciated.  The  profession  of  an  attorney  is  to 
him  of  the  highest  importance.  It  comprises  his  regular  means  of 
subsistence.     No  argument,  therefore,  is  necessary  to  show  that  the 

Sower  of  striking  from  the  roll  should  be  most  judiciously  exercised, 
he  case  should  be  clearlv  made  out  to  warrant  a  removal  from  the 
bar,  and  the  removal  should  appear  to  be  necessary,  either  to  the 
maintenance  of  that  degree  of  respect  which  is  due  to  courts  and 
judges,  or  to  preserve  the  respectability  of  the  legal  profession 
itself.    The  power  should  never  be  arbitrarily  exercised. 
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It  may  be  remarked  in  this  connection  that  the  statnte  not  onlj 
Tests  this  conrt  with  a  discretion  which  may  be  exercised,  but  by  impli- 
cation it  enjoins  a  solemn  duty  upon  the  court,  in  a  proper  case 
nmst  be  exercised. 

Said  Chief  Justice  Marshall:  ''This  discretion  ought  to  be 
exercised  with  great  moderation  and  judgment,  but  it  must  be 
exercised."    Ex  parte  Burr,  9  Wbeaton  529. 

A  proper  regard  for  the  integrity  of  our  honored  profession,  and 
for  the  preservation  of  judicial  authority,  recjuires  that  indignities 
of  this  character  to  judges,  on  account  of  rulings  made  in  court,  be 
summarily  dealt  with.  Inaction  under  such  circumstances  would 
be  a  warrant  for  the  perpetration  of  a  similar  outrage,  whenever  an 
nnreasonable  or  evil  disposed  lawyer  might  adjudge  himself  ag- 
grieved by  judicial  action. 

The  necessary  effect  of  an  indecisive  course  in  such  a  case  would 
be  to  impair  confidence  and  respect  in  judicial  authority,  and  to  em- 
barrass the  administration  of  justice. 

The  law  has  made  ample  provision  for  the  correction  of  judicial 
errors,  and  law  abiding  attorneys  avail  themselves  of  such  remedies 
when  occasion  requires.  Those  otherwise  disposed  must  suffer  the 
consequences  of  an  injudicious  course  of  action.  Concerning  the 
respondent's  motives,  we  have  his  denial  that  his  real  motives  were 
those  attributed  to  him  by  the  relator. 

It  is  true  that  respondent  assailed  Judge  Elliott  upon  the  street 
with  low  epithets ,  interspersed  with  charges  of  corruption  and  tyranny, 
accompanied  by  threats  of  exposure  through  the  newspapers,  all  on 
account  of  his  official  action  in  a  cause  still  pending  in  the  district 
court,  and  on  account  of  a  publication  concerning  the  same  which 
criticises  the  course  pursued  by  the  respondent.  But  Mr.  Green  says 
he  did  not  intend  thereby  to  embarrass  or  intimidate  the  iudge  in 
the  discharge  of  his  official  duties,  or  to  disgrace  him  as  a  judge. 

We  fail  to  discover  anything  in  the  case,  however,  which  should 
except  it  from  the  operation  of  the  usual  rule  for  determining  the 
motives  by  which  human  conduct  is  actuated,  viz:  That  the  natural 
and  probable  consequences  of  every  act  deliberately  done  were  in- 
tended by  its  author. 

The  respondent  was  afforded  an  opportunity  to  prove  on  the  hear- 
ing in  mitigation  of  his  alleged  offense,  the  affimative  allegations  of 
his  answer,  that  the  district  judge  had  treated  him  in  an  oppressive 
and  tyrannical  manner,  that  he  had  entrapped  him  into  the  submis- 
sion of  the  Bosco-Smith  case  to  a  prejudiced  and  partial  judge  for 
trial,  and  that  the  relator  caused  the  publication  in  the  Tribune  of 
a  false  and  libelous  account  of  the  proceeding  which  occurred  in  court 
on  presentation  by  the  respondent  of  his  protest  against  further 
action  before  Judge  Sogers.  He  signally  failed  to  sustain,  upon 
the  hearing,  any  one  of  these  allegations. 

His  conduct  is  not  palliated  by  the  plea  of  sudden  passion,  sug- 
gested by  his  counsel,  which  was  incited  upon  reading  the  newspa- 
per article  referred  to,  for  in  the  first  place  said  article  was  not 

No.lS-2. 
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grossly  false,  as  alleged,  and  the  supposed  wrong  done  the  respon- 
dent by  its  publication  was  more  fancied  than  reiQ. 

In  the  second  place,  Judge  Elliott  had  distinctly  informed  him, 
before  the  respondent  gave  vent  to  the  tirade  of  abuse  charged,  that 
he  was  in  no  manner  responsible  for  its  publication.  However 
angry  he  may  have  been  upon  reading  the  article,  therefore,  Jadge 
Elliott  having  wholly  disclaimed  its  authorship,  no  pretext  remained 
on  that  account  for  his  insulting  words,  and  although  uttered  under 
excitement,  thus  produced,  his  conduct  was  wholly  inexcusable. 

The  right  of  lawyers,  in  common  with  other  persons,  to  criticize 
in  a  legitimate  manner  the  conduct  and  rulings  of  judicial  officers, 
is  recognized,  but  this  right  never  extends  to  nor  justifies  indignities 
to  such  officers  concerning  proceedings  in  court,  which  indignities 
would  properly  be  characterized  as  outrageous  if  perpetrated 
upon  private  citizens  concerning  other  matters. 

The  respondent's  objection  to  the  jurisdiction  of  this  court  in  the 
case  is,  in  our  judgment,  not  well  taken.  It  is  not  necessary  that  the 
the  indignity  or  insult  to  a  judge  should  occur  in  open  court,  nor 
that  it  constitute  a  statutory  contempt  of  court,  in  order  to  confer  on 
this  court,  jurisdiction  to  disbar  therefor.  Bearing  upon  this  prop- 
osition the  views  of  Mr.  Justice  Field  are  in  point,  ''  the  obligation 
which  attorneys  impliedly  assume,  if  they  do  not  by  express  declara- 
tion take  upon  themselves  when  then  they  are  admitted  to  the  bar, 
is  not  merely  to  be  obedient  to  the  constitution  and  laws,  but  to 
maintain  at  all  times,  respect  due  to  courts  of  justice  and  judicial  offi- 
cers. This  obligation  is  not  discharged  by  merely  observing  the  rales 
of  courteous  demeanor  in  open  court,  but  it  includes  abstaining  out  of 
court  from  all  insulting  language  and  offensive  conduct  towards  the 
judges  personally  for  their  judicial  acts.  *  ^  «  Whatever  may  be 
thought  in  such  a  case  of  the  power  to  punish  for  contempt,  their 
can  be  no  doubt  of  the  existence  of  a  power  to  strike  the  offending 
attorney  from  the  roll."    Bradley  v.  Fisher,  13  Wall.  335. 

Chief  Justice  Sharswoodof  Pennsylvania,  is  equally  positive  npon 
this  point.  Says  he:  ''No  question  can  be  made  of  the  power  of  a 
court  to  strike  a  member  of  the  bar  from  the  roll  for  official  mis- 
conduct in  or  out  of  court."    Ex  parte  Steinman,  95  Pa.  St.  220. 

To  the  same  effect  are  the  views  of  Chief  Justice  English;  **  The 
power  of  the  court  to  punish  for  contempt  by  fine  and  imprison- 
ment is  one  thin^,  and  its  power  to  strike  an  attorney  from  tne  roll 
is  another  and  distinct  thing,  though  the  misconduct  for  which  an 
attorney  may  be  disbarred  may,  in  some  instances,  involve  a  con- 
tempt of  court."    Beene  v.  The  State,  22  Arkansas,  151. 

The  status  of  the  case  then  is,  that  the  respondent  has  been  ffuilty  of 
conduct  towards  the  relator,  on  account  of  the  latter's  judiciid  action 
in  a  cause  pending  in  the  district  court,  which  warrants  his  disbar- 
ment, and  he  has  produced  no  testimony  which  either  justifies  or 
mitigates  his  offense. 

^^his  showing  is  greatly  to  be  regretted  for  the  respondent  is  a 
man  well  advanced  in  years,  an  attorney  of  considerable  practioe  and 


Bap.  Ct.  Col.]  EELLOoa  v.  FuEMiMa.  816 

experience,  and  one  whose  demeanor  in  other  courts  appears  to 
have  been  polite  and  respectfal.  To  this  effect  is  the  testimony  of 
Judge  Eallett  of  the  United  States  district  court,  and  of  Ex-Judge 
Dawson,  late  judge  of  the  superior  court  of  Denver.  We  may  add, 
also,  that  the  respondent's  deportment  in  this  court  has  always  been 
exemplary.  It  is  probable,  therefore,  that  his  conduct,  in  the 
present  instance,  has  been  the  result  of  passion,  and  of  an  unreason- 
able rather  than  a  vicious  disposition,  when  acting  under  excite- 
ment. 

However  this  may  be,  his  defiant  attitude  in  this  case,  and  his 
persistent  attempt  to  justify  conduct  which  is  indefensible,  leave  us 
no  alternative,  in  view  of  the  law  and  the  evidence,  but  to  adjudge 
him  guilty  of  malconduct  in  his  office  as  an  attorney.  In  consider- 
ation of  his  age  and  standing,  however,  we  are  disposed  to  deal  as 
leniently  with  him  as  may  be  consistent  with  the  maintenance  of 
judicial  and  professional  honor  and  independence  in  this  state. 
Whether  or  not  this  leniency  will  be  exercised,  and  how  soon,  must 
depend,  to  a  great  extent,  on  the  respondent  himself. 

Section  7,  chapter  YI  of  the  general  statute,  makes  provision  for 
restoring  to  the.  bar  any  attorney  whose  name  may  have  been 
stricken  from  the  roll  by  order  of  the  supreme  court,  and  the  judg- 
ment of  the  court  is  that  the  name  of  the  respondent,  Thomas  A. 
Green,  be  stricken  from  the  roll  of  attorneys. 

Bule  made  absolute. 


People  ex  bel.  Eelloog  v,  FLEMma  et  als. 

FUed  FArvary  29,  1884. 

ConsiiTnTiONAL  Law—Tftles  of  Statutes.  Article  Y,  Section  20,  of  the  Constitution 
of  Colorado — "  No  bill,  except  general  appropriation  bills,  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title,"  etc, — is  mandatory,  and  con- 
tains the  deuaration  of  an  essential  condition  to  the  validity  of  legislative  enactments,  and 
so^  much  of  any  act  as  is  not  directly  germane  to  the  subject  expressed  in  the  title,  is 
without  force. 

The  Sams— Title  of  am  act  not  expressing  m  subject.  A  statute  passed  February 
nth,  1883,  is  entitled,  "  An  Act  to  amend  Section  78' of  Chapter  C,  of  the  ixeneral  Laws  of 
the  State  of  Colorado,  entitled.  Towns  and  Cities  and  especially  cities  of  the  second  class^" 
and  provides  for  the  election  of  the  mayor  and  other  city  officers  of  Leadville  on  certain 
days,  prescribes  their  terms  of  office,  and  regulates  their  official  duties.  Chapter  "C,"of 
the  General  Laws  is  not  entitled  **  Towns  and  Cities,  and  especially  cities  of  the  second  class.'* 
nor  is  there  any  other  chapter  so  entitled.  Chapter '  *C,  **  contains  several  subdivisions,  and  only 
one  of  them  contains  78  sections.  Ilie  section  78  only  provides  that  the  mayor  of  a  city 
■hall  be  the  presiding  officer  of  the  city  council,  and  that  he  may  vote  in  case  of  a  tie,  but 
not  otherwise.  JSfeld,  that  the  subject-matter  of  the  said  act  of  February  11, 1883,  was  not 
«xprened  in  its  title,  that  no  part  of  it  was  germane  to  the  subject-matter  of  said  Section  78 
to  which  its  title  referred,  and  which  it  purported  to  amend,  and  that  said  act  was  therefore 
wholly  void. 

Thb  Same— Repealino  CliAUSE.  Said  statute  being  void,  its  repealing  clause  which  pro- 
vides that  "  all  acts  and  parts  of  acts  inconsistent  with  tnis  act  are  hereby  repealed  '  is 
also  inoperative  and  void. 

The  Save— Statute  void  from  Rbfugnanct.  It  seems  that  a  statute  which  provides, 
wiUi  respect  to  all  of  the  city. officials  of  a  certain  city,  that  they  "shall  be  elected  on  the 
fizvt  Tuesday  of  April  in  each  and  every  year,  and  that  each  of  them  shall  hold  his  office  for 
the  term  of  two  years,  and  until  his  successor  is  elected  and  qualified,"  is  void  from  uncer- 
tainty and  repugnancy. 
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Information  in  the  nsLtnre  of  a  quo  warranto,  to  try  the  title  of 
the  respondents  to  certain  public  offices.  The  opinion  states  the 
facts. 

N.  I.  Cleary  for  the  relator. 

Beck,  C.  J.  An  information  in  the  nature  of  a  qwo  warrarUo  was 
filed  in  this  Court  in  the  name  of  The  People,  upon  the  relation  of 
William  Kellogg,  district  attorney  of  the  fifth  judicial  district  of 
this  State,  charging  that  the  respondents  are  unlawfully  holding 
certain  city  offices  in  the  city  of  Leadville;  that  is  to  say:  the  said 
John  1).  Fleming  is  unlawfully  holding  the  office  of  mayor;  the  said 
W.  W.  Officer  is  unlawfully  holding  the  office  of  city  clerk;  the 
said  H.  F.  Sale  is  unlawfully  holding  the  office  of  city  attorney; 
and  the  said  Edward  Cuddihee  is  unlawfully  holding  the  office  of 
city  marshal. 

Upon  the  filing  of  the  information,  a  rule  was  entered  requiring 
the  respondents  to  appear  upon  a  certain  day,  and  show  by  what 
warrant  or  authority  they  and  each  of  them  hold  their  respective 
offices.  Thereupon  a  citation  issued  which  was  personally  served 
upon  the  said  Officer,  Sale  and  Cuddihee,  but  the  said  Fleming  was 
not  found. 

In  respect  to  those  served  with  the  citation,  their  default  to  ap- 
pear and  answer  tbe  rule  herein  entered  against  them,  must  be  con- 
strued as  an  admission,  that  the  matters  of  fact  charged  in  the  in- 
formation are  true. 

The  substance  of  the  information  is  that  said  city  officers  are 
severally  claiming  to  hold  their  respective  offices  for  the  term  of  two 
years  from  the  sixteenth  day  of  April,  A.  D.  1883,  by  virtue  of  an 
election  held  in  said  city,  in  pursuance  of  an  act  of  the  legislature, 
entitled,  *  *An  act  to  amend  section  78  of  chapter  *  C '  of  the  gene- 
ral laws  of  the  State  of  Colorado,  entitled :  towns  and  cities,  and 
especially  cities  of  the  second  class/'  approved  Feb.  11,  1883,  and 
that  said  act  is  believed  to  be  unconstitutional. 

The  first  objection  to  the  act  of  February  11,  1883,  is  that  the 
subject  of  the  act  is  not  sufficiently  expressed  in  its  title.  Sec.  21, 
Art.  V,  of  the  Constitution  is  as  follows : 

"  No  bill  except  general  appropriation  bills  shall  be  passed  contain- 
**  ing  more  than  one  subject,  which  shall  be  clearly  expressed  in  its 
*'  title,  but  if  any  subject  shall  be  embraced  in  any  act  which  shall 
**  not  be  expressed  in  the  title,  such  act  shall  be  void  only  as  to  so 
**  much  thereof  as  shall  not  be  so  expressed." 

All  the  information  to  be  derived  from  an  inspection  of  the  title 
of  this  act  is  that  it  was  proposed  to  amend  a  certain  section  of 
chapter  **  C  "  of  the  general  laws.  There  is  a  chapter  of  the  gene- 
ral laws  which  is  numbered  **  C,"  but  it  is  not  entitled  **  Towns  and 
citieSy  and  especially  cities  of  the  second  class,"  nor  is  there  any 
chapter  in  the  volume  so  entitled. 

Chapter  ''  C  "  comprises  three  separate  legislative  acts,  each  bear- 
ing its  appropriate  legislative  title,  and  the  several  sections  of  all 


Sup.  Ci.  Col.]  Ksuioaa  v.  FLEMora.  317 

said  acts  bearing  their  original  numbers  in  addition  to  the  general 
number  in  the  compilation. 

The  title  given  by  the  compiler  to  the  whole  chapter  is  "  Towns 
AND  Cities. 

The  only  act  in  this  chapter  which  contains  78  sections,  is  enti- 
tled, *'Anact  in  belation  to  municipal  corporations." 

Section  78  of  the  latter  act  is  under  the  sub-division  ''  Cities  of 
the  Second  Class." 

It  is  apparent  that  the  title  of  the  act  in  question  is  very  defect- 
ive in  matters  of  description.  But  a  more  serious  defect  is,  that 
the  subject  of  the  proposed  legislation  was  not  only  not  clearly 
expressed  in  the  title,  but  was  not  expressed  at  all. 

The  history  and  purpose  of  the  constitutional  requirements  re- 
ferred to  is  readily  ascertained  by  consulting  the  numerous  adjudi- 
cations by  courts  of  last  resort,  upon  similar  provisions. 

According  to  Judge  Cooley,  the  provision  was  designed  to  pre- 
vent the  joining  in  the  same  bill,  subjects  diverse  in  their  natures, 
and  having  no  necessary  connection;  also,  to  prevent  the  insertion 
of  clauses  in  a  bill,  of  which  the  title  gives  no  intimation.  People 
V.  Mahaney,  13  Mich.  481. 

Judge  Gardiner  of  New  York,  says,  the  purpose  was  that  neither 
the  members  of  the  legislature  nor  the  public  should  be  misled  by 
the  tiUe.     The  Sun  Mutual  In.  Co.,  v.  The  Mayor,  8  N.  Y.  241. 

Jud^e  Cole  of  Wisconsin,  says,  the  design  and  purpose  of  the 
provision  was  obviously  to  prevent  the  mischief  of  uniting  together 
in  the  same  bill  various  objects  which  had  no  necessary  connection 
with  each  other,  and  in  order  to  guard  the  legislature,  and  commu- 
nity affected  by  the  law,  against  surprise  and  imposition.  Durkee 
V.  The  City  of  Janesville  et  al.,  26  Wis.  697. 

In  view  of  these  citations  it  is  plain,  that  the  design  of  the  con- 
stitutional provision,  that  no  bill  except  general  appropriation  bills, 
should  be  passed  containing  more  than  one  subject  which  should 
be  clearlj  expressed  in  its  title,  was  wholly  disregarded  by  the  leg- 
islature m  the  present  instance. 

The  only  information  in  respect  to  the  subject  and  extent  of  the 
legislation  proposed,  obtainable  from  the  title  of  the  act  of  Feb. 
11,  1883,  was  ,that  it  was  proposed  to  amend  said  section  78.  It  is 
but  rational  to  conclude  from  this  notification  that  the  proposed 
amendment  would  be  germane  to  the  subject-matter  of  the  section 
to  be  amended.  That  section  relates  whoJly  to  the  duties  and  pow- 
ers of  mayors  of  cities  of  the  second  class.  It  is  as  follows:  *'Sec. 
"  78.  The  mayor  of  cities  of  the  second  class  shall  be  the  presid- 
''  ing  officer  of  the  city  council  and  shall  vote  when  there  is  a  tie, 
"  but  not  otherwise." 

In  point  of  fact,  the  subject-matter  of  the  section  is  not  amended 
at  all,  but  re-enacted  in  substantially  the  same  words.  The  amend- 
ments made  were  amendments  to  other  portions  of  the  act,  entitled, 
"  An  Ad  in  rdaiion  to  Municipal  Corporations ^^^  approved  April  4, 
1877,  which  act  contains  104  sections,  one  of  which  is  said  section  78. 
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Other  sections  of*  said  act  make  the  major's  term  of  office  one 
year,  and  provide  that  the  city  clerk,  city  attorney  and  city  marshal, 
shall  be  appointed  by  the  city  Qonncil. 

This  act  attempts  to  change  the  major's  term  of  office  from  one 
to  two  years,  and  makes  the  offices  oif^  city  clerk,  city  attorney  and 
city  marshal,  elective  instead  of  appointed.  It  also  assumes  to  legis- 
late concerning  the  powers,  duties,  compensation,  and  term  of  office, 
of  all  the  foregoing  offices.  As  to  each  and  all  of  said  matters  sec- 
tion 78  is  silent,  save  only  as  to  certain  powers  of  the  Mayor,  and 
those  are  not  changed  by  the  amendment.' 

All  the  foregoing  matters  are  mentioned,  and  provisions  made 
concerning  them  in  other  sections  of  the  former  act,  a  circumstance 
which  maKes  the  title  of  the  latter  act  still  more  misleading  than  it 
would  otherwise  be,  for  it  gave  no  intimation  of  an  intention  to 
alter  these  other  sections,  which  were  really  the  only  sections  af- 
fected bv  the  amendments. 

To  one  familiar  with  the  contents  of  chapter  *'  G,"  or  who  should, 
upon  hearing  or  reading  the  title  of  the  bill  to  amend  section  78, 
open  the  general  laws  and  read  said  section,  together  with  the  rest 
of  the  chapter,  the  title  of  the  proposed  bill  could  not  possibly  con- 
vey the  slightest  intimation  of  the  character  of  its  amendments. 

Indeed,  the  more  intimate  one's  acquaintance  with  said  chapter 
'  ^  0 ,"  the  more  he  would  be  misled  by  said  title,  as  to  the  character 
of  the  amendments  proposed  to  be  made  to  section  78. 

The  doctrine  of  this  court  is  that  sec.  20,  art.  Y,  of  the  constitu- 
tion of  this  state  contains  a  mandatory  declaration  of  an  essential 
condition  to  the  validity  of  legislative  enactments,  and  that  so  much 
of  any  act  as  is  not  directly  germane  to  the  subject  expressed  in  the 
title,  IS  without  force.     C.  &  G.  Koad  Co.  v.  The  People,  5  Colo.  40. 

Now,  what  is  the  subject  expressed  in  the  title  to  this  bill,  and 
what  is  germane  to  this  subject  r 

The  subject  expressed  is:  ''An  Act  to  amend  Section  78  of  chap- 
ter'C.'" 

Germane  to  this  subject  are  those  matters  which  relate  to  the 
subject-matter  of  the  section.  Matters  relating  wholly  to  other 
portions  of  chapter  *'  C  "  and  not  mentioned  in  section  78,  are  for- 
eign to  the  subject  expressed,  and  quite  as  liable  to  mislead,  as  if 
no  such  matters  were  mentioned  in  the  chapter. 

Section  78  makes  the  mayor  the  presiding  officer  of  the  city  coun- 
cil, and  authorizes  him  to  vote  in  case  of  a  tie,  but  not  otherwise. 
Under  a  pretense  to  amend  this  subject  it  was  re-enacted  but  not 
amended,  and  most  radical  changes  made  in  other  portions  of  the 
chapter,  and  affecting  subjects  wholly  foreign  to  those  mentioned  in 
that  section. 

Since  then,  the  essential  condition  to  the  validity  of  legislative 
enactments  required  by  the  constitution  has  been  ignored  in  toto  by 
the  legislature  in  the  passage  of  the  act  of  Feb.  11,  1883,  no  part 
thereof  being  germane  to  the  subject  expressed  in  the  title,  it  be- 
comes our  duty  to  declare  said  act  to  be  toid. 


Sep.  Ot.  Ool.]  EsLLOoa  v.  FLBicma.  3l9^ 

Ooimsel  for  the  relator  also  insists  that  it  is  almml,  repugnant  and 
void  upon  another  ground,  Tiz:  that  in  respect  to  all  of  the  said  city 
officers  it  provides  that  they  shall  be  elected  on  the  first  Tuesday  of 
April  in  each  and  every  year,  and  that  each  shcdl  hold  his  office  for  the 
term  of  tuH)  years,  and  nntil  his  successor  is  elected  and  qualified. 

This  would  appear  to  be  a  proper  case  for  the  application  of  Lord 
Coke's  doctrine  (which  received  such  sharp  criticism  from  the  Eng- 
lish jurists) :  "  that  where  an  act  of  parliament  is  against  common 
"rights,  or  reason,  or  judgment,  or  impossible' to  be  performed^ 
"  the  common  law  shall  con&ol  it— adjudge  it  to  be  void.  Potter'* 
Dwarris  on  Stats,  p.  76. 

Certain  it  is  that  in  this  instance  the  rule  that  in  construing  a 
statute  ''full  sense  and  meaning  must  be  given  to  every  clause  and 
"  provision,"  can  not  be  complied  with. 

Mr.  Dwarris  cites  as  an  instance  of  difficult  construction  *'  where 
the  design  of  the  framera  of  a  law  can  not  he  seen."  Surely  this  must 
be  a  specinoen  of  the  class  of  legislation  referred  to.  I  venture  the 
suggestion  that  a  law  which  requires  the  mayor  of  a  city  to  be 
elected  on  the  first  Tuesday  of  April  in  each  and  every  year  and 
that  he  shall  hold  his  office  for  the  term  of  two  years,  equals  in 
obscurity  of  design  any  act  of  the  British  Parliament  passed  since 
the  days  of  the  tvifena  gemote  of  the  early  Saxons. 

Bat  whether  Lord  Coke's  rule  should  be  applied  and  the  statute 
held  void  as  against  common  reason  and  impossible  to  be  per- 
fonned,  or  whether  the  more  temperate  doctrine  of  Sir  William 
Blackstone  is  applicable,  which  avoids  such  a  law  only  as  to  tha1> 
portion  thereof  giving  rise  to  absurd  consequences,  on  the  theory 
that  they  were  not  foreseen  by  its  f ramers,  it  is  unnecessary  for  us 
to  decide,  since  we  have  already  declared  it  void  on  another  ground. 

This  ruling  disposes  of  all  questions  respecting  the  effect  of  the 
several  provisions  of  the  act,  except  the  repealing  clause  which 
provides  that  ''All  acts  and  parts  of  acts  inconsistent  with  this  act, 
are  hereby  repealed." 

There  are  cases  which  hold  that  the  repeating  clause  of  an  uncon- 
stitutional statute  may  stand  and  have  effect  notwithstanding  the 
invalidity  of  the  rest  of  the  act.  But  there  is  another  class  of  cases, 
apparently  based  on  sounder  reason,  which  hold  that  the  repealing 
clause  is  to  be  understood  as  designed  to  repeal  all  conflicting  pro- 
visions, in  order  that  the  new  statute  can  have  effect,  and  where  the 
statute  itself  is  held  to  be  invalid,  nothing  can  conflict  with  it,  and 
therefore  nothing  is  repealed.  Cooley's  Const.  Lim.,  p.  222,  and 
cases  cited. 

We  adopt  the  latter  view  in  the  present  case,  and  hold  the  re- 
pealing clause  void. 

In  view  of  the  facts,  and  the  law  arising  thereon,  we  find  as  to  the 
respondents  cited  to  appear  and  answer  the  rule  entered  against 
ihem,  that  the  election  by  virtue  of  which  they  claim  their  respect- 
ive offices  was  void  and  of  no  effect,  and  that  they  have  severally 
been  guilty  of  intruding  into  the  said  offices.     But  as  to  the  said 
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John  D.  Fleming,  not  having  been  served  with  process,  his  case  is 
not  before  us,  and  no  action  concerning  it  is  taken. 

It  is  therefore  ordered  and  adjudged  that  said  W.  W.  Officer  be 
and  he  is  hereby  ousted,  and  altogether  excluded  from  the  said 
office  of  county  clerk;  that  the  said  H.  T.  Sale  be,  and  he  is  hereby 
ousted  and  altogether  excluded  from  the  said  office  of  city  attorney; 
and  that  the  said  Edward  Ouddihee  be,  and  he  is  hereby  ousted  and 
altogether  excluded  from  the  said  office  of  city  marshal,  of  said  city 
of  Leadville,  and  tjiat  each  of  them  be  excluded  from  all  the  fran- 
chises, privileges  and  emoluments  thereof. 


EiSEADDEN  t;.  Allen 

Filed  February  £9,  I884. 


Negotiable  Promissory  Note,  What  is.  The  following  instrument,  "S284.  Denver. 
Colorado,  Januarr  12,  1882.  On  or  before  March  12,  1882,  I  promise  to  jMky  to  the  order  of 
J.  O.  Allen,  two  hundred  and  eighty-four  dollars,  at  the  City  National  Buik,  with  interest 
ten  per  cent,  per  annum,  value  received.  This  note  becomes  due  and  p|a3rable  when  (if 
before  March  12, 1882,)  Allen,  Burke  k  Co.  shall  dispose  of  a  part  or  all  their  interest  in  the 
New  York  Hotel,  or  when  the  interest  of  M.  C.  Burke  may  be  sold  or  disposed  of.**  [Signed] 
I'M.  C.  Burke,"  [and  endorsed]  "William  Kiskadden" — ^is  a  negotiable  promissory  note.  It 
is  payable  at  a  day  certain,  and  Dot  upon  any  contingency. 

Endorsement  before  Delivery  to  give  the  Maker  Credit.  When  a  promiaaoTy  note 
made  payable  to  a  particular  person,  or  order,  is  first  endorsed  by  a  third  person,  such  third 
person  Is  held  to  be  an  original  promisor,  or  a  guarantor,  or  an  endorser,  according  to  the 
nature  of  the  transaction  and  the  understanding  of  the  parties  at  the  time  the  tnuuaction 
took  place. 

The  Same.  If  the  endorser  put  his  name  on  the  back  of  such  a  note  at  the  time  it  was 
made,  before  its  delivery  to  the  payee,  or  as  surety  for  the  maker  and  for  his  accommodation, 
to  give  him  credit  with  the  payee,  or,  if  he  participated  in  the  consideration  for  which  the 
note  was  given,  he  must  be  considered  as  a  joint  maker  of  the  note. 

Assignments  or  Error.  The  Court  will  not  review  points  nor  consider  qnestioos  not 
clearly  covered  by  the  asdignments  of  error  on  the  record. 

Appeal  from  the  county  court  of  Arapahoe  cooniy. 
The  opinion  states  all  the  facts.] 

J.  H.  Broum,  for  appellant. 
Brown  dc  Putnam,  for  appellee. 

Stone,  J.  The  action  in  the  court  below,  was  by  appellee  against 
appellant  upon  the  following  instrument,  to  wit: 

••$284.00.  Denver,  Colorado,  Jan.  12,  1882. 

"  On  or  before  March  12,  1882,  I  promise  to  pay  to  the  order  of 
J.  O.  Allen  two  hundred  and  eighty-four  dollars,  at  the  City  National 
Bank,  with  interest,  ten  per  cent,  per  annum,  value  received.  This 
note  becomes  due  and  payable  wnen  (if  before  March  12,  1882.) 
Allen,  Burke  &  Co.  shall  aispose  of  a  part  or  all  their  interest  in 
the  New  York  Hotel,  or  when  the  interest  of  M.  C.  Burke  may  be 
sold  or  disposed  of. 

^SignedJ  "M.  C.  Bufkb. 

'And  endorsed]  '*  William  Kiskadden." 
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Appellee  got  jadgment  for  $298.75,  whieh  judgment  the  appel- 
lant, Eiskadden,  asks  to  have  reviewed,  on  the  grounds  that: 
Firsiy  The  instrament  saed  on  is  not  a  promissory  note; 
Second,  That  there  was  no  consideration  for  the  signing  by  appel- 
lant; 

Third,  That  appellant  was  discharged  by  merger  of  the  contract 
in  a  prior  judgment  in  favor  of  appellee  against  Burke;  and, 

Fourth^  That  appellant  was  merely  a  surety,  and  was  discharged 
by  the  conduct  of  appellee. 

Upon  the  first  ground  it  is  argued  that  the  instrument  is  not  pay- 
able at  a  time  certain,  and  that  is  not  payable  at  all  events. 

We  think  these  objections  are  opposed  to  a  fair  construction  of 
the  instrument. 

The  body  of  the  obligation  is  a  definite  promise  to  pay  at  a  cer- 
tain time;  it  is  in  the  usual  form  of  an  ordinary  promissory  note. 
The  words  appended  to  the  body  of  the  note  provide,  that  if  the 
interest  of  Allen,  Burke  &  Co.,  or  that  of  Burke  alone,  in  a  certain 
hotel,  shall  be  sold  before  the  date  of  maturity  of  the  note,  then  the 
note  shall  become  due  and  payable  upon  the  happening  of  the  event 
of  such  sale.  This  was  a  contingency  which  might  or  might  not 
happen;  but  whether  it  happened  or  not,  the  note  by  express  terms 
became  payable  upon  a  certain  day  mentioned.  This  condition,  there- 
fore, if  given  the  meaning  it  fairly  imports,  does  not  affect  the  char- 
acter of  the  instrument  as  a  promissory  note.  As  to  the  objection 
of  want  of  consideration,  this  is  not  well  taken,  since  the  testimony 
shows,  without  contradiction,  that  the  defendant  endorsed  the  note 
at  the  time  it  was  made,  and  before  delivering  to  the  payee,  and  with 
the  clear  understanding  that  the  note  would  not  be  accepted  unless 
80  signed  by  the  defendant,  and  this  court  has  held,  that  when  a 
promissory  note,  made  payable  to  a  particular  person,  or  order,  as 
in  this  case,  is  first  endorsed  by  a  third  person,  such  third  person  is 
held  to  be  fiUQ  original  promissor,  guarantor,  or  endorser,  according 
to  the  nature  of  the  transaction  and  the  understanding  of  the  parties 
at  the  time  the  transaction  took  place. 

If  he  put  his  name  on  the  back  of  the  note  at  the  time  it  was 
niade,  or  as  surety  for  the  maker  and  for  his  accommodation,  to 
give  him  credit  with  the  payee,  or,  if  he  participated  in  the  consid- 
eration for  which  the  note  was  given,  he  must  oe  considered  as  a 
joint  maker  of  the  note.  Good  v.  Martin,  1  Colo.  165,  and  same 
case  2  Colo.  218. 

Clearly  then,  as  joint  maker,  the  defendant  was  liable,  even  though 
he  did  not  participate  in  the  consideration  for  which  the  note  was 
^ven,  for  in  such  case  he  is  deemed  to  have  adopted  the  considera- 
tion of  his  joint  maker. 

This  being  the  case,  we  need  not  pass  upon  the  special  consider- 
ation, for  which,  as  shown  by  the  testimony,  the  defendant  endorsed 
the  note. 

In  respect  to  the  third  point,  that  the  contract  of  the  defend- 
ant was  merged  in  the  prior  judgment  of  the  plaintiff  against  Burke, 
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a  point  which  is  mode  b;  counsel  for  defendant,  to  lesi 
conceded  liability  of  the  defendant  as  joint  obligor,  we 
8a7,  that  this  point,  even  if  there  be  anything  in  it, »  nc 
raised  by  specific  assi^ment  of  error,  and  in  accordanc 
settled  practice,  we  will  not  undertake  to  review  points 
covered  by  the  assignments  npon  the  record. 

The  other  point  made  by  connsel,  that  the  defendant 
a  surety  on  the  note,  and  that  the  conduct  of  plaintiff  < 
release  sach  liability,  is  unavailing.  In  support  of  the  ' 
above  passed  npon,  the  counsel  for  defendant  admits  t 
ant  was  a  joint  maker  of  the  note,  and  cites  the  case 
Martin  supra,  to  the  truth  of  this  proposition. 

If  then  the  defendant,  as  joint  maker,  was  an  origin 
he  could  not  at  the  same  time  be  liable  merely  as  eatet 

But  if  he  had  been  liable  only  as  surety,  the  cond 
tiff  set  np,  to  wit:  that  subsequent  to  the  matority 
plaintiff  paid  a  sum  of  money  to  Burke,  equal  in  amoi 
this  note,  in  settlement  of  a  certain  suit  of  Burke  aga 
was  not  of  that  character  which  would  of  itself  operat' 
the  supposed  suretyship  liability  of  defendant  upor 
question. 

The  judgment  of  the  court  below  is  affirmed. 


MooNET  V.  People. 

FiUd  Fcbnary  t9.  18S4. 

A  Challenqb  of  a  Jdror  roR  Cause,  on  trr  Ground  that  he  HAr 
which  hitd  tried  &  priaaner  jointly  indicted  with  the  defeadaiit,  will  no 
■ach  facta  appekr  in  the  record. 

EaBOHBODBLT  SUSTAINIKO  A  CHALLEHOE  OF  A  JUROB  FOB  CaUSB  is  gl 

IErbok  to  the  district  court  for  JeffersoD    couni" 
states  the  faots. 
F.  A.  Naylor  for  the  plaintiff  in  error. 
Attorney  General  for  the  defendant  in  error. 

Beck,  C.  J.  Plaintiff  in  error  was  indicted  fc 
jointly  with  Enos  C.  Good  and  George  Good  loy  ^ 
Jefferson  county,  at  the  November  term,  ISHX,  of 
of  said  county. 

Upon  his  own  motion  plaintiff  in  error  -was  a\ 
trial,  which  resulted  in  a  verdict  of  guilty,  tapon  ^ 
ienced  to  a  term  of  penal  servitude  in  the  state  pe 
years. 

Eight  errors  are  assigned  as  having  occonred  - 
first  of  which  seems  to  oe  well  taken. 


Ui 
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It  is  as  follows:  '^he  court  erred  in  snstainin^  tbe  challenge  to 
F.  C.  !fflemman  who  was  called  as  a  juror  in  the  trial  of  said  cause. " 

The  juror  challenged  appears  to  nave  been  on  the  regular  panel, 
and  to  have  served  as  a  juror  in  a  previous  trial,  but  whether  upon 
ibe  trial  of  either  of  the  co-defendants  of  plaintiff  in  error,  does  not 
appear  from  this  record. 

Upon  his  voire  dire  the  juror  answered  that  he  had  served  upon 
"the  other  jury, "  and  heard  all  the  testimony,  but  had  no  opinion 
in  this  case.  That  he  applied  what  he  heard  to  the  case  on  trial, 
and  wonld  have  to  hear  some  evidence  before  he  could  give  an 
opinion  in  this  case. 

Upon  these  answers  the  district  attorney  challenged  him  for 
cause,  and  the  challenge  was  sustained  by  the  court,  to  which  rul- 
ing the  prisoner  excepted. 

in  support  of  the  ruling  it  is  argued  that  the  record  shows  the 
juror  had  served  upon  the  preceding  trial  of  Enos  0.  Good,  who 
was  jointly  indicted  with  plaintiff  in  error,  and  for  this  reason  he 
could  not  have  been  free  from  bias,  or  have  been  a  suitable  juror. 

We  fail  to  find  anything  in  the  answers  of  Elleinman  which  show 
mm  to  be  disqualified  to  try  the  accused. 

As  before  stated,  it  does  not  appear  from  the  record  that  the  jury 
TC  n^  ^^  ^^^  previously  served  was  empannelled  in  the  trial 
0!  Enos  0.  Good,  the  co-defendant  of  plaintiSaf  in  error,  nor  is  there 
anything  m  the  record  before  us  to  show  whether  said  Good  was 
convicted  or  acquitted. 

It  appears  that  the  regular  panel  of  jurors  was  exhausted  before  the 
jury  was  complete,  and  that  four  talismen  were  summoned  and  sworn 
S?^°x.  ^^;  ^^^8  ^'•^^gs  the  case  within  the  rule  announced  in 
»tratton  v.  The  People,  5  Colo.  276.  It  was  there  held  that  while 
tfie  court  may  upon  its  own  motion,  or  upon  the  application  of  a 
juror,  exercise  its  discretion  in  the  matters  of  excuse  or  exemption, 
toa  If  a  juror  be  excused  for  an  insufficient  cause  it  is  not  ground  of 
reversaJ,  yet  the  rule  cannot  be  extended  to  a  challenge  for  cause, 
and  judgment  thereon. 

Eyery  person  charged  with  a  felonious  crime  is  entitled  to  a  list 
01  uie  jurors  comprising  the  regular  panel,  previous  to  his 
wraignment.  The  advantages  to  the  prisoner  of  this  right  are 
pointed  out  in  the  case  cited,  and  the  conclusion  arrived  at,  that 

Zri"^T-®'  ^i®.*^®  "8^*  ^o  object  to  the  depletion  of  the  regular 
P'° J  o?  |^8ufi5cient  grounds. 

nftWA^fk.1  iu^^^y,®"^'  ^^  observe  in  the  record,  but  it  is  so  pal- 
lor a  new  tril  '^^°^®^*  °^"^*  b®  reversed,  and  the  cause  remanded 
Judpnent  reversed. 
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Balph  et  al.  v.  Weaby  et  al. 

FUed  February  99,  1884. 

Errors  in  the  Aditission  or  Kejection  of  TESTiMomr,  or  in  the  giving  or  refonl 
of  instructions,  can  not  be  considered  on  appeal,  when  no  exceptions  were  taken  during  Uie 
trial 

A  YsRDiCT  OF  THE  JuRT  WILL  NOT  BE  DISTURBED  when  the  evidence  is  oonflicting. 

Error  to  the  county  court  of  Summet  conntj.  The  opinion  states 
the  facts. 

F.  A,  Hardenbroohf  for  the  plaintiffs  in  error. 
John  A.  Hall,  for  the  defendants  in  error. 

Helm,  J.  No  objection  was  taken  or  exception  preseryed,  by  either 
party  during  the  progress  of  the  trial;  we  are,  tnerefore,  precluded 
from  considering  errors,  if  any  were  made,  either  in  the  admission 
or  rejection  of  testimony,  or  in  the  giving  or  refusal  of  instractions. 

But  two  witnesses  were  examined  m  the  case,  and  there  is  no  strong 
preponderance  of  proof  upon  the  disputed  points. 

The  testimony  of  Weary,  who  was  sworn  on  behalf  of  plaintiffs 
below,  establishes  their  right  to  recover  from  defendants  the  amount 
of  the  judgment. 

Bergeman,  who  testified  for  defendants  below,  contradicts  Weaiy 
in  some  important  particulars.  But  the  cause  was  tried  by  a  juiy, 
whose  province  it  was  to  pass  upon  the  weight  of  testimony  and 
credibility  of  witnesses;  they  resolved  the  doubts  arising  from  these 
conflicts  in  the  evidence,  in  favor  of  plaintiffs,  and  a  disturbance  of 
their  verdict  by  us  would  be  unwarranted. 

The  judgment  of  the  county  court  must  be  affirmed. 

Affirmed. 


SUPREME  COURT  OF  IDAHO. 
United  States  v.  Hailey,  Administrator,  etc. 

Filed  September  IS,  188t, 

The  Distriot  Court  of  a  Territory  ib  not  a  JJvttwd  States  Dibtbictor  CiBOUiTCoQfiT. 
When  the  United  States  comes  into  court  to  enforce  its  rights,  it  must  oome  in  as  any  other 
suitor,  and  the  proceedings  in  such  action  must  be  in  acoordanoe  with  local  laws  in  force  at 
the  time  in  the  state  or  territory  where  such  action  is  pending. 

In  Prosecutinq  a  Claim  against  an  Administrator,  thb  Probate  Laws  in  Force 
where  the  action  is  pending  must  govern  and  determine  the  method  of  procednre. 

A  Claim  in  favor  op  thr  United  States  against  the  Estate  of  a  Dbcxaskd  Peb- 
BON  must  be  presented  for  allowance  before  an  action  can  be  maintained  thweon. 

Appeal  from  a  judgment  of  the  second  judicial  district  court, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Wallace  R.  White^  U.  S.  District  Attorney  for  Idaho,  for  the  ap- 
pellant. 

jS.  Z.  Johnson  and  Houston  dt  Oray,  for  the  respondent. 
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Morgan^  C.J-  In  this  case  suit  was  brought  January  24th,  1877, 
by  the  United  States,  upon  the  bond  of  Virgil  8.  Eggloston,  upon 
which  A.  H.  Bobie  was  surety.  The  defendant  A.  H.  Bobie  died 
some  time  previous  to  the  November  term  of  the  district  court  for 
Ada  county,  1878.  At  said  term,  at  the  suggestion  of  his  death  by 
attorDeys  for  both  parties,  his  administrator,  John  Hailey,  was  made 
a  party  to  the  suit,  and  appeared  therein  by  his  counsel. 

On  the  10th  day  of  December,  1881,  the  cause  came  on  for  trial 
before  the  coxirt  and  jury.  The  plaintiflF  having  completed  its  evi- 
dence and  rested,  the  defendant  moved  the  court  to  direct  the  jury 
to  find  a  verdict  for  the  defendant  on  the  ground,  that  the  evidence 
does  not  show  that  the  claim  in  suit  has  been  presented  to  the  ad- 
ministrator for  allowance  or  rejection. 

The  motion  was  allowed  by  the  court,  and  the  jury,  under  the  in- 
stractions  of  the  court,  rendered  a  verdict  for  the  defendant. 

The  cause  was  brought  by  appeal  to  this  court. 

The  only  question  in  this  case  is,  as  to  whether  section  140,  Be- 
vised  Laws  of  Idaho,  page  267,  binds  the  United  States  the  same  as 
any  other  litigant. 

The  claim  never  having  been  presented  to  the  administrator,  the 
matter  as  to  limitation  of  time  does  not  come  in  question. 

For  the  same  reason,  there  is  no  question  of  laches  on  the  part  of 
the  plaintiff;  therefore,  section  131  Itevised  Laws,  page  265,  has  no 
bearing  on  the  question  at  issue. 

Section  955  Bevised  Laws  of  the  United  States,  cited  by  counsel, 
directs  in  what  manner  administrators  may  become  parties  in  the 
United  States  courts;  the  district  court  of  the  territory,  not  being 
such  a  court,  it  does  not  apply.  United  States  v.  Mays  &  Overholt, 
1  Idaho,  763  ;  Clinton  v.  finglebrecht,  13  Wall.  434 ;  Hornbuckle 
V.  Toombs,  18  Wall.  648. 

Nor  is  there  any  question  in  this  case  as  to  the  appearance  of  the 
administrator;  he  having  voluntarily  appeared  both  in  person  and 
by  attorney. 

Section  140  Bevised  Laws,  before  quoted,  states:  "If  any  action 
be  pending  against  the  testator  or  intestate  at  the  time  of  his  death, 
the  plaintiff  shall  in  like  manner  present  his  claim  to  the  executor 
or  aaministrator  for  allowance  or  rejection,  authenticated  as  in  other 
cases,  and  no  recovery  shall  be  had  in  the  action  unless  proof  be 
made  of  the  presentation  required  by  law." 

In  cases  in  the  United  States  courts,  the  practice  in  all  cases  is 
regulated  by  the  laws  in  force  in  the  states  or  territories  wherein 
such  suit  is  pending.  U.  S.  v.  Mays  &  Overholt,  supra;  Clinton  v. 
Englebrecht,  13  Wall.,  supra;  Hornbuckle  v.  Tombs,  18  Wall.,  su- 
pra; Beynolds  v.  United  States,  98  U.  S.  154;  U.  S.  v.  Eggleston, 
4  Law.,  C.  C.  201  et  seq.;  McGill  v.  Armon,  11  Howard,  142. 

The  administrator  is  exclusively  bound  to  account  for  all  the  assets 
which  he  receives,  under  and  by  virtue  of  his  administration,  to  the 
court  from  which  he  derives  his  authority.  Vaughn  v.  Northrup, 
16  Peters,  6;  Touly  v.  Lavander,  12  Wallace,  279,  et  seq. 
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When  the  United  States  is  compelled  to  come  into  court  to  enforce 
its  rights,  it  mast  come  in  as  any  other  snitor.  Mitchell  ▼.  United 
States,  9  Peters,  743. 

And  the  proceedings  in  such  action  mast  be  in  accordance  with 
local  laws  in  force  at  the  time  in  the  state  or  territory  where  the  suit 
is  commenced. 

In  this  case,  the  probate  laws  in  this  territory  mast  govern  and 
determine  the  method  of  procedure  to  obtain  judgment.  Peale  y. 
Phipps,  4  How.  375;  Williams  v.  Benedict,  8  How.  Ill ;  Bank  of 
Tennessee  v.  Hora,  17  How.  157;  Pullianor  v.  Osbom,  ibid,  476-6. 

A  right  of  priority  of  payment  on  the  part  of  the  United  States 
is  not  involvea  in  this  cause,  and  if  it  was,  the  right  of  the  United 
States  to  priority  given  by  law,  is  recognized  by  section  239.  Pro- 
bate Act,  JKevised  Laws,  Idaho. 

Judgment  of  the  court  below  must,  therefore,  be  affirmed. 

Buck,  J.,  having  been  of  counsel  for  the  appellant  in  the  court 
below,  did  not  sit  at  the  hearing  of  this  case. 


SUPREME  COURT  OF  MONTANA. 
NoBTHEBN  Paoifio  Bailroad  Co.  V.  Oablakd,  Treasoreri  Etc. 

Filed  Fdfruary  96,  I884. 

CoKTROVERST,  WHEN  Arisks  Under  Act  OF  CoNORESS.  A  controveny  which  turni  upon 
tho  existence,  effect  and  operstion  of  an  act  of  congress,  is  an  action  arismg  under  woch  aci» 
and  a  suit  brought  to  det^mine  such  controversy  b  prop^ly  commenced  in  the  district  court 
of  the  territory,  sitting  to  hear  and  determine  causes  ansing  under  the  constitution  and  lavs 
of  the  United  States;  and  especially  is  this  the  case  when  the  action  is  brought  by  or  againut 
a  corporation  chartered  by  an  act  of  congress. 

Right  of  Wat  of  the  Northern  Pacific  Railroad  through  the  Public  Lands  is  as 
Easement  therein,  and  such  an  interest  in  the  land,  that  personal  articles  attached  to  the  snil 
and  annexed  to  the  easement  within  the  boundaries  of  the  right  of  way  become  a  part  of  the 
land,  and  therefore  partake  of  and  are  included  in  the  exemption  from  taxation  that  belongs 
to  the  right  of  way,  and  hence  a  tax  levied  upon  "twenty  miles  of  raiboad"  oonstnicted  upon, 
over  or  Uirough  such  right  of  way,  in  the  territories  of  the  United  States,  is  a  tax  levied 
upon  property  that  is  exempt  from  taxation,  and  therefore  void. 

The  Act  of  Congress  Incorporating  the  Northern  Pacific  Railroad  is  a  Contract 
between  the  &rovemment  and  the  incorporators  and  their  successors,  and  it  is  not  within  the 
constitutionju  power  of  congress  or  of  a  territorial  legislature  to  impaii/  the  obligations  of 
this  contract  by  the  imposition  of  a  tax  upon  such  railroad's  right  of  way. 

The  Fourteenth  Amendment  to  the  Constitution  of  the  United  States  is  a  IinnT- 
ATION  upon  the  sovereignty  of  the  States,  and  was  adopted  by  the  people  of  the  United 
States  to  secure  to  the  inhabitants  of  each  state  equal  laws  and  equal  protection  of  the  lavi 
without  regard  to  race,  color,  or  previous  condition. 

This  Limitation  Applies  to  the  Subject  of  Taxation,  and  forbids  the  states  or  tern- 
tories  from  exempting  property  from  taxation,  except  in  those  cases  wherein  the  property  is 
devoted  to  public  uses  m  which  all  the  people  are  equally  benefitted. 

Congress  May  Exempt  the  Property  of  the  United  States  from  Taxation.  The  gov* 
ernment  may  dispose  of  its  own  property  upon  such  terms  and  ctmditions  as  it  deems  proper, 
and  congress  ir  the  sole  judge  as  to  now  this  property  shall  be  disposed  of. 

Congress  had  Power  to  Charter  the  Northern  Pacific  Railroad  Compant;  to  grant 
to  it  public  luids,  and  exempt  its  right  of  way  through  such  lands  from  taxation. 

There  is  a  Consideration  for  the  Contract  Contained  in  the  Charter  incorporating 
the  Northern  Pacific  Railroad  Company,  which  consideration  is  found  in  the  public  Denefits 
to  be  derived  to  the  whole  people  of  the  United  States  by  reason  of  the  ooDstmctun  of 
auchroad. 
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Whbn  Kiohts  Havb  Beoomb  Yebted  Under  a  Valid  Contbact,  legislative  authority 
cannot  invalidate  sucb  contract  or  disturb  sach  rights. 

Thi  Fourtbxnth  Amendmei^  to  the  Constitution  ib  not  a  Limitation  Upon  thb 
Power  of  Congress  in  the  disposal  of  the  prom  rty  of  the  United  States. 

In  Order  that  a  County  Assessor  May  Have  Jurisdiction  to  assess  property  for 
taxation,  he  must  follow  the  statute.  An  assessment  made  in  a  manner  not  authorized  by 
•tatate,  and  not  in  substantial  compliance  with  its  proviaions,  is  void  and  equivalent  to  no 
assessment  at  alL 

Ajr  Assessment  that  Values  Real  and  Personal  Property  in  a  Mass,  is  Void. 

An  Assessment  Should  Show  a  Proper  Description  of  the  Property,  and  the  real 
estate  and  personal  property  should  be  separately  and  distinctly  assessed  and  valued. 

An  Assessment  that  is  in  Such  a  Condition  that  it  Cannot  be  Equalized  by  the 
board  of  commissioners,  sitting  as  a  board  of  equalization,  is  void. 

In  Assessing  Railroads  for  Taxation,  the  assessor  must  follow  the  provisions  of  the 
statute. 

A  Tax  will  not  bb  Restrained  Upon  the  Ground  that  it  is  Irregular  ob 
EsiiOKfioua. 

To  Ebtitle  a  Party  to  Relief  in  Equity  Against  an  Illegal  Tax,  he  must  bring 
bis  case  under  some  acknowledged  head  of  equity  jurisdiction. 

Coubtb  op  Equity  will  Enjoin  the  Casting  of  a  Cloud  Upon  a  Title,  in  cases 
wherein  the  cloud  itself,  when  cast,  would  be  removed. 

If  the  Record  Showing  the  valuation  and  Levy  of  Tax  is  Complete  on  its  face, 
sQch  record  creates  a  lieo  upon  the  real  estate  against  which  the  tax  is  assessed,  and  is  a 
doud  upon  the  title  of  the  owner. 

If  a  Tax  Deed  is  Made  Prima  Facie  Evidence  of  the  Purchaser's  Title,  and  may 
be  introduced  in  evidence,  without  showing  the  ro^larity  of  the  proceeding  up  to  the  de- 
livery of  the  deed,  such  aeed  is  a  cloud  upon  the  title  of  the  owner,  and  equity  would  inter- 
fere, when  by  the  averxiLents  of  the  bill  it  appears  that  the  property  is  exempt  from  tax- 
ation, or  that  the  assessment  was  void. 

If  the  Illegality  of  the  Tax  Appears  Upon  the  Face  of  the  proceedings,  no  doud 
is  cast  upon  the  tiUe. 

Equity  will  Enjoin  the  Collection  of  a  Tax  Levied  upon  property  that  is  exempt 
from  taxation,  to  prevent  a  multiplicity  of  suits,  and  to  a£fora  a  complete  remedy. 

Equity  will  Interpose  to  Prevent  the  Destruction  of  a  Franchise. 

A  Franchise  is  Pboperty,  and  in  the  case  of  a  continuing  injury  to  the  same,  courts  of 
equity  wUi  prevent  a  repetition  of  the  injury  and  protect  the  fraucmse. 

Any  Encroachment  Upon  the  Quiet  Enjoyment  of  an  Easement,  whether  created 
by j;nat  or  prescription,  will  be  prevented  by  injunction. 

avnn  will  Interfere  to  Protect  Rights  when  it  sufficiently  appears  that  the  evidence 
by  which  such  rights  can  be  established,  is  liable  to  be  lost. 

Appeal  from  a  judgment  of  the  first  jndicial  district  court  for 
Gallatin  county,  entered  in  favor  of  the  defendant.  The  opinion 
states  the  facts. 

Saunders  &  CvUen  and  E.  W.  dt  J.  K.  Toole  for  the  appellant. 

J.  A.  Johnston  Attorney-General,  and  Chumaaero  dt  Chadwick  for 
the  respondent. 

Wade,  C.  J.  This  is  an  action  in  the  nature  of  a  bill  in  equity 
to  enjoin  the  collection  of  a  tax,  assessed  by  the  assessor  of  Custer 
county,  which  the  treasurer  thereof,  the  defendant  herein,  is  at- 
tempting to  collect  upon  "twenty  miles  of  railroad  and  rolling 
stock "  of  the  plaintin,  situate  in  the  said  county  of  Custer  and' 
territory  of  Montana. 

There  was  a  demurrer  to  the  comi)laint,  which  was  sustained,  and 
the  plaintiff  abiding  its  complaint,  judgment  was  rendered  for  the 
defendant,  from  which  plaintiff  appeals. 

^  The  action  was  commenced  in  the  district  court  of  the  first  judi- 
cial district,  at  Bozeman,  Gallatin  county,  sitting  to  hear  and  deter- 
mine causes  arising  under  the  constitution  and  laws  of  the  United 
States,  and  the  complaint  alleges  the  creation  and  corporate  exist- 
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ence  of  the  plaintiff,  under  an  act  of  Congress  of  July  2,  1864,  en- 
titled, ''An  act  granting  lands  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  Lake  Superior  to  Puget  Sound,  on 
the  Pacific  coast,  by  the  northern  route. ' 

The  complaint,  in  substance,  further  alleges  that  by  the  terms  of 
said  act,  plaintiff's  right  of  way  through  the  public  lands,  is  two 
hundred  feet  in  width  on  each  side  of  said  railroad,  and  in  addition 
thereto,  includes  all  necessary  ground  for  station  buildings,  work- 
shops, depots,  machine-shops, "switches,  side  tracks,  turn-table  and 
water  stations,  which  right  of  way  and  necessary  ground  is  exempt 
from  taxation  in  the  territories  of  the  United  States;  that  notwitn- 
standin^  said  exemption,  the  assessor  aforesaid  on  the  fifth  day  of 
September,  1881,  without  notice  to  plaintiff,  or  its  authorized  agent 
at  Helena,  in  said  territory,  whose  duties  as  to  returning  assess- 
ments of  plaintiff's  property  for  taxation  in  the  territory,  were  those 
of  the  secretary  or  clerk  named  and  mentioned  in  the  territorial 
laws,  did  then  and  there  value  and  assess  the  personal  property  of 
the  plaintiff  in  said  county  for  taxation  at  fifteen  thousand  five  hun- 
drea  dollars,  and  did  assess,  value  and  return  as  assessable  valua- 
tion in  said  county  '*  twenty  miles  of  railroad  and  rolling-stock  **  at 
two  hundred  thousand  dollars,  to  the  commissioners  of  said  county, 
who  then  and  there,  without  the  knowledge  of  plaintiff,  or  its  agents 
in  that  behalf,  approved  of  said  valuation,  and  levied  a  tax  thereon 
amounting  to  twenty-five  mills  on  each  dollar  thereof,  and  thereby 
made  it  the  duty  of  the  treasurer  of  said  county,  to  collect  said 
tax;  that  the  plaintiff  paid  the  tax  upon  said  $15,500  of  personal 
property,  and  applied  to  the  board  of  county  commissioners  of  said 
county,  at  their  December  session,  1881,  to  remit  the  tax  on  twenty 
miles  of  railroad  and  rolling-stock,  so  valued  bv  said  assessor  at 
$200,000,  which  the  board  refused  to  do,  and  neglected  to  make  any 
record  of  said  application ;  that  the  plaintiff  before  the  commence- 
ment of  this  action,  appraised  at  its  true  value,  the  rolling-stock 
and  twenty  miles  of  road,  and  has  tendered  to  the  defendant  the 
taxes  thereon,  amounting  to  the  sum  of  $440,  and  brings  the  money 
into  court;  that  the  assessment  and  levv  of  said  tax  upon  said 
twenty  miles  of  said  road,  valued  at  $loO,000,  is  evidenced  by  a 
record  in  the  hands  of  the  defendant,  which  tax  he  is  proceeding 
to  collect,  and  the  same  is  a  lien  upon  the  real  property  of  the 
plaintiff  in  said  county;  that  unless  the  defendant  is  enjomed,  he 
,  will  levy  upon  and  sell  the  personal  property  and  real  estate  of  the 
plaintiff  for  said  tax,  and  that  for  the  wrong  thus  impending,  there 
IS  no  plain,  speedy  or  adequate  remedy  at  law,  but  that  the  injury 
so  threatened  is  and  will  be  and  remain  irreparable;  that  Caster 
county  is  largely  indebted,  to  wit:  in  the  sum  of  more  than  $100,- 
000,  and  has  no  money  in  its  treasury  applicable  to  pay  any  claim 
of  plaintiff  against  thq  county  if  it  should  pay  said  tax  and  sue  the 
county  and  recover  a  judgment  for  the  same;  that  the  taxes  col- 
lected in  said  county  are  applicable  by  law  to  the  payment  of  the 
necessary  current  expenses  and  interest  upon  warrants  and  the 
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bonded  indebtedness  of  the  connty,  which  warrants  and  bonds  are 
payable  in  the  order  in  which  they  were  issued ;  that  the  warrants 
of  said  county  are  worth  but  eighty  cents  on  the  dollar,  and  subject 
to  loDg  delays  in  their  payment,  in  consequence  of  the  large  indebt- 
edness aforesaid.  Wherefore,  a  judgment  at  law  for  the  taxes  so  to 
be  paid  by  plaintiff  or  collected,  if  the  treasurer  should  collect  the 
same,  would  be  wholly  inadequate  as  a  remedy  to  plaintiff;  that  the 
railroad  so  assessed  is  the  right  of  way  and  fixtures  thereon,  men- 
tioned in  the  act  of  Congress,  and  thereby  exempt  from  taxation  in 
the  territory  of  Montana  and  other  territories  of  the  United  States, 
the  said  twenty  miles  of  railroad  being  on  what  was,  July  2,  1864, 
the  public  domain  of  the  United  States;  that  said  assessment,  val- 
uation and  return  of  the  assessor,  was  made  upon  a  blank  form  in 
his  hands,  which,  when  returned,  showed  that  an  assessment  had 
been  made  by  him  on  the  fifth  day  of  September,  1881,  on  * '  twenty 
miles  of  railroad  and  rolling-stock  "  in  said  county,  which  said  re- 
turn has  been  lost,  and  the  evidence  whether  the  said  $215,500,  so 
assessed  is  on  real  or  personal  property,  right  of  way,  or  rolling- 
stock  of  plaintiff,  does  not  appear  on  the  books  of  tne  treasurer, 
or  the  archives  of  the  county,  and  the  proof  thereof,  which  must 
be  produced  from  other  sources,  is  liable  to  be  lost,  and  the  plaint- 
iff by  the  reason  of  the  death  of  its  witnesses  may  be  unable  here- 
after to  prove  the  assessment  upon  its  right  of  "wslj,  which  it  is 
now  able  to  do;  that  the  assessment  of  plaintiff's  right  of  way  is 
and  was  fraudulent,  and  that  any  assessment  thereof  without  notice 
to  its  general  agent  is  and  was  fraudulent  and  void,  and  because  of 
said  exemption,  the  assessment  thereof  was  beyond  the  authority 
and  jurisdiction  of  the  assessor.  Wherefore,  plaintiff  prays  judg- 
ment that  the  claim  of  defendant  to  recover  or  collect  said  taxes» 
remaining  unpaid,  be  declared  invalid,  and  that  he  and  his  agents 
and  successors  in  office  be  enjoined  from  collecting  the  same. 

Upon  this  state  of  fact  and  allegation  the  following  questions 
arise  for  determination : 

1.  Was  the  action  commenced  in  the  proper  court? 

2.  What  is  included  in  the  right  of  way,  which  by  the  terms  of 
the  act  is  exempt  from  taxation? 

3.  Was  it  within  the  constitutional  power  of  congress  to  so 
exempt  said  property  from  taxation? 

4.  If  the  property  was  subject  to  taxation,  was  the  tax  assessed 
and  levied  as  our  statute  requires? 

5.  In  what  cases  and  under  what  circumstances  will  the  collec- 
tion of  taxes  be  enjoined? 

(1.)  Our  district  courts,  sitting  to  hear  and  determine  causes 
arising  under  the  constitution  and  laws  of  the  United  States,  have 
the  same  jurisdiction  as  the  circuit  and  district  courts  of  the  United 
States.  Our  organic  act  provides,  section  nine,  "And  each  of  said 
district  courts  shall  have  and  exercise  the  same  jurisdiction,  in  all 
cases  arising  under  the  constitution  and  laws  of  the  United  States, 
tt  is  vested  in  the  district  and  circuit  courts  of  tixe  United  States, 

Ho. 
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and  the  first  six  days  of  each  term  of  said  courts^  or  so  mnch  there- 
of as  shall  be  necessary  shall  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  constitution  and  laws." 

When  does  an  action  arise  under  an  act  of  congress?  Judge 
Deady  in  Hughes  v.  the  Northern  Pacific  Railroad  Company,  West 
Coast  Repobter,  No.  1,  p.  24,  answers  this  question  and  says:  "A 
controversy  which  turns  upon  the  existence,  effect  and  operation  of 
an  act  of  Congress,  arises  under  such  act,  and  a  suit  brought  to  de- 
termine the  same,  is  a  case  arising  under  such  act  within  the  mean- 
ing of  the  statute." 

The  supreme  court  of  the  United  States  in  Osborn,  et  al  r.  the 
United  states  Bank,  9  Wheat.,  p.  16,  decides  that  a  suit  brought 
by  or  against  a  corporation  created  by  act  of  congress,  is  neces- 
sarially  a  case  arising  under  the  laws  of  the  United  States,  and 
therefore  within  the  jurisdiction  of  the  circuit  court.  By  section 
one  of  the  act  of  congress  of  March  3d,  1875,  18  U.  S.  Stat.,  p. 
470,  jurisdiction  is  conferred  upon  the  circuit  court  in  all  cases 
arising  under  the  laws  of  the  United  States  as  follows :  '  'That  the 
circuit  court  of  the  United  States  shall  have  original  cognizance 
concurrent  with  the  courts  of  the  several  states  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  of  five  hundred  dollars,  and  aris- 
ing under  the  constitution  and  laws  of  the  United  States." 

Says  Judge  Deady  in  Hughes  v.  N.  P.  R.  R.  Co.,  supra:  "The 
effect  of  this  legislation,  under  the  ruling  in  Osborn  v.  United  States 
Bank,  supra,  is  equivalent  to  a  special  clause  in  the  charter  of  the 
Northern  Pacific,  authorizing  it  to  sue  and  be  sued  in  the  circuit 
courts  in  all  cases.  To  the  same  effect  see  Fisk  v.  W.  P.  B.  B.,  6 
Blatch.,  365." 

If  this  suit  would  have  been  properly  commenced  in  the  circuit 
court  of  the  United  States,  then  it  is  properly  commenced  in  a  court 
having  like  jurisdiction  to  that  of  the  circuit  court,  and  such  is  the 
jurisdiction  of  our  territorial  district  courts,  when  sitting  to  hear 
and  determine  causes  arismg^under  the  constitution  and  laws  of  the 
United  States. 

(2.)  Section  second  of  the  act  incorporating  plaintiff  provides  as 
follows:  ''That  the  right  of  way  through  the  public  lands  be,  and 
the  same  is  hereby  granted  to  said  'Northern  Pacific  Bailroad  Com- 
pany,' its  successors  and  assigns,  for  the  construction  of  a  railroad 
and  telegraph  line  as  proposed.  *  *  *  Said  way  is  granted  to 
said  railroad  to  the  extent  of  two  hundred  feet  in  width  on  each 
side  of  said  railroad  where  it  mav  pass  through  the  public  domain, 
including  all  necessary  ground  for  station  buildings,  work  shops, 
depots,  machine  shops,  switches,  side  tracks,  turp  tables  and  water 
stations;  and  the  right  of  way  shall  be  exempt  from  taxation  within 
the  territories  of  the  United  States."    13  U.  S.  Stat.  367. 

Whatever  interest  the  plaintiff  acquired  in  the  lands  described  in 
its  right  of  way,  is  an  interest  evidenced  by  a  grant-  The  United 
States  being  the  owner  of  the  public  lands  in  the  territories,  and 
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bsTing  the  right  to  dispose  of  the  same,  declared  "that  the  right  of 
way  through  the  public  lands  be  and  the  same  is  hereby  granted  to 
the  Northern  Pacific  Bailroad  Company,  its  successors  and  assigns/* 
and  the  purpose  of  the  grant  is  ''for  the  construction  of  a  railroad 
and  telegraph  line"  over  and  through  the  right  of  way  so  given  and 
granted  to  the  company.  The  right  in  the  company  is  Tested  and 
exclusive.  It  is  an  easement  in  tne  lands  described  in  the  right  of 
way.  It  is  a  freehold  interest  in  the  soil  having  all  the  properties 
of  reality.  If  it  belonged  to  an  individual  it  would  descend  to  his 
heirs,  and  can  only  be  conveyed  by  deed.  Within  the  boundaries 
of  this  right  of  way,  as  described  in  the  grant,  personal  property 
used  in  constructing  and  operating  the  road,  attached  to  the  soil 
and  annexed  to  easement,  becomes  a  part  of  the  real  estate  of  the 
company. 

A  right  of  way  over  or  through  the  land  is  an  easement,  and  an 
easement  is  an  interest  in  the  soil,  such  an  interest,  as  that,  when 
personal  property  is  attached  to  it,  becomes  a  part  of  the  realty. 
These  propositions  seem  to  be  in  harmony  with  the  authorities. 

In  the  case  of  the  appeal  of  the  N.  B.  &  M.  E.  E.  Co.  32  Cal.  500, 
Judge  Sawyer,  speaking  for  the  supreme  court  of  California,  has 
determined  what  passed  by  the  grant  of  right  of  way  to  a  railroad 
company,  and  in  reviewing  the  authorities  in  an  able  opinion  says: 
"  Under  the  act  of  April  16,  1861  (Stat.  1861,  p.  193),  the  appellant 
acquired  the  right  of  way  whereon  to  construct  and  lay  down  a  rail- 
way track  within  the  corporate  limits  of  the  city  and  county  of  San 
Francisco,  and  to  run  horse  cars  thereon  through  certain  desig- 
nated streets,  embracing  the  whole  of  that  portion  of  Kearney  street 
proposed  to  be  widened,  and  extending  in  each  direction  a  consid- 
erable distance  beyond.  It  was  authorized  to  lay  down  a  track  for 
lis  cars  to  run  upon,  and  to  receive  five  cents  fare  from  each  pas- 
senger for  any  distance  carried  in  said  cars.  This  right  of  wav  is, 
at  least,  an  easement  in  said  said  street.  So  much  is  admitted  by 
appellants'  counsel.  But  an  easement  is  property,  recognized  as 
such  by  law,  and  one  of  the  kind  in  question,  very  valuable  prop- 
erty. It  is  an  incorporeal  hereditament,  but  it  is  still  a  tenement 
and  an  interest  in  the  land."  *'An  easement  always  implies  an 
interest  in  the  land  over  which  it  is  to  be  enjoyed.  A  license  carries 
no  such  interest.  The  interest  of  an  easement  may  be  a  freehold 
or  a  chattel  one,  according  to  its  duration:'*  Washb.  Eas.  5,  par.  6. 
"An  easement  must  be  an  interest  in  or  over  the  soil:"  Per  Cress- 
well,  J.  in  Bowbotham  v.  Wilson,  8  Ellis  &  B.  157.  ''A  right  of 
way  is  an  assignable  property.  It  is  a  real  or  chattel  interest, 
according  to  the  terms  of  its  duration,  and  the  former  is  well  known 
in  the  law  as  that  sort  of  real  property  belonging  to  the  class  of 
incorporeal  hereditaments:"  Ex  parte  Cowhurn,  ICow.  670;  Heaton 
V.  Ferris,  1  John.  146.  It  is  real  property,  and  it  is  created  by 
grant.  An  easement  is  an  estate  Or  interest  in  land  within  the 
statute  of  frauds,  requiring  contracts  affecting  real  property  to  be 
in  writing.    Wolfe  v.  Frost,  4  Sand.  ch.  89;  Foster  v.  Browning,  4 


832  West  Ooast  Befobteb.         [Sup.  Gt.  Mont 

B.  L  51.  By  act  of  parliament,  10  Anne,  certain  parties  were 
*' authorized  and  empowered,  at  their  proper  costs  and  charg[es,  to 
make  the  river  Avon,  from  the  city  of  Batn  down  to  and  within  the 
Millpool  or  Wearpool,  below  Harmon  Mills  and  Wear,  not  exceed- 
ing one  hundred  and  fifty  yards,  navigable,  .useful,  and  passable  for 
boats,  lighters  and  other  vessels,"  and  to  take  certain  tolls  from 
those  navigating  the  said  portion  of  said  river:  Buckeridge  v. 
Ingram,  2  Yes.  Jr.  654.  The  interest  of  the  parties  in  the  soil  of 
that  portion  of  the  river  is  but  an  easement,  similar  to  that  acquired 
by  the  appellant  in  this  case.  Yet  shares  in  the  improvement  were 
held  to  oe  real  estate  and  subject  to  dower.  The  master  of  the 
rolls,  cititing  Lord  Coke,  says:  ''And  according  to  that  passage, 
every  hereditament  which  in  any  degree  arises  out  of  land,  affects 
the  same,  or  is  exercisable  within  the  same,  has  all  the  properties 
that  belong  to  real  estate.  *  *  *  When  we  come  to  try  the 
question  bv  the  test  o£  that  definition,  it  would  be  strange  to  say 
tne  right  of  making  all  these  cuts  and  erections,  and  receiving  cer- 
tain tolls,  payable  by  all  persons  and  goods  navigating  that  part  of 
the  river,  does  not  savor  of  realty.  It  not  only  does,  but  it  par- 
takes of  it.  It  is  not  the  soil  which  I  hold  would  hardly  pass  to 
the  grantee,  but  it  is  a  right  arising  out  of  the  soiL  The  land  itself 
includes  every  profit  that  can  be  made  out  of  land.  Therefore,  this 
act  cannot  be  construed  to  have  taken  out  of  the  proprietors  and 
given  to  the  corporation  the  soil;  but  it  has  ^ven  them  the  right  in 
and  over  the  soil,  and  certain  rights  arising  m  and  out  of  the  soil. 
*  *  *  I  have  no  difficulty  in  saying  that  whenever  a  perpetual 
inheritance  is  granted,  which  arises  out  of  lands,  or  is  in  any  aegree 
connected  with — or,  as  it  is  emphatically  expressed  by  Lord  Coke, 
exercisable  within  it — it  is  that  sort  of  property  the  law  denominates 
real,  and  cannot  pass  by  a  will  without  three  witnesses:"  Id.  633. 
Having  determined  the  interest  to  be  real  estate,  he  held  the  shares 
subject  to  dower. 

''The  whole  estate  of  the  Chesapeake  and  Ohio  canal  company, 
at  least  so  far  as  it  consists  of  the  canal  itself;  and  its  necessary 
buildings  and  the  fixtures  attached  to  them,  must,  according  to  the 
common  law,  be  regarded  as  realty:"  Beimly's  Case,  2  Bland,  eh. 
145.  When  a  party  conveys  land  bordering  on  a  navigable  river 
upon  which  a  ferry  is  established,  but  excepts  therefrom  his  right 
to  hold  and  maintain  the  ferry,  the  ferry  right  does  not  pass,  and  it 
is  real  estate,  "and  subject  to  the  laws  which  govern  realty:"  Bow- 
man V.  Wathen,  2  McLean,  385-388.  "  The  statute  of  Indiana 
recognises  the  right  of  proprietors  of  land  on  the  margin  of  the 
river,  and  to  none  others  can  ferry  rights  be  granted,  and  it  is  sup- 
posed that  this  limits  the  right  to  the  grantee  of  the  soil.  But  this 
construction  cannot  be  sustained.  By  the  statute  nothing  more 
could  have  been  intended  than  to  rescue  from  violation  the  right  of 
the  riparian  proprietor..  This  right  is  appurtenant  to  the  soil;  but 
he  may  convey  it,  and  still  retain  the  fee  in  the  land.  Anjl  by  such 
conveyance  the  grantee  holds  the  right  which  the  statute  was 
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designed  to  protect.  He  has  the  use  of  the  soil  for  a  ferr^  land- 
ing, and  for  ferry  ways,  so  far  as  the  public  accommodation  is  con- 
cerned^  as  fully  and  completely  as  could  be  exercised  by  the  grantee 
of  the  soil;  but  for  no  other  purpose  h%s  he  a  right  to  enter  upon 
the  soil.  NoWf  it  must  be  presumed  that  the  right  thus  possessed 
is  as  much  within  the  policy  of  the  statute,  as  if  it  were  a  fee  simple 
in  the  soil.  Indeed,  it  is  within  the  letter  of  the  statute,  for  the 
grantee  of  such  a  right  may  in  the  strictest  sense,  be  considered  for 
all  the  purposes  of  the  ferry,  'the  proprietor  of  the  land  on  the 
margin  of  the  river.'  This  right,  as  before  remarked,  is  real  estate. 
It  descends  to  heirs  as  such,  is  subject  to  dower^  and  to  all  the  inci- 
dents of  real  property:"  Id.  389,  390. 

The  statutes  of  Bhode  Island  provide  that  "the  assessors  of  taxes 
in  the  several  towns,  in  assessing  taxes  for  real  estate,  may  assess 
the  same  either  upon  the  owners  of  the  real  estate,  or  upon  the  per- 
sons who  hold  or  occupy  the  same:"  Prov".  Gas  Co  v.  Thurbur,  2 
B.  I.  21.  Under  this  provision,  the  Providence  Gas  company  was 
was  assessed  for  its  gas  pipes  in  the  streets  of  the  citv,  valued  as 
real  estate  at  fiftv  thousand  dollars.  The  gas  pipes  having  been 
permanently  attaclied  to  the  soil,  and  united  to  the  easement  of  the 
company  in  the  land,  were  held  to  become  a  part  of  the  realty,  and 
to  be  properly  taxed  as  real  estate.  The  court  say :  "If  these  pipes 
had  been  laid  in  the  land  of  an  individual  by  parol  license,  thev  would 
not  become  fixtures  thereby.  But  if  the  owner  had  granted  by  deed 
the  right  of  the  fee  to  lay  pipes  through  his  land,  they  would  be 
fixtures,  because  the  annexation  would  be  under  legal  title.  *  *  * 
Whats  then,  is  the  nature  of  the  right  which  plaintiffs  take  under 
their  charter?  We  think,  when  exercised,  it  is  an  easement — an 
incorporeal  hereditament — like  the  right  of  a  railroad  company,  to 
build  and  occupy  their  road,  or  a  canal  company  their  canal,  under 
the  provisions  in  their  charter  which  grant  the  power  to  take  the 
land  upon  rendering  compensation  to  the  owners.  *  *  *  But 
the  tax  has  not  been  assessed  upon  the  plaintiffs  as  occupants  of 
the  land  by  their  pipes,  but  upon  their  pipes  as  real  estate.  And 
these  pipes  being  annexed  to  the  freehold,  and  the  gas  company 
having  an  easement  in  fee,  or  a  right  so  to  annex  and  use  them,  we 
think  they  are  fixtures,  aijid  rightfully  assessed  as  real  estate:"  Jd,  26. 
Bo,  also,  the  Providence  and  Worcester  railroad  company  owned 
"  in  fee  an  easement  in  certain  real  estate  in  said  town,  said  estate, 
BO  owned  by  said  company,  being  the  location,  sleepers,  rails  and 
bridges,  etc.  of  the  P.  &  W.  railroad,"  lying  within  the  limits  of 
the  charter.  Under  the  same  act  this  property  was  assessed  as  real 
estate,  and  the  question  was  whether  it  was  liable  to  be  assesjsed. 
The  Court  say:  **  We  have  no  doubt  the  easement  of  the  plaintiffs, 
and  their  rails,  sleepers,  bridges,  etc.,  are  real  estate  and  subject  to 
taxation  within  the  decision  of  the  court  in  the  case  of  the  Provi- 
dence Gas  Co.  V.  Thurbur,  unless  exempted  by  section  28 : "  Prov. 
A  W.  B.  R.  Co.  V.  Wright,  2  B.  I.  462. 
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So  in  New  York,  under  the  general  statutes  requiring  **  all  real  es- 
tate and  personal  property  "  to  be  assessed  for  taxation  at  its  full 
and  true  value,  land  occupied  by  the  road,  the  superstructure  and 
other  fixtures,  are  taxable  as  real  estate  in  all  respects  like  other 
lands:  Alb.  and  Sch.  B.  B.  Co.  y.  Osborn,  12  Barb.  225,  and 
West  Stockbridge  K.  B.  Co.  v.  Town  of  Cannan,  16  Ind.  247.  The 
same  is  true  of  Illinois:  Land  &  Mor.  B.  B.  Co.  y.  County  of 
Morgan,  14  111.  166. 

"  A  turnpike  has  but  an  easement  in  the  soil,  yet  it  has  an  estate^ 
a  property  m  it,  which  can  no  more  be  taken  for  the  use  of  the  rail- 
road without  compensation  than  the  interest  in  the  soil  held  by  the 
owner  in  fee.     When  a  railroad  crosses  a  turnpike,  compensation  * 
must  be  made  to  the  turnpike  company.     In  a  case  of  assessment 
for  damages  resulting  from  the  crossing  of  a  turnpike  by  a  railroad, 
Mr.  J.ustice  Harris  speaks  of  the  interest  of  the  former  as  real  es- 
tate.    He  says:   ''  So  far  as  the  railroad  company  had  occasion  to 
take  the  real  estate  of  the  turnpike  coxnpany,  so  far  were  they 
bound  to  make  compensation:"  Troy  &  B.  E.  Co.  v.  North  Tpk 
Co.,  16.  Barb.  106     '*  So  a  railroad  company  which  exclusiyely 
uses  the  road  by  cars  propelled  by  steam,  cannot  appropriate  a  pul>- 
lic  highway  as  a  part  of  its  road,  without  making  compensation  to 
the  owner  of  the  fee  of  the  land  upon  which  the  highway  is  located. 
This  is  imposing  a  new  burden  upon  it  beyond  the  easement  already 
acquired  by  the  public.     A  new  estate  is  to  be  caryed  out,  whicn 
can  only  be  acquired  by  the  railroad  company  by  contract  with  the 
owner  of  the  fee,  or  by  condemnation  and  payment  of  compensa- 
tion under  the  right  of  eminent  domain:    Williams  y.  N.  Y.  C.  B. 
Co.,  16  N.  T.  100;  Mahon  y.  N.  T.  C.  B.  Co.,  24  N.  T.  669;  Wager 
y.  Troy  Un.  B.  Co.,  25  N.  T.  526;   Waterloo  y.  Aub,  B.  E.  Co.,  3 
Hill.  669:    In  the  first  case  the  court  says:     '*The  right  of  the 
public  in  a  highway  is  an  easement,  and  one  that  is  yested  in  the 
whole  public.    Is  not  the  right  of  a  railroad  company,  if  it  has  a 
right  to  construct  its  track  upon  the  road,  also  an  easement?    This 
cannot  be  denied,  nor  that  the  latter  easement  is  enjoyed,  not  by 
the  public  at  large,  but  by  a  corporation,  because  it  will  not  be 
pretended  that  eyery  man  would  haye  a  right  to  go  and  lay  down 
the  timbers  and  his  iron  rails,  and  make  a  railroad  upon  a  highway. 
Here,  then,  are  two  easements;  one  yested  in  the  public,  and  the 
other  in  the  railroad  company.    These  easements  are  property,  and 
that  of  the  railroad  company  is  yalnable :"    16  N.  Y.  108.    And 
it  is  property  that  must  be  acquired  by  purchase — ^by  contract  with 
the  owners  of  the  fee,  or  by  making  compensation  in  the  mode  pre- 
scribed by  law  in  the  exercise  of  the  right  of  eminent  domain.    The 
soyereign  power  has  no  authority  to  conyey  it  as  a  part  of  the  fran* 
chise.     By  yirtue  of  its  franchise  it  may  be  endowed  by  the  sorer* 
eign  power  with  capacity  to  acquire  the  easement,  hold  property 
and  exercise  the  functions  with  which  it  is  endowed;  but  it  is  be- 
yond the  power  of  the  goyemment  itself  to  endow  it  with  the  ease- 
ments— confer  upon  it  the  property — the  interest  or  estate  in  tiie 
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lands  not  owned  or  controlled  by  the  sovereign  power.  That  inter- 
est is  property — ^as  distinct  from  the  franchise,  and  must  come 
through  purchase  and  payment  of  the  consideration  like  any  other 
property.  So  also  in  a  recent  case  in  New  York,  in  which  the 
power  of  the  corporate  authorities  of  New  York  city,  to  authorize 
certain  parties  to  construct  a  street  railroad  in  Broadway,  the  char- 
acter and  interests  of  street  railroad  companies  was  involved.  In 
speaking  of  the  resolution  authorizing  the  parties  to  construct  the 
road,  the  court  say:  "Before  its  acceptance  (if  valid),  it  became 
a  contract  between  two  parties,  binding  each  to  the  ooservance  of 
all  its  provisions.  It  was  something  more  than  a  mere  executory 
contract  between  the  parties.  It  amounted  also  to  an  immediate  grant 
of  an  interest,  and  it  would  seem  a  freehold  interest,  in  the  soil  of  the 
9fyreet  to  the  defendants.  The  rails  when  laid,  would  become  a  part  of 
the  real  estate,  and  the  exclusive  right  to  maintain  them  perpetually  is 
vested  in  the  defendants,  their  successors  and  assigns.  *  *  *  The 
title  to  the  rails  when  permanently  attached  to  the  land,  and  such 
right  in  the  land  as  may  be  requisite  for  their  perpetual  mainte- 
nance, are  therefore  granted  to  the  defendants  by  tne  resolution. 
The  exclusive  use  of  the  rails,  when  laid  for  the  purpose  for  which 
they  were  designed,  would  also,  I  think,  belong  to  the  defendants. 
Other  people  might  drive  across  them,  and  to  some  extent  along 
them,  with  ordinary  carriages,  but  they  would  have  no  right  to  run 
cars  upon  them  for  their  own  convenience  or' profit.  Any  use  which 
the  public  could  have  of  them,  not  exercised  through  the  defend- 
ants franchise,  would  depend  upon  the  fact  that  the  rails  would 
not  entirely  exclude  from  the  ground  they  might  occupy,  the  char- 
acter of  a  public  street :  Milhan  v.  Sharp,  27  N.  Y.  620.  The  res- 
olution is  tnerefore  void,  for  the  reasons  that  it  purports  to  create 
a  franchise  which  the.  common  council  had  no  power  to  create — to 
vest  in  the  defendants  an  exclusive  interest  in  the  streets  which  the  com- 
man  council  had  no  power  to  convey;  and  to  divest  the  corporation  of 
the  exclusive  control  over  the  street  which  has  been  given  to  it  as  a 
trust  for  the  use  of  the  public^  and  which  it  is  not  authorized  to 
relinqnish." 

Judge  Sawyer's  conclusions  from  these  cases  are  that  the  appel- 
lant, who,  under  the  act  of  April  17,  1861,  had  acquired  **  the  right 
of  way  whereon  to  construct  and  lay  down  a  railway  track  within 
the  corporate  limits  of  the  city  and  county  of  San  Francisco,  and  to 
mn  horse-cars  thereon,"  through  certain  designated  streets,  thereby 
acquired  ** An  interest  in  the  soil  in  Kearney  street;  that  it  consists  in 
the  location  oj  the  road  in  the  street,  its  right  to  lay  down  rails  and 
aUach  them  to  the  soil,  and  to  run  cars  over  them  for  profit;  its  right  to 
the  exclusive  use  of  them  and  the  streets,  so  far  as  is  necessary  for  the 
jpurpose  in  the  m»)de  prescribed;  that  this  interest  is  property — an  interest 
in  the  hind — and  thai  it  is  real  estate,  and  the  rails  thus  laid  down, 
attached  to  the  soil  and  annexed  to  the  easement,  become  themselves  a 
part  of  the  land — of  the  estate  of  the  company — and  that  in  those  states 
where.no  special  provision  is  rnadefor  taxing  this  species  of  property  in 
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a  different  mode,  U  is  assessed  as  real  estate  in  the  same  manner,  and 
upon  the  same  principles  as  land — as  if  the  company  atoned  the  land 
itself  upon  which  the  track  is  laid  to  the  extent  of  its  interest  in  U.  It 
is  as  immovably  established  upon  a  particular  portion  of  the  earth 
as  the  lot  occupied  bj  stores  fronting  on  the  same  street,  and  the 
estate  in  the  one  can  be  no  more  enjoyed  away  and  apart  from  its 
fixed  locality,  than  the  estate  in  the  other;  and  the  right  of  the 
street  railroad  company  to  the  exclusive  control  and  enjoyment  of 
its  estate  in  the  soil  of  the  street  to  the  full  extent  of  that  estate,  is 
as  perfect  as  the  right  of  the  lessee  or  owner  of  the  lot  fronting  on 
the  same  street  to  control  and  enjoy  its  estate.  The  several  estates 
are  substantially  of  the  same  kind,  and  are  of  equal  dignity  before 
the  law,  but  one  is  larger,  more  extensive  than  the  other.  Prac- 
tically, they  differ  only  in  the  quantity  of  interest,  not  in  quality." 

The  following  cases  have  been  decided  since  the  decision  of 
Judge  Sawyer : 

In  the  case  of  The  People  v.  Cassity,  46  N.  T.  46,  says  Folger, 
J. :  '*The  property  assessed  in  this  case  is  the  track  of  the  relators, 
consisting  of  its  stringers,  ties  and  rails.  This  track  is  laid  down 
in  the  public  highway,  and  the  relators  have  or  claim  no  interest  in 
the  lands  of  the  highway,  save  a  right  to  use  the  same,  save  for  the 
passage  of  their  teams  and  vehicles  to  and  fro  over  the  track.  This 
right  they  claim  and  doubtless  have,  and  it  includes  the  right  to 
the  constant  and  exclusive,  and  for  the  extent  of  their  chartered 
existence,  the  lasting  use  of  the  soil  for  the  support  of  their  track. 
It  is  an  easement:  Williams  v.  N.  Y.  C.  R.  K.  Co.,  16  N.  T.  97; 
Craig  V.  R.  and  B.  R.  R.  Co.,  39,  N.  Y.  404.  And  this  is  an  inter- 
est in  the  land  over  which  it  is  enjoyed:  Wash,  on  Easements  6.  It 
gives  them  the  right  of  the  exclusive  possession  as  from  time  to 
time  they  shall  need  to  use  any  part  of  it. 

By  the  statutes  is  relation  to  assessments  and  taxation,  1  R.  S* 
360,  sees.  1  and  2,  all  lands  within  this  state,  whether  owned  by  in- 
dividuals or  corporations,  shall  be  liable  to  taxation.  The  term. 
laVid  shall  be  construed  to  include  the  land  itself  and  all  the  build- 
ings and  all  other  articles  erected  upon  or  affixed  to  the  same,  and 
the  terms  'real  estate'  and  'real  property,'  shall  be  construed  as 
having  the  same  meaning  as  the  term  'land,'  thus  defined.  ''We 
are  not  inclined  to  give  to  the  terms  of  the  statute  a  construction  so 
narr9w  as  that  required  by  the  position  of  the  relators.  That  would 
be  to  hold  that  buildings  and  fixtures  are  not  included  in  the  term 
Mand,'  except  as  insperable,  in  consideration  of  the  ownership 
thereof,  from  the  ownership  of  the  fee;  and  that  no  right  or  interest 
in  land  less  than  the  fee  thereof,  would,  for  the  purpose  of  assess- 
ment, be  deemed  to  fall  within  the  meaning  of  'land,'  as  set  forth 
in  the  statute.  The  statute  means,  for  this  purpose,  to  make  two 
general  divisions  of  property:  one  all  lands,  another  all  personal 
estates;  and  then  to  be  more  definite,  it  declares  by  land,  is  meant 
the  earth  itself,  and  also  all  buildings  and  other  articles  erected 
upon  and  affixed  to  the  same.     We  do  not  think  that  when  bmld- 
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isgs  or  other  articles  are  erected  upon  or  affixed  to  tbe  earth,  they 
are  not,  in  view  of  the  statute,  land,  unless  held  and  owned  in  con- 
nection with  the  ownership  in  fee  of  the  soil.  We  are  of  the  opinion 
that  the  statute  means  that  such  an  interest  in  real  estate  as  will 
protect  the  erection  or  affixing  thereon  and  possession  of  buildings 
and  fixtures  will  bring  those  building  and  fixtures  within  the  term 
'lands,' and  hold  them  to  an  assessment  as  the  lands  of  whomsoever 
has  that  interest  in  the  real  estate,  and  owns  and  possesses  the 
buildings  and  fixtures.  The  defendants  were  right  then,  in  consid- 
ering the  tract  of  relators  as  land,  and  liable  to  assessment  as  such: 
see  the  People  v.  Beardsiej,  52  Barb.  105,  since  affirmed  in  this  court." 

In  the  case  of  the  City  of  New  Haven  v.  F.  H,  &  W.  B.  B.  Co. 
Carpenter,  J.,  speaking  for  the  supreme  court  of  Connecticut  says: 
"This  action  is  brought  to  recover  the  amount  of  benefits  assessed 
upon  the  defendant  for  its  proportional  part  of  the  expense  incurred 
in  paving  a  portion  of  Chapel  street  in  New  Haven,  in  and  through 
which  the  defendants  railroad  track  is  laid.  The  defense  is  first, 
that  the  defendant  is  not  liable  to  assessment.  *  *  *  The  de- 
fendants property  consists  of  rails,  sleepers,  ties  and  spikes,  so  laid 
into  and  attaiched  to  the  soil,  in  the  street  where  the  improvement 
was  made,  as  to  become  a  part  of  the  realty.  That  property,  so 
situated,  is  real  estate,  has  been  repeatedly  decided:  Prov.  Gas. 
Co.  V.  Thurbur,  2  B.  I.  21;  City  of  Chicago  v.  Bear,  41  111.  306: 
Appeal  North  Beach  and  M.  B.  B.  Co.  32  Cal.  500;  Farmers  Loan 
and  Trust  Co.  v.  Hendrickson,  25  Barb.  494.  We  entertain  no 
doubt  that  this  ought  to  be  regarded  as  real  estate,  and  as  such, 
liable  to  assessment,  like  any  other  real  estate,  especially  benfitted, 
anless  there  is  something  in  the  charter  showing  that  the  legislature 
did  not  intend  that  this  species  of  property  should  be  assessed." 

The  decisions  and  the  reasonings  tnereof,  and  analogies  of  the 
law,  seem  to  conclusively  establish  the  proposition  of  the  right  of 
way  granted  to  the  plaintiffs,  is  for  all  the  purposes  of  this  case,  real 
estate,  having  all  the  properties  that  would  attach  to  a  grant  of 
hknd  itself.  If  this  be  true,  and  this  right  of  way  is  land,  or  an 
easement  in  land,  which  implies  an  interest  therein:  1  Wash.  B.  P. 
643,  to  such  an  extent  that  personal  property  attached  to  the  soil 
and  annexed  to  the  easement  becomes  a  part  of  the  land  itself,  then 
the  other  important  consequences  follow:  "Whatever  is  affixed  to 
the  soil  belongs  thereto."  Quicquid plantatur  solo  solo  cedit:  Broom 
Leg.  Max.  290.  Land,  according  to  Lork  Coke,  includes  not  only 
the  ground  or  soil,  but  everything  which  is  attached  to  the  earth, 
whether  by  the  course  of  nature,  as  trees,  herbage  and  water,  or  by 
the  hand  of  man,  as  houses  or  other  buildings;  and  which  has  an 
indefinite  extent  upwards  as  well  as  downwards,  so  as  to  include 
everything  terrestrial^under  or  over  it:  Co.  Litt.  4a;  3  Kent  Com. 
509;  2  Black  Com.  18.  Whatever  is  built  on  the  soil  is  an  accessary 
of  the  soil:  Bouv.  Inst.  sec.  1571. 

It  follows  from  these  propositions  that  the  road  bed,  the  rails 
fastened  to  it,  station  buildings,  workshops,  depots,  machine  shops. 
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etc.,  constmcted  over,  upon  or  through  the  right  of  way  granted 
to  the  plaintiffs,  and  attached  to  the  soil,  and  annexed  to  the  ease- 
ment, become  a  part  of  the  real  estate  of  the  railroad  company. 
Says  Washburn:  1  Wash.  E.  P.  3:  "Thus  the  road  bed,  the  rails 
fastened  to  it,  and  the  buildings  at  the  depots  of  railroads,  are  real 
property/'  Caton,  C.  J.,  speaking  for  the  supreme  court  of  Illinois, 
says:  ''We  are  of  opinion  that  the  rolling  stock,  rails,  ties,  chairs, 
spikes,  and  all  other  material  brought  upon  the  ground  of  the  com- 
pany incumbered  by  the  mortgage,  and  designed  to  be  attached  to 
the  realty,  should  be  considered  as  a  part  of  the  realty,  and  incum- 
bered by  the  mortgage  as  such." 

There  is  another  principle  that  ought  to  give  some  light  on  this 
question.  ''It  is  a  general  rule  that  a  grant  of  power  to  accomplish 
any  particular  enterprise,  and  especially  one  of  a  public  nature, 
carries  with  it,  so  far  as  the  grantors  own  power  extends  an 
authority  to  do  all  that  is  necessary  to  accomplish  the  principal 
object."  ''It  is  a  well  known  and  reasonable  rule  in  construeing  a 
grant,  that  when  anything  is  granted,  all  the  means  to  attain  it, 
and  all  the  fruits  and  effects  of  it,  are  granted  also:"  G.  J.  Shaw  in 
Babcock  v.  Western  R.  R.  Co.,  9  Met.  555. 

Here  is  a  grant  of  the  right  of  way  through  the  public  lands  '^for 
the  construction  of  a  railroad  and  telegraph. "  Such  a  srant  carries 
with  it  the  right  to  the  exclusive  possession  of  the  lands  described 
for  the  purpose  aforesaid ;  to  make  excavations,  cuts  and  fills  in  the 
soil  or  ground;  to  construct  a  road-bed  of  suitable  width  and  grade; 
to  lay  ties  and  rails  thereon;  and  to  erect  upon  the  lands  described 
as  and  included  in  the  right  of  way,  all  buildings,  shops,  water  sta- 
tions, depots,  &c.,  necessary  and  suitable  to  be  used  in  constmcting 
or  operating  such  railroad.  This  right  necessarily  implies  property 
in  the  ground  itself.  This  property  is  real  estate,  and  the  title  U> 
it  is  a  legislative  grant.  By  virtue  of  this  grant,  the  railroad  com- 
panv  acquired  the  same  interest  in  the  land  as  if  it  had  received  a  deed 
of  the  land  for  the  purpose  of  constructing  and  operating  a  railroad. 

The  provisions  contained  in  section  2  of  the  act  incorporating 
plaintiff,  declaring  that  "the  right  of  way  shall  be  exempt  from 
taxation  within  the  territories  of  the  United  States,"  therefore  car* 
ries  with  it  and  exempts  from  taxation  within  the  territories,  the 
road-bed,  the  ties  and  rails  thereto  attached  and  all  the  station 
buildings,  workshops,  etc.,  necessary  for  the  construction  and  for 
operating  said  railroad,  and  the  assessment  for  taxation  and  levy 
of  tax  thereon  of  "twenty  miles  of  railroad"  in  the  county  of  Cus- 
ter, as  mientioned  and  described  in  the  complaint,  which  description 
must,  include  the  road-bed,  ties  and  rails  and  all  necessaiy  builaings 
attached  to  the  soil  and  annexed  to  the  easement  of  the  right  of 
way,  was  unauthorized  and  is  illegal  and  void. 

(3.)  But  if  the  property  was  subject  to  taxation,  was  the  tax 
assessed  and  levied  as  our  statute  requires  ? 

As  to  the  taxation  of  railroads,  the  statute  of  the  territory  pro- 
vides as  follows  (sect.  1007,  Rev.  S.,  p.  618):    "The  property  of 
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corporations  or  companies  constructing  bridges,  canals,  ditches, 
flames,  railways,  plank  roads,  grading  roads,  turnpike  roads,  tele- 
graph lines,  and  similar  improvements,  shall  be  assessed  to  each 
corporation  or  company,  and  their  interests  are  to  be  taxed  in  this 
territory,  in  the  county  or  localities  in  which  such  bridges,  railways, 
etc.,  may  be  in,  and  to  the  extent  of  such  improvements  as  may  be 
found  in  the  county  or  counties  in  which  the  same  may  be  situated, 
and  to  this  end  the  assessor  is  directed  to  require  the  secretary  or 
clerk,  or  whatever  officer  of  corresponding  duties  there  may  be,  to 
render  upon  oath  a  list  of  the  number  of  miles  and  value  of  such 
improvements  as  may  be,  in  each  separate  county  through  which 
the  same  may  be  constructed  or  in  which  the  same  may  be  situated." 

Section  1013  provides  that  the  assessor's  list  shall  contain:  First, 
the  land  and  a  description  thereof;  and,  second^  the perfianal  property; 
and  section  1016,  that  the  assessor  shall  make  out  and  deliver  to  the 
ooonty  clerk  an  assessment  roll  containing  the  names  of  the  persons 
and  bodies  in  whose  names  property  has  oeen  listed,  tvUh  the  several 
species  of  property  and  the  value  as  hereinbefore  indicated — ^that  is,  as 
indicated  in  section  1013. 

The  allegations  of  the  complaint  as  to  the  assessment  of  this 
property  are  as  follows:  "That  on  the  fifth  day  of  September, 
1881,  it  (the  plaintiff)  had  certain  personal  property  and  twenty 
miles  of  its  said  road  provided  in  said  act  to  be  built,  then  and 
there  constructed  and  lying  in  said  county,  and  then  had  its  prin- 
cipal office  and  headquarters  in  the  city  of  St.  Paul,  in  the  state  of 
Minnesota,  and  a  general  agent  at  Helena,  Montana,  whose  duties 
as  to  the  return,  valuation  and  assessment  of  its  property  for  tax- 
ation corresponded  with  and  were  those  of  the  secretary  or  clerk 
named  and  mentioned  in  the  law  of  the  territory,  and  who  might 
have  been  applied  to  by  the  assessor  of  said  county,  and  required 
to  list  its  property  liable  to  taxation,  but  its  said  general  agent  was 
not  so  appliea  to,  to  list  its  taxable  or  other  property  in  said  county 
by  said  assessor  for  taxation  for  that  year,  nor  was  any  person  so 
applied  to  by  said  assessor,  whose  duties  were  equivalent  to  or  cor- 
responded with  those  of  the  secretary  or  clerk  in  the  law  of  the 
territory  mentioned,  but  the  assessor  of  said  county,  on  the  fifth 
day  of  September,  1881,  without  authority  of  law  did,  himself,  then 
and  there  assume  and  pretend  to  make  a  list  of  the  property  of  this 
I>laintiff  in  said  county,  and  value  the  same  for  the  purpose  of  taxa- 
tion for  that  year,  and  did  then  and  there  value  the  personal 
Sroperty  of  the  plaintiff  for  taxation  at  fifteen  thousand  five  hundred 
oliars,  and  did  assess,  value  and  return  as  'assessable  valuation  in 
said  county,  '^twenty  miles  of  railroad  and  rolling  stock  at  two 
hundred  thousand  dollars,  .to  the  commissioners  without  notice 
thereof  to  the  company. " 

Section  1011  of  the  statute  provides  that  the  assessor  shall  assess 
and  value  all  property  required  by  the  law  to  be  assessed  and 
valued,  and  between  the  first  day  of  February  and  the  tenth  day  of 
September  in  each  year,  shall  demand  of  each  taxpayer  in  his 
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district,  a  list  as  hereinafter  provided,  of  his,  her,  or  their  property; 
and  if  such  list  be  not  rendered  under  oath,  at  the  time  snch  de- 
mand be  made,  the  assessor  shall  proceed  to  list  and  assess  the 
property  of  such  taxpayer  according  to  his  best  knowledge  and 
information. 

A  legal  assessment  is  the  foundation  of  a  legal  tax.  The  assessor 
derives  his  authority  from  the  statute,  and  in  order  to  give  him 
jurisdiction  to  act,  or  to  clothe  his  official  acts  with  any  potency  or 
efficacy,  the  provisions  of  the  statute  must  be  particularly  followed. 
Says  Judge  Gooley:  ''Of  the  necessity  of  an  assessment  no  question 
can  be  made.  Taxes  by  valuation  cannot  be  apportioned  without  it 
Moreover,  it  is  the  first  step  in  the  proceedings  against  individual 
subjects  of  taxation,  and  is  the  foundation  of  all  which  follow  it. 
"Without  an  assessment  they  have  no  support,  and  are  nullities.  It 
is,  therefore,  not  only  indispensable,  but  m  making  it  the  provisions 
of  the  statute  under  which  it  is  to  be  made  must  be  observed  with 
particularity.  *  *  *  As  the  course  is  unquestionably  prescribed 
m  order  that  it  should  be  followed,  and  as  without  it  the  citizen 
is  substantially  without  any  protection  from  unequal  and  unjust 
demands,  the  necessity  for  a  strict  compliance  with  all  important 
requirements  is  manifest:"  Cooley  on  Taxation,  259-260.  "If  the 
officers  were  to  be  at  liberty  to  disregard  important  provisions  of 
the  statute  in  this  initiatory  step  (making  the  assessment),  the  chief 
protection  which  the  law  has  intended  for  individuals  in  tax  cases 
would  be  removed : "  Id-  260. 

Under  these  provisions  of  our  statute,  it  is  the  first  duty  of  the 
assessor  to  demand  a  list  of  the  property  from  the  taxpayer,  or  the 
person  whose  property  is  to  be  assessed.  This  is  the  first  and 
important  step  towards  assessing  his  property  for  taxation.  If  the 
list  is  not  furnished  on  said  demand,  then,  and  not  until  then,  has 
the  assessor  the  right  himself  to  make  a  list  ^nd  value  the  property* 
The  demand  is  a  condition  precedent  to  the  right  of  the  assessor  to 
act  in  the  premises.  That,  and  the  neglect  or  refusal  of  the  person 
having  taxable  property,  alone,  gives  to  the  assessor  the  right  to 
make  the  list  himself.  If  this  were  not  so,  the  sovereign  power  of 
taxation  becomes  an  arbitrary  exaction,  subject  to  the  caprices  of  a 
single  individual,  without  the  knowledge  and  behind  the  back  of 
the  person  most  interested,  and  whose  property  is  to  be  taken  for 
the  public  uses. 

Therefore  it  is,  that  our  statute  has  wisely  provided,  that  the  per- 
son having  taxable  property,  shall  have  the  right  to  list  the  same 
for  taxation.  The  assessor  has  no  right  or  jurisdiction  to  make  the 
list,  until  the  taxpayer,  or  person  having  property  subject  to  taxa- 
tion, has  neglected  or  refused  to  make  it. 

These  provisions  of  the  statute  are  applicable  to  the  assessment 
of  railroads  or  railroad  property  for  taxation.  By  section  1007  of 
the  statute,  the  assessor  is  directed  to  require  the  secretary  orclork, 
or  whatever  officer  of  corresponding  duties  there  may  be,  to  render, 
under  oath,  a  list  of  the  number  of  miles  and  value  of  such  im- 
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piofamente  as  may  be  in  each  separate  countj  through  which  the 
same  may  be  constructed,  or  in  which  the  same  may  be  situate. 
The  riffht  to  assess  railroads,  and  the  manner  in  which  the  assess- 
ment shall  be  made,  depend  upon  this  statute.  The  assessor,  in 
order  to  make  a  valid  assessment  of  railroad  property,  must,  as  in 
other  cases,  substantially  follow  the  terms  of  the  statute.  By  the 
allegations  of  the  complaint,  the  assessor,  before  listing  and  assess- 
ing the  property  in  question  made  no  requisition  upon  the  secretary 
or  clerk  of  the  plaintiff  for  a  list  of  its  property  under  oath  or  other- 
wise, but  without  notice  to  plaintiff,  and  upon  his  own  motion  and 
knowledge  of  its  yalue,  made  the  list  and  assessment  upon  ' '  twenty 
miles  of  railroad  and  rolling-stock"  at  ''two  hundred  thousand 
dollars."  If  any  regard  at  all  is  to  be  had  to  the  statute  providing 
for  the  assessment  of  railroads,  certainly  this  assessment  is  no  as- 
sessment and  wholly  invalid.  The  object  of  the  statute  is  to  require 
the  value  of  railroads  and  the  number  of  miles  in  each  county,  to 
be  made  on  the  oath  of  some  one  who  is  supposed  to  know  whereof 
he  speaks,  and  until  the  officer  or  person  designated  has  had  an 
opportunity  to  make  this  list  on  oath,  and  has  failed  or  refused  so 
to  do,  the  assessor  has  no  right  to  list  and  value  the  property.  How 
it  would  be  if  the  railroad  company  should  neglect  or  refuse  to 
make  this  list  under  the  oath  of  the  proper  person,  it  is  not  neces- 
sary to  decide,  as  no  such  question  arises.  By  the  allegations  of 
the  complaint,  there  was  an  officer  of  the  plaintiff  in  the  territory 
whose  duties  correspond  to  those  of  the  clerk  or  secretary,  men- 
tioned in  the  statute,  and  who  would  have  made  the  required  list 
on  application. 

There  is  another  question  arising  upon  this  assessment.  By  vir- 
tue of  sections  1013  and  1015  of  the  statute,  the  list  and  return  of 
the  assessor  shall  contain  a  separate  and  distinct  description  and 
valuation  of  the  real  and  personal  property.  These  two  sections, 
taken  together,  require  the  separate  listing  and  separate  valuation 
of  the  personal  and  real  property  and  forbid  that  the  real  and  per- 
sonal property  be  lumped  together  and  assessed  in  a  mass.  The 
reasons  for  these  provisions  of  the  statute  are  obvious.  Unless  the 
real  and  personal  property  are  separately  and  distinctly  described 
and  valued,  it  would  be  impossible  for  the  board  of  equalization  to 
properly  equalize  the  taxes. 

If  rolling-stock  is  to  be  taken  as  personal  property,  then  in  the 
assessment  of  ''twenty  miles  of  railroad  and  rolling-stock,"  th«re 
was  an  unwarranted  lumping  togetl^er  and  valuation  of  real  and  per- 
sonal property.  It  is  the  right  of  the  taxpayer  that  his  personal 
and  real  property  be  separately  listed  and  valued,  and  he  has  the 
right  to  be  heard  before  the  proper  tribunal  as  to  the  correctness 
or  propriety  of  such  list  and  valuation.  His  right  so  to  be  heard 
ana  to  notice  of  the  proceedings,  is  a  constitutional  right :  Gooley 
Tax.  266.  And  his  right  to  list  his  property  for  taxation  or  notice 
thereof,  is  of  the  same  nature.  The  assessment  and  levy  of  taxes 
18  the  exercise  of  sovereign  power.    It  is  taking  private  property 
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for  public  uses — a  necessaiy  power  in  eyeir  well  regulated  goren- 
ment,  bat  its  exercise  mnst  be  limited  aDd  controlled  by  law,  and 
this  law  must  be  substantially  observed  in  order  to  confer  junsdio- 
tion  upon  the  persons  administering  it.  No  person  is  required  or 
can  be  compelled  to  pay  taxes  which  have  not  been  assessed  and 
levied  in  pursuance  of  law. 

''Defects  in  the  conditions  to  a  statutory  authority  cannot  be 
aided  by  the  courts;  if  they  have  not  been  observed,  the  courts  can- 
not dispense  with  them,  and  thus  bring  into  existence  a  power  which 
the  statute  only  permits  when  the  conditions  have  been  fully  com- 
plied with.  A  statutory  power  must  be  executed  according  to  the 
statutory  directions,  and  presumptively,  any  other  execution  is 
opposed  to  the  legislative  will:  "  Cooley  on  Taxation,  p.  324. 

(4.)  Was  it  in  the  constitutional  power  of  congress  so  to  exempt 
said  property  from  taxation  ? 

This  question  must  be  considered  in  view  of  some  further  pro- 
visions of  the  act  incorporating  plaintiff.  The  United  States  reUdns 
a  certain  interest  in  the  road  while  it  is  being  constructed,  and  after 
it  is  completed.  Section  11  of  the  act  incorporating  the  company 
provides  as  follows:  ''That  said  Northern  Pacific  railroad,  or  any 
part  thereof 3. shall  be  a  post  route  and  a  military  road,  subject  to 
the  use  of  the  United  States,  for  postal,  milita^,  naval,  and  all 
other  government  service,  and  also  subject  to  such  regulationB  as 
congress  may  impose  restricting  the  charges  for  such  government 
transportation." 

The  government  therefore  retains  the  right  to  use  the  road  for 
any  and  all  government  purposes,  and  the  power  is  left  in  the  goT- 
ernment  to  have  such  use  upon  such  terms  as  it  may  dictate. 

The  Northern  Pacific  railroad  when  completed,  thus  became  an 
instrumentalihr  of  the  government  for  carrying  on  its  important 
operations,  ift  was  decided  in  the  celebrated  case  of  McColloogh 
T.  The  State  of  Maryland,  4  Wheat.  316,  that  such  an  instxument- 
ality  may  not  be  taxed  by  the  state  governments,  for  the  reason  that 
as  the  power  to  tax  implies  the  power  to  destroy,  therefore  if  the 
states  retained  authority  to  tax  the  instrumentalities  by  which  the 
national  government  was  carried  on,  they  had  the  power  to  destroy 
the  national  government,  and  to  make  ite  existence  dependent  upon 
the  will  of  the  states. 

The  states  retain  no  such  authority.  If  they  did,  they  are  supreme; 
whereas,  the  people  of  the  United  States  have  declared  that  the 
constitution,  and  the  laws  made  in  pursuance  thereof,  shall  be  the 
supreme  law  of  the  land.  Since  the  decision  in  the  case  of  McGal- 
lough  V.  The  State  of  Maryland,  supra,  in  1819,  and  that  of  Osborne 
V.  The  Bank  of  the  United  States,  9  Wheat.  867,  in  1824,  it  has  been 
the  settled  doctrine  of  the  supreme  court  of  the  United  States.  Bays 
Chief  Justice  Chase :  Van  Allen  v.  The  Assessors,  3  Wall.  p.  691, 
that  congress  may  constitutionally  organize  agencies  for  carrying 
into  effect  the  national  powers  granted  by  the  constitution;  that 
these  agencies  may  be  organized  by  the  voluntary  associadon  of 
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indiyidnals,  sanctioned  bj  congress;  that  congress  may  give  such 
agencies,  so  organized,  corporate  unity,  permanence  and  efficacy; 
and  that  sach  agencies  in  tneir  being,  capital,  franchises  and  opera- 
tions, are  not  subject  to  the  taxing  power  of  the  states,  have  ever 
been  regarded,  since  those  decisions,  as  the  settled  doctrine  of  this 
conrt  The  reason  for  this  doctrine  is  stated  by  Chief  Justice 
Marshall,  in  his  opinion  in  the  case  of  McGullough  y.  The  State  of 
Maryland,  supra,  as  follows:  "That  the  power  to  tax  involyes  the 
power  to  destroy;  that  the  power  to  destroy  may  defeat  and  render 
oseless  the  power  to  create;  that  there  is  a  plain  repugnance,  in  con- 
ferring on  one  government,  a  power  to  control  the  constitutional 
measures  of  another,  which  other,  with  respect  to  those  very  measures, 
is  declared  to  be  supreme  over  that  which  exerts  the  control,  are 
propositions  not  to  be  denied." 

This  doctrine  has  been  limited  by  subsequent  decisions,  and  the 
limitation  is  stated  by  Miller,  J.,  in  the  case  of  National  Bank  v. 
Commonwealth,  9  Wall.  353,  as  follows:  ''But  the  doctrine  has  its 
foundation. alone  in  the  proposition,  that  the  right  of  taxation  may 
be  so  used  in  such  cases  as  to  destroy  the  instrumentalities  by  which 
the  government  proposes  to  effect  its  lawful  purposes  in  the  states. 
*    *    *     The  principle  we  are  discussing  nas  its  limitations;  a 
limitation  growing  out  of  the  necessity  on  which  the  principle  itself 
is  founded.     That  limitation  is,  that  the  agencies  of  the  federal  gov- 
ernment are  only  exempted  from  state  legislation  so  far  as  that  legis- 
lation may  interfere  with  or  impair  their  efficiency  in  performing  the 
functions  by  which  they  were  designed  to  serve  the  government. 
Any  other  rule  would  convert  a  principle  founded  alone  in  the 
necessity  of  securing  to  the  government  of  the  United  States  the 
means  of  exercising  its  legitimate  powers,  into  an  unauthorized  and 
unjustifiable  invasion  of  the  rights  of  the  states.     *     *    ^    It  is 
only  when  the  state  law  incapacitates  these  agencies  from  discharg- 
ing their  duties  to  the  government,  that  it  becomes  unconstitutional." 
Therefore,  it  conclusively  appears  that  the  federal  government 
had  the  right  to  incorporate  the  Northern  Pacific  Bailroad  Company; 
to  grant  to  it  the  right  of  way  through  the  public  lands;  to  make 
such  road  an  instrument  of  the  government  for  carrying  on  its  legit- 
imate and  constitutional  operations;  and  to  exempt  said  right  of 
way  from  state  or  other  taxation ;   provided  such  taxation  would 
destroy  or  incapacitate  such  instrumentality  for  the  purpose  for 
which  it  was  created. 

Whether  the  tax  levied  against  the  plaintiff  on  its  right  of  way 
through  the  public  lands  would  do  this  or  not  does  not  appear,  but 
the  government  had  the  right  and  authority  to  so  exempt  such  right 
of  way  from  taxation,  in  -consideration  that  the  road  when  con- 
structed should  be  subject  to  the  use  of  the  government  for  the 
purposes  named  in  the  act  of  incorporation.  The  act  of  incorpora- 
tion is  a  contract,  and  the  exemption  of  the  ri^ht  of  way  from  taxa- 
tion is  founded  on  a  valid  consideration.  This  contract  cannot  be 
impaired  either  by  state  or  national  legislation. 
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In  1853  the  legislature  of  the  state  of  'North  Carolina  ohartered 
the  Wilmington  and  Baleigh  Railroad  Company.  One  section  of 
the  charter  contained  the  following  provision:  ^^ And  the  property 
of  said  company  and  the  shares  therein  shall  be  eocempt  from  any  public 
charge  or  tax  whatsoever.^^  With  this  charter  in  force,  the  fran- 
chise and  rolling  stock  of  the  company  were  assessed,  under  a  sub- 
sequent law  and  pursuant  to  it,  for  taxation  by  the  state.  In  decid- 
ing the  case  Justice  Davis:  13  Wall.  226,  Wilmington  Bailroad  Go. 
vs.  Beid  says:  *'It  has  been  so  often  decided  by  this  court  that  a 
charter  of  incorporation  granted  by  a  state  creates  a  contract  be- 
tween the  state  and  the  corporators,  which  the  state  cannot  violate, 
that  it  would  be  a  work  of  supererogation  to  repeat  the  reasons  on 
which  the  argument  is  founded.  It  is  true  that  when  a  corporation 
claims  an  exemption  from  taxation,  it  must  show  that  the  power  to 
tax  has  clearly  been  relinquished  by  the  state,  and  if  there  be  a 
reasonable  doubt  about  this  having  been  done,  that  doubt  must  be 
solved  in  favor  of  the  state.  If,  however,  the  contract  is  plain  and 
unambiguous,  and  the  meaning  of  the  parties  to  it  can  be  clearly 
ascertained,  it  is  the  duty  of  the  court  to  give  effect  to  it,  the  same 
as  if  it  were  a  contract  between  private  persons,  without  regard  to 
its  supposed  injurious  effects  uj)on  the  public  interests.  *  *  * 
There  is  no  difficulty  whatever  in  the  case.  The  general  assembly 
of  North  Carolina  told  the  Wilmington  and  Weldon  Bailroad  Com- 
pany, in  language  which  no  one  can  misunderstand.,  that  if  they 
would  complete  the  work  of  internal  improvement,  for  which  they 
were  incorporated,  their  property  and  the  shares  of  their  stock- 
holders should  be  forever  exempt  from  taxation.  *  *  *  It  is 
needless  to  argue  the  point  further.  It  is  clear  that  the  legislation 
in  controversy  did  impair  the  obligation  of  the  contract,  which  the 
general  assembly  of  North  Carolina  made  with  the  plaintiff  in  error," 
and  for  this  reason  the  judgment  of  the  supreme  court  of  the  state 
was  reversed. 

In  the  case  of  Neustadt  v.  The  Illinois  C.  E.  E.  Co. :  31  HI.  484, 
Justice  Breese  speaking  for  the  supreme  court  of  the  state  of 
Illinois,  said:  ''In  consideration  of  the  understanding  of  the  com- 
pany to  construct  a  great  thoroughfare,  which  should  involve  the 
expenditure  of  millions  and  which  was  an  experiment^  and  seven 
per  cent,  of  the  gross  amount  of  its  receipts,  or  income  to  be  paid 
to  the  state,  the  company  was  relieved  from  the  payment  of  all 
other  than  state  taxes,  to  be  assessed  as  provided  in  this  section  (of 
the  charter.)  The  language  is  plain  and  explicit:  'The  said  cor- 
poration is  hereby  exempted  from  all  taxation  of  every  kind,  except 
as  herein  provided  for.  This  being  the  contract  between  the 
state  and  tne  corporation,  no  city  or  town  authority  can  impose  a 
tax  for  municipal  purposes,  on  the  property  of  the  company, 
which  may  be  within  their  limits:"  ill.  E.  E.  Co.  v.  County  of 
McLean,  17  111.  291. 

And  so  it  may  be  said  that  the  government  of  the  United  States 
told  the  Northern  Pacific  Eailroad  company,  in  language  which  no 
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one  can  misunderstand,  that  if  they  would  construct  and  complete 
their  great  work  of  internal  improvement,  which  was  an  experiment 
inTolying  the  expenditure  of  millions  of  money,  the  right  of  way  for 
said  railroad  through  the  public  lands  in  the  territories,  should  be 
exempt  from  taxation.  Tne  exemption  from  taxation  formed  a  part 
of  the  consideration  for  the  undertaking  and  contract  on  the  part  of 
the  company.  This  contract  cannot  be  impaired  by  national  legis- 
lation. Much  less  by  an  act  of  a  territorial  legislature,  which  owes 
its  existence  to  its  organic  act  given  by  congress.  As  well  might 
SQch  territorial  legislature  undertake  to  repeal  the  organic  act 
which  called  it  into  being  as  a  territory. 

One  of  the  purposes  of  the  government  in  incorporating  the 
Northern  Pacific  Eailroad  Company  and  granting  to  it  certain  of  the 
public  lands,  and  the  right  of  way  through  the  same,  was  to  pro- 
mote the  public  interest  and  welfare,  and  to  secure  to  the  govern- 
ment at  all  times  the  use  and  benefits  of  the  road  for  postal,  military 
and  other  purposes.  Section  20  of  the  act  of  incorporation  is  as 
follows:  *'That  the  better  to  accomplish  the  object  of  this  act, 
namelv,  to  promote  the  public  interest  and  welfare,  by  the  con- 
straction  of  said  railroad  and  telegraph  line,  and  keeping  the  same 
in  working  order,  and  to  secure  to  the  government  at  all  times  (but 
particularly  in  time  of  war)  the  use  and  benefits  of  the  same  for 

Eostal,  military  and  other  purposes.     Congress  may,  at  any  time, 
avmg  due  regard  for  the  rights  of  said  Northern  Pacific  Siailroad 
Company,  add  to,  alter  or  repeal  this  act." 

The  purpose  and  object  of  the  government  in  incorporating  the 
plaintiff  was  to  promote  the  public  interest  and  welfare,  by  secur- 
ing the  construction  of  a  railroad,  extending  from  the  Great  Lakes 
to  the  Pacific  Ocean,  and  to  accomplish  this  purpose  it  had  the 
right  to  contract  with  any  company  and  to  grant  to  such  company 
rights  and  privileges  sufficient  to  carry  out  and  consummate  the 
purpose  aforesaid. 

Bat  it  is  contended  by  counsel  for  respondent  that  the  provision 
of  seetion  two  of  the  act  incorporating  plaintiff,  exempting  the  right 
of  way  from  taxation,  is  forbidden  by  article  one  of  the  fourteenth 
amendment  to  the  constitution,  which  provides  that  no  state  shall 
"deprive  any  person  of  life,  liberty  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

This  article  is  a  limitation  on  the  power  of  the  states,  and  was 
intended  to  secure  to  all  the  people  of  a  state,  without  regard  to 
race,  color  or  previous  condition,  the  benefit  and  protection  of 
equal  laws.  It  was  adopted  to  secure  to  the  then  lately  emanci-^ 
pated  race,  all  the  rights  and  protection  of  citizens.  It  forbids  to 
the  states  the  power  to  enact  laws  making  any  discrimination  as  to 
the  rights  of  the  citizens,  and  places  all  uie  inhabitants  of  the  state 
on  an  absolute  equality  before  the  law.  This  equality  is  not  dis- 
turbed by  exempting  certain  property  for  public  uses,  from  taxation* 
when  the  general  public  receive  the  benefits  of  such  exemption. 

Ho.  13    4. 
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tTustice  Field,  inexpotrndinffthe  fourteenth  amendmeDt  to  the  con- 
stitution, says:  ''Until  the  adoption  of  the  fourteenth  amendment^ 
there  was  no  restraint  to  be  found  in  the  constitution  of  the  United 
States  against  the  exercise  of  such  power  (arbitrary  taxation)  by  the 
states.  In  many  particulars  the  states  were  previously  limited; 
their  sovereignty  was  a  restricted  one.  They  could  not  declare  war, 
nor  make  treaties  of  peace.  They  could  not  enter  into  compacts 
with  each  other.  They  could  not  pass  a  bill  of  attainder,  nor  an 
•ex  post  facto  law,  nor  a  law  impairing  the  obligation  of  con- 
tracts. They  could  not  interfere  with  the  exercise  of  the  powers, 
nor  obstruct  the  laws  of  the  federal  government.  But  in  many 
other  particulars  the  power  of  the  states  was  supreme,  subject 
to  no  control  by  the  constitution  of  the  United  States.  The  original 
amendments  were  only  limitations  upon  the  federal  government,  and 
did  not  affect  the  states.  Among  the  power  held  by  the  states,  was 
the  power  of  taxation.  When  not  interfering  with  any  power,  or 
purpose  or  agent  of  the  government,  there  was  no  limitation  upon 
its  exercise,  except  as  restrained  by  their  own  constitutions.  The 
states  might  impose  taxes  upon  any  property  within  their  juris- 
diction, and,  as  said  in  The  Delaware  Tax  Case,  (18  Wall.  231),  the 
manner  in  which  its  value  was  assessed,  and  the  rate  of  taxation, 
however  arbitrary  or  capricious,  were  mere  matters  of  legislative 
discretion;  and  it  was  not  for  the  court  to  suggest,  in  any  case,  that 
a  more  equitable  mode  of  assessment  or  rate  of  taxation  might 
be  adopted,  than  the  one  prescribed  by  the  legislature  of  the 
state." 

"The  first  section  of  the  fourteenth  amendment  places  a  limit- 
ation upon  all  the  powers  of  the  state,  including,  among  others,  that 
of  taxation.  After  stating  that  all  persons  born  or  naturalissed  in 
the  United  States,  are  subject  to  the  jurisdiction  thereof,  are  citi- 
zens of  the  United  States,  and  of  the  State  in  which  they  reside,  it 
declares  that  '  no  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  snail  any  state  deprive  any  person  (dropping  the  designation 
citizen)  of  life,  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protectioii  of 
the  laws."  ^ 

The  amendment  was  adopted  soon  after  the- close  of  the  civil  war, 
and  undoubtedly  had  its  origin  in  a  purpose  to  secure  the  newly 
made  citizens  in  the  full  enjoyment  of  their  freedom.  But  it  is  in 
BO  respect  limited  in  its  operation  to  them,  it  is  universal  in  its  ap- 
plication, extending  its  protective  force  over  all  men  of  every  race 
and  color,  within  the  jurisdiction  of  the  states  throughout  the  broad 
domain  of  the  republic.  A  constitutional  provision  is  not  to  be 
restricted  in  its  application  because  designed  originally  to  prevent 
an  existing  wrong.  Such  a  restricted  interpretation  was  urged  in  the 
Dartmouth  College  case,  to  prevent  the  application  of  the  proTision 
prohibiting  legislation  by  states  impairing  the  obligations  of  con- 
tracts to  the  charter  of  the  college,  it  being  contended  that   the 
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charter  was  not  such  a  contract  as  the  prohibition  contemplated. 
Chief  Justice  Marshall  however,  after  observing  it  was  more  than 
possible  that  the  preservation  of  rights  of  that  description  was  not 
particolarlj^  in  view  of  the  framers  of  the  constitution  when  that 
clause  was  inti^oduced  said:  ''It  is  not  enough  to  say  that  this  par- 
ticular case  was  not  in  the  mind  of  the  convention  when  the  article 
was  framed,  nor  of  the  American  people  when  it  was  adopted.     It 
is  necessary  to  go  further  and  to  say  that,  had  this  particular  case 
been  suggested,  the  language  would  have  so  been  varied  as  to  ex- 
clude it,  or  it  would  have  been  made  a  special  exception.     The  case 
being  within  the  words  of  the  rule,  must  be  within  its  operation 
likewise;  unless  there  be  something  in  the  literal  construction  so 
obFiously  absurd  or  mischievous,  or  repugnant  to  the  general  spirit 
of  the  instrument,  as  to  justify  those  who  expound  the  constitution 
in  making  it  an  exception :"  4  Wheat.  494.     All  history  shows  that 
a  particular  grievance  suffered  by  an  individual  or  class,  from  a  de- 
fective or  oppressive  law,  or  the  absence  of  any  law.  touching  the 
matter,  is  often  the  occasion  and  cause  for  enactments,  constitutional 
or  legislative,  general  in  their  character,  designed  to  cover  cases  not 
merely  of  the  same,  but  of  all  cases  of  a  similar  nature.     The  wrongs 
which  were  supposed  to  be  inflicted  upon  or  threatened  to  citizens 
of  the  enfranchised  race,  by  special  legislation  directed  against  them, 
moved  the  framers  of  the  amendment  to  place  in  the  fundamental 
law  of  the  nation,  provisions  not  merely  for  the  security  of  those 
citizens,  but  to  insure  to  all  men,  at  all  times  and  at  all  places,  due 
process  of  law  and  the  equal  protection  of  the  laws.     Oppression  of 
the  person  and  spoliation  of  property  by  any  state  were  thus  for- 
bidden, and  equality  was  secured  to  all  men.    *    *    *    With  the 
adoption  of  the  amendment  the  power  of  the  states  to  oppress  any 
one,  under  any  pretense,  or  in  any  form  was  forever  ended;  ana 
henceforth  all  persons  within  their  jurisdiction  could  claim  equal 
protection  under  the  laws.     And  by  equal  protection  is  meant  equal 
security  to  any  one  in  his  private  rights — in  his  rights  to  life,  tp 
liberty,  to  property,  and  to  the  pursuit  of  happiness.     It  implies 
not  only  that  the  means  which  the  law  affords  for  such  security  shall 
be  equally  accessible  to  him,  but  that  no  one  shall  be  subject  to  any 
greater  burdens  or  charges  than  such  as  are  imposed  upon  all  others 
under  like  circumstances.     This  protection  attends  every  one  every 
where,  whatever  be  his  position  in  society,  or  his  association  with 
others,  either  for  profit,  improvement,  or  pleasure.     It  does  not 
leave  him  because  of  any  social  or  official  position  which  he  may 
hold,  nor  because  he  may  belong  to  a  political  body,  or  to  a  religious 
society  or  be  a  member  of  a  commercial,  manufacturing  or  trans- 
portation company.     It  is  the  shield  which  the  arm  of  our  blessed 
government  holds  at  all  times  over  every  one,  man,  woman  and  child, 
in  all  its  broad  domain,  wherever  they  may  go,  and  in  whatever  re- 
lation they  may  be  placed.     No  state — such  is  the  sovereign  com- 
mand of  the  whole  people  of  the  United  States — ^no. state  shall  touch 
the  Ufe,  the  liberty,  or  the  property  of  any  person,  howeveif  humble 
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his  lot  or  exalted  his  station,  without  due  process  of  law;  and  no 
state,  even  with  due  process  of  law,  shall  deny  to  any  one  within  its 
jurisdiction,  the  equal  protection  of  the  laws. 

Unequal  taxation,  so  far  as  it  can  be  prevented,  is  therefore,  with 
other  unequal  burdens,  prohibited  by  the  amendment.  *  ♦  * 
The  fact  to  which  counsel  allude,  that  certain  property  is  often  ex- 
empt from  taxation  by  the  states,  does  not  at  all  militate  against 
this  view  of  the  operation  of  the  fourteenth  amendment  in  forbid- 
ding the  imposition  of  unequal  burdens.  Undoubtedly  since  the 
adoption  of  the  fourteenth  amendment  the  power  of  exemption  is 
much  more  restricted  than  formerly,  but  that  it  may  be  extended  to 
property  used  for  objects  of  a  public  nature  is  not  questioned — that 
IS,  where  the  property  is  used  for  the  promotion  of  the  public  well 
bein^,  and  not  for  any  private  end.  Thus,  property  used  for 
public  instruction,  for  schools,  colleges  and  universities,  which  are 
open  to  all  applicants  on  similar  conditions,  may  properly  be  ex- 
empted. The  public  benefit  is  the  equivalent  to  tne  state  for  the  tax 
which  would  otherwise  be  exacted.  If  buildings  used  as  churches 
for  public  worship,  are  also  sometimes  exempted,  it  must  be  because, 
apart  from  religious  considerations,  churches  are  regarded  as  insti- 
tutions established  to  inculcate  principles  of  sound  morality,  leading 
citizens  to  a  more  ready  obedience  to  the  laws.  Whatever  the  ex- 
emption, it  can  only  be  sustained  for  the  public  service  or  benefits 
received.  The  equality  of  protection,  which  the  fourteenth  amend- 
ment declares  that  no  state  shall  deny  to  any  one,  is  not  thus 
involved."     (Pamph.  opinion  p.  27.) 

From  this  able  consideration  of  the  object,  scope  and  purpose  of 
the  fourteenth  amendment  by  this  able  judge,  it  clearly  appears 
that  it  was  designed  as  a  limitation  on  the  power  of  the  states;  that 
unequal  taxation  by  the  states,  so  far  as  it  can  be  prevented,  with 
other  unequal  burdens,  is  prohibited;  that  property  may  be  ex- 
empted by  the  states  from  taxation  without  evading  the  provisions 
of  the  amendment,  when  the  public  benefit  to  be  derived  from  such 
exemptions  is  equivalent  to  the  tax  that  would  otherwise  be  exacted; 
and  that  such  exemption  can  only  be  sustained  where  the  property 
exempted  is  used  for  the  promotion  of  the  public  well  being.  And 
so  if  it  were  true  that  the  plaintiff  had  been  incorporated  by  the 
territory  of  Montana,  and  the  right  of  way  through  its  public  lands 
exempted  from  taxation,  considering  the  purpose  for  which  the 
contract  of  incorporation  was  made,  and  the  consideration  for  such 
exemption,  viz:  to  promote  the  public  welfare,  and  to  secure  the 
use  of  the  road  at  all  times  for  public  purposes,  such  exemption 
from  taxation  would  not  have  come  within  the  prohibitions  of  the 
fourteenth  amendment. 

But  even  if  such  exemption  from  taxation  were  prohibited  to  the 
states  and  territories,  there  is  nothing  in  the  amendment  or  in  the 
constitution  that  limits  the  power  of  the  federal  government  in  dis- 
posing of  its  own  property  upon  such  terms  and  conditions  as  it 
thinks  best.     On  the  contrary,  the  constitution  gives  to  congress  the 
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fnll  power  to  dispose  of  the  property  of  the  United  States  without 
limitiEition. 

For  like  reasons,  if  the  limitations  of  the  amendment  operated 
upon  the  power  of  congress,  still  this  exemption  from  taxation 
would  not  thereby  be  forbidden  under  the  provisions  of  the  act 
incorporating  plaintiffs,  the  government  derives  a  public  benefit 
from  the  road.  It  retains  the  right  to  use  the  road  for  certain 
public  purposes,  and  makes  it  a  great  national  highway  for 
the  benefit  and  well-being  of  the  people.  The  public  benefit 
to  be  derived  from  the  road  was  thought  by  congress  to  be  equiv- 
alent to  the  tax  which  otherwise  would  have  been  exacted.  Con- 
gress had  the  right  to  judge  of  this  matter,  and  to  dispose  of 
the  property  of  the  government  as  it  thought  best  for  the  public 
good. 

Says  Judge  Field:  '' Congress  can  undoubtedly  exempt  any 
agencies  it  may  employ  for  services  to  the  general  government 
from  such  taxation  as  will,  in  its  judgment,  impede  or  promote 
their  performance" :  Id.  11.  The  benefits  to  accrue  to  the  govern- 
ment by  reason  of  the  construction  of  the  Northern  Pacific  railroad 
were  deemed  by  congress  sufficient,  not  only  to  exempt  the  right  of 
way  from  taxation,  but  to  justify  a  grant  of  the  public  lands.  The 
contract — the  act  incorporating  the  company — is  founded  upon-  a 
mutnal  consideration,  and  cannot  be  impaired.  Certainly,  after 
rights  have  become  vested,  after  the  contract  has  been  performed, 
after  the  road  has  been  constructed,  upon  the  terms  and  conditions  im- 
posed in  the  contract  of  incorporation,  and  both  parties  are  reaping 
the  benefits  of  such  contract,  it  is  not  within  the .  competency  of 
national,  state  or  territorial  legislation  to  nullify  or  make  inoperative 
any  of  the  terms  of  such  contract.  Legislation  cannot  disturb  vested 
rights.  It  would  be  just  as  rational  to  hold  that  the  land  grant  is 
within  the  prohibition  of  the  fourteenth  amendment,  as  that  the  ex- 
emption from  taxation  is  inhibited  thereby,  for  the  act  of  incorpor- 
ation grants  the  odd  sections  of  land  for  forty  miles  on  either  side 
of  the  line  of  the  .road,  to  the  company  without  any  compensation 
whatever,  other  than  that  to  be  received  by  the  government  from  the 
construction  of  the  road,  while  for  other  public  lands,  it  charges, 
and  receives,  a  compensation  for  a  grant  of  title. 

It  is  within  the  constitutional  power  of  Congress  to  exempt  prop- 
erty from  taxation:  111.  C. B. B.  Co.  v.  The  County  of  McLean,  17  111. 
291;  Matheny  v.  Golden,  5  Ohio,  361;  State  of  Ohio  v.  Com.  Bank 
of  Cin.,  7  Ohio,  125;  State  of  New  Jersey  v.  Wilson,  7  Cranch,  164; 
Gordon  v.  Appeal  Tax  Court,  10  How.  133;  Osborn  v.  Humphrey, 
7  Conn.  355;  The  State  of  New  Jersey  v.  Brannin,  3  Zab.  485;  P& 
W.  B.  V.  Maryland,  10  How.  393;Prov.  Bank  v.  Billings,  4  Pet.  514; 
State  Bank  of  Ohio  v.  Knoop,  16  How.  396;  Osborn  et  al,  v.  Bank 
of  the  United  States,  9  Wheat.  738. 

A  State  law  imposing  a  tax  upon  property  exempt  from  taxation, 
by  virtue  of  a  viuid  act  of  congress,  is  unconstitutional  and  void : 
Osborn  v.  Bank  of  U.  S.,  mpra. 
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Briefly,  the  situation  i8  this :  The  United  States  owns  the  pnblic 
lands  and  has  the  right  to  dispose  of  them  at  its  will.  In  order  to 
bring  about  the  construction  of  a  railroad  from  Lake  Superior  to. 
Puget  Sound,  which  it  might  use  for  certain  public  and  national 
purposes — to  strengthen  the  government  and  to  facilitate  its  opera- 
tions— to  promote  the  happiness  and  prosperity  of  the  people — to 
consolidate  the  Union,  and  to  invigorate  and  strengthen  the  nation, 
it  enters  into  a  contract  whereby  it  agrees  to  give  certain  of  the 
public  lands,  and  to  exempt  the  right  of  way  through  such  lands  in 
the  territories  from  taxation,  in  consideration  that  a  road  be  con- 
structed upon  the  terms  and  conditions  named  in  the  contract.  The 
{government  had  the  right  to  make  such  a  contract.  It  had  the  un- 
imited  right  to  dispose  of  its  own  property.  The  provision  ex- 
empting the  right  of  way  from  taxation  was  no  more  illegal  than 
was  the  grant  of  lands  to  the  company.  Both  the  exemption  and 
the  grant  were  for  the  same  purpose.,  viz. :  to  aid  in  the  construction 
of  the  road.  A  territorial  legislature  cannot  defeat  this  solemn 
obligation.  It  cannot  repeal  an  act  of  congress.  It  cannot  take 
upon  itself  the  attributes  of  sovereignty,  and  interfere  with  the  dis- 
posal of  property  that  does  not  belong  to  it.  Our  organic  act,  Sec. 
6,  forbids  the  territorial  legislature  passing  any  law  interfering  with 
the  primary  disposal  of  the  soil. 

The  national  government  is  supreme,  within  the  limits  of  the 
constitution.  When  it  speaks  its  voice  is  sovereign  in  those  cases 
in  which  the  people,  **in  order  to  form  a  more  perfect  union,"  and 
to  found  a  nation,  surrendered  their  sovereignty.  Taxation  is  the 
exercise  of  sovereign  power.  Taxation  for  national  purposes  is  ex- 
ercised by  national  authority,  and  for  state  purposes  and  property 
it  is  exercised  by  state  authority.  Each  is  supreme  within  its 
proper  jurisdiction.  "That  the  power  of  taxation  is  one  of  vital 
importance;  that  it  is  retained  by  the  states;  that  it  is  not  abridged 
by  the  grant  of  similar  power  to  the  government  of  the  Union ;  tnat 
it  is  to  be  concurrently  exercised  by  the  two  governments,  are 
truths  which  have  never  been  denied.  But  such  is  the  paramount 
character  of  the  constitution,  that  its  capacity  to  withdraw  any  sub- 
ject from  the  action  of  even  this  power,  is  admitted.  The  states 
are  expressly  forbidden  to  lay  any  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  their  inspec- 
tion laws.  If  the  obligation  of  this  prohibition  must  be  conceded — 
if  it  may  restrain  a  state  from  the  exercise  of  its  taxing  power  on 
imports  and  exports — the  same  paramount  character  would  seem  to 
restrain  a  state  from  such  other  exercise  of  this  power  as  is  in  its 
nature  incompatible  with,  and  repugnant  to,  the  constitutional  laws 
of  the  Union.  A  law  absolutely  repugnant  to  another,  as  entirely 
repeals  that  other,  as  if  express  terms  of  repeal  were  used:"  C.  J. 
Marshall  in  McCuUoueh  v.  Maryland,  supra;  Weston  v.  Charleston, 
2  Pet.  466;  Osborn  v.  Bank  of  the  United  States,  supra. 

It  follows,  therefore,  that  the  exemption  of  plaintiffs  right  of  way 
through  the  public  lands  in  the  territories  from  taxation,  was  th^ 
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exercise  by  congress  of  a  constitutional  power,  and  that  the  levy 
and  assessment  of  a  tax  npon  ''twenty  miles  of  railroad,"  in  Custer 
county,  by  the  authority  tnereof,  by  virtue  of  a  territorial  law,  was 
without  authority,  and  is  void;  and  this  leads  us  to  the  next 
inquiry,  viz. : 

(5.)  Has  a  court  of  equitv,  jurisdiction  to  enjoin  the  collection  of 
a  tax  that  has  been  assessed  and  levied  upon  property  exempt  from 
taxation,  or,  in  other  words,  in  what  cases  and  under  what  circum- 
stances will  the  collection  of  taxes  be  enjoined? 

The  collection  of  taxes  is  necessary  to  carry  on  the  operations  of 
government,  and  therefore,  the  right  to  levv  and  assess  taxes  for 
&at  purpose,  is  elemental  and  sovereign.  No  government  can  exist 
without  this  right,  and  writs  of  injunction  and  other  obstructions  to 
Qie  collection  of  taxes  are  always  refused  by  the  courts,  except  m 
certain  defined  cases.  Says  i3enning,  J.,  in  Eve  v.  State,  21  Geo. 
60:  ''How  can  a  government  calculate  with  any  certainty  upon  the 
revenues,  if  the  collection  of  taxes  was  subject  to  be  arrested  in 
every  instance  in  which  a  taxpaver  or  tax  collector  could  make  out 
hprima/acie — a  technical  case  for  arresting  such  collection?  Far 
better  it  is  to  let  an  individual  pay  the  government  what  it  demands 
of  him,  at  the  time  of  the  demand,  as  he  will  be  certain  of  get- 
ting it  back  with  interest,  after  more  or  less  delay,  if  it  was  not 
due." 

Therefore  it  is  the  settled  doctrine  of  the  law,  that  in  order  to 
entitle  a  person  to  equitable  relief  against  an  illegal  tax,  he  must, 
by  his  bill,  bring  his  case  under  some  acknowledged  head  of  equity 
jurisdiction.  There  must  be  allegations  which  show  his  remedy  at 
law  is  inadequate.  It  is  not  sufficient  that  he  make  it  appear  that 
the  tax  is  illegal  merely.  He  must  go  further,  and  allege  special 
eiicnmstances  bringing  his  case  under  some  recognized  head  of 
equity  jurisdiction,  such  as  that  the  enforcement  of  the  tax  would 
lead  to  a  multiplicitv  of  suits,  or  produce  irreparable  injury,  or  cast 
a  cloud  upon  the  title  to  his  real  estate.  Says  Judge  Cooley :  "To 
entitle  a  party  to  relief  in  equity,  against  an  alleged  tax,  he  must, 
by  bis  bill,  bring  the  case  under  some  acknowledged  head  of  equity 
jarisdiction.  The  illegality  of  the  tax  alone,  or  the  threat  to  sell 
property  for,  its  satisfaction,  can  not,  of  themselves,  furnish  any 
ground  for  equitable  relief.  In  ordinary  cases  a  party  must  find 
nis  remedy  in  the  courts  of  law,  and  it  is  not  to  be  supposed  he  will 
fail  to  find  one  adequate  to  his  proper  relief.  Cases  of  fraud,  ac- 
cident, or  mistake,  cases  of  cloud  upon  the  title  to  one's  property, 
and  cases  where  one  is  threatened  with  irremediable  mischief,  may 
demand  ^ther  remedies  than  those  the  law  can  give,  and  these,  in 
proper  cases,  may  be  affirmed  in  courts  of  equity":  Oooley  on  Tax- 
ation, 536.  Says  Mr.  Justice  Field  in  Dows  v.  City  of  Chicago: 
11  Wall.  109:  * '  Assuming  the  tax  to  be  illegal  and  void,  we  do  not 
think  any  ground  is  presented  bj  the  bill  justifying  the  interfer- 
ence qI  a  court  of  equity  to  enjoin  its  collection.  The  illegality  of 
the  tax,  and  the  threatened  sale  of  the  shares  for  its  payment,  con^ 
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stitute  of  themselves,  alone,  no  ground  for  such  interposition. 
There  must  be  some  special  circumstances  attending  a  threatened 
injury  of  this  kind,  distinguishing  it  from  a  common  trespass,  and 
bringing  the  case  under  some  recognized  head  of  equity  jurisdic- 
tion, before  the  preventive  remedy  of  injunction  can  be  invoked. 
It  is  upon  taxation  that  the  several  states  chiefly  rely  to  obtain  the 
means  to  carry  on  their  respective  governments,  and  it  is  of  the 
utmost  importance  to  all  of  them  that  the  modes  adopted  to  enforce 
the  taxes  levied,  should  be  interfered  with  as  little  as  possible. 
*  *  *  No  court  of  equity  will,  therefore,  allow  its  injunction  to 
issue  to  restrain  their  action,  except  where  it  may  be  necessary  to 

Erotect  the  rights  of  the  citizen,  whose  property  is  taxed,  and  he 
as  no  adequate  remedy  by  the  ordinary  processes  of  the  law.  It 
must  appear  that  the  enforcement  of  the  tax  would  lead  to  a  mnlti- 
plicity  of  suits  or  produce  irreparable  injury,  or  where  the  prop- 
erty is  real  estate,  throw  a  cloud  upon  the  title  of  the  complainant, 
before  the  aid  of  a  court  of  equity  can  be  invoked." 

Says  Mr.  Justice  Hunt  in  Hamer winkle  v.  Georgetown,  15  Wall. 
684:  *'  It  has  been  the  settled  law  of  this  country  for  a  great  many 
years  that  an  injunction  bill  to  restrain  the  collection  of  a  tax  on  the 
sole  ground  of  the  illegality  of  the  tax,  cannot  be  maintained.  There 
must  be  an  allegation  of  fraud — that  it  creates  a  cloud  upon  the  title; 
that  there  is  apprehension  of  a  multiplicity  of  suits,  or  some  cause 
presentiqg  a  case  of  equity  jurisdiction.  This  was  decided  as  early 
as  the  days  of  Chancellor  Kent,  in  Mowers  v.  Snedley,  6  John,  eh. 
28,  and  has  been  so  held  from  that  time  onward." 

The  complaint  herein  alleges  as  the  special  circumstances  where- 
by the  equitable  interposition  of  the  court  is  invoked,  that  Custer 
county  is  insolvent;  that  if  plaintiff  should  pay  the  tax  and  recover 
a  judgment  therefor  against  the  county,  it  would  be  paid  in  county 
warrants,  worth  but  eighty  cents  on  the  dollar,  and  therefore,  that 
the  remedy  at  law  is  inadequate;  that  the  assessment,  valuation  and 
return  of  the  assessor  was  made  upon  a  blank  form,  which,  when  re- 
turned by  the  assessor,  showed  an  assessment  of  $200,000,  made  by 
him  on  ''twenty  miles  of  railroad  and  rolling  stock;"  that  the  blank 
so  certified  and*  returned  to  the  board  of  county  commissioner  has 
been  lost,  and  the  evidence  whether  the  sum  so  addressed  is  on  real 
or  personal  estate,  right  of  way  or  rolling  stock  of  plaintiff,  does  not 
appear  upon  the  books  of  the  county  treasurer,  nor  since  the  loss  of 
the  assessment  blank  so  filled  out  by  the  assessor,  does  it  appear  on 
any  record  or  any  archives  of  the  county,  and  the  proof  thereof, 
which  must  be  produced  from  other  sources,  is  liable  to  be  lost,  and 
the  plaintiff,  by  reason  of  the  death  of  witnesses,  may  be  unable 
hereafter,  to  prove  the  assessment  upon  its  right  of  way,  which  it  is 
now  able  to  do ;  that  notwithstanding  the  illegality  of  the  valuation,  ass- 
essment and  levy  of  taxes  thereon,  the  defendant  has  a  record 
thereof,  and  threatens  to  proceed,  and  is  proceeding  to  collect  said 
tax,  and  the  same  stands  on  the  books  of  the  defendant,  the  treasurer 
of  said  county,  and  in  his  hands,  is  a  lien  upon  the  real  estate  of  the 


Sap.  Ct.  Mont.]    Kobthebn  Pacific  B.  B.  Oo.  v.  CkUhhND.        353 

plaintiff  in  said  county,  and  is  a  cloud  upon  plaintiff's  title  thereto^ 
and  unless  enjoined,  the  defendant  will  levy  upon  and  sell  the  per- 
sonal and  real  property  of  the  plaintiff,  for  the  tax  so  assessed  and 
returned. 

The  plaintiff  abiding  its  complaints  after  demurrer  sustained,  the 
allegations  thereof  are  taken  as  true,  and  so  it  must  be  taken  as  a 
fact,  that  the  assessment  and  the  assessors  return,  showing  the  prop- 
erty assessed,  is  lost,  but  the  valuation  and  levy  were  transferred  in 
the  aggregate,  to  the  books  of  the  treasurer,  and  a  record  made, 
showing  the  amount  of  the  tax  to  be  paid,  which  tax  is  a  lien  upon 
the  plaintiff's  real  estate;  and  that  this  valuation  and  tax  was 
assessed  and  levied  upon  plaintiff's  right  of  way,  which  fact  the 
plaintiff  is  now  ready  to  make  appear,  but  the  evidence  thereof  may 
be  lost.  The  record  of  the  valuation  and  tax  on  the  treasurer's  books 
is  therefore  perfect,  and  the  lien  created  therebv  complete.  There 
is  nothing  appearing  of  record  to  show  that  such  valuation  and  as- 
sessment was  made  upon  property  not  subject  to  taxation,  or  that 
the  same  was  not  assessed  m  the  manner  provided  by  law. 

Our  statute  (Sec.  1001  Rev.  Stat.  616)  provides  as  follows :  *'  Every 
tax  levied  under  the  provisions  of  this  chapter  is  hereby  made  a  lien 
against  any  and  all  the  property  assessed,  and  such  lien  shall  attach 
at  the  time  of  such  assessment,  and  shall  not  be  satisfied  or  removed 
until  such  taxes  are  paid.'' 

A  lien  upon  real  estate  appearing  of  record,  with  nothing  of  record 
to  show  but  the  same  may  be  enforced,  and  requiring  evidence  aliunde 
to  defeat  it,  is  a  cloud  on  the  title  of  such  real  estate. 

The  defendant,  unless  enjoined,  will  enforce  this  lien,  sell  the 
real  estate,  and  deliver  to  the  purchaser  a  deed  for  the  property  so 
sold. 

Oar  statute  further  provides  (Sec.  205,  p.  442  Bev.  Stat.) :  "Every 
conveyance,  or  other  instrument,  conveying  or  affecting  real  estate, 
which  shall  be  acknowledged,  or  proved  and  certified  as  hereinafter 
prescribed,  may,  together  with  the  certificate  or  acknowledgment  of 
proof,  be  read  m  evidence  without  further  proof." 

This  statute  seems  to  do  away  with  the  common  law  doctrine,  that 
the  recitals  in  a  tax  deed  are  not  evidence  against  the  owner  of  the 
property,  but  must  be  proved  by  evidence  aliunde^  and  to  make  the 
tax  deed  prima  facie  evidence  of  title.  If  the  statute  has  this  effect^ 
then  a  party  claiming  under  a  tax  deed,  only  need  to  introduce  the 
deed  in  evidence  to  make  out  his  case.  The  production  of  the  deed 
would  be  prima  facie  proof  that  the  property  described  in  it  was 
subject  to  taxation,  ana  that  the  valuation,  assessment  and  levy  was 
made  in  pursuance  of  the  statute.  That  the  assessment  and  levy 
was  not  made  according  to  law,  or  that  the  property  was  exempt 
from  taxation,  would  have  to  be  proved  by  the  adverse  party,  in 
order  to  defeat  the  claimant's  tax  title.  Such  a  deed,  then,  would 
be  a  cloud  upon  the  title,  and  a  court  of  equity,  in  a  proper 
case,  would  interfere,  by  injunction,  to  prevent  such  a  cloud  being 
cast. 
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Says  Sawyer,  J.,  in  Hnntington  v.  C.  P.  B.  B.  Co.  2  Sawyer,  514: 
"The  court  will  enjoin  the  casting  of  a  cloud  upon  the  title  incases 
wherein  the  cloud  when  cast  would  be  removed." 

In  the  case  of  Banking  Co.  v.  Mayor  of  Jersey  Ciiy,  2  Beas.  228, 
the  chancellor  says:  ''But  aeain,  the  court  has  jurisdiction  for  the 
purpose  of  preventing  the  delivery  of  deeds  which  will  be  clouds 
upon  the  complainant's  title.  These  deeds  will  not  be  void  upon 
their  face.  The  land  is  prima  fade  liable  to  taxation.  The  record  is 
perfect.  The  defendants  can  make  the  necessary  proof  to  enable 
them  to  recover  the  land.  The  defense  against  the  validity  of  the 
deeds  depends  upon  matters  outside  the  record.  The  complainants 
ought  not  to  have  their  title  put  in  jeopardy  by  making  the  issue  just 
when  defendants  choose." 

In  Van  Doren  v.  The  Mayor  of  New  York,  9  Page,  389,  Chan- 
cellor Kent  said:  •*' Where  the  claim  of  the  adverse  party  to  the 
land  is  valid  upon  the  face  of  the  instiniment,  or  proceeaings  sought 
to  be  set  aside,  or  where  the  defendant  has  procured  and  put  upon 
record  a  deed  obtained  from  the  eamplainant  by  fraud,  or  upon  a  usu- 
rious consideration,  which  requires  the  establishment  of  extrinsic 
facts  to  show  the  supposed  conveyance  to  be  inoperative  and  void,  a 
court  of  equity  may  interfere  and  set  it  aside  as  a  cloud  upon  the  real 
title  of  the  land." 

If  the  tax  deed  is  presumptive  evidence  of  a  good  title  in  the  pur- 
chaser, and  maj  be  introduced  in  evidence,  without  first  establish- 
ing the  regularity  and  legality  of  the  proceedings,  up  to  the  time  of 
the  execution  of  the  deed,  then  such  deed  creates  a  cloud  upon  the 
title  which  a  court  of  equity  may  interfere  to  set  aside;  or  in  a  case 
where  the  record  is  perfect  and  complete,  showing  neilJier  the  ille- 
gality of  the  tax  or  irregularity  of  the  assessment,  valuation  or  levy 
of  the  same,  equity  will  interpose  and  enjoin  the  execution  of  the 
deed,  where  the  bill,  by  proper  averments,  shows  the  tax  or  the  pro- 
ceedings to  be  void.  Judge  Cooley  clearly  states  the  law,  referring 
to  numerous  decisions,  as  follows:  '*  If  the  alleged  tax  has  no  sem- 
blance of  legality;  if,  upon  the  face  of  the  proceedings,  it  is  wholly 
unwarranted  by  law,  or  for  any  reason  totally  void,  so  that  any  per- 
son inspecting  the  record  and  comparing  it  with  the  law,  is  at  once 
appraised  of  the  illegality,  the  tax,  it  would  seem,  could  neither 
constitute  an  incumbrance  nor  an  apparent  defect  of  title;  and,  there- 
fore, in  law,  could  constitute  no  cloud.  If  this  be  so,  the  jurisdic- 
tion which  is  exercised  by  courts  of  equity,  to  relieve  parties  byre- 
moving  clouds  upon  their  titles,  could  not  attach  in  such  a  case. 
When,  however,  the  illegality  or  fatal  defect  does  not  appear  on  the 
face  of  the  record,  but  must  be  shown  by  evidence  aliunde^  so  that 
the  record  would  make  out  b,  prima  facie  xif^i  in  one  who  should  be- 
come purchaser,  and  the  evidence  to  rebut  this  case  may  possibly  be 
lost,  or  maybe  unavoidable  from  death  of  witnesses  or  other  cause, 
or  when  a  deed  given  on  a  sale  of  the  lands  for  the  tax,  would,  by 
statute,  be  presumptive  evidence  of  a  good  title  in  the  purchaser,  so 
that  the  purchaser  might  rely  upon  that  for  a  recovery  of  the  lands 
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until  the  irregnlarifcies  were  shown,  the  conrts  of  equity  regard  the 
ease  as  coming  within  the  ordinary  jurisdiction,  and  have  extended 
relief  on  the  ground  that  a  cloud"  on  the  title  existed  or  was  immi* 
nent."  Taxation,  642-5. 

The  allegations  of  the  complaint  show  that  the  assessment  upon 
which  the  tax  herein  was  levied,  is  lost,  and  that  there  is  nothing  of 
record  b^  which  it  appears  that  said  tax  was  assessed  and  levied 
upon  plaintiff's  right  of  way  through  the  public  lands.  Therefore 
there  is  nothing  oi  record  showing  that  the  tax  is  illegal  and  void^ 
and  by  comparing  the  record  with  the  law,  the  illegality  of  the  tax 
does  not  appear.  Such  illegality,  by  the  averments  of  the  complaint, 
must  be  shown  by  evidence  aliunde,  which  the  plaintiff  is  now  ready 
to  make  appear,  but  that  the  evidence  thereof  is  liable  to  be  lost. 
The  books  of  the  treasurer  show  the  valuation  and  the  tax.  This 
record  in  his  hands  is  complete.  The  illegality  of  the  tax  does  not 
therein  appear,  so  that  the  tax  thereby  evidenced  is,  by  the  statute 
of  the  territory,  a  lien  upon  plaintiff's  real  estate,  and  the  record 
would  make  2k prima  facie  right  in  one  who  should  become  a  purchaser 
thereof  for  said  tax. 

The  averments  of  the  complaint  that  the  plaintiff  is  now  able  to 
show  that  the  tax  was  levied  upon  property  exempt  from  taxation; 
that  the  assessment  was  not  made  in  the  manner  provided  by  law; 
and  that  the  evidence  whereby  this  may  be  shown  is,  by  the  death  of 
witnesses,  liable  to  be  lost,  are  sufficient  to  bring  the  case  within  the 
acknowledged  jurisdiction  of  a  court  of  equity.  (Oooley  on  Taxa- 
tion. 543.) 

The  averment  that  Custer  county  is  unable  to  pay  its  debts, 
except  in  warrants  worth  eighty  cents  on  the  dollar,  conclusively 
shows  that  plaintiff's  remedy  at  law  is  inadequate.  If  the  plaintiff 
should  pay  the  tax  and  recover  a  judgment  for  the  amount  of  the 
same  against  the  county,  such  judgment  would  be  paid  in  warrants 
drawn  upon  the  county,  which  are  worth  but  eignty  cents  on  the 
dollar,  thereby  causing  a  loss  to  plaintiff  of  twenty  cents  on  each 
dollar  of  the  amount  paid  as  taxes.  A  court  of  equity  will  interfere, 
when  by  reason  of  the  insolvency  of  the  defendant,  an  irreparable 
injury  is  threatened  to  the  plaintiff. 

Equity  will  interfere  to  enjoin  the  collection  of  a  tax  levied  upon 
property  exempt  from  execution :  See  Board  of  Commissioners  v. 
Templeton,  61  Ind.  266;  Commissioners  v.  McClintock,  36  Ind., 
325;  Commissioners  v.  Markle,  46  Ind.  96;  Lafavette  v.  Cox,  5 
Ind.  38;  Koffman  v.  Knightly,  25  Ind.  fi09;  Nave  v."  King.  27  Ind., 
356,475;  Harney  v.  Indianapolis  K.  R.,  32  Ind.  244;  Merrill  v. 
Plainfield,  45  N.  H.  126;  Webster  v.  Town  of  Harwinton,  32  Conn. 
131;  Tewett  V.  Town  of  Sharon,  33  Conn.  105;  Pettyman  v.  Super- 
tiaors,  19  ill.  406;  Clark  v.  Same,  27  111.  305;  Taylor  v.  Thompson, 
42111.  9;  Oleyhorn  v.  Postlewait,  43  111.  428;  Veiley  v.  Thompson, 
44  111.  9;  Allison  v.  Louisville  R.  B.  Co.,  9  Bush.  247;  Hooper  v. 
»y,  46  Mo.  506;  Newmeyer  et  al.  v.  M.  &  M.  B.  B.  Co.,  52  Mo.  81; 
Williams  y.  Pinney,  25  la.  436;   Hanson  v.  Vernon,  27  la.  28; 
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Zorger  v.  Tp.  of  Bapids,  36  la.  175.  The  authority  of  the  supreme 
court  of  the  United  States  v.  The  Bank  of  the  United  States,  «t/pra, 
seems  to  be  conclusive  upon  that  question  for  this  court.  In  that 
case  the  officers  of  the  state  of  Ohio,  under  a  law  of  that  state, 
levied  a  tax  upon  a  branch  bank  of  the  United  States  at  Chillicothe. 
It  was  held  that  the  property  was  exempt  from  taxation,  and  its 
collection  enjoined. 

A  franchise  is  property.  It  is  the  office  of  an  injunction  to  protect 
property  from  destruction.  The  right  to  construct  a  railroad 
through  the  public  lands,  and  the  exemption  of  its  right  of  way 
from  taxation  in  the  territories,  is  a  francliise.  It  is  a  right  based 
upon  and  growing  out  of  a  contract.     It  is  property,  and  valuable 

Property.  But  it  is  such  property  that  taxation  might  destroy, 
he  right  of  way  through  this  territory  is  about  eight  hundred  miles 
in  length.  If  this  property  is  exempt  from  taxation,  an  annual  tax 
thereon  at  the  rate  claimed  in  the  com])laint,  might  cripple,  if  it  did 
not  destroy  the  franchise.  The  plaintiff  in  the  construction  of  its 
ro^d  had  tne  right  to  rely  upon  the  terms  of  its  contract  with  the 
government.  The  imposition  of  a  tax  upon  its  right  of  way  is  an 
invasion  of  its  contract,  and  such  a  violation  thereof  as  the  consti- 
tution prohibits  and  as  equity  will  enjoin. 

Says  Chief  Justice  Marshall,  in  Osborn  v.  U.  S.  Bank,  supra: 
''The  appellants  admit  that  injunctions  are  often  awarded  for  the 
protection  of  parties  in  the  enjoyment  of  a  franchise;  but  deny  that 
one  has  ever  been  granted  in  such  cases  as  this.  But  although  the 
precise  case  may  never  have  occurred,  if  the  same  principle  applies, 
the  same  remedy  ought  to  be  afforded.  The  interference  of  the 
court  in  this  class  of  cases  has  been  most  frequent  to  restrain  a 

Serson  from  violating  an  exclusive  privilege  by  participating  in  it. 
»ut  if,  instead  of  a  continued  participation  in  the  privilege,  the 
attempt  be  to  disable  the  party  from  using  it,  is  not  the  reason  for 
the  interference  of  the  court  rather  strengthened  than  weakened. 
Had  the  privilege  of  the  bank  been  exclusive,  the  argument  admits 
that  any  other  person  or  company  might  have  been  enjoined,  ac- 
cording to  regiuar  course  of  the  court  of  chancery,  from  using  or 
exercising  the  same  business.  Why  would  such  person  or  company 
have  been  enjoined?  To  prevent  a  permanent  injury  from  being 
done  to  the  party  entitled  to  the  francnise  or  privilege;  which  injury 
appellants  say  cannot  be  estimated  in  damages.  It  requires  no 
argument  to  prove  that  the  injury  is  greater,  if  the  whole  privile^ 
be  destroyed,  than  if  it  be  divided;  and  so  far  as  respects  the  esti- 
mate of  damages,  although  precise  accuracy  may  not  be  attained^ 
yet  a  reasonable  calculation  may  be  made  of  the  amount  of  the  in- 
jury, so  as  to  satisfy  the  court  and  jury.  It  will  not  be  pretended 
in  such  a  case,  an  action  of  law  could  not  be  maintained,  or  that  the 
materials  do  not  exist  on  which  a  verdict  might  be  founded  and  a 
judgment  rendered.  But  in  this  and  many  other  cases  of  contixiQ- 
mg  injuries,  as  in  the  case  of  repeated  ejectm'^nts,  a  court  of  chan- 
cery will  interpose.    The  injury  done  by  denying  to  the  bank  the 


Sup.  Ct.  Mont.]    Northebn  Paoipio  E.  E*  Oo.  v.  Garland.         357 

exercise  of  its  franchise  in  the  state  of  Ohio,  is  as  difficult  to  calcu- 
late as  the  injury  done  by  participating  in  an  exclusive  privilege. 
The  single  act  of  levying  the  tax,  m  the  first  instance,  is  the  cause 
of  an  action  at  law;  but  that  affords  a  remedy  only  for  the  single 
act,  and  is  not  equal  to  the  remedy  in  chancery,  which  prevents,  its 
repetition,  and  protects  theprivilege :"  See  M.  &  B.  Oo.  v.  Jersey 
City,  1  Beas.  227;  P.  &  H.  E.  E.  Oo.  v.  Jersey  Oity,  1  Stock, 
ch.  434. 

And  so  if  the  property  is  exempt  from  taxation  and  an  action  at 
law,  would,  in  a  single  instance,  afford  relief  against  a  tax  unlaw- 
fnllv  levied  thereon.  Yet  the  relief  is  inadequate,  and  is  not  equal 
to  tlie  remedy  in  equit^r,  which  interferes  to  prevent  future  taxes 
and  a  multiplicity  of  suits,  and  protects  the  franchise  from  invasion 
and  destruction. 

From  this  consideration  of  the  case  our  conclusions  are  as 
follows,  yiz: 

1.  •  That  this  action  being  a  controversy  which  turns  upon  the 
existence,  effect  and  operation  of  an  act  of  congress,  is  an  action 
arising  under  such  act,  and  a  suit  brought  to  determine  such  con- 
troversy is  properly  commenced  in  the  district  court  of  the  territory, 
sitting  to  hear  and  determine  causes  arising  under  the  constitution 
and  laws  of  the  United  States;  and  especially  in  this  the  case  when 
the  action  is  brought  by  or  against  a  corporation  chartered  by  an 
act  of  congress. 

2.  Plaintiff*8  right  of  way  through  the  public  lands  is  an  ease- 
ment therein,  and  such  an  interest  in  the  land  that  personal  articles 
attached  to  the  soil  and  annexed  to  the  easement  within  the  bounda- 
ries of  the  right  of  way  become  a  part  of  the  land,  and  therefore  par- 
iake  of  and  are  included  in  the  exemption  from  taxation  that  belongs 
to  the  right  of  way,  and  hence  that  a  tax  levied  upon  ' '  twenty  miles  of 
railroad  constructed  upon,  over  or  through  plaintiff's  rightof  way, 
in  the  territories  of  the  United  States,  is  a  tax  levied  upon  property 
that  is  exempt  from  taxation,  and  therefore  void. 

3.  That  the  act  of  Oongress  incorporating  plaintiff  is  a  contract 
between  the  government  and  the  incorporators  and  their  successors, 
and  that  it  is  not  within  the  constitutional  power  of  Oongress  or  of 
a  territorial  legislature  to  impair  the  obligations  of  this  contract, 
which  would  be  done  by  the  imposition  of  a  tax  upon  plaintiff's 
right  of  way  by  the  authority  of  Oongress  or  the  territorial  legist- 
tare. 

4.  That  the  fourteenth  amendment  to  the  constitution  of  the 
United  States  is  a  limitation  upon  the  sovereignty  of  the  states,  and 
was  adopted  by  the  people  of  the  United  States  to  secure  to  the  in- 
habitants of  each  state  equal  laws  and  equal  protection  of  the  laws 
without  regard  to  race,  color,  or  previous  condition. 

5.  That  this  limitation  applies  to  the  subject  of  taxation,  and 
forbids  the  states  or  territories  from  exempting  property  from  taxa- 
tion, except  in  those  cases  wherein  the  property  is  devoted  to  pub- 
lic uses  in  which  all  the  people  are  equally  benefitted. 
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6.  That  it  is  within  the  constitutional  power  of  Congress  to  eai- 
empt  the  property  of  the  United  States  from  taxation.  The  gov- 
ernment may  dispose  of  its  own  property  upon  such  terms  and  con- 
ditions as  it  deems  proper,  and  Congress  is  the  sole  judge  as  to  how 
this  property  shall  be  disposed  of. 

7.  It  was  competent  for  Congress  to  charter  the  Northern  Pa- 
cific Bailroad  Company;  to  grant  to  it  public  lands,  and  exempt  its 
right  of  way  through  such  lands  from  taxation. 

8.  There  is  a  consideration  for  the  contract  contained  in  the 
charter  incorporating  the  Northern  Pacific  Railroad  Company,  which 
consideration  is  found  in  the  public  benefits  to  be  derived  to  the 
whole  people  of  the  United  States  by  reason  of  the  construction  of 
such  road. 

9.  When  rights  have  become  vested  under  a  valid  contract^  leg- 
islative authority  cannot  invalidate  such  contract  or  disturb  sndi 
rights. 

10.  The  fourteenth  amendment  to  the  constitution  is  not  a  limi- 
tation upon  the  power  of  Congress  in  the  disposal  of  the  property 
of  the  United  States. 

11.  In  order  that  a  county  assessor  may  have  jurisdiction  to 
assess  property  for  taxation,  he  must  follow  the  statute. 

12.  An  assessment  made  in  a  manner  not  authorized  by  statute, 
and  not  in  substantial  compliance  with  its  provisions,  is  void  and 
equivalent  to  no  assessment  at  all. 

13.  An  assessment  that  values  real  and  personal  property  in  a 
mass,  is  void. 

14.  An  assessment  should  show  a  proper  description  of  the 
property,  and  the  real  estate  and  personal  property  should  be  sepa- 
rately and  distinctly  assessed  and  valued. 

15.  An  assessment  that  is  in  such  a  condition  that  it  cannot  be 
equalized  by  the  board  of  commissioners,  sitting  as  a  board  of  equali- 
zation, is  void. 

16.  In  assessing  railroads  for  taxation,  the  assessor  must  follow 
the  provisions  of  the  statute. 

17.  A  tax  will  not  be  restrained  upon  the  grounds  that  it  is 
irregular  or  erroneous. 

18.  To  entitle  a  party  to  relief  in  equity  against  an  illegal  tax, 
he  must  bring  his  case  under  some  acknowledged  head  of  equity 
jurisdiction. 

19.  Courts  of  equity  will  enjoin  the  casting  of  a  cloud  upon  a 
title,  in  cases  wherein  the  cloud  itself,  when  cast,  would  he  re- 
moved. 

20.  If  the  record  showing  the  valuation  and  levy  of  a  tax  is  com- 
plete on  its  face,  such  record  creates  a  lien  upon  the  real  estate 
against  which  the  tax  is  assessed,  and  is  a  Cloud  upon  the  title  of  the 
owner. 

21.  If  a  tax  deed  is  made  prima  facie  evidence  of  the  purchaser's 
title,  and  may  be  introduced  in  evidence,  without  showing  the 
regularity  of  the  proceedings  up  to  the  delivery  of  the  deed,  such 
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deed  is  a  cloud  upon  the  title  of  the  owner,  and  equity  would  inter- 
fere, when  by  the  averments  of  the  bill  it  appears  that  the  property 
is  exempt  from  taxation,  or  that  the  assessment  was  void 

2'iS.  If  the  illegality  of  the  tax  appears  upon  the  face  of  the  pro- 
ceedingy  no  cloud  is  cast  upon  thd  title. 

23.  E(]^uity  will  enjoin  the  collection  of  a  tax  levied  upon  prop- 
erty that  is  exempt  from  taxation,  to  prevent  a  multiplicity  of  suits, 
and  to  afford  a  complete  remedy. 

24.  Equity  will  interpose  to  prevent  the  destruction  of  a  fran- 
chise. 

25.  A  franchise  is  property,  and  in  the  case  of  a  continuing  in- 
jury to  the  same,  courts  of  equity  will  prevent  a  repetition  of  the  in- 
jury and  protect  the  franchiser 

26.  Any  encroachment  upon  the  quiet  enjoyment  of  an  easement, 
whether  created  by  grant  or  prescription,  will  be  prevented  by  in- 
junction. 

27.  Equiiy  will  interfere  to  protect  rights  when  it  sufficiently 
appears  that  the  evidence  by  which  such  rights  can  be  established, 
is  liable  to  be  lost. 

The  demurrer  to  the  complaint  ought  to  have  been  overruled,  and 
the  judgment  is  therefore  reversed  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


SUPREME  COURT  OF  UTAH, 
Benites  v.  Bicknell  et  al. 

Filed  FOtruary  26,  I884. 

Account  Stated,  What  Constitutes.  Tn  an  action  on  an  account  stated  against  the 
thne  defendants  as  nartnero,  in  which  the  defendant  H.  alone  appeared  and  answered,  it 
appeared  on  the  trial,  after  evidence  showing  that  the  defendants  B.  and  M.  originally  comr 
posed  the  firm,  under  the  name  of  B.  and  M. ,  and  that  the  defendant  H.  subsequently  be- 
eame  a  partner,  and  the  firm  name  was,  therefore,  changed  to  B.,  M.  &  Co.;  that  the  plain- 
tiff sent  by  mail,  from  Stockton,  bis  place  of  residence,  a  copy  of  an  account,  inclosed  in  an 
envelope  and  properly  directed  to  the  defendant  H.  at  Frisco,  his  residence*  and  post-office 
address.  This  account  was  headed  ''B.  &  M.  in  acct.  with  L.  Benites,"  and  contained  a 
laige  number  of  items  running  through  several  years,  only  one  of  which  was  charged  to  the 
firm  of  B.J  M  &  Co.,  and  showed  a  balance  of  $1,663.70  due  to  the  plaintiff.  No  letter  or 
ether  writing  accompanied  it  explaining  it,  or  why  it  was  sent  to  tne  defendant  H.,  nor 
demanding  payment.  Hiere  was  no  evidence  whatever  showing  the  distance  between  Stock- 
ton and  Frisco  nor  the  time  required  for  transportation  of  the  mail  between  those  places,  nor 
the  number  or  frequency  of  mall  communication  between  them,  nor  the  length  of  time  which 
had  diapsed  after  the  mailing  of  said  account  to  the  defendant  H.  before  the  commencement 
of  this  action;  nor  did  it  appear  when  this  action  was  commenced.  There  was  evidence  that 
the  defendant  H.  received  the  account.  Hdd^  that  no  account  stated  between  the  parties 
was  shown,  and  a  ruling  on  the  trial  refusing  to  admit  a  copy  of  such  account  in  evidence 
against  the  defendants  was  not  error. 

The  Same— Effect  of  an  Account  Stated.  When  the  parties  to  an  account  have  exam- 
ined it,  and  have  expressly  agreed  upon  a  certain  sum  of  money  as  the  balance  justly  dua 
thoeon  from  one  party  to  the  other,  tnen  such  account  has  become  an  account  stated,  and  an 
action  upon  it  is  not  founded  upon  the  original  items,  but  upon  the  balance  ascertained  by 
the  mutual  accounting  of  the  parties. 

The  Same— Account  Stated  bt  Implication.  An  account  stated  may  be  implied  from  cir- 
cumstances. If  an  account  be  presented  for  payment  by  one  party  thereto,  and  the  other 
party,  upon  an  examination  of  it,  and  after  a  reasonable  time  has  elaped,  makes  no  objection 
to  It,  it  may  be  legitimately  presumed  that  he  was  satisfied  with  it  as  presented,  and  the 
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presamption  is  so  ntirong  that  a  suit  can  be  maintained  upon  the  aooonnt  as  an  account  stated 
without  proof  other  than  that  the  account  was  presented^  with  a  demand  for  payment,  and 
that  reasonable  time  and  opportunity  have  passed  since  its  presentation,  for  a  proper  exami- 
nation of  it,  and  to  make  objections  to  it,  if  there  be  any.  Such  presentation  may  be  by 
mail. 

The  Same— Burden  of  Proof.  The  effect  of  an  account  stated  being  to  establish  jmna 
fadt  the  accuracy  of  the  balance  found  due,  the  burden  of  proving  that  an  aocotmt  is  staged 
or  settled,  rests  upon  the  party  making  such  allegations. 

Appeal  from  the  district  coart  from  a  judgment  of  non-suit  in  an 
action  on  an  account  stated.     The  opinion  contains  the  facts. 

JK  2?.  Bogty  jT.  Burmeater  and  Arthur  Broton,  for  appellant. 
JfarsAaJZ  (£  i2o^Ze,  for  respondents. 

Twiss,  J.  The  complaint  alleges  that  the  defendants,  between 
the  thirty-first  day  of  June,  1875,  and  the  thirty-first  day  of  August, 
1876,  were  partners,  doing  business  under  the  firm  name  of  Bick- 
nell,  Morrison  &  Company. 

''  That  on  the  thirty-first  day  of  August,  1876,  the  said  defend- 
ants, as  partners,  were  indebted  to  plaintiff  on  a  balance  of  account 
for  goods,  wares  and  merchandise  before  that  time  sold  and  deliv- 
ered, in  the  sum  of  sixteen  hundred  and  sixty-three  and  70-100  dol- 
lars."* 

''  That  bein^so  indebted  as  aforesaid,  there  was  an  account  stated 
by  and  between  plaintiff  and  defendants  on  the  thirteenth  day  of 
August,  A.  D.,  187o,  and  upon  such  statement  a  balance  of  sixteen 
hundred  and  sixty-three  and  70-100  dollars  was  found  to  be  due 
plaintiff  from  defendants;  and  that  the  defendants  agreed  to  pay 
the  plaintiff  the  said  balance;  and  that  no  part  of  the  same  has  been 
paid;"  and  prays  judgment  for  $1,663.70. 

The  separate  answer  of  defendant  Hampton  is  an  admission  of 
the  partnership  of  the  defendants  as  alleged  in  the  complaint;  but 
is  a  denial  of  all  the  other  material  allegations  of  the  complaint. 
The  other  defendants  made  no  answer. 

There  was  evidence  from  which  the  jury  might  well  find  that 
Bicknell  aud  Morrison  were  partners  from  about  the  first  day  of 
January  to  the  first  day  of  July  in  1876,  in  the  business  of  burning 
lime  and  charcoal;  that  on  or  about  the  last  named  day  they  caused 
an  inventory  of  their  partnership  assets  and  a  statement  of  their 
partnership  debts  to  be  made,  and  sold  to  Hampton  one-half  of 
their  partnership  property,  in  consideration  of  which  he  agreed  to 
become  responsible  for  and  did  make  himself  responsible  for  and 
assumed  the  payment  of  one-half  of  the  partnership  debts  of  Bick- 
nell and  Morrison  existing  at  that  time,  and  that  the  plaintiff  was  a 
large  creditor;  that  from  the  first  day  of  July,  1875,  to  the  thirty- 
first  day  of  August,  1876,  the  defendants  were  parfaiers,  Bicknell 
and  Morrison  each  owning  one-quarter  part  interest  and  Hampton 
an  interest  of  one-half  in  the  partnership  assets  or  property. 

That  on  the  thirteenth  day  of  August,  1878,  Hampton  lived  at 
Frisco,  Beaver  county,  in  the  territory  of  Utah,  which  was  his  post- 
office  address;  that  the  plaintiff,  Benites,  lived  at  Stockton,  in  this 
territory,  and  on  the  last-named  day  caused  the  account  which  he 
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claims  in  his  complaint  to  be  an  account  stated  by  and  between  the 
plaintiff  and  the  defendants,  the  balance  of  which  he  alleges  the 
defendants  promised  to  pay  to  him,  as  the  balance  due  on  such 
account  stated,  to  be  put  into  an  envelope  properly  directed  to  the 
defendant  Hampton  at  Frisco,  Utah  Territory,  the  expenses,  fees 
and  postage  thereof  and  thereon  to  be  prepaid  and  deposited  the 
same  in  the  post-office  at  Stockton,  in  this  territory.  That  Hamp- 
ton admitted  the  receipt  thereof  and  said  he  neglected  to  write  to 
the  plaintiff  about  it,  or  to  take  any  notice  of  it.  But  the  record 
faUs  to  show  any  testimony  as  to  the  distance  between  Frisco  and 
Stockton,  or  how  long  time  was  necessary  or  usually  taken  to  con- 
Tey  the  mail  from  Stockton  to  Frisco,  or  how  frequently  it  was  con- 
veyed between  those  two  places.  That  defendant  Hampton  after 
this  action  was  commenced,  and  service  upon  him  was  made, 
acknowledged  to  the  plaintiff  that  he  had  received  the  account  and 
said  that  he  neglected  to  vnrite  to  plaintiff  about  it  or  to  take  any 
notice  of  it;  he  also  said  that  he  ought  to  have  had  credit  for  a  cer- 
tab  note  by  him  mentioned  and  described. 

But  the  record  before  us  nowhere  shows  when  the  suit  was  com- 
menced or  service  upon  either  of  the  defendants  was  made. 

The  account  enclosed  in  the  envelope  and  sent*  to  Hampton  com- 
mences as  follows: 
*'  1871.     Bioknell  &  Morrison, 

In  acct.  with  L.  Benites. 

1875.    April  25,  To  20J  lbs.  nails 2.00 

30  5  lbs  60 

2.50*' 
And  from  and  after  the  date  of  this  item  there  were  more  or  less- 
items  of  account  on  almost  every  day  until  June  30, 1875,  when  this 
item  appears  in  the  account: 

**  To  balance  due  on  settlement  charged  to  Bickn ell,  ^Morri- 
son &  Hampton 350.29" 

The  account  has  then  almost  daily  items,  on  one  side  or  the  other, 
the  last  ijtem  being : 
"  1876.  Feb.  18th,  A  credit  of  210  lbs.  of  barley $4.72'* 

At  the  bottom  or  end  of  the  account  is : 
August  13th,  To  balance  due  L.  Benites 1663.70 

This  account  was  offered  in  evidence  by  the  plaintiff;  it  was 
objected  to  by  the  defendants  and  the  court  sustained  the  objection. 

Upon  motion  of  the  defendant  Hampton,  the  court  directed  a 
non-suit.    The  plaintiff  excepted  and  appealed  to  this  court. 

The  paramount  questions  in  this  case  are:  Did  the  district  court 
err  in  refusing  to  permit  the  account  to  go  to  the  jury  and  in  sustain- 
the  motion  for  a  non-suit. 

By  our  statute  a  judgment  of  non-suit  may  be  entered  by  the 
conrt  upon  motion  of  the  defendant,  when  upon  trial  the  plaintiff 
fails  to  prove  a  sufficient  case  for  the  jury. 

When  the  parties  to  an  account  have  examined  it  and  have  ex- 
pressly agreed  upon  a  certain  sum  of  money  as  the  balance  justly 
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due  from  one  party  thereof  to  the  other,  then  such  account  has 
become  an  account  stated,  and  an  action  upon  it  is  not  founded  upon 
the  original  items,  but  upon  the  balance  ascertained  by  the  mutual 
accounting  of  the  parties^  ''  Upon  an  inaimid  compuUassent  the 
plaintiff  is  not  obliged  to  give  evidence  of  the  articles.  It  is  suffi- 
cient if  he  prove  the  account  stated."  Union  Bank  v.  Knupp.  3 
Pick.  96. 

The  effect  of  an  account  stated  is  to  establish  prima  /acie  the 
accuracy  of  the  balance  found  due  without  other  proof.  The  bur- 
den of  proving  that  an  account  is  stated  or  settled  is  upon  the  party 
making  such  allegations;  but  it  is  not  always  necessary  in  proving 
•an  account  stated  to  show  an  actual  examination  of  the  items  of 
account  or  demands  of  the  respective  parties  thereto,  or  that  there 
has  been  an  express  assent  or  agreement  on  the  part  of  the  party 
sought  to  be  held  liable  upon  an  alleged  account  stated,  that  it  is 
correct.  This  may  be  implied  from  circumstances.  If  an  account 
be  presented  for  payment  by  one  party  thereto,  and  the  other  party, 
upon  an  examination  of  it  and  after  a  reasonable  time  has  elapsed, 
makes  no  objection  to  it,  it  may  be  legitimately  presumed  that  he 
was  satisfied  with  it  as  presented,  and  this  presumption  is  so  strong 
that  a  suit  can  be  maintained  upon  the  account  as  an  account  stated 
without  proof  other  than  that  the  account  was  presented  with  a 
demand  for  payment;  that  reasonable  time  and  opportunity  have 
passed  since  its  presentation,  for  a  proper  examination  of  it  and  to 
make  objections  to  it  if  there  be  any:  Lockwood  v.  Thorne,  11  N. 
Y.  170.  The  same  rule  applies  where  a  party  to  an  account  sends 
it  for  payment  to  the  other  by  mail  if  the  party  to  whom  it  is  sent 
does  not,  after  a  reasonable  time  has  passed,  express  any  objection 
to  it,  his  silence  unexplained  is  an  implied  admission  that  he  has 
none,  that  the  account  is  correct  and  truly  though  not  conclusively 
stated:    Terry  v.  Sickles,  13  Cal.  427. 

But  it  is  not  an  estoppel;  its  effect  is  to  establish  j>nma  facie  the 
accuracy  of  balance  due  as  stated  in  the  account  without  further 
proof:    Lockwood  v.  Thorne,  18  N.  Y.  205. 

But  in  cases  where  there  is  no  claim  that  the  alleged  account  stated 
is  the  result  of  an  express  assent  or  agreement  of  its  correctness  by 
the  person  sought  to  be  charged  thereby,  such  person  must  in  terms 
be  a  party  to  the  account,  or  the  grounds  upon  which  it  is  sought  to 
hold  him  as  a  debtor  should  be  clearly  made  known  to  him,  and  a 
demand  for  payment  should  be  made.  If  anything  less  than  this 
will  operate  as  an  admission  of  the  correctness  of  an  account  which 
does  not  contain  as  a  party  thereto  the  name  of  the  person  to  whom 
it  may  be  sent  or  otherwise  delivered,  and  such  admission  assl prima 
facie  liability  for  its  payment,  the  law  by  these  means  is  prostituted 
to  purposes  not  contemplated  by  its  father,  who  glorified  in  it  as 
^'tfae  perfection  of  human  reasoning." 

In  this  case  the  account,  '^Bicknell  &  Morrison  in  acct.  with  L. 
Benites,"  containing  about  two  hundred  and  fifty  items,  was  placed 
in  an  envelope  and  sent  by  mail  to  Hampton  without  any  aooom* 
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paBjing  letter  or  statement  expressing  why  or  for  what  purpose  it 
was  sent  to  him,  and  without  any  demand  or  request  for  its  payment. 
The  firm  name  of  Bicknell,  Morrison  &  Company  nowhere  appears 
in  the  account,  the  name  '*  Hampton  "  once  and  in  an  item  as  fol- 
lows: ''To  balance  due  on  settlement  charged  to  Bicknell,  Morri- 
son &  Hampton,  $350.99." 

There  is  nothing  in  this  record  showing  or  attempting  to  show 
what  the  subject  matter  involved  in  the  settlement  was,  who  it  was 
with  or  the  parties  to  the  account,  or  why  this  balance  should  be 
charged  to  Bicknell,  Morrison  &  Hampton,  or  why  this  balance 
shomd  be  charged  to  the  defendant  company  of  Bicknell,  Morrison 
&  Company.  Nor  does  the  record  show  any  claim  or  attempt  to 
prove  that  Bicknell,  Morrison  and  Hampton  were  or  that  they  con- 
stituted the  defendant  firm  of  Bicknell,  Morrison  &  Company^  or 
that  defendant  Hampton  knew  that  the  plaintiff  intended  to  hold 
him  on  this  account  as  partner  of  Bicknell  &  Morrison  or  otherwise, 
or  that  'this  account  was  sent  to  him  by  the  plaintiff,  or  that  the 
plaintiff  at  that  time  did,  or  had  at  any  time  claimed  that  Hampton 
was  indebted  to  him  as  partner  or  otherwise,  by  reason  of  any  of 
any  of  the  transactions  represented  by  this  account. 

Neither  does  the  record  contain  anything  tending  to  show  how 
long  time  this  account  was  on  the  way  between  Stockton  and  Frisco, 
or  how  frequently  the  mails  were  transferred  from  one  of  these 
places  to  the  other;  and  of  these  matters  we  can  take  no  judicial 
notice.  The  record  also  fails  to  inform  us  when  this  suit  was  com- 
menced. For  aught  that  appears  it  may  have  been  commenced  on 
the  day,  day  after,  or  day  oefore  Hampton  received  the  account. 
Whether  a  reasonable  time  after  Hampton  had  received  the  account 
had  elapsed  or  not  we  cannot  tell;  but  it  is  certain  that  the  record 
does  not  show  that  it  had.  Judge  Story  in  his  equity  jurisprudence, 
sec.  520,  says:  ''Between  merchants  at  home  an  account  which 
has  been  presented  and  no  objection  made  thereto  after  the  lapse  of 
several  posts,  is  treated  under  ordinary  circumstances  as  being  by 
acquiescence  a  stated  account.'* 

There  is  no  evidence  that  even  one  mail  had  been  conveyed  from 
Frisco  to  Stockton  after  the  receipt  of  the  account  by  Hampton, 
and  before  the  action  was  commenced;  and,  therefore,  the  record 
fails  to  show  the  existence  of  the  posts  and  circumstances  which 
must  exist  before  the  implication  of  law  arises  that  the  account  is 
correct  and  agreed  to  as  correct  by  Hampton.  The  plaintiff  having 
failed  to  prove  the  existence  of  the  material  parts  necessary  to  the 
existence  of  an  account  stated  at  the  time  of  the  commencement  of 
this  action,  there  was  no  error  on  the  part  of  the  court  in  refusing 
to  pennit  it  as  such  to  go  to  the  jury. 

And  it  may  further  be  said,  that  upon  trial  in  the  court  below  the 
judge  undoubtedly  had  the  papers  of  the  case  before  him,  and  from 
them  might  and  probably  did  know  the  date  of  the  commencement 
of  the  action;  it  is  but  just  and  fair  to  presume  that  he  did,  we 
cannot  say  he  did  not;  and  error  is  not  to  be  presumed.    It  must 
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bo  affirmatively  shown.  The  date  of  the  commencement  of  the 
action,  the  length  of  time  between  the  receipt  of  the  account  by 
Hampton  and  the  commencement  of  the  suit,  aud  the  number  of 
the  mails  between  Frisco  and  Stockton  during  this  time,  may  all 
have  been  in  evidence  before  the  court,  and  the  ruling  of  the  court 
correct  on  the  facts,  or  they  may  not  have  been  in  evidence;  if 
they  were  not,  there  was  a  lack  of  evidence  of  facts  which  must  have 
existed,  or  the  account  did  not  become  an  accouat  stated.  In  the 
absence  of  any  testimony  on  the  subject  we  cannot  assume  there 
was  error  in  the  rulings  of  the  court,  either  in  refusing  to  allow  the 
account  to  be  read  to  the  jury  or  in  sustaining  the  motion  for  a  non* 
suit:    Weggins  v.  Burkham,  10  Wall.  129. 

The  judgment  of  the  district  court  is  affirmed. 

HuNTBB,  C.  J.,  concurred. 

Emebson,  J.y  dissented. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  10870. 
People,  etc.,  v.  Bilet. 

In  Bank.    FUed  March,  IT,  I884. 

Settino  Abide  Infobhation— Failure  to  File  Repobteb's  Notes.  An  informAtkn 
filed  by  the  district  attorney,  after  a  ^soner  has  been  examined  and  held  to  answer  by  a  com- 
mitting  magistrate,  will  not  be  set  aside  for  the  failure  of  the  shorthand  reporter  to  transcribe 
and  file  his  shorthand  notes. 

The  Decision  of  the  Trial  Court  in  Ovebrulino  a  Defendant's  challenge  to  a  jnror 
for  actual  bias  is  not  reviewable  on  appeaL 

The  Mode  of  Selectino  a  Jury  in  Criminal  Cases,  as  stated  in  prior  opinions  of  the 
court,  affirmed. 

Only  Ten  Peremptory  Challenges  are  Allowed  a  Defendant  on  a  trial  for  robbery. 

Instructions  in  Regard  to  Robbery.  When  a  defendant  is  on  trial  and  is  convicted  of 
the  crime  of  robbery,  erroneous  instructions  relating  to  the  crime  of  grand  larceny  will  not 
warrant  a  reversal,  wnen  the  instructions  in  regard  to  the  crime  of  robbery  are  correct. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  robbery,  and  from  an  order  denying  him 
a  new  trial.     The  opinion  states  the  facts. 

L.  L  Motvry,  for  the  appellant. 
Attorney-General,  for  the  respondent. 

MoBRisON,  C.  J.  The  defendant  was  informed  against  in  the 
superior  court  of  the  city  and  county  of  San  Francisco,  and  on  the 
trial  was  found  guilty  of  the  crime  of  robbery.  On  his  appeal  sev- 
eral errors  were  assigned,  which  we  will  briefly  consider  in  their 
proper  order. 

First — ^It  was  claimed  on  motion  to  set  aside  the  information,  that 
the  trial  court  had  no  jurisdiction,  and  this  pretension  is  based  on 
the  ground  that  there  were  no  such  preliminary  proceedings  in  the 
case  as  to  warrant  a  prosecution  by  information.  We  think  the 
point  is  not  well  taken.  It  appears  that  a  preliminary  examination 
was  had  before  a  committing  magistrate,  and  that  at  such  examina- 
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tion  the  eyiclence  was  all  taken  down  by  a  shorthand  reporter,  in 
pursuance  of  an  order  of  the  court,  but  that  the  shorthand  notes 
were  not  transcribed  and  filed  with  the  court  or  the  clerk  thereof. 
In  our  opinion  such  transcription  was  not  necessary  to  the  jurisdiction 
of  the  court.  The  substance  of  the  requirements  of  the  constitution 
and  statute  was  complied  with.  An  examination  was  had  and  an 
order  committing  the  defendant  was  made.  The  defendant  could 
have  had  a  transcription  of  the  shorthand  notes  if  he  had  desired  it, 
but  he  was  not  prejudiced  in  any  suhatantial  right  by  the  failure  of 
the  shorthand  reporter  to  write  out  the  notes;  and  such  transcrip- 
tion was  not  essential  to  the  jurisdiction  of  the  court:  Const,  art.  X 
sec.  8.  The  district  attorney  was  not  obliged  to  wait  until  the 
shorthand  notes  were  written  out  and  filed  before  proceeding  by 
information:  Pen.  C.  sec.  809,  sub.  5;  sec.  809. 

Second — The  next  alleged  error  relates  to  the  action  of  the  court 
in  overruling  defendant's  objection  to  the  juror  Eastland,  who  was 
challenged  for  actual  bias.  Such  a  decision  is  not  the  subject  of 
review  on  appeal,  as  has  been  frequently  held' by  this  court:  reople 
V.  Costa,  49  Cal.  161;  People  v.  Vasquez,  49  Cal.  560;  People  t. 
Taing,  53  Id.  602. 

Ihird — ^The  next  objection  raises  a  point  frequently  decided  by 
this  court,  and  fully  settled^  so  far  as  judicial  decisions  can  settle 
any  Question.  The  mode  of  selecting  a  jury  in  a  criminal  case  was 
clearly  stated  in  the  case  of  People  v.  Scroggins,  37  Cal.  676,  and 
has  been  followed  in  People  v.  Kussell,  46  Id.  121,  and  also  in 
People  V.  Jams,  57  Id.  125.  We  are  satisfied  with  the  principle 
enunciated  in  the  foregoing  cases. 

Fourth — As  to  the  number  of  peremptory  challisnges  to  which  the 
defendant  was  entitled.  He  claimed  that  he  had  a  right  to  twenty, 
but  the  court  restricted  him  to  ten.  This  was  in  accordance  with 
the  ruling  of  this  court  in  People  y.  Clough,  69  Cal.  438,  and  to  the 
ruling  in  that  case  we  adhere. 

Fifth — The  last  error  relied  upon  which  we  will  notice,  challenges 
the  correctness  of  certain  portions  of  the  judge's  charge  to  the  jury. 
It  may  be  conceded,  for  the  purposes  of  the  argument,  that  there 
was  error  in  the  charge,  so  far  as  the  same  related  to  the  crime  of 
grand  larceny,  but  the  defendant  was  convicted  of  the  crime  of 
robbery,  and  what  the  court  said  about  that  crime  is  properly  before 
this  court. 

The  crime  of  robbery  was  defined  by  the  court  in  the  very  lan- 

fuage  of  the  statute;  and   the  objection  to  the  charge  is  rather 
ypercritical  than  substantial. 

There  is  no  such  inconsistency  in  the  charge  as  would  justify  this 
court  in  interfering  with  the  judgment  below.     On  the  question  of 
reasonable  doubt  the  charge  was  strictly  correct,  and,  in  conclusion, 
we  find  no  substantial  error  in  the  case. 
Judgment  and  order  affirmed. 

Mtkick,  J.,  Thobnton,  J.,  Shabpstein,  J.,  McKiNSTBY,  J.,  and 
Boss,  J.,  concurred. 
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No.  9310. 
People  ex  bbl.  Doughertt  v.  Board  of  Election  Cohiossionbbb,  Era 

In  Bank.    FUed  March  If^  1884' 

BoABD  OF  SupERViBORS  OF  San  Francisco— FORMATION  OF.  The  consolidation  act  of  the 
city  and  'county  of  San  Francisco  regulates  and  detennines  the  formation  of  the  board  of 
supervisors  of  Buch  city  and  county  until  changed  or  superseded  by  proceedings  under  arttde 
XI  of  the  constitution  of  1879. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  defendants.  The  opinion 
states  the  facts. 

John  Coffey  for  the  appellant. 
William  Craig  for  the  respondent. 

Mybice,  J.  The  petitioner  at  a  general  election  held  in  the  city  and 
county  of  San  Francisco,  November  7, 1882,  received  votes  for  super- 
visor, first  board,  and  he  claims  that  under  the  clause  of  section  7, 
article XI  of  the  constitution  of  1879,  which  reads  as  follows:  ''In 
consolidated  city  and  county  governments  of  more  than  one  hundred 
thousand  population,  there  shall  be  two  boards  of  supervisors  or 
houses  of  legislation,"  etc.,  he  was  elected  a  member  of  the  first 
board  of  supervisors,  and  is  entitled  to  a  certificate  of  election;  thai 
the  clause  above  quoted  is  self-executing,  and  requires  no  legisla- 
tion. The  court  below  held  that  the  office  for  which  the  votes  were 
cast  does  not  exist  in  said  city  and  county.  This  court  had  oc- 
casion to  consider  this  question  in  Desmond  v.  Dunn,  55  Cal.  and 
its  views  thereon  will  be  found  on  pages  219-9.  The  consolidation 
act  of  the  city  and  county  of  San  Francisco  will  (so  far  as  the  present 
question  is  concerned)  remain  in  force  until  changed  or  superseded 
by  proceedings  under  article  XI  of  the  constitution. 

Judgment  affirmed. 

Thornton,  J.,  Shabpstein,  J. ,  Boss,  J.,  MoEinstby,  J.,  and  Mobsi- 
SON,  C.  J.,  concurred. 


No.  9176. 
Bode  £T  al  v.  Holtz,  Assessor,  etc. 

Jn  Bank,    Filed  March  IT,  I884. 

A86ES8MKNT  OF  PROPERTY  IN  THE    POSSESSION    OF    A  WaREHOUSBHAN.      Where   a 

houseman  has  in  his  possession  property  liable  to  taxation,  and  on  demand  refuses  to  fumiah 
the  assessor  wit^  the  names  of  the  owners,  or  a  description  of  such  property,  as  required  by 
section  3629  of  the  Political  Code,  it  is  the  duty  of  tne  assessor  to  note  such  refusal  on  the 
assessment-book,  and  to  make  an  estimate  of  the  value  of  the  property. 

Appellants,  Bode  &  Searle,  are  warehousemen  in  the  city  of  San 
Francisco.     As  such  warehousemen  they  had  on  storage  on  March  5, 
1883,  large  quantities  of  goods,  the  property  of  various  merchants 
of  San  Francisco,  many  of  the  goods  bemg  in  unbroken  packag6S> 
and  consigned  from  foreign  countries. 
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• 

Appellants  rendered  the  statement  of  their  property  as  required 
by  law,  to  the  respondent^  the  assessor  of  said  city  and  county — 
bat  snch  statement  did  not  disclose  the  quantities  or  owners  of  tho 
goods  on  storage  in  their  warehouses-and  when  asked  bv  said  as- 
sessor,  **  What  property  have  you  on  storage  in  your  warehouses,  or 
either  of  them,  belonging  to  persons  other  than  yourselves,  and 
what  are  the  names  of  such  persons,  and  describe  the  property 
belonging  to  such  persons?"  appellants  refused  to  answer  the 
question,  and  the  respondent  thereupon  threatened  to  arbitrarily 
assess  such  goods  to  plaintiffs.  Appellants  thereupon  brought  this 
action  for  an  injunction,  and  the  court  below  having  sustained  re- 
Bpondent's  demurrer  to  the  complaint,  this  appeal  is  now  had  from 
the  order  sustainiog  the  demurrer  and  the  judgment  of  the  court 
below  entered  thereon. 

J.  H.  Dickenson,  for  the  appellants. 
William  Craig,  for  the  respondent. 

By  the  Court.  The  complaint  shows  upon  its  face  that  the  plain- 
tiffs at  twelve  o'clock  M.  on  the  first  Monday  in  March,  1883,  had  in 
their  possession  some  personal  property  belonging  to  citizens  of  the 
city  and  county  of  Ban  Francisco  which  was  subject  to  taxation,  and 
that  after  demand  made  upon  them  by  the  assessor  of  that  city  and 
county,  they  refused  to  disclose  the  names  of  the  owners  or  the  de- 
scription of  tiie  property.  The  law  made  it  the  duty  of  the  plain- 
tiffs to  furnish  the  assessor  with  a  statement  of  the  property  in  their 
possession:  Political  Gode,  sec.  8629.  Failing  in  that  regard,  tho 
assessor  was  authorized  and  required  by  section  3633  of  the  same 
code  to  note  such  refusal  on  the  assessment-book  and  to  make  an 
estimate  of  the  value  of  the  property. 

Judgment  affirmed. 


No-  7824. 
Hawes  v.  Oreen. 

Department  Two.    Filed  Ma/rch  I/,  1884, 

JUDQHENT  BeVXRSKD  FOR  FaILURB  TO  FiND  ON  A  MATERIAL  ISSUI. 

Appeal  from  a  iudgment  of  the  superior  court  for  San  Mateo 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

i/.  C.  Bates,  for  the  appellant. 

Winans,  Belknap  dt  Oodoy^  for  the  respondent. 

The  GoTTBT.  The  defendant  sheriff,  in  his  answer  justified  the 
taking  of  the  properly  in  controversy,  by  virtue  of  attachment 
issued  against  the  property  of  plaintiff's  vendor.  There  is  no 
finding  on  the  issue  raised  by  the  answer  as  to  the  averments  in 
justification;  the  findings  are  silent  upon  this  subject. 

Judgment  and  order  reversed. 
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No.  8995. 
KiKSET,  County  Clerk,  etc.  v.  Kellogg,  Auditor,  etc. 

In  Bank.    FUed  March  tX,  I884, 

County  Clerk  of  Humboldt  Countt,  Salary  of.— On  February  28, 1876,  the  offices  of 
county  clerk,  audit<»r  and  recorder  of  Humboldt  county  were  united  in  the  same  person.  On 
that  date  the  legislature  passed  an  act  fixing  the  annual  salary  of  the  person  filling  such 
offices  at  five  thousand  dollars.  Subsequently  Humboldt  county  was  organized  as  a  ooanty 
of  the  second  class,  and  the  offices  of  auditor  and  recorder  were  separated  from  that  of  ooun^ 
clerk.  The  annual  salary  of  the  county  clerk  was  thereupon  fixed  by  the  board  of  supervison 
at  two  thousand  seven  hundred  dollars.  Held,  that  the  act  of  February  28, 1876,  was  mtended 
to  regulate  the  salary  of  such  officers  only  while  they  were  united  in  the  same  person.  Thit 
when  the  organization  of  the  county  government  was  changed,  and  the  offices  were  separated, 
no  one  of  the  three  officers  was  entitled  to  receive  the  stdarv  intended  for  the  three;  and  as 
the  act  did  not  provide  for  the  separation  of  the  three  offices,  it  became  inoperative  when 
such  separation  occured. 

The  Same.— As  there  was  no  operative  law  fixing  the  compensation  of  the  county  clerk 
after  Humboldt  county  became  organized  as  a  county  of  the  second  class,  the  board  of  snper- 
visors  had  authority  to  fix  the  compensation  of  that  officer. 

Appeal  from  a  judgment  of  the  superior  court  for  Humboldt 
county  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

8.  M.  Buck  for  the  appellant. 

J,  J.  De  Haven  for  the  respondent. 

McKiNSTBY,  J.  February  28,  1876,  the  following  legislative  act 
was  approved  by  the  governor: 

*' Section  1.  The  county  clerk  of  Humboldt  shall  receive  for  all 
services  required  of  him  as  county  clerk  and  ex  ojficio  clerk  of  the 
district  court,  probate  court,  board  of  supervisors,  board  of  equal- 
ization, auditor  and  ex  officio  county  recorder,  a  salary  of  five  thou- 
sand dollars  per  annum,  which  salary  shall  be  in  full  for  all  services 
required  of  and  performed  by  him,  and  it  shall  be  paid  monthly  out 
of  the  county  treasury.  He  shall  collect  and  safely  keep  all  fees 
of  whatever  kind  or  nature  allowed  him  by  law  for  services  render- 
ed by  him  in  his  several  official  capacities,  and  upon  the  first  Mon- 
day of  each  and  every  month,  shall  pay  the  same  over  to  the  county 
treasurer  of  said  county,  and  at  the  same  time  shall  make  out  and 
file  with  said  treasurer  a  full  and  accurate  statement  under  oath,  of 
all  fees,  of  whatever  kind  or  capacities,  for  the  preceding  month. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
the  first  Monday  in  March,  eighteen  hundred  and  seventy  eight. 
And  all  acts  and  parts  of  acts,  so  far  as  they  conflict  with  the  pro- 
visions of  this  act,  are  hereby  repealed :"    Stat.  1875-6,  p.  81. 

By  the  census  taken  in  the  year  1880,Humboldtwas  found  to  con- 
tain a  population  exceeding  eight  thousand  and  less  than  twenty 
thousand  inhabitants.  The  county  was  organized  as  a  county  of 
the  second  class,  and  since  July  1, 1881,  has  had  at  all  times  a  board 
of  supervisors  consisting  of  five  members,  and  other  officers  pre- 
scribed for  counties  of  the  second  class:  Pol.  Code,  4006,  4007, 
4025. 
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The  board  of  supervisors  did  not,  at  any  time  prior  to  the  elec- 
tion of  plaintiff  as  county  clerk,  as  hereinafter  mentioned,  unite  or 
consolidate  the  office  of  county  clerk  with  those  of  recorder  or 
auditor,  or  either  of  them.  The  board  of  supervisors,  by  an  ordi- 
nance duly  adopted  on  the  eighth  day  of  July,  1882,  united  and 
consolidated  the  offices  of  recorder  and  auditor,  and  caused  such 
ordinance  to  be  duly  recorded  and  published  for  three  months  be- 
fore the  general  election  held  November  7,  1882:    Pol.  Code,  4106. 

At  such  general  election  plaintiff  was  elected  county  clerk  and 
defendant  recorder  and  ex  officio  auditor  of  Humboldt  county. 
Plaintiff  entered  upon  the  discnarge  of  the  duties  of  county  clerk  on 
the  first  Monday  of  January,  1883,  and  defendant  commenced  to  act 
as  recorder  and  auditor  on  the  eighth  day  of  January,  1883,  and 
has  ever  since  discharged  the  duties  of  said  offices. 

On  the  eighth  day  of  February,  1883,  the  board  of  supervisors  of 
Humboldt  fixed  and  determined  the  annual  salary  of  the  clerk  at 
two  thousand  seven  hundred  dollars. 

After  plaintiff  had  served  one  month  as  county  clerk,  and  on  the 
eighth  of  February,  1883,  he  applied  to  defendant  fot  a  warrant  on 
the  treasury  of  the  county  in  the  sum  of  four  hundred  and  sixteen 
dollars  and  sixty-six  cents,  as  the  amount  of  his  salary  for  the  pre- 
ceding month.  Defendant  refused  to  draw  the  warrant  for  the 
amount  demanded,  or,  as  alleged  in  the  complaint,  ^^for  any  amount 
whatever."  There  is,  however,  no  averment  in  the  complaint  that 
plaintiff  demanded  a  warrant  for  a  less  sum  than  four  hundred  and 
sixteen  dollars  and  sixty-six  cents  ($416.66),  and  in  his  answer  de- 
fendant offers  to  draw  a  warrant  for  plaintiff's  salary  at  the  rate  of 
two  thousand  seven  hundred  dollars  per  annum. 

The  court  below  denied  the  writ  of  mandate  and  dismissed  plaint- 
iff's  application  therefor. 

The  cause  was  argued  here  by  counsel  for  both  parties  on  the 
assumption  that  the  matters  set  forth  in  the  answer  as  facts  are  true. 

On  the  eighteenth  day  of  March,  1876,  the  act  following  was  ap- 
proved : 

"  Section  1.  Humboldt  county  is  hereby  constituted  a  county  of 
the  second  class,  within  the  meaning  of  and  for  the  purposes  desig- 
nated by  section  four  thousand  and  twenty-two  of  the  Political 
Code. 

"Seo.  2.  The  Board  of  Supervisors  of  Humboldt  county  must 
redistrict  said  county  into  five  supervisor  districts,  as  nearly  equal 
in  population  as  may  be.  At  the  hrst  election  hereafter  at  which  any 
supervisor  is  hj  law  to  be  elected,  supervisors  must  be  elected  for 
each  new  district  to  be  created  by  virtue  hereof:  Stats.  1875-6,  p. 
333." 

It  is  contended  on  the  part  of  plaintiff  that  the  statute  of 
February  28,  1876,  on  which  he  'relies,  provides  for  a  salary  to  be 
paid  the  county  clerk  **  in  full  for  all  services  required  of  and  to  be 
performed  by  /am,"  and  that  the  specification  of  duties  which  pre- 
cedes this  provision  can  not  take  from  the  language  quoted  any  of 
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its  force  or  meaning  .  It  is  also  nrged  that  because  some  duty  for- 
merly performed  by  the  clerk  has,  without  the  consent  of  that  offi- 
cer, been  imposed  by  an  inferior  board  upon  another  person,  it 
does  not  follow  that  such  board  can  depriye  the  clerk  of  any  por- 
tion of  his  salary.  That  the  law  only  authorized  the  supervisors  to 
fix  the  compensation  of  a  county  officer,  not  fixed  by  the  Political 
Code,  or  by  general  or  special  law:    Pol.  Code,  4046. 

On  the  part  of  defendant  (respondent  here)  it  is  contended : 

1st.  The  offices  of  clerk,  recorder  and  auditor  are  distinct  offi- 
ces, though  held  by  the  same  person,  by  virtue  of  an  election  to 
one :    People  v.  Dennick,  20  Cal.  94. 

2d.  At  the  date  of  the  passage  of  the  act  of  1876,  the  same  per- 
son was  required  to  fill  all  the  offices  named  in  the  county  of  Hum- 
boldt, and,  in  view  of  the  existing  state. of  facts — taken  in  connec- 
tion with  the  language  of  the  act  itself — the  intention  of  the  l^is- 
lature  is  manifest  to  fix  the  compensation  of  five  thousand  dollars, 
not  for  the  discharge  of  the  duties  of  clerk  alone,  but  for  the  dis- 
charge of  the  duties  of  recorder  and  auditor  as  well. 

3d.  The  clerk  having  ceased  to  be  recorder  and  auditor,  the  law 
which  fixed  a  compensation  for  all  his  services  as  clerk,  recorder  and 
auditor,  must  be  held  to  have  ceased  to  have  a  practical  operation.  A 
law  must  be  applied  according  to  its  manifest  intent,  and  a  thing, 
even  within  the  letter,  is  without  the  statute,  if  without  the  intention. 

We  think  the  positions  of  defendant  well  taken.  In  1810  the 
congress  of  the  United  States  passed  an  act  fixing  the  salary  of 
Consul  at  Algiers  at  four  thousand  dollars  a  year.  Algiers  became 
a  province  of  France,  and  most  of  the  powers  and  duties  of  the 
Consul  at  Algiers,  as  prescribed  by  the  act  which  authorized  his 
salary,  ceased.  In  Manoney  v.  United  States,  the  Supreme  Court 
of  the  United  States  said:  '^  When  the  act  was  passea  Algiers  was 
a  part  of  one  of  the  Barb&ry  states  of  that  name,  and  it  is  evident 
from  an  examination  of  its  provisions,  that  the  act  was  intended  to 
apply  to  a  consulate  at  that  place,  only  so  long  as  it  belonged  to 
one  of  the  Barbary  powers '  :    10  Wall.  65. 

Here,  when  the  act  of  1876  was  passed,  there  was  a  person  who 
was  discharging  the  duties  of  clerk,  recorder  and  auditor,  and,  un- 
less subse(|uent  legislation  should  require  otherwise,  one  person 
would  continue  to  fill  the  three  separate  offices.  It  was  to  this  con- 
dition of  things  that  the  law  was  made  applicable,  and  the  compen- 
sation provided  by  it  was  provided  as  compensation  to  the  clerk,  the 
recorder,  and  the  auditor.  The  law  did  not  determine  how  much 
should  be  paid  to  each  of  the  three  officers — ^a  matter  of  no  conse- 
quence so  long  as  the  three  officers  were  in  one  man.  But  when  the 
organization  of  the  county  government  was  changed,  and  the  person 
who  was  clerk  was  not  auditor  nor  recorder,  it  is  clear  that  no  one 
of  the  three  officers  was  entitled  to  receive  the  compensation  in- 
tended for  the  three;  and  as  the  act  of  1876  did  not  provide  for  the 
event,  the  act,  by  force  of  its  own  expressions,  became  inoperatiYe 
when  the  event  occurred. 
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As  there  was  no  operatiye  law  fixing  the  compensation  of  the 
eonntj  clerk  after  Humboldt  became  organized  as  a  county  of 
the  second  class,  the  board  of  supervisors  had  authority  to  fix  the 
compensation  of  that  officer:    Pol.  Oode  4046,  sub.  18. 

Judgment  affirmed. 

SOSS,  J.,  ShaBPSTEIN,  J.,  ThOBNTON,  J.,  MyBIOK,  J.,  MOBBISON,  C. 

.,  M}S?  IR,  J.,  Concurred. 


No.  8701. 
Ktkbat.l  v.  Stobiieb. 

In  Bank.    Filed  March  21, 1884- 

TmnHG  AB  TO  Adverbb  Possession— Ejeotment— In  an  action  of  ejectment,  where  th» 
plaintiff  alleges  title  in  himsdf ,  and  the  defendant  relies  upon  a  title  obtained  by  adverse 
possession,  a  finding  that  the  defendant  has  such  title,  it  sustained  by  the  evidence,  is 
eafficient,  without  finding  upon  the  question  whether  the  plaintiff  had  or  had  not  title 
originally. 

Ii'ailure  to  pind  upon  a  Material  issue  is  Ground  for  Reversal— In  the  absence  or 
7I5DIN04  the  Appellate  Court  will  Presume  that  the  same  were  waived,  unless  the  con- 
trary appears  by  a  bill  of  exceptions.  This  presumption  cannot  arise  where  the  lower  court 
fileil  a  writing  designated  as  its  "  decision,"  and  intended  to  be  a  finding  upon  a  material 
issue. 

TiTLB  BT  Adverse  Possession  can  not  be  acquired  by  oocassionally  cutting  up  dead  timber^ 
felling  trees  and  removing  wood  from  the  land. 

Advsbsb  Possession— Color  of  Title — Possession- A  defendant  who  claims  under  color 
of  title  a  lazver  tract,  which  includes  the  land  to  which  the  plaintiff  has  shown  title  in  fee. 
eaonot  establish  an  ad  verse  possession  as  to  the  plaintiff's  lana,  which  has  remained  vacant  ana 
unoccupied,  by  proving  an  actual  possession  of  a  portion  of  the  larger  tract,  when  such  posses* 
Don  does  not  extend  to  any  of  the  land  claimed  by  the  plaintiff.  Espesialiy  Is  this  the  case 
when  it  appears  that  the  cxefendant  had  not  asserted  an  absolute  and  unqualified  right  to  such 
plaintiff's  land  for  the  time  required  by  the  statute  of  limitations. 

Appeal  from  a  judgment  of  the  superior  court  for  Oolusa  county 
entered  in  favor  of  the  defendant,  and  from  an  order  deny  the  plaint- 
iff a  new  trial.    The  opinion  states  the  facts. 

Ooad  and  Belcher ^  for  the  appellant. 
A.  L.  Hart^  for  the  respondent. 

MoKmsTBT,  J.  The  appeal  is  hj  plaintiff  from  a  judgment  and 
Older  denying  a  new  trial  m  an  action  of  ''ejectment." 

The  complaint  is  in  the  ustial  form ;  the  answer  denies  the  ayer- 
ments  of  the  complaint,  and  avers  that  the  cause  of  action  is  barred 
by  sections  318  and  319  of  the  code  of  civil  procedure. 

A  Jury  having  been  waived  the  action  was  tried  by  the  court. 
Within  thirty  days  after  the  cause  was  submitted  for  decision  the 
court  filed  with  the  clerk  a  paper  writing  in  words  following: 

Decision. 
Superior  Court,  County  of  Colusa. 
Thos.  E.  EimbaU, 

V. 

K  I.  Stormer. 
Under  the  testimony  introduced  I  am  of  the  opinion  that,  at  the 
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time  this  action  was  brought,  the  defendant  had  acquired  a  title  to 
the  premises  in  controversy  by  virtue  of  the  provisions  of  the  statute 
of  limitations.     Judgment  is  therefore  ordered  for  the  defendant" 

(Signed  by  the  judge.) 

Thereupon  judgment  was  entered;  (Title  of  court  and  cause): 

**  This  cause  coming  on  regularly  for  trial  on  the  day  of 

,  1881,  plaintiff  and  defendant  appeared  by  their  re- 
spective counsel,  and  the  cause  was  tried  by  the  court  without  a  jary, 
a  jury  having  been  waived  by  the  parties  to  said  action.  The  evi- 
dence of  plaintiff  and  defendant  was  introduced  in  due  form,  and 
the  cause  subsequently  argued  to  the  court  by  the  respective  counsel, 
and  then  taken  under  consideration  bv  the  court;  and  the  court 
having  fully  considered  said  cause,  and  being  fully  advised  as  to  the 
law  and  the  evidence,  makes  and  Jiles  its  lorUten  decision  in  favor  of 
the  defendant  and  against  the  plaintiff,  and  orders  judgment  ac- 
cordingly.    Wherefore,"  etc. 

The  code  of  civil  procedure  provides:  "  Upon  the  trial  of  a  ques- 
tion of  fact  by  the  court,  its  decision  must  be  given  in  writing  and 
filed  with  the  clerk,  within  thirty  days  after  the  cause  is  submitted  for 
decision.  In  giving  the  decision  the  facts  found  and  the  conclusions 
of  law  must  be  separatelv  stated.  Judgment  upon  the  decision 
must  be  entered  accordingly;"  Sees.  632-3. 

From  the''  decision"  filed  it  is  apparent  the  court  below  intended 
to  find  that  defendent  had  been  in  adverse  possession  for  more  than 
five  years,  and  therefore^  as  a  conclusion  of  law,  that  he  was  entitled 
to  judgment.     Finding  thus,  the  court  deemed  it  unnecessary  to 
find  whether  the  plaintiff  did  or  did  not  have  title  prior  to  the  run- 
ning of  the  statute.     If  the  finding  as  to  adverse  possession  had 
been  sufficient,  and  the  evidence  had  sustained  it,  we  would  affirm 
the  judgment,  holding  that  the  question  whether  the  plaintiff  had 
or  had  not  title  originally  was  immaterial.     But,  as  we  shall  see, 
the  evidence  does  not  justify  the  finding  in  favor  of  defendant  upon 
the  plea  of  the  statute  of  limitations.     The  case  is  to  be  treated 
therefore  as  one  in  which  the  court  below,  upon  insufficient  evidence, 
found  that  the  defendant  had  acquired  title  by  adverse  possession, 
but  failed  to  find  whether  the  plaintiff  had  title  and  right  of  posses- 
sion, independently  of  the  question  of  adverse  possession,      ne  are 
not  prepared  to  say  that  the  evidence  clearly  and  unmistakably  shows 
the  plaintiff  had  no  title  to  the  premises  in  controversy,  and  that 
defendant  is  the  owner  of  them.     We  expressly  decline  to  determine 
that  question,  however,  leaving  it  to  be  passed  upon  by  the  court 
below.     It  has  been  so  often  held  here  that  when  the  court  below 
has  failed  to  find  upon  any  material  issue  made  by  the  pleadings 
the  judgment  must  be  reversed,  that  cases  need  not  be  cited  as 
authority  on  that  point. 

It  is  no  objection  to  the  reversal  of  the  judgment,  for  want  of 
finding  upon  a  material  issue,  that  the  finding  with  respect  to  the 
statute  of  limitations  is  not  in  iorma  sufficient  finding.  If  the  court, 
in  addition  to  the  finding  with  respect  to  the  limitation,  had  found 
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the  plaintiff  was  the  owner,  etc.,  or  facts  from  which  the  ownership 
of  plaintiff 'conclusively  followed,  we  would  perhaps  reverse  the 

i'ndgment  on  the  ground  that  there  was  no  finding  such  as  is  required 
)j  Taw  upon  the  fact  of  adverse  possession. 

But  the  writing  filed  ^the  court  below  as  its  '*  decision  "  or  find- 
ings, (which  is  a  very  difi^rent  thing  f  f  om  an  opinion),  is  alwavs  sent 
up  here,  and  constitutes  a  part  of  the  judgment-roll:  C.  C.  r.,  670. 
It  is  only  because  the  findings,  sufficient  or  insufficient,  are  sent  up 
as  a  part  of  the  judgment-roll,  that  we  can  determine  whether  a  par- 
ticular finding  is  or  is  not  sufficient  In  one  sense  an  insufficient  finaing 
is  not  a  finding,  because  it  is  not  determinative  of  an  issue,  but  in 
another  sense  an  attempted  finding  found  in  the  decision,  filed  as 
such  by  the  court  below,  is  a  finding.  It  is  to  be  treated  as  a  finding 
in  so  far  as  it  enters  into  the  record  to  be  reviewed  in  this  court,  and 
in  that  it  clearly  shows  that  findings  were  not  waived  by  the  parties. 
It  has  been  held  here,  in  support  of  the  presumption  that  tine  trial 
court  has  done  its  duty,  we  will,  (where  tnere  are  no  findings,)  pre- 
sume that  findings  were  waived,  unless  the  contrary  is  made  to 
appear  by  bill  of  exceptions.  But  this  presumption  cannot  have 
force  as  against  a  writing  on  its  face  designated  the  ^'decision," 
filed  by  the  court  below,  clearly  intended  to  be  a  finding  upon  a  material 
issue,  and  showing  that  the  court  ordered  a  judgment  in  favor  of 
defendant,  because  the  evidence  proved  that  one  of  the  pleas  of 
the  defendant  was  true.  The  court  below  having  attempted 
to  find  upon  one  of  the  material  issues,  (the  evidence  not  sustaining 
the  finding),  and  having  failed  to  find  upon  another  material  issue, 
thejudgment  must  be  reversed. 

We  return  to  the  question:  Did  the  evidence  justify  the  finding 
in  favor  of  defendant  upon  the  plea  of  the  code  limitation? 

In  considering  this  question,  in  the  absence  of  a  finding  that 
plaintiff  was  or  was  not  the  owner  or  entitled  to  the  possession  of 
the  demanded  premises,  or  of  facts  showing  such  right  of  posses- 
sion, we  must  assume  that  plaintiff  deraigned  title  from  the  Jimeno 
grantees,  which  is  the  right  to  establish  which  the  evidence  on  the 
part  of  plaintiff  was  addressed. 

The  action  was  commenced  April  15,  1875.  It  is  admitted  that 
the  demanded  premises  are  entirely  within  the  limits  of  the  Jimeno 
grant.  There  is  no  evidence  that  defendant  ever  had  actual  posses- 
sion of  the  Jimeno  grant,  or  of  any  part  of  the  lands  claimed  by 
plaintiff,  until  the  year  1872.  Prior  to  that  year  the  land  in  con- 
troversv  was  an  open  common  on  which  ranged  the  stock  of  defend- 
ant ana  other  persons.  There  was  evidence  tending  to  prove  that 
on  divers  occasions  defendant  had  cut  up  the  dead  timber  or  down 
trees  and  removed  the  wood  from  the  land.  Such  fugitive  acts  did 
not  of  themselves  constitute  an  adverse  possession. 
^  It  is  claimed,  however,  that  defendant  had  been  in  adverse  posses- 
sion of  the  land  in  controversv  for  more  than  the  statutory  period, 
because,  in  the  year  1868,  he  had  received  from  a  stranger  a  deed 
purporting  to  convey  a  tract,  '^ known  as  the  Mizner  tract,**  which 
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comprehended  within  its  bounds  land  lying  without  the  JimeM 
grant,  and  also  land  lying  within  the  Jitneno  grant — the  latter  in- 
cluding the  premises  here  demanded — and  had  been  in  actual  pos- 
session of  the  portion  of  the  land  without  the  Jimeno  grant  for  more 
than  five  years  when  this  action  was  commenced. 

The  question  presented  therefore  is:  Can  a  defendant  who  claims 
under  color  of  title  a  larger  tract  which  includes  the  land  to  which 
plaintiff  has  shown  title  in  fee,  establish  an  adverse  possession  as  to 
plaintiff's  land  (which  has  remained  vacant  and  unoccupied,)  by 
proving  an  actual  possession  of  a  portion  of  the  larger  tract — such 
possession  not  extending  to  any  of  the  land  claimed  by  plaintiff! 

The  fourth  subdivision  of  section  823  of  the  code  of  civil  pio- 
oedure  provides : 

''  Where  a  known  farm  or  single  lot  has  been  partly  improved, 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared, 
or  not  inclosed  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  shall  be  deemed  to  haye  been  occupied  for  the 
same  length  of  time  as  the  part  improved  and  cultivated.'' 

It  is  apparent  that,  for  a  person  to  acquire  a  constructive  adverse 
possession  of  land,  he  must  actually  oust  the  true  owner  of  some 
part  of  his  land.  The  owner  is  not  disseized  of  his  land 
merely  because  one  stranger  may  pretend  to  convey  it  to  another, 
and  he  is  not  driven  to  any  assertion  of  his  legal  rights,  because  one 
with  or  without  title  shall  occupy  lands  not  his. 

It  is  but  necessary  to  state  the  facts  to  demonstrate  that  the  fourth 
subdivision  of  section  323  does  not  apply  to  them. 

Even,  however,  if  the  acceptance  of  a  deed  of  the  ^'Mizner  tract" 
by  defendant,  and  his  actual  possession  of  a  part  of  that  tract,  could 
be  held  to  create  a  presumption  that  he  asserted  an  absolute  ri^ht 
to  the  whole  "exclusive  of  any  other  right,"  such  presumption 
would,  in  the  case  before  us,  be  overcome  by  defendant  s  own  testi- 
mony. As'a  witness  he  stated  that  prior  to  1872  he  had  fenced 
only  the  portion  of  the  land  claimed  by  him,  lying  to  the  west  of 
the  Jimeno  grant,  and  west  of  the  land  claimed  by  plaintiff,  know- 
ing there  was  a  dispute  as  to  the  title  of  this  land  now  in  contro- 
yersy;"  that  he  ''had  not  thoroughly  understood  how  it  was,  he 
didn't  want  to  go  too  far  until  he  could  find  out,"  and  that  in  1872 
he  enclosed  the  land  claimed  by  plaintiff  ' 'when  he  found  out  that 
Col.  Hager  (alleged  agent  of  plaintiff)  never  had  any  possession." 
These  declarations  of  defendant  prove  he  did  not  assert  an  absolute 
and  unqualified  right  to  the  land  in  controversy  until,  at  least,  the 
year  1872. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

Boss,  J.,  Uha^pstein,  J.,  Thornton,  J.,  Mybige,  J.,  Morbisoh, 
C.  J.     Concurred. 
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No.  7915. 
MAinjEL,  Admr'x^  v.  Esgolle. 

DepaHmeni  Two.    Filed  Ma/rch  £1, 1884. 

AccouKTiNo  Between  Partnebs— Presentation  of  Claim.  In  an  action  of  accounting 
between  a  surviving  partner  and  the  administratrix  of  his  deceased  partner,  the  surviving 
putner  is  entitled  to  an  allowanoe  for  sums  drawn  bv  the  deceased  partner  from  the  partner- 
ship during  his  lifetime,  notwithstanding  the  claim  for  the  sum  so  drawn  has  never  been  pre- 
KDfe«d  to  the  administratrix  of  the  deceased  partner  for  allowance  and  approval. 

Appeal  from  a  jadgment  of  the  superior  court  for  Monteirej  county 
in  an  action  for  an  accounting.     The  opinion  states  the  facts. 

Gregory  (k  Shipley  and  Wthh  &  Wall,  for  the  appellant. 
8.  F.  GeUy  for  the  respondent. 

The  CouBT.  The  defendant  and  plaintiff's  intestate  were  partners, 
and  the  complaint  is  filed  to  obtain  an  accounting  and  settlement 
of  the  partnership  affairs,  the  plaintiff  alleging  that  there  is  due 
from  defendant  the  sum  of  $3192.22.  An  accounting  was  had,  and 
the  court  found  a  balance  of  $265.90  due  plaintiff,  for  which  judg- 
ment was  rendered.  In  arriving  at  this  conclusion,  the  court  heard 
evidence  regarding  sums  drawn  from  the  partnership  by  the  plain- 
tiff's intestate  during  his  lifetime,  and  charged  the  plaintiff  as 
representative  therewith.  Plaintiff  claims  this  to  be  error,  and 
claims  that  defendant,  in  order  to  have  the  benefit  of  the  allowance, 
should  have  presented  to  the  administratrix  and  judge,  for  allowance 
and  approval  in  course  of  administration,  the  amount  which  he 
claimed  as  an  allowance  in  this  action. 

We  are  of  opinion  that  the  allowance  and  approval  by  the  admin- 
istratrix and  judge  were  not  pre-requisites  to  tne  right  of  the  defend- 
ant to  have  the  accounts  adjusted  and  the  amount  claimed  allowed 
as  an  off-set  in  the  accounting. 

Section  1585,  C.  C.  P.,  seems  to  be  clear  and  explicit  as  to  the 
powers  and  duties  of  the  surviving  partner. 

Judgment  and  order  affirmed. 

No.  9400. 
Hackley  v.  Cbaio. 

DepaHment  Two,    Filed  March  21,  I884. 

Appeal  fbom  Justice's  Court— Jurisdiction  oy— The  supreme  court  has  no  lurisdiction 
of  an  appeal  from  a  judcment  of  the  superior  court,  affirming  a  judgment  of  the  justice's 
ooQit,  in  an  action  brought  to  recover  one  hundred  and  eighty  dollars,  with  interest  and  oosta. 

This  action  was  originally  commenced  in  the  justice's  court  of 
the  city  and  county  of  San  Francisco,  for  the  recoverv  of  one  hun- 
dred and  eighty  dollars,  with  interest  and  costs.  Judgment  was 
^ven  in  favor  of  the  plaintiff.  On  appeal  to  the  superior  court  such 
judgment  was  affirmed.  This  appeal  is  taken  from  the  judgment  of 
the  superior  court. 

J.  H,  Meredith  for  the  appellant. 
York  dk  WhUtoorth  for  the  respondent. 

The  Court.    This  court  has  no  jurisdiction  of  this  appeal. 
Appeal  dismissed. 
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No.  8033. 

WiDEMAN  V.   FbANKS. 
DepaHment  Two.    Filed  March  21,  I884. 

Fraudulent  transfer— Evidence  held  sufficient  to  justify  the  finding?  that  the  ale 
Tinder  which  the  plaintiff  claims  title  was  fraudulent  and  void  as  to  his  vendor *b  crediton. 

Appeal  from  a  judgment  of  the  superior  court  for  Monterey 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  This  was  an  action  to  recover  the 
value  of  certain  sheep.  The  defendant,  a  sheriff,  justified  under  an 
execution  against  one  Alvarado  the  plaintiff's  vendor.  The  further 
facts  appear  in  the  opinion. 

A.  8.  KiUredge,  for  the  appellant. 
D.  M.  Ddmas,  for  the  respondent . 

The  CoiTBT.  We  think  the  evidence  sufficient  to  justify  the  find- 
ing that  the  transaction  between  Alvarado  and  plaintiff  was  fraudu- 
lent and  void  as  to  the  creditors  of  the  former. 

Judgment  and  order  affirmed. 


No.  9392. 
Elliott,  Administrator,  etc. ,  v.  Patebson,  Judge,  etc. 

DqfwrttnerU  Two.    Filed  March  21^  IS84. 

Substitution  of  Administrators-Mandamus  to  Compel.    Mandamus  does  not  lie  to 

compel  the  substitution  of  an  administrator  in  tho  place  of  a  deceased  plaintiff,  and  to 

btain  a  re-trial  uf  an  action  in  which  a  judgment  of  non-suit  was  entered  after  the  detth  of 

plaintiff.    Such  judgment  is  not  void  on  its  face,  and  should  be  set  aside  before  an  ^>pli- 

ca  o    for  mandamus  is  made  by  the  administrator. 

Application  for  a  writ  of  mandate.  The  judgment  referred  to  in 
the  opinion  of  the  court  was  one  of  non-suit  rendered  against  a 
plaintifi'  after  his  death,  and  before  the  fact  of  his  death  was  brought 
to  the  attention  of  the  trial  court.  Subsequentiv  the  petitioner,  as 
administrator  of  such  plaintiff,  suggested  his  aeath  and  asked  to 
be  substituted  in  his  place,  and  that  the  case  be  tried  again.  This 
motion  the  court  denied. 

Byers  &  Elliott^  for  the  petitioner. 
R.  B,  HaRy  for  the  respondent. 

By  the  Coubt.  Application  for  a  writ  of  mandate.  We  are  of 
opinion  that  the  writ  should  not  issue.  Bo  long  as  the  judgment 
stands,  the  judgment  is  not  void  on  its  face.  The  petitioner  should 
procure  the'judgment  to  be  set  aside  before  making  application  for 
mandamus. 

Writ  denied. 
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RIPARIAN  RIGHTS—THE  WEST  COAST  DOCTRINE. 

*  {GorUinued.) 

BiPABIAN  PbOPBIETORS  AND  RiPABIAN   R1QHT8  ON  PRIVATE   StBEAMS. 

Th£  preceding  discussion  has  been  exclusively  confined  to  the  rights 
of  appropriating  and  using  the  waters  of  public  streams,  flowing  entirely 
through  the  public  lands  of  the  United  States,  before  any  private  owner 
has  acquired  from  the  government,  by  patent  or  otherwise,  the  title  to  a 
tiact  or  tracts  of  land  upon  their  banks.     All  the  decided  cases  hereto- 
fore cited,  and  all  the  judicial   opinions,  except  perhaps  a  few  dicta 
in  one  or  two  of  the  very  earliest  California  cases,  have  distinguished 
between  the  appropriation  from  these  public  streams,  and  the  rights  to 
the  water  after  the  land,  or  any  part  of  it,  bordering  on  a  stream  has 
passed  into  the  ownership  of  private  proprietors.     In  the  recent  decis- 
ions, the  court  most  carefully  guards  against  any  inference  that  they 
affect  the  rights  of  such  owners,  and  expressly  distinguishes  between  the 
roles  laid  down  governing  the  taking  and  use  of  water  from  public 
streams,  and  those  relating  to  ''riparian  proprietors"  and  ''riparian 
rights"  properly  so  called.     I  purpose  now  to  examine  the  position  of 
these  "riparian  proprietors,"  and  to  ascertain,  as  far  as  possible,  what 
are  their  "riparian  rights,"  under  the  law  of  the  Paciflc  communities. 
If,  before  any  appropriation  whatever  has  been  made  of  the  waters  of  a 
fitream  hitherto  wholly  public,  a  private  person  acquires  from  the  gov- 
enmient  the  title  to,  and  thus  becomes  the  absolute  owner  of,  a  tract 
of  land  through  which  such  stream  runs,  or  even  lying  on  one  of  it^ 
hanks,  although  he  makes  no  actual  diversion  of  the  water,  an  entirely 
new  element  is  introduced  into  the  problem.     He  is  clearly  not  embraced 
within  the  operations  of  the  doctrines  heretofore  explained;  he  is  a  true 
"riparian  proprietor;  "  his  own  rights  over  the  stream  are  as  complete  and 
perfect  as  though  all  the  other  lands  on  its  borders  were  held  by  private 
owners;  the  unrestricted  right  of  diverting  and  using  the  water  for  some 
beneficial  purpose  by  any  prior  appropriator  does  not  exist  against  him. 
A  fortiori  is  this  so,  where  many  owners  have  acquired  title  to  different 
tracts  abutting  on  the  stream,  and  finally  where  all  the  lands  bordering 
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on  boih  sides  of  the  stream  through  its  whole  length  have  passed  into 
the  ownership  of  private  proprietors.  There  is  then  presented  exactij 
the  condition  of  circumstances  which  exists  in  England  and  in  the  older 
and  fully  settled  states  of  the  Union — the  condition  in.  which  the  com- 
mon-law doctrines  concerning  riparian  rights  arose,  and  to  which  thej 
were  originally  applied.  Assuming  a  stream  to  be  so  situated,  with  the 
lands  on  its  banks  owned  by  private  proprietors,  and  assuming  that  no 
proprietor  has  yet  made  any  actual  diversion  of  its  waters,  the  question 
is  fairly  presented:  Can  any  one  of  these  owners,  by  means  of  a  prior 
appropriation,  acquire  the  right,  as  against  the  others,  to  divert,  use, 
and  consume  any  quantity  of  the  water  which  may  be  necessary  for  some 
beneficial  purpose,  such  as  irrigating,  mining,  etc.,  and  thus  deprive  all 
the  other  proprietors  bordering  on  the  stream,  above  and  below  him,  of 
the  benefits  and  uses  of  the  stream,  as  may  be  done  by  the  prior  appro- 
priator  on  a  public  stream  ?  Or,  on  the  other  hand,  are  the  rights  of  all 
these  proprietors  equal  and  alike,  irrespective  of  any  appropriation  or 
diversion  actually  made  by  any  one  of  them,  and  are  their  rights  <iefined, 
measured,  and  regulated  by  the  common-law  rules  concerning  riparian 
proprietors;  in  other  words,  are  their  rights,  in  a  true  sense,  the  "  ripa- 
rian rights"  recognized  and  protected  by  the  common-law  doctrines? 
Or,  finally,  if  neither  of  these  inquiries  can  be  fully  and  unreservedly 
answered  in  the  affirmative,  has  any  other  peculiar  system  of  rules 
applicable  to  such  persons  been  established,  combining  in  some  measure 
the  common-law  doctrines  with  the  special  doctrines  touching  the  appro- 
priation of  public  streams?  Do  the  common-law  rules  wholly  control? 
or  do  the  doctrines  concerning  public  streams  govern  ?  or  has  any  other 
modified  system  of  regulations  been  established  ?  or  is  the  whole  matter 
still  left  in  a  condition  of  uncertainty,  to  be  settled  by  the  courts  or  the 
legislature  ?  These  are  the  questions  which  must  be  examined,  and  their 
answer,  if  possible,  given.  In  pursuing  this  examination,  we  must  ascer- 
tain, first,  whether  the  statutes  furnish  any,  and  if  so  what,  answer;  and 
second,  what  conclusions  may  be  derived  from  judicial  decisions.  I 
shall,  therefore,  by  way  of  introduction,  give  a  summary  of  the  legisla- 
tion on  the  subject  which  has  been  adopted  by  the  various  states  and 
territories  embraced  within  our  discussion. 

/.  Summary  of  statutory  legislation. 

California.  The  civil  code  of  California,  which  went  into  effect  on 
the  1st  of  January,  1873,  contains  the  following  provisions,  which,  in 
terms,  apply  to  all  streams,  public  and  private;  their  language  being 
general,  not  restricted  to  any  class  of  streams,  must,  of  course,  be  con- 
strued as  applying  to  all.  It  will  be  noticed,  however,  that  these  pro- 
visions are  a  mere  statutory  declaration  or  enactment  of  the  special  roles 
which  had  been  previously  settled  by  the  courts  concerning  the  appro- 
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piialion  of  public  streams,  TirtuaUy  as  formulated  in  the  previous  sec- 
tions of  ibis  essay.  The  title  of  the  code  is  denominated  ' '  Water  Bights/' 
and  contains  the  following  sections,  which  I  quote  in  full. 

"  §  1410.  The  right  to  the  use  of  running  water  flowing  in  a  river  or 
stream,  or  down  a  canyon  or  ravine,  may  be  acquired  by  appropriation. 
§  1411.  The  appropriation  must  be  for  some  useful  or  beneficial  pur- 
pose, and  when  the  appropriator  or  his  successor  in  interest  ceases  to  use 
it  for  such  a  purpose,  the  right  ceases.  §  1412.  The  person  entitled  to 
the  use  may  change  the  place  of  diversion,  if  others  are  not  injured  by 
such  change,  and  may  extend  the  ditch,  flume,  pipe,  or  aqueduct  by 
which  the  diversion  is  made  to  places  beyond  that  where  the  first  use 
was  made.  §1413.  The  water  appropriated  may  be  turned  into  the 
channel  of  another  stream,  and  mingled  with  its  water,  aod  then  re- 
claimed, but  in  reclaiming  it  the  water  i^eady  appropriated  by  another 
must  not  be  diminished.  §1414.  As  between  appropriators,  the  one 
first  in  time  is  the  first  in  right.  §  1415.  A  person  desiring  to  appro- 
priate water  must  post  a  notice  in  vmting,  in  a  conspicuous  place,  at  the 
point  of  intended  diversion,  stating  therein,  (1)  that  he  claims  the  water 
there  fiowing  to  the  extent  of  (giving  the  number)  inches,  measured 
nnder  a  four-inch  pressure;  (2)  the  purposes  for  which  he  claims  it,  and 
the  place  of  intended  use;  (3^  the  means  by  which  he  intends  to  divert 
it,  and  the  size  of  the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  in- 
tends to  divert  it.  A  copy  of  the  notice  must,  within  ten  days  after  it 
is  posted,  be  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  it  is  posted.  §  1416.  Within  sixty  days  after  the  notice  is  posted, 
the  claimant  must  commence  the  excavation  or  construction  of  the  works 
in  which  he  intends  to  divert  the  water,  and  must  prosecute  the  work 
diligently  and  uninterruptedly  to  completion,  unless  temporarily  inter- 
rupted by  snow  or  rain.  §1417.  By  '*  completion"  is  meant  the  con- 
ducting the  waters  to  the  place  of  intended  use.  §  1418.  By  a  com- 
pliance with  the  above  rules,  the  claimant's  right  to  the  use  of  the  water 
relates  back  to  the  time  the  notice  was  posted.  §  1419.  A  failure  to 
comply  with  such  rules  deprives  the  claimants  of  the  right  to  the  use 
of  the  water  as  against  a  subsequent  claimant  who  complies  therewith. 
§1420.  Persons  who  have  heretofore  claimed  the  right  to  water,  and 
who  have  not  constructed  works  in  which  to  divert  it,  and  who  have  not 
diverted  nor  applied  it  to  some  useful  purpose,  must,  after  this  title 
takes  efiTect,  and  within  twenty  days  thereafter,  proceed  as  in  this  title 
provided,  or  their  right  ceases.  §  1421.  The  recorder  of  each  county 
must  keep  a  book,  in  which  he  must  record  the  notices  provided  for  in 
this  title.''  All  these  provisions  by  themselves  would  furnish  a  reason- 
ably clear  and  certain  system  of  rules  applicable  to  aU  streams,  whatever 
may  be  thought  of  their  expediency  or  justice;   but  the  following  and 
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final  section  turns  the  whole  into  utter  doubt  and  uncertainty  so  far  as 
it  can  apply  to  private  streams  or  streams  bordering  on  the  lands  of 
private  owners.  This  final  section  is  as  follows:  ^'§1422.  The  rights 
of  riparian  proprietors  are  not  affected  by  the  provisions  of  this  title" 

I  would  remark  in  passing,  that  so  far  as  the  title  applies  to  streams 
wholly  public,  on  the  banks  of  which  there  are  as  yet  no  riparian  pro- 
prietors and,  of  course,  no  ''riparian  rights,"  it  furnishes  a  system  of 
rules  which  must  be  complied  with  by  all  those  who  seek  to  make  an 
appropriation  of  the  water  subsequently  to  the  going  into  effect  of  the 
statute.     Thus,  for  example,  the  dontents  of  the  notice  and  the  place  of 
posting  are  definitely  described;  also  the  time  within  which  work  must 
be  commenced  after  posting  the  notice  is  fixed  in  all  cases;  and  the 
work  must  be  prosecuted  "uninterruptedly,"  the  only  causes  of  inter- 
ruption allowed  being  "snow  or  rain."      The  early  decisions    pre- 
scribed no  such  definite  rule,  but  left  the  time  of  commencing  the  work, 
and  of  prosecuting  it  to  completion,  to  depend  upon  many  other  special 
circumstances  of  each  case,  such  as  the  situation  and  physical  confor- 
mation of  the  country,  the  difficulty  of  transportation,  of  obtaining  ma- 
terials and  labor,  and  the  like.     So  far,  therefore,  as  the  title  applies 
solely  to  the  appropriation  of  water  from  streams  wholly  public,  it  fur- 
nishes rules  which  must  be  obeyed,  sonlewhat  more  definite  and  less 
elastic  than  those  laid  down  by  the  courts;  and  as* to  its  meaning,  force 
and  effect  in  connection  with  such  streams,  there  seems  to  be  no  uncer- 
tainty nor  difficulty. 

In  addition  to  these  provisions  of  the  civil  code  there  is  a  statute 
called  "An  act  to  promote  irrigation,"^  passed  in  1872.     This  statute 
provides  that  if  "  owners  of  any  body  of  lands  susceptible  of  one  mode  of 
irrigation,"  desire  to  irrigate  the  same,  they  may  take  steps  in  connec- 
tion with  the  board  of  supervisors  by  which  they  become  an  association 
for  irrigating  purposes.     They  may  /nake  by-laws  for  the  appointment 
of  trustees,  who  have  general  management  of  their  affairs,  and  for  the 
construction  and  maintaining  of  irrigating  works.    The  powers  and  duties 
of  these  trustees  are  defined.     Provisions  are  made  for  assessments  upon 
the  members  of  the  association,  for  the  purpose  of  defraying  the  cost  of 
constructing  and  maintaining  the  works.      §22.  "The   trustees    may 
acquire,  by  purchase,  all  property  necessary  to  carry  out  and  maintain 
the  system  of  irrigation  provided  for.     §  23.  The  trustees  may  acquire 
by  condemnation:  (1)  The  right  to  the  use  of  any  running  water  not 
already    used  for   culinary  or  domestic  purposes,   or  for  irrigating, 
milling  or  mining  purposes;  (2)  the  right  of  way  for  canals,  drains,  em- 
bankments, and  other  works  necessary,"  etc. ,  etc.     §  24.  The  provisions 
of  title  YII,  part  IH,  of  the  code  of  civil  procedure  (concerning^  the 
condemnation  of  private  property  for  public  uses)  are  applicable  to,  and 

1  Stats,  of  1871-2,  p.  945-948. 
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the  condemnation  herein  provided  for  must  be  made  thereunder."  It  is 
furtJier  provided  that  parties  owning  the  whole  district  to  be  irrigated 
may  proceed  as  above  described,  without  appointing  any  trustees — that 
is,  may  manage  the  whole  by  themselves.  This  act  is  declared  not  to 
extend  to  the  counties  of  Fresno,  Kern,  Tidare  and  Yolo. 

It  is  very  plain  that  this  statute  does  not  contemplate  nor  recognize 
any  right  of  land-owners  to  appropriate  the  waters  of  private  streams — 
that  is  of  streams  running  through  or  adjacent  to  lands  of  private  owners. 
The  ^'riparian  rights"  of  such  owners  are  most  certainly  assured  and 
protected;  for  the  owners  desiring  to  appropriate  the  water  of  such  a 
stream  must  proceed  to  condemn  it  under  the  right  of  eminent  domain, 
and  must  of  course  pay  compensation;  and  the  only  parties  who  could 
he  compensated  are  the  owners  of  lands  on  the  banks  of  the  strean^, 
whose '' riparian  rights  "to  use  its  waters  would  be  invaded.  Such 
riparian  rights,  like  all  other  rights  of  private  property,  are  held  subject 
to  the  state's  power  of  eminent  domain. 

Nevada.  The  only  legislation  of  this  state  bearing  on  the  subject, 
which  I  have  found,  is  contained  in  certain  sections  of  the  compiled 
laws,  which  permit  the  construction  of  flumes  or  ditches  for  carrying 
water.  Parties  may  construct  a  ditch  or  flume  across  private  land,  and 
to  that  end  may  take  such  land  by  right  of  eminent  domain,  on  paying 
jost  compensation  to  the  owner  thereof,  the  amount  of  the  compensation 
to  be  determined  in  a  manner  and  by  a  proceeding  described.  This  act 
shall  not  interfere  with  any  prior  or  existing  claim  or  right.'  The 
statute  makes  no  allusion  to  the  appropriation  of  or  acquisition  of  title 
to  the  water  to  be  conducted  by  such  ditches  or  flumes. 

Montana.  The  legislation  of  this  territory  is  in  complete  derogation 
of  the  conunon-law  ^'  riparian  rights."  It  will  be  noticed  that  the  lands 
for  which  it  provides  the  use  of  water  may  be  situated  anywhere  within 
the  territory.  Their  situation  on,  near  or  at  a  distance  from  streams  is 
wholly  immaterial.  I  give  an  abstract  of  the  provisions,  only  quoting 
the  exact  language  of  the  most  important  and  fundamental  provisions.* 

§  731.  Any  person  or  corporation  owning  or  having  a  possessory  title 
to  any  agricultural  land  '^  shall  be  entitled  to  the  use  and  enjoyment  of 
&e  waters  of  the  streams  and  creeks  in  said  territory,  for  the  purposes  of 
irrigation  and  making  said  land  available  for  agricultural  purposes,  to 
the  foil  extent  of  the  soil  thereof."  Proviso,  when  by  a  prior  appropria- 
tion any  person  has  diverted  all  the  water  of  a  stream,  or  so  much  thereof 
that  there  is  not  an  amount  left  sufficient  for  those  having  a  subsequent 
right  thereto  for  irrigation,  then  any  surplus  left  by  said  prior  appropri- 
ator  shall  be  turned  back  into  the  stream  for  the  use  of  subsequent 
claimants,  with  a  penalty  in  the  form  of  damages  for  a  neglect  to  do  so 
after  demand  made. 

•Comp.L»w8o£Nev.  (1873),  voL  2,  §§  8862-  *Eev.  Stat,  of  Mont.  (1879),  p.  562,  §§  731- 
8868.  74L 
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§  782.  Any  such  person  or  corporation  owning  land,  when  there  is 
no  available  water  thereon,  or  when  it  is  necessary  to  raise  the  water  of 
"said  stream,"  so  as  to  irrigate  said  land,  or  when  said  lands  are  too  far 
remoTed  from  said  streams  to  use  them,  said  persons,  etc.,  shall  haye  a 
right  of  way  across  any  trad  of  land  for  ditches,  canals,  flumes,  etc. 

§  733.  Such  right  only  extends  to  the  digging  ditches,  etc.,  acroBS 
the  land  of  another,  as  may  be  necessary. 

§  784.  All  controversies  between  different  claimants  of  water  shall  be 
determined  by  the  dates  of  their  respective  appropriations. 

§  785.  All  waters  of  streams  are  so  available  to  the  full  capacity  there- 
of for  irrigating,  ''without  regard  to  deterioration  in  quality  or  diminu- 
tion in  quantity,"  so  as  not  to  affect  the  rights  of  a  prior  appropnator; 
but  in  no  case  can  water  be  diverted  from  the  ditches,  etc.,  of  such 
appropriator. 

§  786.  Any  person  digging  a  ditch,  etc.,  under  §  782,  and  thereby 
injuring  the  lands  of  another,  shall  be  liable  in  damages  t6  the  injured 
party. 

§  737.  This  act  shall  not  Impair  rights  already  acquired. 

§  738.  Nor  shall  this  act  prevent  the  appropriation  of  said  streams  for 
mining,  manufacturing,  and  other  beneficial  purposes,  and  the  right  to 
appropriate  for  such  purposes  is  hereby  declared  and  enforced. 

§  739.  Persons  constructing  ditches  across  public  highways  must 
repair  the  same. 

§  740.  Penalty  for  violation  of  last  section. 

§  741.  All  controversies  respecting  rights  to  water  for  any  purposes, 
and  the  rights  of  parties  to  use  water,  shall  be  determined  by  the  dates 
of  their  respective  appropriations,  ''with  the  modifications  hertofore  ex- 
isting under  the  local  laws,  rules,  or  customs,  and  decisions  of  the 
supreme  court  of  said  territory." 

The  same  statutes,  in  the  chapter  concerning  corporations,  authorize 
the  formation  of  corporations  for  the  purpose  of  taking  and  conducting 
water  from  streams  for  various  beneficial  purposes.^  The  most  recent 
volume  of  session  laws  also  contains  the  following  provisions:  An  act  of 
congress'  declaring  that  all  non-navigable  streams  on  the  public  land  in 
the  territory  shall  be  free  and  open  for  appropriation  for  irrigation, 
mining  and  other  purposes,  subject  to  existing  rights:  Also  an  act  of 
the  territorial  legislature  providing  a  penalty  for  diverting  water  by  one 
not  entitled  to  the  injury  of  another.^  J,  N.  P. 

(to  be  continued.) 

ft  Ibid.  pp.  466,  457:  §§  271-275.  Act  of  44th  Cong.  M  Sees.,  ch.  107. 

•  Seas.  Laws  of   Montana  (1888),  p.  27,  ^  Ibid.,  p.  113,  %  1  and  2. 


Gil.  Gt.  Oal.]       PioNEEB  Gk>LD  Mining  Go.  v.  Baeeb.  383 


CIRGUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

Pioneer  Gou>  Mining  Gompan;  v.  Bakeb. 

Decided  March,  1884. 

A  MoBTOAOB  OF  Certain  Propebtt  of  a  Corporation,  held  to  be  created  by  a  sheriff's 
Ba](L  and  certain  contracts  made  by  the  defendant  with  two  of  the  directors  of  the  corporation, 
m  their  names,  but  for  the  benefit  of  the  corporation. 

In  a  Suit  bt  the  Corporation  to  redeem  from  such  mortgage,  the  directors  who  made 
the  contracts  are  not  necessary  or  indispensable  parties,  where  they  claim  no  individuid 
interest,  and  no  relief  is  asked  against  them. 

Before  Sawyer,  Gircuit  Judge,  and  Sarin,  District  Judge. 
On  demurrer  to  the  complaint. 

This  is  a  suit  to  redeem  the  Pioneer  mine  in  Sierra  county,  Gali- 
fomia,  from  the  defendant,  under  a  mortgage  alleged  to  haye  been 
effected  by  means  of  certain  contracts  and  sheriff's  sale,  as  set  forth 
in  the  complaint.  A  demurrer  to  the  complaint  was  interposed  on 
two  grounds:  1,  insufficiency  of  facts  to  constitute  a  cause  of 
action;  and,  2,  non-joinder  of  W.  S.  Ghapman  and  A.  L.  Sayre  as 
necessary  parties  defendant. 

The  complaint  sets  forth  in  hcec  verba  certain  contracts  made  by 
the  defendant  Baker,  the  first  made  August  22,  1876,  with  the 
Pioneer  Mining  Gompany,  by  which  the  company  became  indebted 
to  Baker  $100,000,  to  be  paid  from  the  net  proceeds  of  the  mine, 
within  three  years;  if  not  so  paid  Baker  was  to  take  possession  of 
the  mine  and  work  it  imtil  he  should  from  the  net  proceeds  pay 
hunself  said  1100,000. 

The  second  contract  between  Baker  and  W.  S.  Ghapman,  president 
and  principal  stockholder  of  the  company,  recited  that  Baker  was 
about  to  foreclose  his  claim  for  1100,000,  as  a  lien  upon  the  mine, 
and  provided  that  if  the  mine  was  sold  under  the  judgment  of  fore- 
closure and  Baker  purchased  the  same,  he  was  to  take  possession  of 
the  mine  and  work  it  with  reasonable  diligence  in  a  skillful  manner, 
and  out  of  the  proceeds  was  to  pay:  1,  his  judgment  of  $100,000;  2, 
all  sums  he  might  advance  to  pav  judgments  and  indebtedness  of 
the  company;  3,  expenses  of  working  the  mine;  and  4,  reasonable 
compensation  for  Baker's  services,  ^hen  these  claims  were  paid 
to  Baker  he  was  to  convey  the  mine  to  Ghapman.  Baker  was  to 
keep  accurate  accounts  of  his  receipts  and  expenditures,  subject  at 
all  times  to  Ghapman's  inspection.  Baker  was  not  to  sell,  convey 
or  otherwise  dispose  of  the  mine  without  Ghapman's  written  consent. 
Baker  commenced  suit  and  obtained  judgment  by  default  against 
the  company  in  August,  1878,  foreclosing  hi&  lien  on  the  mine  for 
$100,000.  Instead  of  selling  the  mine  on  his  judgment  of  foreclos- 
ure. Baker,  with  the  advice  and  assistance  of  Ghapman,  made  an 
agreement  with  the  Galifomia  powder  works  by  which  the  mine 
was  sold  on  a  judgment  obtained  by  the  powder  works  against  the 
company,  and  the  title  under  that  sale  was  to  be  conveyed  to  one 
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Titus,  as  trustee,  who  was  to  mortgage  the  mine  to  the  powder 
works  to  secure  the  payment  of  the  amount  of  their  juogment, 
within  thirty  months  thereafter.     The  sale  was  made  accordingly  on 
October  21,  1878,  and  the  title  thereunder  conveyed  to  Titus,  as 
trustee,  who  executed  the  mortgage  to  the   powder  works,   and 
subsequently,   in   September,    1882,  deeded  the  mine  to   Baker, 
subject  to  the  contract  of  December  20, 1878,  hereinafter  mentioned. 
On  December  20,  1878,  and  before  the  statutory  period  of  redemp- 
tion had  expired.  Baker  make  a  final  agreemeent  with  Chapman  and 
A.  L.  ISayre.     Chapman  and  Sayre  constituted  a  majority  of  the 
directors  of  the  company,  and  owned  47-48  of  the  stock.     This  con- 
tract recites  that  the  company  is  ''  the  owner  "  of  the  mine,  and  states 
the  sale  and  proceedings  had  on  the  powder  works  judgment,  and 
the  agreement  with  the  powder  works,  and  provides  that  "  in  con- 
sideration of  the  premises"  Chapman  and  Sayre  should  have  the 
right  and  privilege  to  redeem  the  mine  at  any  time  within  four  years, 
on  payin^^aker  his  judgment  of  $100,000,  the  powder  works  judg- 
ment with  interest,  and  all  other  judgments  and  demands  against 
the  Pioneer  Company,  which  Baker  might  pay,  with  the  consent  of 
Chapman  and  Sayre,  alsg  such  sums  as  Baker  might  expend  in 
working  the  mine,  and  a  reasonable  compensation  for  his  services. 
Baker  was  to  keep  accounts  of  his  receipts  and  expenditures,  which 
were  to  be  at  all  times  open  to  the  inspection  of  Chapman  and  Sayre. 
Baker  was  not  to  sell  or  encumber  the  mine  without  the  written 
consent  of  Chapman  and  Sayre.     The  contract  further  provided  that 
if  the  mine  was  not  redeemed  within  four  years,  Chapman  and  bayre 
should  have  the  right  to  redeem  the  same  at  the  expiration  of  four 
years,  by  paying  one-half  of  the  sum  then  due  Baker  and  giving  him 
a  mortgage  on  the  mine  for  the  remaining  half.     The  complaint 
averred  that  Chapman  and  Sayre  had  made  the  contracts  with  Baker 
for  the  use  and  benefit  of  the  company,  which  had  by  vote  of  its 
board  of  directors,  including  Chapman  and  Sayre,  adopted  and 
ratified  all  that  Chapman  and  Sayre  had  done  in  the  premises. 

Before  the  commencement  of  the  suit  the  Pioneer  Mining  Com- 
pany conveyed  and  assigned  all  its  rights  in  the  premises  to  the 
Pioneer  Gold  Mining  Company,  the  complainant.  Other  facts 
stated  in  the  complaint  sufficiently  appear  from  the  opinions  of  the 
judges. 

Stewart  &  Herrin  for  complainant. 
Fan  die/  &  Gear  for  defendant. 

Sabin,  D.  J.(delivering  an  oral  opinion.)  In  this  suit  a  demurrer  to 
the  bill  has  been  filed.  The  grounds  of  demurrer  are:  first,  that 
the  bill  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and,  second,  that  Chapman  and  Sayre  are  necessary  parties  to  the 
bill.  I  shall  not  attempt  an  extended  review  of  the  case,  as  I  do 
not  deem  it  necessar}^  nor  have  I  so  thoroughly  collated  the  facts 
in  the  case  as  I  should  desire,  were  I  to  attempt  to  review  it  upon 
all  the  points  raised.     But  it  seems  to  us  that  the  considerations 
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which  I  am  about  to  submit  are  controlling  in  the  matter,  and,  if 
so,  the  demurrer  upon  both  points  must  be  overruled. 

The  bill  sets  out  that  in  lo76  the  defendant  Baker  entered  into  a 
certain  contract,  **A,"  with  the  Pioneer  Mining  Company,  the  prede- 
cessor in  interest  of  plaintiff  in  this  suit. 

This  contract  was  for  the  purpose  of  securing  the  payment  to 
Baker  of  an  acknowledged  indebtedness  due  him  from  said  company, 
as  provided  therein.  In  case  this  indebtedness  was  not  paid 
within  three  years  from  the  date  of  said  contract,  Baker  was  enti- 
tled to  take  possession  of  the  property  and  mines  of  the  company, 
work  the  mines,  and  from  the  net  proceeds  thereof  pay  himsen  the 
amount  due  him,  with  expenses,  and  a  reasonable  compensation  for 
his  services. 

Subsequent  to  that  contract,  another  contract,  *'B,"  was  entered 
into  between  Baker  and  W.  S.  Chapman,  then  president  of  said 
Pioneer  Mining  Company. 

This  contract  was  made,  as  alleged  in  the  bill,  for  the  benefit  of 
said  company,  and  taken  in  connection  with  contract  ^' A,"  there 
can  be  little,  if  any,  doubt  on  this  point. 

It  was  virtually  in  aid  of  contract  *'  A.'\  Its  object  was  the  same, 
the  payment  of  this  veiy  indebtedness  of  the  company  to  Baker  and 
also  the  indebtedness  oi  the  Pioneer  Mining  Company  due  to  the 
Bank  of  La  Porte,  and  also  the  debt  of  the  company  to  the  Cali- 
fornia Powder  Works,  nearly  twenty  thousand  dollars  due  to  the  two 
last-named  parties. 

Now  it  will  be  observed  that  the  sole  object  of  this  contract  '^A" 
was  to  pay  an  indebtedness  of  the  company  to  Baker,  and  as  modi- 
fied by  contract  "B,"  the  indebtedness  to  the  Bank  of  La  Porte  and 
the  California  Powder  Works,  in  addition  to  the  indebtedness  due 
Baker.  These  debts  paid.  Baker  had  no  further  demand  or  claim 
upon  this  property. 

If  it  be  assumed  that  Chapman,  as  president  of  the  company,  and 
Sayre,  as  one  of  the  directors  thereof,  in  any  of  the  contracts  which 
they  severally  or  jointly  entered  into  with  Baker  acted  solelv  in  their 
individual  capacity,  in  violation  of  their  duties  as  directors  of  the  Pio- 
neer Mining  Company  aqd  in  derogation  of  the  rights  of  the  stock- 
holders of  that  company,  it  will  be  sufficient  to  say  it  was  beyond  their 
capacity  as  directors  of  that  company  to  bind  the  company  by  such 
contracts,  but  if  any  benefits  accrued  to  the  Pioneer  Minm^  Com- 
pany by  virtue  of  anv  of  those  contracts  the  company  is  entitled  to 
the  b^iefits  arising  therefrom.  But  taking  all  of  the  facts  together, 
as  alleged  in  the  bill,  no  such  presumption  arises.  They  may  have 
been  careless  in  the  manner  in  which  they  executed  these  contracts, 
but  nothing  criminal  or  fraudulent  appears  therefrom.  They  were, 
all  of  the  time  and  in  all  of  these  contracts  which  were  made,  con- 
tracting about  and  handling  the  property  of  the  Pioneer  Mining 
Company  for  the  purpose  of  paying  and  discharging  those  debts. 
Certain  sales  were  made  upon  payments,  and  the  same  purpose  and 
object  runs  through  all  of  those  sales.     They  were  permitted  to  be 
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made,  and  wero  made  in  the  interest  of  the  Pioneer  Mining  Com- 
pany, and  to  save  the  property,  if  possible,  for  the  company,  and 
to  prevent  its  passing  from  its  control.  They  were  made  pursuant 
to  an  understanding  and  agreement  between  Baker  and  the  compa- 
ny, and  for  its  benefit  and  not  its  ruin.  Baker  subsequently  exe- 
cuted a  mortgage  upon  this  property  to  secure  the  payment  of  the 
judgment  of  the  California  Powder  Works  obtained  against  the  Pio- 
neer Mining  Company,  but  he  executed  it  only  upon  and  with  the 
written  consent  of  Chapman,  and  all  the  time,  in  all  their  transac- 
tions, it  seems  to  me  patent  not  only  that  Baker  so  understood  it, 
but  that  Chapman  and  Sayre  also  understood  that  they  were  man- 
aging and  handling  this  property  for  and  on  behalf  of  the  Pioneer 
Mining  Company,  and  to  save  it  for  the  company.  Neither  Baker, 
nor  Chapman  nor  Bayre  ever  assumed  to  contract  in  reference  to  this 
property  upon  any  other  basis  than  that  it  was  the  property  of  the 
JPioneer  Mining  Company,  and  not  the  property  of  Chapman  or 
Sayre,  or  both,  and  all  of  the  transactions  between  these  parties, 
from  first  to  last,  had  but  one  object,  to  wit,  the  payment  of  the  va- 
rious debts  of  the  Pioneer  Mining  Company,  due  Baker  and  others. 
Baker  all  the  time  knew  that  the  property  involved  in  these  con- 
tracts  and  sales  was  the  property  of  t£e  ftoneer  Mining  Company; 
that  it  did  not  belong  to  Chapman  and  Sayre  individually,  or  to 
either  of  them,  and  he  knew  their  official  relation  to  the  Pioneer 
Mining  Company. 

If,  then,  it  be  true,  as  alleged  in  the  bill,  that  Baker  has  been 
fully  paid,  or  has  been  tendered  the  full  amount  due  him,  and  for 
which  this  property  was  pledged  to  him,  the  Pioneer  Mining  Com- 
p^my,  or  its  successor  in  interest,  the  plaintiff  herein,  is  entitled  to 
a  surrender  of  the  property.  It  was  upon  this  very  condition  that 
he  was  given  possesion  of  the  property,  and  undir  which  he  has 
held  it  and  worked  the  mine.  All  that  loaker  has  a  right  to  demand 
is  that  his  debt  be  paid.  The  bill  alleges  that  Baker  nas  taken  from 
the  mine  sufficient  money  to  pay  his  deot;  it  also  alleges  that  he  re- 
fuses to  account  for  the  moneys  taken  from  the  mine;  and  it  also  al- 
leges a  tender  and  demand — a  tender  of  anything  that  may  be  due. 
If  these  matters  set  forth  in  the  bill  are  true,  and  of  coarse  we  take 
the  bill  as  true,  it  seems  to  us  very  plain  that  Baker,  having  re- 
ceived from  the  company  after  going  into  possession  of  the  proper- 
ty, all  that  is  due  him,  ought  to,  and  must,  surrender  the  property 
to  the  company  or  its  successor  in  interest. 

I  may  observe  that  in  the  contract  made  December  20,  1878,  be- 
tween Chapman  and  Sayre  and  Baker,  Baker  expressly  agreed  that 
he  would  not  sell  or  encumber  the  mine.  The  contract  provides  for 
the  redemption  of  the  property  when  the  debt  is  paid.  In  1882 
Baker  extended  the  time  for  the  redemption  of  the  property.  Now 
if  these  things  demonstrate  anything,  it  appears  clear  to  my  mind 
that  Baker,  in  each  and  every  one  of  these  transactions,  and  Chap- 
man and  Sayre  also,  considered  that  he.  Baker,  merely  held  this 
property  as  a  pledge  to  be  handled  by  him  to  pay  himselfliis  indebt- 


Oir.  Gi  Cal.]       Pioneeb  Gk)LD  Mining  Go.  v.  Baeeb.  387 

ednesa;  and  if  he  has  been  paid  he  ought  to  surrender  the  property 
to  {he  owners. 

This  is  all  as  to  the  first  point  of  the  demurrer. 

As  to  the  second  point  raised,  that  Chapman  and  Sayre  should 
be  made  parties  to  the  bill.  Whatever  Chapman  and  Sayre  may 
have  done  in  and  about  this  property  and  in  making  these  contracts, 
they  acted  in  their  official  capacity  for  and  on  beheaf  of  the  Pioneer 
Mining  Company. 

It  is  possible,  and  I  believe  it  is  true,  that  they  signed  some  of 
these  contracts  individually,  and  not  in  their  official  capacity;  and  it 
might  seem,  viewing  the  contracts  alone,  and  not  in  connection  with 
all  of  the  facts  set  forth  in  the  bill,  that  they  were  of  a  personal 
nature.  As  I  observed  before,  if  they  sought  to  do  anything  in 
derogation  of  their  duties  as  trustees  and  directors  of  the  company, 
to  that  extent  their  contracts  might  be  held  void,  but  to  the  extent 
to  which  their  acts  and  contracts  were  beneficial  to  the  company, 
the  company  would  have  a  right  to  the  enjoyment  of  such  benefit. 
All  of  the  contracts  which  they  at  any  time  made  were  made  in  re- 
gard to  the  property  of  the  company.  They  did  not  assume  to  own 
any  of  this  property  themselves.  They  were  merely  stockholders 
and  directors  in  the  Pioneer  Company,  which  fact  Baker  well  knew. 
If  Chapman  and  Sayre  are  now  stockholders  in  the  company,  they 
will,  by  this  action,  be  benefited  to  the  extent  of  their  interest  in 
the  company,  whatever  the  interest  may  be.  If  they  are  not  stock- 
holders they  have  no  interest  in  the  matter  one  way  or  the  other. 
It  is  barely  possible  that  they  might  have  been  joined  as  proper 
parties,  though  I  do  not  see  that  point  clearly,  but  I  do  not  think 
that  in  any  sense  they  are  necessary  parties  to  the  bill  as  made. 
There  is  no  relief  demanded  against  them.  There  is  nothing  de- 
manded of  them  one  way  or  the  other.  They  merely  appear  in  this 
case  as  actors  in  the  contracts  and  matters  set  forth  in  the  bill. 
Their  actions  in  the  various  matters  set  forth  are  those  of  directors 
of  the  company,  and  no  claim  or  demand  is  made  against  either  of 
them. 

We  therefore  think  that  even  if,  under  any  construction,  they 
might  be  proper  parties  to  the  bill,  they  certainly  are  not,  from  any- 
thing disclosed  upon  the  face  of  the  bill,  necessary  parties  thereto. 

The  demurrer  therefore,  is  overruled  upon  both  points. 


Sawyeb,  C.  J.,  orally  concurring. 

I  desire  to  make  an  observation  or  two  in  addition  to  what  has 
been  said  by  my  associate.  There  is  some  point  and  a  considerable 
argument  made  on  the  fact  that  there  was  no  valid  conveyance  from 
the  Pioneer  Mining  Company  to  Baker.  These  parties.  Chapman 
and  Sayre,  so  far  as  appears,  were  not  authorized  to  convey,  and 
they  did  not  attempt  to  convey,  to  Baker.  There  does  not  purport 
to  be  any  conveyance  from  them  to  Baker.     The  legal  title,  which 
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became  vested  in  Baker,  did  not  pass  through  that  channel,  but 
through  a  purchase  at  a  sheriff's  sale  under  the  judgment  in  favor  of 
the  Gs^ifomia  Powder  Works,  instead  of  another  decree  of  foreclo- 
sure in  favor  of  Baker  for  one  hundred  thousand  dollars,  as  it  seems 
to  have  been  at  first  contemplated.  But  the  sale  and  purchase 
were  made  in  pursuance  of  an  express  a^eement  and  under- 
standing that  the  mine  and  other  property  of  the  Pioneer  Mining 
Company  should  be  redeemed  upon  terms  expressed  in  the  agree- 
ment. The  result  of  the  various  agreements,  in  substance,  was 
that  Baker  should  purchase  the  property  in  question  at  the  sheriff's 
sale  under  the  Powder  Works  judgment;  should  have  possession, 
work  and  develop  the  mine;  pay  all  the  necessary  expenses,  together 
wii^  a  reasonable  compensation  for  his  own  services,  and  pay  the 
amount  of  his  own  claim  against  the  company,  the  Powder  Works 
judgment  and  all  other  indebtedness  of  the  f  ioneer  Mining  Com- 
pany specified  in  the  agreement,  within  a  designated  time,  out  of 
the  proceeds  of  the  mine;  and,  when  this  should  be  accomplished, 
or  when  the  sums  provided  for  should  be  otherwise  paid,  on  behalf 
of  the  Pioneer  Company,  the  property  remaining  should  be  restored 
to  said  company,  or  to  said  Chapman  and  Savre.  The  time  within 
which  this  was  to  be  done,  so  as  to  prevent  the  title  becoming  ab- 
solute, was  limited. 

The  sale  took  place  and  the  purchase  was  made  by  Baker  under 
the  Powder  Works  judgment,  and  the  title  vested  in  pursuance  of 
the  a^eement,  and  upon  the  conditions  indicated  in  it.  The  fact 
that  uie  legal  title  of  the  corporation  vested  in  Baker  through  a  sale 
on  the  judgment,  instead  of  a  conveyance  by  the  company,  under 
the  circumstances,  cannot  affect  the  question  involved,  or  the  rights 
of  the  parties.  The  sheriff's  sale  is  merely  the  channel  through 
which  the  legal  title  passed,  but  the  sale  took  place,  and  the  title 
nevertheless  passed  in  pursuance  of  the  agreement  and  subject  to 
its  conditions.  We  must  presume  that  if  this  agreement  had  not 
been  made,  other  arrangements  would  have  been  made  to  avert  a 
forced  sale  on  the  judgment.  The  company,  at  least,  had  a  right 
to  make  other  arrangements.  It  cannot  be  presumed  that  produc- 
tive mining  property  of  the  value,  as  alleged,  and  admitted  by  the 
demurrer,  of  half  a  million  dollars,  would  have  been  allowed  to  be 
sacrificed  for  the  indebtedness  provided  for  in  the  agreement,  of, 
say,  1150,000. 

The  title  passed  by  virtue  of  the  sheriff's  sale,  which  was  made  in 
pursuance  of,  and  in  subordination  to,  the  understanding  between 
the    parties,   and   subject  to  the  prescribed  conditions,  that  ihe 

Property  should  be  held  and  worked  until  the  designated  moneys 
ue  should  be  paid,  either  by  the  company  or  Chapman  and  Sayre 
themselves,  or  satisfied  out  of  the  proceeds  of  the  mine  and  prop^^ 
sold.  There  are  subsequent  supplementary  agreements,  whereby 
Baker  extended  the  time  for  the  performance  of  the  prescribed  con- 
ditions upon  which  the  title  should  be  restored.  The  title  in  Baker 
was  not  to  become  absolute,  except  upon  a  failure  in  the  performance 
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of  the  prescribed  conditions,  to  secnre  payment  of  the  demands  pro- 
vided lor.  Though  not  called  a  defeasance,  and  not  a  defeasance 
in  form,  the  conditions  of  the  several  agreements  are  substantially 
in  (he  nature  of  a  defeasance,  giving  and  continuing  a  right  oi 
redemption,  for  the  benefit  of  the  Irioneer  Company.  Or  the  instru- 
ments may  be  regarded,  in  substance,  as  declarations  of  the  trusts, 
upon  which  the  title  vested  under  the  sheriff's  sale.  The  corpora- 
tion was  the  owner  of  the  property  sold,  and  the  first  contracts 
were,  in  form,  made  in  its  name.  The  corporation  was  reco^ized 
in  all  subsequent  agreements  as  owner  of  the  property,  and  it  was 
the  corporation's  indebtedness  that  was  to  be  paid  out  of  the  prop- 
erty. The  transaction  was  intended  to  secure  ^aker  for  the  moneys 
due  him,  and  such  other  expenses  and  indebtedness  as  he  shotld 
paj  or  should  accrue  in  pursuance  of  the  agreements  made.  The 
transaction  was  in  substance,  either  a  mortgage,  -pledge  or  trust,  to 
enable  Baker  to  satisfy  tibe  debts  of  the  Pioneer  Company  provided 
forout  of  the  property  sold — out  of  its  own  property.  The  whole 
transactions  set  out  in  the  bill  were  transactions  relating  solely  to 
the  property,  and  the  indebtedness  of  the  Pioneer  Mining  Company. 
It  is  manifest,  in  the  nature  of  things,  from  the  facts  alleged,  that 
these  transactions,  on  one  side,  were  intended  to  be  for  and  on  ac- 
comit  of  the  corporation.  Whether  we  call  the  sale  and  convey- 
ance in  pursuance  of  it,  under  the  circumstances  set  out  in  the  billy 
technically,  a  mortgage,  a  pledge,  a  trust,  or  by  any  other  name, 
the  facts  alleged  are  such  as  entitle  the  complainant  to  relief  upon 
the  face  of  the  bill. 

Whatever  technical  name  may  be  given  to  the  transaction,  it  was 
intended  to  put  the  title  of  the  mine  and  property  of  the  corpora- 
tion in  the  hands  of  Baker,  for  the  purpose  of  working  and  devel- 
oping the  mine;  paying  the  expenses  and  designated  indebtedness 
of  the  corporation,  and  compensation  for  his  own  services  out  of 
the  proceeds,  and  when  this  should  be  accomplished,  or  when  the 
money  and  expenses  provided  for  should  be  otherwise  paid,  to 
restore  the  property  remaining  to  the  Pioneer  Mining  Company. 

It  is  alleged  m  the  bill  that  those  moneys  so  intended,  and  se* 
cured  to  be  paid,  have  all  been  paid  out  of  the  proceeds  of  the 
mine.  If  not,  that  the  complainant  has  offered  to  pay,  and  that  it 
is  now  ready  to  pay,  any  balance  that  may  be  found  due  on  an  ac- 
counting. If  these  allegations  are  true,  and  the  demurrer  admits 
their  truth,  then  the  indebtedness  of  the  Pioneer  Mining  Company, 
contemplated,  has  been  paid  out  of  the  proceeds  of  the  property  of 
this  company,  and  not  out  of  the  property  of  Chapman  and  Sayre, 
or  of  either  of  them,  and  the  complainant,  the  successor  in  interest 
of  the  Pioneer  Mining  Company,  is  entitled  to  a  reconveyance  of 
the  mine  and  other  property  sold  under  the  judgment  mentioned; 
and  if  the  defendant  refuses  to  reconvey,  then,  clearly,  it  seems  to 
me,  it  is  entiUed  to  the  relief  prayed  in  the  bill. 

On  the  otiier  point,  that  Chapman  and  Sayre  are  indispensable 
parties  to  tiie  bill,  I  do  not  know  what  the  pleadings  and  proceedings 
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may  develop  in  the  subsequent  stages  of  the  case,  but  there  is 
nothing  on  the  face  of  the  bill,  as  it  now  stands,  to  show  that  Chap- 
man and  Sayre  are  indispensable  or  necessary  parties  to  the  bill. 
No  relief  is  asked  against  them,  and  it  does  not  appear  that  they 
personally  claim  any  interest  in  their  own  behalf  either  against  the 
complainant  or  the  defendant.  The  court  can  order  them  to  be 
brought  in  at  any  time,  when  it  appears  that  the  rights  of  the  pres- 
ent parties  to  the  bill  cannot  be  fully  and  finally  determined  without 
their  presence.  They  would,  perhaps,  be  proper  parties,  but  there  is 
nothing  disclosed  on  the  face  of  the  bill  as  it  now  stands  to  render 
it  necessary  to  make  them  parties. 

As  before  stated,  tthe  agreements  first  set  out  were  made  in  the 
name  of  the  corporation.  The  subsequent  agreements  in  the  names 
of  Chapman  and  Sayre,  in  form,  all  recognize  the  title  of  the  prop- 
erty as  being  in  the  corporation,  and  all  the  agreements  and  pro- 
ceedings relate  exclusively  to  the  property  and  the  indebtedness  of 
the  corporation,  and  are  intended  to  facilitate  the  payment  of  the 
indebtedness  of  the  corporation  out  of  its  own  property.  Chapman 
and  Sayre  were,  in  fact,  two  out  of  the  three  trustees,  and  they  owned 
all  the  stock  except  one-forty-eighth  part.  According  to  the  alleg^ 
tions  of  the  bill,  the  indebtedness  of  the  corporation  bad  been  paid 
out  of  the  proceeds  of  the  working  pf  the  productive  mine,  owned 
by  the  corporation,  subject  only  to  the  incumbrances  indicated, 
in  pursuance  of  the  terms  of  the  various  agreements,  and  of  the 
trusts  thereby  imposed  on  Baker;  and  the  property  remaining,  after 
satisfying  the  demands  provided  for,  is,  in  equity,  the  property  of 
complainant. 

But  had  Chapman  and  Sayre  redeemed  with  their  own  money,  in 
pursuance  of  the  terms  of  their  several  agreements,  the  corporation 
would  doubtless  have  been  entitled  to  take  the  property  upon  pay- 
ment of  their  advances.  They  were  trustees  for  the  corporation, 
and  would  not  be  permitted  to  take  advantage  of  their  own  position 
as  such  to  obtain  a  title  to  the  property  as  against  the  corporation, 
in  violation  of  their  trusts,  through  the  transactions  set  out. 

I  concur  in  the  order  overruling  the  demurrer. 
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Salvaoe  bt  Pilot. — Under  the  Oregon  pilot  act  of  1882  (Sea.  L.  15).  a  pilot  is  bound  to 
render  jdd  to  a  vessel  "  in  strew  of  weather  or  in  case  of  disaster,"  and  he  is  not  entitled  to 
salvstfe  for  such  service  unless  he  is  thereby  involved  in  '*  extraordinary  daneer  and  risk." 

Case  ik  Judgment. — l^e  libelant,  in  a  smooth  sea  and  calm  weather,  boaroed  the  BiT^nt 
in  a  thick  fog,  while  she  lay  aground  at  low  tide  on  the  outer  edge  of  the  middle  sand  of  the 
Columbia  river,  and  at  the  next  flood  sailed  her  over  into  deep  water  in  the  south  channel, 
and  after  drifting  out  to  sea  in  the  night,  brought  her  into  port  the  next  morning.  Held, 
that  the  service  of  the  libelant  did  not  involve  any  **  extraordinary  danger  and  risk,"  ana 
that  he  was  only  entitled  to  a  pilot^s  compensation  therefor. 

In  Admiralty.    The  opinion  states  the  facts. 

Frederick  B.  Strong,  for  the  libelant. 
M,  W.  Fechheimer,  for  the  claimant. 

DeADT,  J.  The  libelant,  Henry  Olsen,  brings  this  suit  to  obtain 
a  decree  for  salvage  against  the  American  bark  G.  D.  Bryant  and 
her  cargo,  for  services  rendered  her  at  the  mouth  of  the  Columbia 
riyer  on  September  4  and  6,  1883. 

The  master  of  the  Bryant,  James  F.  Butman,  intervening  for  his 
interest  and  that  of  his  co-owners  in  the  vessel,  as  well  as  the  own- 
ers and  consignees  of  the  cargo,  answers  the  libel,  denying  that  the 
hbelant  performed  any  salvage  service  on  the  occasion  in  question, 
and  aUeging  that  he  acted  as  bar  pilot  merely,  for  which  service  he 
was  duly  paid. 

The  evidence  is  very  voluminous,  and,  as  usual  in  such  cases,  is 
lately  irrelevant,  immaterial  and  repetitious. 

The  material  facts  appear  to  be  that  on  September  4, 1883 » the 
Bryant  being  bound  on  a  voyage  from  Hongkong  to  Portland, 
drawing  about  nineteen  feet  of  water,  was  off  the  mouth  of  the  Co- 
lumbia river,  when,  about  2:30  p.  m.  and  near  high  water,  she 
grounded  on  the  outer  edge  of  the  middle  sand  in  twelve  to  fifteen 
leei  of  water  at  low  tide,  and  about  three  miles  southwest  of  Cape 
Disappointment  light,  the  sea  being  smooth,  the  water  calm  and  a 
thick  fo^  or  smoke  on  the  bar;  that  about  6  o'clock  she  was  boarded 
by  the  libelant,  a  bar  pilot  from  the  pilot  schooner  Cousins,  who 
thereupon  took  charge  of  her;  that  the  vessel  lay  quietly  in  her  bed 
in  the  sand  after  the  libelant  took  charge  until  the  flood  tide  began 
to  make,  and  the  wind  freshened  from  the  northwest,  when  with  the 
aid  of  her  sails  and  the  swell  of  the  sea  she  rubbed  across  the  sand 
some  time  before  3  o'clock  on  the  morning  of  the  6th,  in  a  south- 
easterly direction  into  deep  water;  and  was  afterward  carried  by 
the  ebb  tide  and  an  easterly  wind  in  a  southwesterly  direction  to 
sea,  where  she  lay  off  until  daylight,  and  then  came  in  over  the  bar 
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with  a  light  breeze  and  the  flood  tide,  and  was  taken  in  tow  by  a  tag 
and  brought  to  Astoria  and  beached,  with  three  or  four  feet  of  water 
in  her  hold ;  that  the  vessel  commenced  to  leak  before  9  o'clock  on  the 
evening  of  the  4th  and  continued  to  do  so  until  beached  in  the  mud 
at  Astoria,  both  pumps  being  worked  continuously  in  the  mean  time, 
which  leak  was  wholly  caused  by  the  displacement  of  thirty  or  forty 
feet  of  the  after  part  of  the  keel,  while  on  the  sand  as  aforesaid; 
and  that  the  vessel  is  worth  $15,000  and  her  cargo,  which  consists 
of  rice  and  China  goods,  is  worth  about  160,000. 

Much  of  the  testimony  and  controversy  in  the  case  relates  to  the 
question  whether  the  conduct  of  the  libelant  while  in  charge  of  the 
vessel  was  that  of  a  skillful  and  diligent  pilot  or  not.  For  instance, 
it  appears  that  soon  after  boarding  the  vessel,  while  the  tide  was 
ebbing  to  the  southwest  and  a  lignt  breeze  was  blowing  from  the 
northwest,  the  libelant  caused  the  port  anchor  to  be  dropped  from 
the  cathead  and  went  below  to  change  his  clothes,  which  were  wet» 
and  take  some  rest,  where  he  remained  until  near  9  o'clock,  when  at 
the  suggestion  of  the  master  he  came  on  deck,  and  had  the  anchor 
taken  up,  because  the  master  insisted  that  the  vessel  was  surging 
ahead — taking  chain — and  would  soon  be  on  the  anchor,  all  of  which 
the  libelant  denied  at  the  time  and  since. 

Upon  the  vessel  being  brought  to  Portland  and  hove  down  it  was 
found  there  were  some  bruises  and  indentations,  well  forward  on 
her  port  side,  which  were  thought  to  have  been  made  by  the  vessel 
coming  in  contact  with  the  fluke  of  the  anchor  while  she  lay  on  the 
sand.  All  of  them  were  mere  surface  bruises,  the  wood  in  the 
worst  one  not  being  bruised  more  than  three  inches  deep,  and  were 
all  repaired  bv  cutting  out  the  bruised  portions  and  letting  in  a  scarf 
piece  in  its  place  at  a  comparatively  small  cost,  and  did  not  at  all 
affect  the  tightness  of  the  vessel  or  cause  her  to  leak. 

So  far  as  appears,  the  dropping  of  this  anchor  was  a  useless  act. 
It  might  prevent  the  vessel  from  going  off  as  she  went  on,  of  which 
there  was  not  the  least  probability  at  that  time,  if  ever,  and  it  was 
impossible  for  her  to  go  further  on  until  the  tide  flooded. 

At  the  same  time,  it  was  certainly  a  harmless  act,  provided  it  was 
taken  up,  as  it  was,  before  the  flood  tide  commenced  to  make;  and 
even  then,  with  the  heave  of  the  sea  and  the  wind,  both  from  the 
northwest  or  thereabout,  the  vessel  would  be  driven,  not  upon  the 
anchor,  but  to  the  southeast  of  it. 

But  the  management  of  this  anchor,  whether  skillful  or  unskill- 
ful, does  not  affect  the  libelant's  right  to  salvage.  If  any  damage 
was  caused  to  the  vessel  by  the  neglect  or  want  of  skill  on  the  part 
of  the  libelant  in  this  respect,  at  most,  the  amount  thereof  could 
only  be  deducted  from  the  salvage  to  whic£  the  libelant  might  other- 
wise be  entitled.  But  no  claim  is  made  in  the  pleadings  for  any 
damage  on  this  account,  and  it  is  doubtful  if  any  was  sustained. 
If,  under  the  circumstances,  the  act  was  bad  seamanship,  it  is  a 
matter  for  the  consideration  of  the  pilot  commissioners  from  whom 
the  libelant  obtained  his  branch,  and  not  a  defense  to  this  suit. 


Dist.  Gt.  Or.J    J.  P.  BoTMAK.  Olabcant;  H,  Olsen,  Libelant.     393 

Salvage  service  is  a  meritorious  one,  and  it  has  always  been  the 
policy  of  the  law  to  reward  liberally  those  who  successfully  engage 
in  it,  according  to  the  skill,  danger  and  property  involved  in  the 
undertaking.  But  the  drift  of  American  legislation  and  decision  is 
a^inst  the  policy  of  allowing  pilots  to  act  as  salvors  on  their  own 
pilot  grounds.  It  has  been  thought  or  found  that  the  temptation  to 
become  a  salvor  might  induce  a  pilot  to  make  or  allow  an  occasion 
for  such  service,  that  he  might  profit  by  the  distress  of  a  ship  which 
he  is  bound  to  navigate:  Hobart  v.  Dogan,  10  Pet.  120;  the 
Schooner  Wave,  2  Payne,  136;  2  Par.  S.  &  A.  271. 

A  pilot  is  a  public  officer  whose  duties  and  compensation  are  pre- 
scribed by  law;  and  when  acting  in  the  line  of  his  duty  he  is  not 
entitled  to  any  other  compensation.  As  was  said  by  Mr.  Justice 
Washington  in  the  case  of  Le  Tigre,  3  Wash.  C.  C.  K.  571,  while 
considering  the  question  whether  official  duty  could  be  compensated 
by  salvage:  ''Of  this  class  of  cases  is  that  of  the  pilot  who  safely 
conducts  into  port  a  vessel  in  distress  at  sea.  He  acts  in  the  perform- 
ance of  an  ordinary  duty,  imposed  upon  him  by  the  law  and  the 
nature  of  his  employment,  and  he  is  therefore  not  entitled  to  salvage, 
unless  in  a  case  where  he  goes  beyond  the  ordinary  duties  attached 
to  his  employment." 

The  pilot  laws  of  the  several  states  gei^erally  require  pilots  to 
render  aid  to  vessels,  if  possible,  on  their  cruising  ground  whenever 
needed;  and  in  cases  when  extraordinary  risk  and  danger  is  thereby 
incurred  provision  is  made  for  extra  compensation. 

The  duties  and  compensation  of  an  Oregon  Columbia  river  bar 
pilot  are  prescribed  by  the  pilot  act  of  1882:  Ses.  L.  15.  The 
act,  section  27,  gives  the  pilot  so  much  a  foot  draft  of  the  vessel  for 
his  service;  and  (section  21)  provides  that  he  must  keep  a  suitable 
pilot-boat  on  which  he  shall  cruise  outside  the  bar,  "unless  pre- 
vented by  tempestuous  weather;"  and  he  *'  must  at  all  times  promptly 
extend  aid  to  vessels  in  stress  of  weather  or  in  case  of  disaster. 
*  *  *  Provided,  that  this  section  shall  not  afifect  any  claim  for  salv- 
age arising  out  of  services  involving  extraordinary  danger  and  risk." 

Under  this  section  21  it  was  the  duty  of  the  libelant  to  extend  to 
the  Bryant  whatever  aid  she  might  need  and  he  as  pilot  could  give, 
and  in  so  doing  he  did  not  entitle  himself  to  salvage  or  other  com- 
pensation than  that  prescribed  by  law,  unless  he  thereby  incurred 
**  extraordinary  danger  and  risk.  Neither  the  value  of  the  vessel 
nor  the  benefit  she  receives  from  the  service  enter  into  the  question 
of  compensation.  Unless  the  pilot  incurs  more  than  ordinary 
''danger  and  risk"  in  the  discharge  of  his  duty,  he  is  only  entitled 
to  the  ordinary  compensation.  Whether  this  section  includes  the 
case  of  a  wreck  properly  speaking — that  is,  a  vessel  abandoned  at 
sea  or  stranded  and  abandoned — is  a  question  not  necessary  to 
decide  in  this  case.  If  it  does,  as  it  well  may,  the  pilot  must  render 
what  aid  he  can,  as  such,  and  if  in  so  doing  he  does  not  incur  extra- 
ordinary "danger  or  risk,"  he  must  be  content  with  the  ordinary 
compensation. 
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The  Bryant  was  not  a  wreck  in  any  sense  of  the  word.  She  had 
jast  gone  easily  on  to  a  sand  bank,  where,  if  the  weather  had  con- 
tinued as  calm  as  it  then  was,  she  might  have  remained  for  weeks 
without  any  serious  injury.  Her  master  and  crew  were  on  board, 
with  reason  to  believe  that  the  vessel  could  be  floated  off  at  the 
next  tide,  as  she  was;  and,  in  any  event,  that  the  tugs  would  come 
to  her  assistance  and  pull  her  off  as  she  went'  on. 

There  is  a  conflict  in  the  testimony  as  to  whether  the  libelant 
boarded  the  vessel  and  took  charge  of  her  as  a  pilot  or  not.  But 
there  is  not  much  room  for  doubt  about  the  matter.  He  boarded 
her  from  a  pilot  schooner,  saying  he  was  a  pilot,  and  did  nothbg 
while  on  board  but  a  pilot's  duty.  It  is  true  that  the  libelant  testi- 
fies that  he  told  the  master  after  he  got  on  board  that  his  vessel  was 
aground,  and  that  he  would  not  take  charge  as  a  pilot  until  she  was 
afloat.  But  this,  under  the  circumstances,  is  a  very  improbable 
statement,  and  was  not  remembered  by  the  libelant  on  his  exami- 
nation in  chief,  nor  until  he  was  pressed  on  cross-examination;  and 
it  is  absolutely  denied  by  the  master  of  the  bark. 

But,  be  this  as  it  may,  the  law  did  not  authorize  the  libelant  to 
go  on  board  and  take  charge  of  the  vessel  without  the  master's  con- 
sent, in  any  other  capacity  than  that  of  pilot.  The  Brig  Dodge 
Healey,  4  Wash.  C.  U.,  656.  This  was  not  a  case  for  a  salvor,  but 
a  pilot,  unless  the  former  had  a  tug  or  other  means  external  to  the 
vessel  at  his  command,  wherewith  to  pull  her  off  the  sand,  with  or 
without  the  aid  of  the  wind  and  tide-.  But  the  libelant  could  be  of 
no  aid  to  the  vessel  personally,  otherwise  than  from  his  knowledge 
of  the  tides,  channels  and  shoals  in  the  vicinity,  and  his  skill  m 
handling  her  by  means  of  her  sails,  rudder  and  anchors,  and  all 
this  he  was  bound  to  know  and  do  as  a  pilot.  If  the  master  had 
possessed  this  local  knowledge  he  could  have  sailed  the  Bryant  over 
the  sand  into  deep  water  as  well  as  the  libelant.  Indeed,  nothing 
was  done  by  the  latter  except  to  set  the  sails  and  wait  for  the  wind 
and  cide,  which  fortunately — I  may  say  providentially — came  and 

{mshed  her  over  into  the  south  channel.  But  even  tJien,  but  for  the 
ocal  knowledge  of  the  libelant,  she  might,  in  the  darkness  and  foe, 
have  gone  on  to  Clatsop  spit.  The  services  rendered  by  the  libel- 
ant were  those  of  a  pilot;  and,  unless  when  boarding  her  or  while 
on  her,  he  personally  incurred  "extraordinary  danger  and  risk,"  he 
is  not  entitled  to  anything  more  than  a  pilot's  compensation  there- 
for; and  this  is  so  whether  or  not  his  services  saved  the  vessel  from 
a  ffreat  peril  or  imminent  danger  of  destruction.. 

I  hardly  know  how  to  discuss  the  question  of  the  ' 'danger  and 
risk"  incurred  by  the  libelant  personally.  I  suppose  that  a  bar  pi- 
lot when  on  duty  is  always  involved  in  more  or  less  danger.  He  is 
bound  to  cruise  outside  the  bar,  and  board  and  render  aid  to  ves- 
sels, unless  the  weather  is  so  "tempestuous"  as  to  prevent  it — as  to 
make  it  absolutely  unsafe  to  do  so.  In  this  case,  in  my  judgment, 
the  libelant  did  not  incur  even  the  ordinary  danger  of  a  pilot  service 
in  that  locality. 
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It  was  a  remarkably  calm  time — not  wind  enough  to  clear  the  bar 
of  the  smoke  and  fog  incident  to  that  season  of  the  year.  There 
was  a  light  breeze  from  the  northwest,  and  the  ebb  tide  made  a  rip- 
ple on  the  sand  where  the  vessel  lay  aground.  On  sighting  the  Bry- 
ant, the  Cousins  ran  down  from  the  windward  and  hove  to  some  dis- 
tance astern  and  south  of  the  former,  from  whence  the  libelant, 
with  the  aid  of  another  oarsman,  undertook  to  pull  up  to  the  Bryant 
in  a  small  boat,  but  on  account  of  the  wind  and  tide,  particularly  of 
the  latter,  was  unable  to  do  so,  and  had  to  return  to  the  schooner, 
which  by  this  time  had  drifted  farther  to  the  southwest.  The 
schooner  then  beat  up  into  the  vicinity  of  the  Bryant  and  hove  to 
again  under  the  lea  of  the  latter  in  comparatively  still  water,  from 
whence  the  libelant,  with  the  aid  of  the  oarsman,  boarded  her  with- 
out any  trouble — the  latter  taking  the  boat  back  to  the  schooner, 
which  then,  by  the  libelant's  direction,  stood  out  to  sea.  In  all 
this  there  was  some  time  and  labor  spent,  and  much  of  it  because 
of  the  libelant's  mistake  in  not  bringing  his  schooner  round  under 
the  lea  of  the  Bryant  in  the  first  instance,  but  certainly  no  ' 'extraor- 
dinary danger  or  risk."  Apd  while  on  the  vessel  the  libelant  in- 
cxmred  no  such  danger  or  risk,  for  if  there  was  any  immediate  pros- 
pect or  probability  of  her  going  to  pieces  on  the  sand  or  sinking  in 
the  deep  water,  as  there  was  not  the  least,  all  hands  could  safely  have 
taken  to  the  boats. 

Bat  the  libelant  has  himself  furnished  very  satisfactory  evidence 
that  he  did  not,  at  the  time,  regard  this  service  as  dangerous,  or 
otherwise  than  an  ordinary  pilot  service. 

On  September  6th  it  appears  that  he  made  out  a  bill  against  the 
Bryant  for  ''pilotage"  at  the  prescribed  rates,  amounting  to  the  sum 
of  $136,  and  delivered  the  same  to  the  agent  of  the  schooner  for 
collection,  and  as  his  report  of  the  transaction,  which  was  paid  ac- 
cordingly. Nothing  then  appears  to  have  been  said  or  thought  of 
any  claim  for  salvage  on  account  of  any  unusual  danger  or  risk  in- 
cnrred  by  the  libelant  in  this  service. 

There  must  be  a  decree  for  the  claimant,  dismissing  the  libel  and 
for  costs. 
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SUPREME  COURT  OF  ARIZONA. 
Dawson  v.  Lail. 

January  Term,  1884' 

Causes  of  Action,  Stateh ent  of. — In  an  action  on  several  bills  of  exchange,  all  bearing 
the  same  date,  payable  to  the  same  party,  due  at  the  same  time,  the  better  practice  ia  for  the 
complaint  to  contain  a  separate  statement  on  each  bilL  If,  however,  the  complaint  contains 
but  a  single  statement,  an  order  overruling  a  demurrer  thereto  will  not  be  disturbed. 

Costs  or  Protest  of  Inland  Bill. — The  allowance  of  costs  for  the  protefit  of  inland 
bills  of  exchange  is  not  reviewable  on  appeal,  when  no  motion  to  retax  costs  was  made  in  the 
lower  court. 

Appeal  from  a  judgment  of  the  district  court  for  Yavapai  eonntj, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

PiKNET,  J.  This  was  an  action  brought  on  five  several  bills  of  ex- 
change executed  by  the  appellant,  all  bearing  the  same  date,  and  all 
due  and  payable  the  same  time,  and  all  made  payable  to  the  respond- 
ent or  his  order,  and  each  for  the  same  amount. 

The  complaint 'states  but  one  cause  of  action.  A  demurrer  was 
interposed  on  the  ground  that  more  than  one  cause  of  action  being 
declared  upon,  the  complaint  should  separately  state  the  same.  The 
demurrer  was  overruled,  an  answer  filed,  the  cause  tried,  and  judg- 
ment entered  in  favor  of  respondent. 

It  is  claimed  that  the  court  below  erred  in  overruling  the  demur- 
rer. Counsel  insist  that  where  a  complaint  sets  up  more  than  One 
cause  of  action  each  count  must  contain  all  the  facts  necessary  to 
constitute  a  cause  of  action.  Sec.  64  of  chapter  48,  compiled  laws, 
provides  that  the  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint,  when  they  all  arise  out  of  contracts,  express  or  im- 
plied, etc. ,  when  the  causes  of  action  so  united  shall  all  belong  to 
one  class,  affect  the  same  parties,  tried  at  the  same  place^  and  be 
separately  stated. 

It  is  claimed  that  several  bills  of  exchange  are  several  causes  of 
action  and  should  be  separately  stated.  In  Van  Namee  v.  People, 
9  How.  198,  it  is  held  that  each  promissory  note  is  a  distinct  and 
complete  cause  of  action  in  itself,  and  must  be  stated  in  a  separate 
count. 

The  complaint  in  that  case  set  forth  three  promissory  notes  of  dif- 
ferent dates  and  amounts,  and  while  we  are  of  the  opinion  that  the 
better  practice  would  be  to  make  a  separate  statement  on  each  note 
or  bill,  still,  in  a  case  like  the  one  at  bar — ^where  the  bills  all  bear 
the  same  date,  and  are  made  payable  to  the  same  party,  and  at  the 
same  time — we  do  not  feel  inclined  to  disturb  the  judgment,  because 
a  separate  statement  is  not  made.. 

A  protest  of  each  of  the  bills  was  made  by  the  respondent,  for 
which  costs  were  allowed  in  the  sum  of  $12.50]i  and  it  is  urged  that 
no  protest  of  an  inland  bill  of  exchange  is  necessary  unless  pre- 
scribed by  local  law.    Conceding  this  to  be  the  law,  there  was  no 
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motion  made  in  the  conrt  below  to  retax  costs,  and  that  question 
cannot  be  raised  for  the  first  time  in  this  court. 

Judgment  affirmed. 

Sheldon,  J.,  concurred. 


SUPREME  COURT  OF  COLORADO, 
Buck  v.  Webb  et  al. 

FUed  February  £9,  I884, 

m 

Persons  Not  Pabttk  to  Action,  Decbsb  Bessryino  Rights  of.— The  rights  of  per- 
sonB  not  p&rties  or  privies  to  an  equitable  action,  cannot  be  injuriously  affected  by  the 
judgment  therein.  Equity,  however,  has  power  to  protect  by  reservation  or  limitation 
in  rach  decree  the  rights  of  persons  interested,  although  they  are  not  parties.  Such  power 
is  confeiTed  by  section  16  of  the  code  of  civil  procedure. 

Dkrrb  Ekforcino  Rssoltino  Trust,  Riohtb  or  Creditors  under  Reservation 
IX.— A  decree  in  an  action  to  enforce  a  secret  resulting  trust  upon  certain  property  of  a  cor- 
poration  required  the  company  to  convey  such  propei-ty  to  its  cestui  qui  trttU,  and  provided 
that  the  latter  should  take  the  same  subject  to  the  payment  therefrom  '*of  any  and  all  just 
debts  against  the  corporation  which  may  be  determined  by  due  process  of  law  to  be  preferred 
over  the  claim  of  the  cesttd  qui  truMt:"  Held,  that  the  effect  of  such  provision  was  to  create  a 
epedfic  Uen  on  such  prop^ty  in  favor  of  certain  creditors  of  the  company;  that  such  lien 
would  exist  inr  favor  of  a  creditor  without  notice  of  the  existence  of  sucn  secret  trust,  whose 
claim  accrued  prior  to  the  rendition  of  such  decree,  and  whUe  the  company  was  in  possession 
and  apparently  the  owner  of  the  property;  that  a  single  action  might  be  brought  to  estab- 
lish mai  claim  and  to  enforce  the  uen,  and  that  in  such  action  the  corporation  was  a  proper 
party. 

Ebbob  to  the  county  court  of  Gunnison  county.  The  opinion 
states  the  facts. 

Louis  Boiset,  for  the  plaintiff  in  error. 
Shackelford  &  Karty  for  the  defendants  in  error. 

Helk,  J.  The  complainant  in  this  case  avers  that  in  I88O9 
Webb,  one  of  the  defendants  in  error,  brought  suit  in  the  district 
conrt  and  obtained  a  decree  recognizing  and  enforcing  a  secret 
resulting  trust  upon  certain  lands  and  other  property  held  by  the 
Good  Enough  Milling  and  Mining  Company,  the  other  defendant 
in  error. 

That  said  decree  required  the  company  to  convey  to  Webb  title 
to  the  property  therein  described;  but  tnat  the  decree,  and  also  the 
deed  afterward  executed  in  pursuance  thereof,  further  provided  that 
Webb  should  take  the  property  subject  to  the  payment  therefrom 
"of  any  and  all  just  debts  against  the  said  Good  Enough  Milling 
and  Mining  Company  which  may  be  determined  by  due  process  01 
law  to  be  preferred  over  the  claim  of  said  William  H.  Webb,  in  and 
to  the  said  land  and  other  property." 

The  complaint  further  alleges  that  before  the  rendering  of  said 
decree  the  company  became  indebted  to  plaintiff's  assignor,  and  still 
remain  indebted  to  plaintiff,  in  the  sum  of  over  $1100  for  goods, 
wares  and  merchandise  sold  and  delivered  at  its  instance  and  re- 
quest; that  at  the  time  of  such  sale  and  delivery  neither  plaintiff  nor 
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his  grantor  had  any  notice  or  knowledge  whatever  of  the  existence 
of  defendant  Webb's  said  secret  trust;  that  the  company  was  then 
in  possession,  and  the  apparent  owner  of  the  prooerty;  and  that 
when  this  suit  was  commenced  the  company  was  wnolly  insolvent, 
and  had  no  effects  of  any  kind  whatever. 

Each  of  the  defendants  filed  a  demurrer  to  the  complaint  on  the 
grounds,  first,  that  the  facts  stated  do  not  constitute  a  cause  of 
action;  second,  that  there  is  a  defect  or  misjoinder  of  parties 
defendants,  and,  third,  that  causes  of  action  are  improperly  united. 
These  demurrers  were  sustained  and  judgment  rendered  for 
defendants. 

We  are  now  asked  Ik)  reverse  this  judgment.  The  truthfulness  of 
the  foregoing  averments  in  the  complaint  is  of  course  admitted,  and 
it  is  apparent  that  plaintiff  must  look  to  the  property  conveyed  to 
Webb  or  lose  his  entire  debt.  Whether  he  may  do  so  or  not  de- 
pends upon  the  construction  we  shall  give  to  the  reservation  above 
mentioned  in  the  decree  and  deed. 

No  protection  of  bona-Jide  mortgage,  judgment,  or  other  existing 
incumbrance  or  lien,  was  needed  m  the  decree;  no  action  taken  or 
conclusion  reached  in  that  proceeding  could  interfere  with  the  rights 
of  such  prior  incumbrances. 

If,  therefore,  we  say  that  this  provision  of  the  decree  refers  to  this 
class  of  obligations,  we  declare  that  the  court  did  something  which 
was  entirely  unnecessary,  that  it  performed  the  useless  task  of  pro- 
tecting rights  which  needed  no  protection.  To  take  this  view  is 
practically  to  admit,  with  counsel  for  defendant  in  error,  that  the 
condition  in  question,  is  merely  surplusage.  But  under  a  well- 
known  rule  of  construction,  it  is  our  duty  to  give  meaning  and  effect 
to  this  provision  if  we  can  reasonably  do  so;  the  whole  of  the  decree 
and  deed  must  be  considered  together,  with  the  purpose  of  the  court 
in  connection  therewith;  and  both  instruments  must  be  so  inter- 
preted as  ''that  every  word  (if  it  may)  may  take  effect,  and  none  be 
rejected." 

The  object  of  the  court  in  rendering  the  decree,  as  we  understand 
it  from  the  complaint,  was  to  protect  the  interest  of  Webb  arising 
out  of  his  equitable  rights  in  the  property.  But  the  company  had 
for  some  time  been  transacting  business,  and  it  had  incurred  aebts, 
among  which  was  that  of  plaintiff  in  error.  The  trust  recognized 
and  enforced  by  the  court  not  only  arose  by  implication  of  law,  but 
was  also  secret.  It  was  clearly  the  province  of  a  court  of  equity  to 
guard  so  far  as  possible  the  company's  creditors,  who  became  such 
without  notice  of  the  secret  claim  or  interest  of  Webb.  This  we 
believe  the  district  court  endeavored  to  do;  that  portion  of  the 
decree  under  consideration  was  doubtless  intended  to  protect  the 
interests  of  just  such  creditors  as  plaintiffs  in  error. 

The  phraseology  is  not  the  best  that  might  have  been  used,  but 
its  meaning  is  reasonably  plain.  The  '^preference"  given  (o  "all 
just  debts '  is  such  a  superiority  or  advantage  as  a  court  should 
award  a  bona-Jide  creditor  over  a  secret  and  hidden  equity,  of  which 
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he  knew  nothing,  against  the  property  of  his  debtor.  Bnt  counsel 
for  defendant  in  error  argne  that  the  rights  of  persons  not  parties  or 
priyies  to  a  suit  can  not  be  affected  by  a  judgment  or  decree  rendered 
therein. 

It  is  true  that  the  interests  of  such  persons  cannot  be  injuriously 
affected  thereby,  but  courts  of  eqity  have  the  power  to  protect  by 
reservation  or  limitation  in  their  decrees  the  rights  of  individuals 
who  appear  to  be  interested,  even  though  they  be  not  parties  to  the 
action. 

The  usual  and  proper  course  is  to  continue  the  cause  until  such 
persons  can  be  made  parties  and  their  rights  adjudicated.  Many 
instances  exist  where  this  must  be  done. 

Bat  when,  as  in  the  case  before  the  district  court,  the  rights  of 
pkintiff  gainst  defendant  may  be  fully  determined  without  the 
presence  as  parties  of  such  persons,  the  court  may  render  a  decree 
kserying  an^  i>roteoting  therein  their  interestg. 

This  power  is  expressly  recognized  in  the  40th  order  of  the  Eng- 
lish chancery  orders  of  1841,  and  in  the  fifty-third  rule  of  the 
equity  rules  of  1842,  supreme  court  of  the  United  States.  But 
section  16  of  our  code  of  civil  procedure  renders  unnecessary  any 
farther  discussion  of  this  subject.  It  provides  that  a  ''court  may 
determine  any  controversy  between  the  parties  before  it,  where  it 
can  be  done  without  prejudice  td  the  rights  of  others,  or  by  saving 
ihdr  rights,^ 

This  was  all  the  district  court  undertook  to  do.  It  said  to  Mr. 
Webb:  **Tou  have  an  equitable  right  to  this  property;  that  right 
shall  be  enforced,  and  protection  shall  be  given  you  in  connection 
therewith;  but  inasmuch  as  by  yeur  own  conduct  in  keeping  secret 
yonr  interest,  the  company  was  given  a  fictitious  credit,  and  enabled 
to  incur  liabilities,  you  shall  take  the  property  encumbered.  Inno- 
cent creditors  of  the  company  without  notice  of  your  equity  shall 
have  the  right,  upon  the  establishment  of  their  claims  within  a 
reasonable  time,  in  the  manner  provided  by  law,  to  subject  this 
property  to  the  payment  thereof." 

Tlie  remaining  questions  presented  by  the  record  before  us  may 
he  discussed  together.  These  questions  are:  Was  there  a  mis- 
jomder  of  parties  defendant,  and  were  causes  of  action  improperly 
united  in  the  suit  ? 

Oar  consideration  of  the  first  ground  of  demurrer  leads  us  to  the 
following  conclusion,  viz. :  That  the  provision  in  the  decree  and 
deed  concerning  the  first  debts  of  the  company  created  a  specific 
lien  upon  the  land  thereby  conveyed  to  Webb  in  favor  of  certain 
credi  ors.  The  recording  of  either  the  decree  or  deed  gives  notice 
of  this  lien  to  all  the  world. 

The  objects  of  this  suit,  therefore,  are  to  show  that  plaintiff  is 
one  of  these  creditors,  and  entitled  to  the  benefit  of  this  lien:  also 
to  enforce  the  same.  The  preliminary  propositions  to  be  estab- 
lished are,  that  plaintiff  has  an  existing  valid  claim  against  the 
defendant  company;  that  such  indebtedness  was  incurred  prior  to 
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the  date  of  the  deoree  in  favor  of  defendant  Webb;  and  that  when 
the  credit  was  given  neither  plaintiff  nor  his  assignor  had  any 
Isnowledge  of  Webb's  secret  equity. 

It  is  possible  that  plaintiff  might  first  bring  a  separate  suit  against 
the  company  and  reduce  his  claim  to  judgment,  then  proceed  in 
another  action  to  enforce  his  lien.  But  supposing  Webb  should 
appear  at  the  former  trial,  offer  to  show  that  his  property  might 
ultimately  be  subjected  to  the  payment  of  this  judgment,  and  ask 
to  be  made  a  party,  should  not  the  court  grant  his  request  ?  He 
had  a  vital  interest  in  the  result;  he  is  entitled  to  know  that  the 
claim  is  just,  and  that  the  judgment  is  not  exorbitant. 

But  with  him  as  a  party,  why  not  try  the  remaining  questions  and 
^GnioTce  his  lien  in  the  same  action  ? 

Again,  the  situation  is  analogous  to  that  of  a  debt  secured  by 
mortgage,  where  the  land  has  been  sold  by  the  mortgagor.  In  the 
action  of  foreclosure  both  the  original  mortgagor  and  the  purchaser 
are  necessary  parties.  The  former  has  an  interest  in  the  contro- 
versy, because  he  is  liable  for  the  balance,  should  the  property  fail 
to  pay  the  debt;  the  latter,  though  he  bought  with  notice  of  the 
mortgage,  is  interested  because  his  property  is  to  discharge  the 
obligation  secured  thereby,  and  because  he  owns  the  equity  of 
redemption:    Dunlap  v.  Wilson,  32  111.  623. 

The  insolvency  of  the  mortgagor,  if  that  be  his  condition,  does 
not  affect  his  right  to  contest  against  the  judgment  on  tiie  liability 
which  may  thereby  rest  upon  him. 

The  complaint  was  sufiicient;  there  was  no  misjoinder  of  parties 
or  of  causes  of  action,  and  both  demurrers  should  have  been  over- 
ruled. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Beversed. 


TucEEB,  Executrix,  Etc.,  v.  Edwabds. 

FUed  February  i9, 1884> 

Pleading  Contbact  fob  Convbtance  of  Land. — In  pleading  a  defense  arising  oat  of  a 
contract  for  the  conve3'ance  of  laud,  it  is  not  necessary  to  allege  that  such  contract  was  in 
writing.     The  statute  of  frauds  has  changed  the  mle  of  evidence,  not  the  rule  of  pleading. 

Inconsistent  Pleas,  When  Allowable.— Under  the  practice  prior  to  1877,  the  seTeral 
parts  of  each  plea  could  not  be  repugnant  to  each  other;  but  separate  special  pleas  in  the 
same  answer  might  be  inconsistent  without  rendering  the  pleading  obnoxious  to  aemurrer. 

AccoBD  AND  Satisfaction — Election — Pleading.— In  pleading  his  readiness  to  perform 
an  accord  agreement,  where  the  promisee  is  ^iven  the  privilege  of  electing  between  two  alter- 
native promises  on  the  part  of  the  promisor,  it  is  sufficient  for  the  latter  to  aver  his  constant 
readiness  and  willingness  to  perform  either,  at  least  until  the  promisee  has  indicated  bii 
choice.    An  actual  tender  of  performance  ne^  not  be  averred. 

Failube  to  Perfob&c  an  Aokeement  for  an  Accord  cannot  be  taken  advantage  of  by 
the  party  through  whose  fault  such  failure  was  occasioned. 

Overruling  Demubreb,  Waiver  of  Exception  to. — In  an  action  on  a  judgment  where 
the  defendant  pleads  nul  tid  record  and  an  accord  and  satisfaction,  an  exception  to  the  sus- 
taining of  a  demurrer  to  each  latter  plea  is  not  waived  by  proceeding  to  trial  on  the  i»ae  —  --  -* 
by  the  former. 
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Ebbob  to  the  county  coart  of  Jefferdon  county.  The  opinion 
states  the  facts. 

WeUs^  Smith  dk  Macon,  for  the  plaintiff  in  error. 

V.  D.  Marhham,  D.  J,  Haynes,  Cfyurlea  dt  Dillon  and  L.  P,  Norths 
rup,  for  the  defendant  in  error. 

Helm,  J.  Upon  a  careful  examination  of  the  record  before  us, 
we  conclude  that  there  is  but  one  error  of  suiBcient  importance  to 
justify  a  reversal.  This  is  a  proceeding  by  scire  fadaa,  under  the 
old  practice,  to  revive  a  judgment. 

After  considerable  preliminary  skirmishing,  defendant  below 
filed  four  special  pleas  in  bar  of  the  action,  viz.,  first,  nvl  tid  records- 
second,  actio  non  accruU,  three  years;  third,  idem,  seven  years;  and 
fourth,  accord  and  satisfaction. 

That  p]aintiff  agreed  with  defendant  that  if  defendant  would 
journey  with  him  from  Boulder  to  Gilpin  county,  and  pay  all  the 
expenses  of  both  during  the  journey,  and  at  plaintiff's  election  either 
convey  to  him  by  quitclaim  deed  a  certain  possessory  right  which 
defendant  then  had  in  and  to  a  certain  parcel  of  the  public  domain, 
or  in  lieu  of  such  conveyance  pay  him  $100  in  cash,  he  would  re- 
ceive such  conveyance  or  money,  together  with  the  other  acts  and 
expenditures  specified  in  full  satisfaction  of  the  judgment,  to  revive 
which  this  proceeding  is  now  instituted,  and  also  in  satisfaction  of 
the  costs  connected  therewith. 

That  afterwards  said  journey  was  made  at  defendant's  expense,  in 
accordance  with  the  terms  of  the  contract;  and  that  defendant  '^  was 
then  and  there  willing  and  ready,  and  ever  since  hath  been,  and 
now  is  ready  and  willing  to  convey  to  said  plaintiff  by  deed  of 
quitclaim  the  said  property  right,  or  to  pay  him  $100,"  as  he,  the 
said  plaintiff,  should  elect. 

To  ihfy  first  of  said  pleas  a  replication  was  filed;  to  the  second, 
third  and  fourth,  a  demurrer  was  interposed.  This  demurrer  the 
court  sustained,  and  the  cause  was  then  tried  upon  the  issue  of  nul 
tiet  record.  The  fourth  plea  stated  a  good  defence,  and  the  demurrer 
thereto  should  have  been  overruled. 

We  may  suppose  with  counsel  for  defendant  in  error  that  the  con- 
tract therein  stated  provided  for  the  transfer  of  an  interest  inlands; 
yet  it  was  not  necessary  to  aver  that  the  same  was  in  writing. 
There  is  nothing  in  the  plea  to  show  that  it  was  not  written,  and 
therefore  no  demurrer  woui4  lie  upon  this  ground.  The  statute  of 
frauds  has  changed  the  rule  of  evidence,  not  the  rule  of  pleading : 
Gould's  PL,  eh.  4,  sec.  43,  and  cases. 

But  counsel  argue  that  the  ruling  of  the  court  was  proper,  be- 
cause the  pleas  were  inconsistent.  The  pleadings  in  this  case  must 
be  tested  by  the  rules  relating  to  the  subject,  as  they  existed  with 
us  prior  to  1877.  Sec.  14,  p.  504,  revised  statutes  of  1868,  would 
seem  to  answer  counsers  objection;  it  permits  the  defendant  to 
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plead  ''as  many  matters  of  fact,  in  several  pleas,  as  he  may  deem 
necessary  for  his  defense." 

A  similar  statute  was  construed  in  Illinois  to  allow  the  filing  of 
pleas  which  are  inconsistent  with  each  other:  Forman  y.  Chuds, 
66  111.  547.  See  also  People  ex  rel.  Crawford  v.  Lathrop,  3  Colo. 
448,  interpreting  a  like  code  provision,  and  Peters  v.  Ulmer,  74  Fa. 
St.  403. 

Under  the  procedure  existing  when  this  suit  was  brought  and 
determined,  the  parts  of  each  plea  could  not  be  repugnant  to  each 
other,  but  separate  special  pleas  in  the  same  answer  might  be  incon- 
sistent and  yet  not  render  the  pleading  obnoxious  to  demurrer. 

By  the  terms  of  the  contract  averred  in  the  plea  under  considera- 
tion, plaintiff  was  given  an  option;  he  was.  to  nave  the  privilege  of 
electing  between  the  conveyance  of  the  possessory  interest  and  ¥100 
in  cash.  He  has  never  made  this  election,  and  the  averment  by 
defendant  of  his  constant  readiness  to  do  either  is  sufficient.  It 
cannot  be  said  that  he  must  make  an  actual  technical  tender  of 
either  the  deed  or  the  money,  at  least  until  plaintiff  indicates  his 
choice.     See  1  Chitty's  PI.  (16  ed.),  336. 

The  failure  to  make  the  accord  a  full  satisfaction  being  the  fault 
of  plaintiff,  defendant  was  not  precluded  from  the  benefit  of  this 
defense.  See  Gary  v.  Mclntyre,  2  West  Coast  Bep.,  decided  at  the 
present  term. 

Plaintiff  in  error  did  not  waive  his  exception  to  the  ruling  upon 
the  demurrer,  as  counsel  contend. 

The  plea  of  nul  tiel  record,  and  that  of  accord  and  satisfaction, 
present  entirely  dissimilar  issues.  The  former  denies  the  existence 
of  the  original  judgment  as  pleaded,  the  latter  admits  its  existence 
and  avers  satisfaction  thereof.  Had  defendant  amended  the  latter 
plea  and  gone  to  trial  thereon,  his  objection  would  not  now  be 
considered;  but  trying  the  issue  made  by!  the  former  was  no 
waiver  of  his  exception  to  the  court's  ruling  against  the  latter. 

For  error  in  sustaining  the  demurrer  to  defendant's  fourth  plea 
the  judgment  must  be  reversed. 

Beversed  and  remanded. 


City  Bane  op  Leadville  v.  Tuckeb,  Sheriff,  etc. 

FUed  Febnuiry  29,  I884. 

Sheriff's  Fees  for  Keepino  Attached  Property,  Allowance  of. — Where  property 
has  been  attached  by  a  sheriff  at  the  instance  of  the  plaintiff,  in  an  action  which  is  after* 
ward  dismissed,  the  sheriff  is  entitled  to  a  reasonable  compensation  as  fees  for  his  expenses 
in  maintaining  a  keeper  in  charge  of  the  property  attached.  Such  fees  may  be  taxed  as  costs 
against  the  plaintiff.  To  determine  the  amount  of  his  fees,  there  being  no  statute  regulating 
the  same,  the  sheriff  should  present  his  bill  to  the  court  or  judge,  and  procure  an  order  allow^ 
ing  the  same,  or  so  much  thereof  as  may  be  proper.  The  party  against  whom  such  allowance 
is  made  may,  upon  motion  to  retax,  procure  a  rehearing  and  re-examination.  The  detk 
has  no  power  to  make  such  allowance.  If,  however,  he  does  so,  and  his  action  is  affinned  by 
■the  court  on  a  motion  to  retax,  such  irregularity  furnishes  no  ground  for  a  reversal 
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Ebbob  to  the  county  court  of  Lake  county.  The  opinion  states 
the  facts. 

Geyrge  Muxwdl  and  A.  G.  Phdps,  for  the  plaintiff  in  error. 

.    D.  J.  Haynea,  D.  B.  Parka  and  M.  AdamSj  for  the  defendant  in 
error. 

Helm,  J.  The  personal  property  attached  in  this  action  consisted 
partly  of  engines,  boilers,  pumps,  etc.  This  property,  by  direction 
of  plaintiff's  attorney,  the  sheriff  held  possession  of  under  the  writ 
at  the  mine  where  it  was  attached,  for  the  period  of  nine  montbs^ 
To  do  this  he  was  compelled  to  employ  a  keeper,  whom  he  paid  $5 
per  day.  The  suit  was  finally  dismissed,  with  the  consent  of  the 
plaintiff,  and  at  its  costs.  The  clerk  taxed  as  costs  the  expense  of 
keeping  the  property,  at  $6  per  day,  and  also  that  of  removing  it  at 
the  expiration  of  the  time  mentioned  aforesaid  and  storing  it  until 
the  termination  of  the  suit.  A  motion  to  retax  costs  was  over- 
niled  by  the  court. 

There  is  nothing  in  the  record  requiring  us  to  pass  upon  the  rea« 
sonableness  or  justice  of  the  sheriff  s  charges..  He  was  ordered  by 
the  plaintiff  not  to  store,  but  to  hold  possession  at  the  mine.  The 
mine  may  have  been  so  situated,  and  the  hardships  and  dangers  so 
great,  that  $5  per  day  was  the  least  sum  for  which  a  reliable  person 
oould  be  procured  to  perform  the  duty.  But  the  finding  of  the 
county  court  upon  this  matter  is  not  presented  for  our  consideration. 

The  questions  before  us  for  adjudication  are :  Is  the  sheriff  enti- 
tled to  any  reimbursement  at  all  for  these  expenses?  If  he  is,  can 
they  be  recovered  of  plaintiff  below  ?  And  if  these  two  questions 
are  answered  affirmatively,  can  they  be  taxed  as  costs  in  this  suit, 
by  the  clerk,  or  must  the  officer  resort  to  a  separate  action  therefor  ? 
Upon  the  first  two  of  these  questions  there  can  be  no  doubt.  This 
is  not  the  case  of  a  promise  of  extra  compensation  in  the  perform- 
ance of  a  duty  for  which  the  fee  is  fixed  by  statute.  The  point  pre- 
sented is  simply  the  sheriff's  right  to  just  and  equitable  expenses 
incurred  in  the  proper  care  and  keeping  of  attached  property  while 
in  his  custody.  For  obvious  reasons,  no  fees  are  fixed  and  no  rule 
is  stated  by  stahite  for  determining  these  expenses.  Neither,  on 
the  other  hand,  is  there  anything  in  the  statutes  which,  in  terms  or 
by  implication,  requires  him  to  make  these  expenditures  wiikout 
compensation  therefor.  The  law  does  compel  him  to  take  and  retain 
possession  of  the  property,  and  it  holds  him  responsible  for  the 
preservation  and  safe  keeping  thereof. 

There  were  formerly  many  doubts  as  to  his  right  to  reimburse- 
ment for  the  expenses  incurred  in  this  way;  but  the  question  now 
seems  thoroughly  settled  in  his  favor.  The  rule  now  is  that  if 
plaintiff  recover,  and  the  property  be  ultimately  sold  by  the  officer 
under  execution  in  the  suit,  he  may  deduct  these  charges,  if  allowed, 
out  of  the  proceeds  received.  If  the  judgment  goes  for  defendant, 
or,  as  in  the  suit  at  bar,  the  cause  be  dismissed,  he  may  look  to  the 
plaintiff  therefor.     See  the  following  works  and  cases  cited  therein : 
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Drake  on  Attachments:  sec.  311;  Story  on  Bailments,  sec.  131; 
Crocker  on  Sheriffs,  sees.  1144  and  824. 

The  officer's  rights  are,  if  possible,  stronger  when  the  plaintiff 
directs  at  what  place  and  in  what  manner  the  property  shall  be  held 
nnder  the  writ.  The  remaining  question  before  us  is  more  difficult, 
to  answer.  The  authorities  seem  to  be  somewhat  in  conHicL  But 
upon  principle  there  appears  to  be  no  reason  why  these  expenses 
may  not  properly  be  allowed  and  taxed  as  costs.  Technically,  they 
are  not  fees;  but  they  are  disbursements  necessarily  required  in  the 
performance  of  a  duty  enjoined  upon  the  officer  by  law. 

Costs  are  not  confined  td  fees  paid  the  officers;  they  are  ^'ex- 

{)enses  incurred  by  the  parties  in  prosecuting  or  defending  a  suit  at 
aw":  1  Bouy.  Law  Diet.  370.  Such  charges  as  these  are  made  in 
connection  with  the  suit,  and  the  plaintiff,  or  defendant,  as  the  case 
may  be,  is  liable  therefor,  just  as  he  is  for  the  regular  fees. 

Our  statutes  allow  the  successful  party  to  recoyer  his  costs,  unless 
the  court  otherwise  directs.  Many  of  the  cases  hold  that  from  the 
date  of  the  leyy  until  the  final  determination  of  the  attachment  pro- 
ceeding, the  defendant  is  primarily  liable  to  the  officer  for  the  rea- 
sonable expenses  of  keeping  or  storing. 

Supposing  the  defendant  in  this  case  had  paid  the  sheriff  the 
charges  under  consideration,  would  they  not  be  such  '  'expenses 
incurred  in  the  suit"  as  would  properly  be  taxable  as  costs  against 
the  plaintiff?  Theoretically,  the  officer  collects  his  fees  and  ex- 
penses at  or  before  the  performance  of  the  duties  in  connection  with 
which  they  become  due;  but,  practically,  almost  all  sheriffs,  if  the 
parties  litigant  be  res}>onsible,  wait  until  the  termination  of  the  case 
for  a  large  part  of  their  fees  and  disbursements.  This  forbearance 
does  not  in  any  way  interfere  with  the  officer's  right  to  his  pay.  We 
assent  to  the  proposition  that  fees  and  costs  cannot  be  collected 
unless  allowed  by  statute.  But,  as  aboye  indicated,  it  is  our  opinion 
that  the  disbursements  under  consideration  are  costs  within  the 
meaning  of  our  laws.  If  we  are  correct  in  this,  there  is  no  more 
reason  for  remitting  the  officer  to  a  separate  suit  for  these  chari^es 
than  for  regular  fees  not  collected  in  adyance.  To  require  the  m- 
stitution  of  a  separate  suit  in  eyery  case  where  the  sheriff  fails  to 
collect  fees  in  adyance  would  be  disastrous  to  litigants  as  well  as 
himself.  There  is  no  necessity  for  such  a  rule;  if  these  expenses 
are  allowed  as  costs  by  the  court,  and  taxed  by  the  clerk,  the  party 
dissatisfied  can,  by  a  motion  to  retax,  as  fully  and  fairly  inquire 
into  and  try  the  legality,  justness  and  reasonableness  of  the  same, 
as  he  could  in  another  action. 

Parties  ought  not  to  be  harassed  with  a  multiplicity  of  suits,  and 
it  is  to  the  interest  of  all  concerned  that  the  additional  trouble  and 
expense  of  a  new  action  be  ayoided. 

but  the  amouni  of  these  expenses  is  not  and  cannot  be  fixed  by 
statute,  and  they  are  not  properly  taxable  as  costs  until  allowed  by 
order  of  the  court  or  judge;  we  think  the  sheriff's  account  therefor 
should  first  be  so  examined  and  allowed. 
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The  clerk  oaght  not  to  tax  such  charges  as  costs  upon  his  own 
motion  in  the  first  instance. 

We  do  not  say  that  a  separate  suit  therefor  may  not  be  maintained 
bjthe  officer;  our  conclusions  are  that  he  may  present  his  bill 
in  the  attachment  proceeding  to  the  court  or  judge,  and  procure  an 
order  allowing  the  same,  or  so  much  thereof  as  may  be  deemed 
proper;  that  the  amount  so  allowed  may  be  taxed  and  recovered  as 
other  costs  of  the  suit;  that  although  the  court  has  passed  upon 
this  question,  a  party  complaining  may,  by  his  motion  to  retax,  pro- 
care  a  rehearing  and  re-examination,  and  have  his  objections  fully 
adjadicated.  In  this  case  it  appears  that  a  motion  to  retax  was 
made  and  the  questions  raised  thereby  were  fully  tried;  we  are  of 
opinion,  therefore,  that  the  action  of  the  clerk  in  taxing  these  costs, 
without  an  order  of  the  court  or  judge,  could  not  have  so  prejudiced 
plaintiff  in  error  as  to  justify  a  reversal. 

The  judgment  will  be  affirmed. 


8UPBEME   COURT  OF  NEVADA, 
GtouLD  V.  Wise. 

FUod  Fdiruary  tS,  1884. 

UicBAirioB*  liixirs  for  Ck)NSTRUOTiON  AND  Repaik  Aoainst  a  LsasoB.— VThere- the 
owner  of  a  miU  and  reduction  works  leased  the  same  for  a  term  of  years,  and  during  the 
tenn  the  lessee  made  repairs  in  the  mill,  in  pursuance  of  a  clause  of  the  lease  that  the  lessee 
"st  his  own  cost  and  expense  should  make  aU  necessary  repairs  and  improvements  in  and 
aboQt  said  mill  and  reduction  works,"  and  an  agent  of  the  lessor  had  personal  and  fuU 
knowledge  that  said  repairs  were  being  made  by  the  lessee,  and  the  lessor  and  his  agent  failed 
to  give  notice,  as  provided  by  the  statute,  that  the  lessor  would  not  be  responsible  for  the 
fiune;  Beid,  that  under  sec  9  of  the  lien  law,  the  parties  furnishing  the  materials  or  labor 
for  laid  repairs,  obtained  a  lien  for  the  price  of  such  materials  and  labor  upon  the  estate  or 
interest  of  the  owner  and  lessor  of  said  milL 

Tm  Same— WoBC  and  Labor  in  '*Carrtino  on"  a  Mill.— Under  the  same  circum- 
"taoees,  by  the  proper  construction  of  sec.  19  of  the  same  lien  law  (of  1875),  persons  who 
performed  work  and  labor,  by  the  emplovment  of  the  lessee,  in  "carrying  on"  or  operating 
the  mill,  obtained  a  lien  for  the  price  of  such  work  and  labor  upon  tne  estate  or  interest  of 
the  owner  and  lessor  of  the  mill.    Leonard,  J.,  dissenting. 

C058TRDCTION  OF  STATUTES. — In  Construing  a  provision  of  a  statute  the  word  "cm" 
although  found  both  in  the  published  statutes  and  in  the  enrolled  bill,  maybe  treated  by  the 
court  as  a  clerical  error,  and  may  be  read  "or"  when  the  latter  word  would  give  a  full,  con- 
listent  and  effectual  meaning  to  the  provision,  in  complete  conformity  with  the  general  intent 
of  the  whole  statute,  while  the  wora  **on"  would  render  the  provision  uncertain,  delusive, 
riitoally  inoperatiye,  and  opposed  to  the  general  intent  of  the  entire  statute.  This  is  espe- 
tasDvao  when  the  provisionis  borrowed,  without  other  material  change,  from  previous  statutes 
on  the  same  subject,  in  idl  of  which  the  word  was  "or." 

Tri  Same. — In  the  absence  of  all  testimony,  and  of  any  objection  at  the  trial,  the  court 
will  infer  that  the  land  used  in  connection  witn  the  mill,  and  to  which  the  lien  was  declared 
to  extend,  was  reasonably  convenient  for  the  use  of  said  mill,  under  the  requirements  of  the 
■tatate. 

Lamtabd,  J.,  dissented  from  a  portion  of  this  decision,  holding  that  under  a  correct  con- 
Btmction  of  the  whole  statute,  the  estate  of  the  lessor,  under  these  circumstances,  was  liable 
l^nly  to  a  Uen  for  materials  and  labor  in  repairing  or  constructing,  and  not  for  labor  in  carry- 
ing on  or  operating. 

Appeal  from  a  jadgment  of  the  fourth  judicial  district  court  for 
Humboldt  county,  entered  in  favor  of  the  plaintiff,  in  a  proceeding 
to  foreclose  certain  mechanics'  liens.    The  opinion  states  the  facts. 
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Dickson  dk  Varian,  for  the  appellant. 
A.  C.  Ellis,  for  the  respondent. 

Belknap,  J.  The  Boca  Mill  Company,  a  corporation,  was  the 
owner  of  reduction  works  and  the  land  upon  which  they  are  sita- 
ated.  One  Torrey  entered  into  the  possession  of  the  premises  under 
a  written  lease,  duly  recorded,  for  the  term  of  two  years. 

During  Torrey's  term  the  plaintiff  and  intervenors  furnished 
materials  and  labor  which  were  used  in  repairing  and  "  carrying 
on  "  the  mill.  This  suit  is  brought  against  defendant  as  the  suc- 
cessor in  interest  of  the  Boca  Mill  Company  to  the  propertjr,  to 
enforce  lien  claims  for  the  materials  and  lajbor  so  furnished. 

The  first  question  presented  is  whether  Torrey,  the  lessee,  could 
create  a  lien  upon  the  premises  that  would  afifect  the  estate  of  the 
lessor. 

Sec.  1  of  the  lien  law  provides  that  **  every  person  perform- 
ing labor  upon  or  furnishing  materials  *  *  ^  to  be  used  in  the 
construction,  alteration  or  repair  of  any  building,  *  *  *  i^^  g 
lien  upon  the  same  for  the  work  or  labor  done  or  materials  fur- 
nished by  each  respectively,  whether  done  or  furnished  at  the 
instance  of  the  owners  of  the  building  or  his  agent;  and  every 
contractor,  sub-contractor,  architect,  builder  or  other  persons 
*  *  *  having  charge  of  the  constructiou,  alteration  or  repairs, 
either  in  whole  or  in  part,  of  any  building,  or  other  improvement, 
as  aforesaid,  shall  be  held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  chapter:    Stats.  1875,  p.  122. 

It  may  be  conceded,  for  the  purposes  of  this  case,  that  to  author- 
ize a  lien  there  must  be  an  employment  by  the  owner  of  the  building 
or  his  authorized  agent,  and  that  an  employment  by  a  lessee  does 
not  constitute  the  employment  contemplated  by  the  statute;  and, 
further,  that  to  constitute  the  contractor,  sub-contractor,  architect, 
builder  or  other  person,  the  statutory  agent  of  the  owner,  such 
person  must  have  been  employed,  directly  or  indirectly,  at  the  in- 
stance of  the  owner  or  his  conventional  agent.  But  the  interest  of 
the  owner  may  be  subjected  to  lien  claims,  notwithstanding  the 
labor  and  materials  have  not  been  furnished  at  his  instance,  if, 
knowing  that  alterations  or  repairs  are  being  made  or  contemplated, 
he  fail  to  give  notice  that  he  will  not  be  responsible  therefor,  as 
provided  for  in  sec.  9  of  the  act. 

The  provision  is  as  follows:  ''Sec.  9.  Every  building  or  other 
improvement  mentioned  in  sec.  1  of  this  act,  constructed  upon 
any  lands  with  the  knowledge  of  the  owner  or  the  person  having  or 
claiming  any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claiming  an  inter- 
est therein,  and  the  interest  owned  or  claimed  shall  be  subject  to 
any  lien  filed  in  accordance  with  the  provisions  of  this  chapter,  un- 
less such  owner  or  person  having  or  claiming  an  interest  therein  shall, 
within  three  days  after  he  shall  have  obtained  knowledge  of  the 
construction,  alteration   or  repair,  or  the  intended  construction. 
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alteration  or  repair,  give  notice  that  he  will  not  be  responsible  for 
the  same,  by  posting  a  notice  in  writing  to  that  effect  in  some  con- 
spicuoas  place  upon  said  land,  or  upon  the  building  or  other  im- 
provement situate  thereon." 

The  evidence  showed  that  the  corporation  had  an  agent  residing 
in  the  vicinity  of  the  premises  who  personally  visited  the  reduction 
works,  and  knew  that  the  work  was  being  done  and  improvement 
made.  This  evidence  was,  prima  faciei  sufficient  to  charge  the  cor- 
poration with  knowledge  of  the  fact.  No  notice  having  been  given 
Dy  it  that  it  would  not  be  responsible  for  the  materials  and  work,  it 
results  from  the  provisions  of  this  sec^on  that  its  estate  is  charge- 
able with  the  liens. 

Again:  A  consideration  for  the  lease  was  that  the  lessee,  ''  at  his 
own  cost  and  expense,  *  *  *  make  all  necessary  repairs  and 
improvements  in  and  about  said  mill  and  reduction  works,  and 
furnish  all  necessary  materials  to  place  the  same  in  good  condition 
for  crushing,"  etc.      The  money  so  used,  together  with  that  ex- 

E ended  in  paying  taxes  and  insurance,  the  lease  provides,   "shall 
e  in  full  payment  and  satisfaction  for  the  rent  of  said  premises  for 
the  first  year." 

This  of  itself  shows  knowledge  on  the  part  of  the  corporation  of 
the  'intended  construction,  alteration  or  repair"  within  the  meaning 
of  sec.  9. 

A  question  growing  out  of  the  provisions  of  this  section  is 
whether  persons  performing  labor  in  operating  the  mill  can  acquire 
a  lien  against  the  estate  of  the  lessor. 

Sec.  19,  as  will  be  hereafter  shown,  provides  liens  for  labor  per- 
formed in  ''carrying  on"  mills,  manufactories  and  hoisting  works, 
and  declares  that  all  of  the  provisions  of  the  lien  law  respecting 
the  mode  of  filing,  recording,  securing  and  enforcing  liens  shall  be 
applicable  to  the  provisions  of  this  section. 

The  provisions  of  the  lien  law  preceding  sec.  19  were,  with  two 
exceptions,  immaterial  to  this  case,  enacted  with  reference  to  liens  for 
wo|^k  done  or  materials  furnished  in  the  construction,  alteration  or 
repair  of  buildings.  In  extending  the  ri^ht  of  lien  to  a  new  class, 
it  was  natural  for  the  legislature  to  ordain  ^that  the  general  rules 
governing  liens  should  also  be  extended;  and  in  sec.  19  these 
general  provisions  were  made  applicable  in  so  far  as  they  are  ap« 
propriate  to  the  new  subject  of  lien.  This  conclusion  is  warranted 
by  Uie  phraseology  of  the  statute,  and  by  the  presumed  intention 
of  the  ^gislature  to  create  a  harmonious  and  not  an  incongruous 
law. 

The  question  also  arises  whether  the  law  as  it  now  stands  con- 
templates lien  claims  for  work  performed  in  ''carrying  on"  reduc- 
tion works. 

At  the  session  of  the  legislature  of  1869,  the  following  supplement 
was  made  to  the  mechanics*  lien  law:  "All  foundry  men  and  boiler- 
makers,  and  other  persons  performing  labor,  or  furnishing  ma- 
chinery or  boilers,  or  castings,  or  other  material  for  the  construction. 
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or  repairing,  or  carrying  on  of  any  mill,  manufactory,  or 
hoisting  works,  shall  have  a  lien  on  such  mill,  manufactory  or  hoist- 
ing .works  for  such  work  or  labor  done,  or  for  such  machinery,  or 
boilers,  or  casting,  or  other  material  furnished  by  each  respec- 
tively": Stats.  1869,  p.  61. 

At  the  next  session  the  lien  law  underwent  some  alterations,  but 
this  section  was  re-enacted  without  change,  save  that  the  italicized 
word  ''for"  was  omitted.  The  employment  of  this  word  in  the 
original  enactment  was  unnecessary,  and  its  omission  worked  no 
other  alteration  in  the  law. 

The  supplemental  law  proiides  for  two  classes  of  lien  claimants. 
One  class  consists  of  foundrymen,  boilermakers  and  persons  fur- 
nishing machinery,  boilers,  castings  or  other  materials;  the  other 
class  consists  of  persons  performing  labor.  Down  to  the  time  of 
its  enactment,  persons  performing  labor,  or  furnishing  materials  for 
the  purpose  of  operating  mills,  manufactories  or  hoisting  works, 
were  not  entitled  to  liens  under  the  lien  law.  The  only  object  of 
the  provision  was  to  extend  the  right  of  lien  to  this  class  of  claim- 
ants. Foundrymen,  boilermakers  and  others  furnishing  labor  or 
materials  in  constructing  or  repairing,  were  already  secured  in  their 
rights  of  lien  bv  the  provisions  of  sec.  1  of  the  lien  law,  and  the 
provisions  of  tne  supplemental  law  did  not  confer  upon  them 
additional  rights. 

In  the  year  1875  the  law  was  again  revised,  and  the  revision  con- 
stitutes our  present  law.  The  section  under  consideration  was  then 
re-enacted,  without  change  other  than  this:  The  italicized  word 
"on,"  in  the  following  quotation,  was  inserted  in  lieu  of  the  word 
''or,"  in  the  original  enactment.  The  section,  as  changed,  stands 
as  follows : 

"  Sec.  19.  All  foundrymen  and  boilermakers,  and  all  persons  per- 
forming labor,  or  furnishing  machinery,  or  boilers,  or  castings,  or 
other  materials  for  the  construction,  or  repairing,  or  carrying  on  of 
any  mill,  manufactory  or  hoistiog  works,  shall  have  a  lien  on  such 
mill,  manafactory  or  hoisting  works  for  such  work  or  labor  done  #n 
such  machinery,  or  boiler,  or  castings,  or  other  material  furnished 
by  each  respectively":  Stats.  1876,  p.  1'26. 

If  this  language  be  followed,  the  right  of  lien  is  restricted  to 
' '  work  and  labor  done  on  such  machinery,  or  boiler,  or  casting,  or 
other  materials,"  as  the  lien  claimant  may  have  furnished,  and  is 
withheld  from  persons  furnishing  labor  without  materials;  and,  aJso, 
from  those  furnishing  the  many  articles  of  mining  and  milling  supplies 
upon  which  no  labor  is  bestowed  by  the  vendor. 

The  section,  as  it  appears  in  the  published  statutes  and  in  the  en- 
rolled bill,  is  delusive.  It  purports  to  provide  for  two  distinct 
classes  of  lien  claimants,  bat  in  fact  provides  for  only  one  class. 
No  reason  can  be  assigned  why  the  pretended  provision  for  "persons 
performing  labor  "  should  have  been  nullified  by  the  inconsistent 
provisions  succeeding,  nor  for  the  senseless  discrimination  in  favor 
of  those  laboring  upon  materials  furnished  by  themselves,  and 
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againsi  those  laboriog  npon  materials  furnished  bj  others,  if  the 
intention  of  the  legislature  had  been  to  change  the  law,  it  is  reason- 
able to  presume  that  language  fairly  expressive  of  such  intent  would 
have  been  employed,  and  that  so  radical  a  change  would  not  have 
been  brought  about  by  the  simple  changing  of  the  word  ''or"  to 
"on." 

Instead,  however,  of  fairly  expressing  a  change  in  the  law,  the 
phraseology  of  the  statute,  unless  attributable  to  clerical  mistake,  is 
intentionaUy  misleading.  No  intention  to  mislead  can  be  indulged , 
and  we  conclude  that  tne  change  arose  through  a  clerical  mistake, 
and  should  be  disregarded.  The  error  mav  be  accounted  for  by  the 
similarity  in  appearance  of  the  words  *'  or  '  and  "  on  "  as  ordinarily 
written.  By  -mistaking  the  former  word  for  the  latter  the  error 
doubtless  originated. 

The  principle  that  courts  will  disregard  clerical  errors  apparent 
upon  the  face  of  a  legislative  act  has  been  frequently  recognized. 
In  United  States  v.  Stem,  5  Blatch.  613,  the  court  had  occasion  to 
consider  a  statute  providing  for  the  indictment  of  persons  convicted 
of  bribery. 

If  effect  were  given  to  the  clause  concerning  convictions,  the 
whole  act  would  be  rendered  meaningless.  In  order  to  carry  out 
the  intention  of  congress  the  clause  was  disregarded. 

A  statute  of  the  state  of  Minnesota,  providing  for  the  removal  of 
actions  to  the  supreme  court,  declared,  by  its  first  section,  that  ''a 
judgment  or  order  in  a  civil  or  criminal  action^  in  any  of  the  district 
courts,  may  be  removed  to  the  supreme  court,  as  provided  in  this 
chapter. " 

The  second  section  was  in  these  words :  ''AH  penal  judgments  in  the 
district  courts  may  be  examined  and  affirmed,  reversed  or  modified, 
by  the  supreme  court.  *  *  *  Such  examination  may  be  made 
npon  writ  of  error  or  appeal,  as  hereinafter  provided." 

The  court  held  that  the  manifest  design  of  the  statute  was  to  sub- 
ject all  judgments  of  the  district  courts  to  examination  by  the 
supreme  court;  that  the  second  section  contained  the  only  provision 
touching  the  manner  of  removing  judgments;  that  if  it  were  con- 
strued according  to  its  letter  the  whole  statute  would  be  rendered 
ineffectual;  that  the  substitution  of  the  word  "final''  for  the  word 
''penal''  would  render  the  whole  chapter  effectual  and  consistent 
with  its  intent  and  purpose,  and  thereupon  the  court  concluded 
that  the  use  of  the  word  "penal"  instead  of  the  word  "final"  was  a 
clerical  or  typographical  error,  and  that  the  section  should  be 
treated  as  if  the  word  "final"  were  substituted  for  the  word  "penal." 
Moodjt;.  Stephenson,  1  Minn.  401. 

Decisions  involving  the  same  principle  were  made  in  the  following 
cases:  Jenks  v.  Langdon,  21  Ohio  St.  370;  Turner  v.  State,  40 
Ala.  21;  Narzo  v.  Merchants'  Ins.  Co.,  14  Wis.  295;  Harney  v.  The 
State,  34  Ark.  268;  People  v.  Onond^a,  16  Mich.  254;  Blanchard 
V.  Sprague,  3  Sumn.  279;  People  v.  Hoffman,  97  111.  234;  McCon- 
key  T.  Alameda  Co.,  66  Oal.  83;  Frarier  et  al.  v.  Gibson,  7  Mo.  272. 

VO.U--S. 
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The  meaning  attaching  to  the  words  ' '  cariying  on, "  as  used  in 
sec.  19,  was  construed  by  the  district  court  of  tne  United  States 
for  this  district,  in  the  year  1871,  to  the  effect  that  a  teamster,  in 
hauling  quartz  to  a  mill,  performed  labor  for  carrying  on  the  mill, 
and  was  entitled  to  a  lien  against  it:  In  re  Hope  M.  Co.,  1  Saw. 
710. 

In  1875,  as  before  stated,  the  legislature  re-enacted  the  provision 
so  construed.  It  has  frequently  been  held  that  the  re-enactment 
of  a  statute  without  substantial  alteration,  after  an  authoritative 
construction  has  been  placed  upon  it,  is  a  legislative  adoption  of 
the  construction. 

The  cases  in  which  the  rule  is  announced  are  generally  those  in 
which  the  construction  has  been  given  by  the  highest  court  of  the 
state.  No  case  has  fallen  under  our  notice  in  wmch  the  construc- 
tion was  given  to  a  statute  of  the  state  by  the  courts  of  the  United 
States. 

The  rule  is  based  upon  the  presumption  that  the  legislature  knew 
of  the  construction. 

In  Hunter  v.  Truckee  Lodge,  14  Nev.  39,  this  court  felt  safe  in 
holding  that  before  an  official  publication  of  a  decision  by  the 
supreme  court  of  California  ''there  ought  to  be  no  presumption 
that  the  decision  was  known  to  our  legislature."  '*In  frequent 
instances,"  says  the  court  in  that  case,  ''the  courts  have  taken 
pains  to  show  by  comparison  of  dates,  and  otherwise,  that  it  was 
reasonable  to  presume  that  the  previous  construction  of  borrowed 
statutes  was  actually  known  to  the  legislature  by  which  they  were 
adopted;  and  in  one  case — Campbell  v.  Quinlin,  3  Scam.  289 — some 
stress  was  laid  upon  the  fact  that  the  decisions  had  not  only  been 
made,  but  the  '  reports  published  to  the  world '  prior  to  the  adop- 
tion of  the  statute  in  question." 

The  federal  decision  to  which  we  have  referred  was  published  in 
the  year  1873,  in  the  reports  of  cases  determined  by  the  United 
States  courts  within  the  district  embraced  by  the  state  of  Nevada. 

If  the  presumption  of  knowledge  on  the  part  of  the  legislature 
is  based  upon  the  fact  that  publicitjr  is  given  to  the  construction 
by  publication  of  the  decision,  as  this  court  appears  to  have  held, 
we  see  no  reason  why  the  presumption  of  legplative  adoption  of 
the  judicial  construction  of  the  statute  in  this  case  should  not 
apply  with  the  same  force  as  in  the  cases  decided  by  the  state  courts. 

Again,  courts  frequently  refer  to  the  history  of  a  statute,  and  to 
Any  circumstance  evidencing  its  object,  for  the  purpose  of  ascer- 
itaining  the  intention  of  the  legislature.  Such  reference  is  based 
upon  tne  presumption  that  legislatures  are  conversant  with  tlie  sub- 
ject-matter upon  which  they  are  acting.  The  decision  in  the  first 
of  Sawyer's  reports  forms  part  of  the  history  of  the  lien  laws,  and 
it  is  reasonable  and  just  to  assume  that  in  legislating  upon  the  sub- 
ject of  mechanics'  liens  it  was  not  overlooked.  Independently  of 
these  considerations,  we  are  convinced  that  persons  furnishing  labor 
or  materials  used  in  operating  the  mill  are  entitled  to  liens;  be- 
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eanse,  jGlrst,  the  language  of  the  statute  so  declares;  and,  second, 
88  stated  in  another  portion  of  this  opinion,  the  enactment  of  sec. 
19  was  unnecessary,  unless  its  object  was  to  extend  the  right  of 
lien  to  these  classes  of  claimants. 

The  last  point  made  is  that  there  was  no  testimony  showing  how 
much  of  the  land  upon  which  the  reduction  works  stood  was  neces- 
sary for  its  convenient  use  and  occupation. 

When  the  reduction  works  were  leased,  the  land  determined  by 
{he  court  as  subject* to  the  lien  was  embraced  within  the  demised 
premises;  and  when  the  defendant  acquired  the  property  he  pur- 
chased this  land  and  the  reduction  works. 

This  testimony,  showing  that  the  land  and  reduction  works  had 
been  leased  together,  and  sold  together,  tends  to  prove  that  the 
iroperty  subjected  to  the  liens  has  been  treated  as  a  unit,  and  used 
or  a  common  purpose. 

With  this  testimony  the  court,  in  the  absence  of  any  suggestions 
to  the  contrary  (and  none  was  made  at  the  trial),  might  properly 
have  inferred  that  the  land  so  used  and  treated  was  reasonably  con- 
venient for  the  use  of  the  reduction  works. 

The  jud^ent  and  order  of  the  district  court  overruling  motion 
for  new  trial  are  aflSrmed. 

Hawley,  C.  J.,  concui'red. 

Leonakd,  J. ,  dissenting.  Whether  or  not  any  person  has  a  lien  on 
real  property  depends  entirely  upon  the  statute. 

Our  statute,  in  the  case  mentioned  therein,  only  gives  liens  for 
labor  performed  and  materials  furnished,  at  the  instance  of  the 
owner  or  his  agent.  '' Every  contractor,  sub-contractor,  architect, 
builder,  or  other  person  having  charge  of  any  mining  claim,  or  of 
the  construction,  alteration  or  repairs  of  any  building,  or  other  im- 
provement," is  an  agent  of  the  owner.  A  contractor  is  one  who 
enters  into  a  contract  with  the  owner  to  perform  labor,  or  furnish 
materials,  and  is  responsible  to  the  owner.  A  sub-contractor  enters 
into  a  contract  with  the  contractor,  and  is  responsible  to  the  latter. 
An  *^  architect,  builder  or  other  person,"  may  have  charge  for  the 
owner,  contractor  or  sub-contractor. 

There  may  be,  at  the  same  time,  an  owner  of  the  fee  and  an  owner 
for  years,  as  there  was  in  this  case:  Phill.  on  Mechanics'  Liens,  161. 

The  plaintiff  was  a  contractor  with  Torrey,  the  lessee,  but  not  with 
defendant's  grantor,  the  owner  of  the  fee. 

Plamtiff  was  an  agent  of  Torrey,  but  not  of  the  Boca  Mill  Com- 
pany, nor  was  Torrey  the  latter's  agent. 

As  agents  of  the  Iroca  Mill  Company,  neither  plaintiff  nor  Torrey 
had  power  to  burden  the  interest  of  the  former  with  liens. 

Under  sec.  1  of  the  lien  law  it  is  only  upon  contracts  made  with 
tiie  owner,  or  his  agents  named,  that  hens  are  allowed  at  all;  and, 
without  sec.  9,  it  is  my  opinion  that  Torrey's  interest  alone  would 
have  been  subject  to  any  liens  filed  in  this  case. 

In  Georgia,  the  statute  giving  all  persons  employed  on  steamboats 
thereon  for  wages,  and  for  wood  and  provisions  furnished,  was 
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so  amended  as  to  be  applicable  to  all  steam  sawmills,  at  or  near  any 
of  the  water-courses  in  the  state,  in  behalf  of  all  persons  who  might 
be  employed  by  the  owner  or  owners,  agents  or  superintendents,  for 
services  rendered,  or  for  timber  or  firewood  of  any  description,  pro- 
visions  or  supplies,  delivered  to  any  such  steam  sawmill.  The 
amendment  also  declared  that  the  same  course  should  be  pursaed 
for  the  recovery  of  any  such  claim  as  was  stated  in  the  origmalact: 
provided  the  demand  for  such  claim  should  be  first  made  to  tne  owner 
or  agents  of  any  person  having  control  of  any  steam  sawmill,  agabst 
which  any  proceedings  might  be  had  under  the  provisions  of  said 
act:  Cobb's  Dig.  of  Ga.  for  1861,  p.  428. 

Construing  that  statute  in  Harmon  v.  Allen,  11  Ga.  46,  the  court 
said: 

^' The  lien  given  by  the  act  of  1842,  and  the  summary  remedy 
provided  for  its  enforcement,  are  in  behalf  of  the  persons  who  are 
employed  by  the  owner,  agent  or  superintendent  of  the  mills;  or 
for  services  rendered  or  for  supplies  of  any  description  which  may 
be  furnished  the  mill. 

'^It  is  clear  that  the  lessee  is  neither  agent  nor  superintendent,  in 
contemplation  of  the  statute.  He  must,  therefore,  oe  the  owner  of 
the  property,  or  otherwise  the  act  does  not  apply  to  him  at  all.  But 
he  is  the  qualified  owner  of  the  mills;  and  it  was  competent  for 
him,  as  such,  to  bind  the  property  for  the  unexpired  term  for  which 
it  was  let.  Beyond  this  he  could  not  go.  It  would  be  intolerable  to 
hold  that  he  could  create  liens  upon  the  reversion  ad  libitum,  lot 
stocks  and  other  materials  consumed  during  his  temporary  occu- 
pancy. It  has  been  contended  that  the  words  agent  and  superin- 
tendent include  those  who,  defactOy  control  the  property,  irrespect- 
ive of  ownership.  If  so,  then  a  mere  trespasser  or  disseizor,  who 
wrongfully  obtains  the  custody,  might  encumber  the  estate  with  the 
most  ruinous  burdens.  Such,  we  apprehend,  could  not  have  been 
the  intention  of  the  legislature.  None  but  the  rightful  owner,  his 
agent  or  superintendent,  can  exercise  this  power,  and  inasmuch  as 
tlie  tenant  for  the  time  being  is  the  rightful  owner,  he  may,  by  his 
contract,  bind  the  property  to  the  extent  of  his  interest,  but  no 
further." 

In  my  judgment  the  court's  reasoning  in  that  case  is  sound,  and 
is  applicable  to  this  case,  under  sec.  1.  See,  also,  McCarthy  v. 
Carter,  49  111.  57;Phill.  on  Mechanics'  Liens,  117. 

But  sec.  9  provides  that  **  every  building  or  other  improve- 
ment mentioned  in  sec.  1,  constructed  upon  any  lands  wiw  the 
knowledge  of  the  owner,  or  the  person  claiming  an  interest  therein, 
shall  be  held  to  have  been  constructed  at  the  instance  of  such  owner 
or  person  claiming  an  interest  therein  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having  or 
claiming  an  interest  therein,  shall,  within  three  days  after  he  shall 
have  obtained  knowledge  of  the  construction,  alteration  or  repair, 
or  the  intended  alteration,  construction  or  repair,  give  notice  that 
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he  will  not  be  responsible  for  the  same,  by  posting  a  notice  in  writ- 
ing to  that  effect  in  some  conspicuous  place  upon  said  land  or  build- 
ing, or  other  improvement  situated  thereon. ' 

If  defendant's  grantor  had  knowledge,  through  its  agent,  of  the 
construction,  alteration  or  repairs  made  by  Torrey ,  and  did  not  post 
the  required  notice  within  the  specified  time,  then,  by  the  terms  of 
the  statute,  the  materials  furnished  by  plaintiff,  and  the  labor  per- 
formed in  repairing  or  altering  the  mill,  must  be  held  to  have  been 
furnished  and  performed  at  the  instance  of  the  Boca  Mill  Company, 
and  under  sec.  1,  as  well  as  sec.  9,  the  interest  of  that  company 
became  burdened  with  liens  for  such  materials  and  labor. 

But  for  the  labor  performed  by  intervenors  in  ''  carrying  on  the 
mill,"  I  do  not  think  the  statute,  construed  as  an  entirety,  permits 
any  interest  beyond  that  of  the  lessee  to  be  subjected  to  the  liens. 

bee.  19  of  the  existing  lien  law  was  enacted  as  an  independ- 
ent statute  in  1869,  and  was  embodied  in  the  present  law  in  1875, 
when  sec.  9  was,  for  the  first  time,  made  a  part  of  the  law  gov- 
erning liens. 

I  feel  satisfied,  as  before  stated,  that  without  the  aid  of  sec.  9, 
even  the  plaintiff  could  not  have  subjected  the  interest  of  the  Boca 
Hill  Company  to  liens  for  materials  furnished  and  labor  performed 
for  Torrey;  and  if  I  am  right  in  this,,  then  intervenors  are  not  en- 
titled to  a  lien  upon  that  interest  for  labor  performed  in  *^  carrying 
on"  the  mill,  because  sec.  9  does  not  declare  that  such  labor 
shall  be  held  to  have  been  performed  at  the  instance  of  that  com- 
pany, unless  it  gave  the  notice  required  in  case  of  construction, 
alteration  or  repair. 

Under  sec.  9  the  Boca  Mill  Company  was  bound  to  give  the  re- 
quired notice  or  have  its  property  subjected  to  liens  for  machinery 
and  materials  furnished,  and  for  labor  performed,  under  contract 
with  Torrey,  in  constructing,  altering  or  repairing  the  mill. 

But  for  we  labor  performed  in  running  the  mill  no  notice  was  re- 
quired; and  it  cannot  be  said  that  the  owner  of  the  reversion  was 
Donnd  to  give  notice  as  to  such  labor,  simply  because  it  had  to  be 
{[iven  in  the  matter  of  materials  furnished  and  labor  performed  in 
UDDroving  the  mill. 

On  the  contrary,  since  the  legislature,  ex  iridustria,  limited  the 
necessity  of  a  notice  to  one  class  of  claims,  the  presumption  is  that 
tiie  other  was  not  intended  to  be  included. 

Sec.  9  is  a  harsh  law,  and  it  should  not  be  construed  to  mean 
more  than  was  plainly  intended  by  the  legislature.  If  a  mill  is 
Altered  or  repaired  by  a  lessee  a  Hen  may,  with  some  reason,  be 
giTen  upon  the  interest  of  the  lessor,  unless  he  gives  the  notice  re- 
quired, for  the  value  of  the  property  may  be,  and  probably  will  be, 
enhanced  by  the  outlay.  But  before  I  can  say  that  the  legislature 
intended  to  give  a  lien  upon  the  mill  of  a  lessor  for  work  performed 
in  running  it,  under  a  contract  with  a  lessee  and  for  his  sole  benefit — 
in  other  words,  before  I  can  say  that  the  legislature  intended  to 
make  a  lessor's  property  liable  for  a  lessee's  debts,  such  intention 
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must  be  so  plainly  expressed  that  no  other  construction  is  consistent 
with  the  lan^age  employed.  In  my  opinion  that  intention  nowhere 
appears  in  the  statute  under  consideration. 

It  is  provided  in  sec.  19,  under  which  interveners  claim  their 
lien,  that '  *  all  the  provisions  of  this  act  respecting  the  mode  of 
filing,  recording,  securing  and  enforcing  the  liens  of  contractors, 
journeymen,  laborers  and  others,  ^  *  *  shall  be  applicable  to 
this  section  of  this  act."  That  is  to  say,  lien  claimants  under  sec. 
19,  shall  pursue  the  same  course  in  recovering  their  claims  that  is 
required  of  other  lien  claimants. 

I  am  of  opinion,  also,  that  under  sec.  3  of  the  lien  law  the  liens 
of  intervenors  cannot  attach  to  any  interest  in  the  land  occupied  by 
the  mill  except  Torrey's. 

To  the  extent  stated  I  dissent. 


Eldeb  t;.  Fbevebt  et  al. 

FUed  March  8, 1884. 

Pbacticb— Filing  Statement  poe  a  New  Tbial— Extending  Time.— When  &  party,  hav- 
ing filed  and  served  a  notice  of  motion  for  a  new  trial,  suffers  more  than  five  d&jB  theresfter 
to  elapse  without  filing  a  **  statement,'  and  without  takin£[  any  steps  to  enlarge  the  time  foe 
its  filing,  he  thereby  waives  the  right  to  move  for  a  new  tnal,  and  no  power  exists  in  tiie  dis* 
trict  court  to  reinstate  this  right.  An  order  made  by  the  district  comt  under  such  csrcum- 
fltances  after  the  expiration  of  the  five  days,  granting  ^e  party  ten  days'  additional  time  to 
prepare  and  file  his  statement  on  motion  tor  new  trial,  is  nugatory. 

Decision— Findings— Notice  op  Motion  pob  a  New  Trial.— Under  the  provision  of  the 
practice  act  requiring  the  i>arty  moving  for  a  new  trial  to  give  notice  of  his  intention  "  within 
ten  da^rs  after  receivmg  written  notice  of  the  rendering  of  the  decision  of  the  judge,**  whoe 
the  action  has  been  tried  by  the  court,  the  *'  decision  *  referred  to  is  the  announcement  by 
the  court  of  its  judgment,  and  is  separate  and  distinct  from  the  "  findinip/'  which  may  m 
made  and-  filed  by  the  court  either  before  or  after  its  decision.  The  time  within  which  nraos 
of  intention  to  move  for  a  new  trial  must  be  given  bc^ns  to  run  from  the  service  of  notice 
of  the  announcement  by  the  court  of  its  judgment,  ana  not  from  notice  of  its  "  findings." 

Statement  on  New  Trial,  and  on  Appeal.— A  "statement"  not  filed  in  time  for  a 
motion  for  a  new  trial  may  be  treated  as  a  sufficient  "  statement  on  appeal,"  if  filed  within 
the  time  required  for  such  statements. 

Dismissing  Appeal— Appidavit  op  Service  op  Notice  op  Appeal.— On  a  motion  in  the 
supreme  court  to  dismiss  an  apoeal  on  the  ground  that  no  notice  of  appeal  has  been  served, 
an  affidavit  of  service,  filed  bv  the  appellants  in  the  district  court  on  the  same  day  the  notice 
of  motion  to  dismiss  was  filea  in  the  supreme  court,  may  be  considered  on  the  aignmeot  of 
the  motion  to  dismiss,  whenever  the  supreme  court  would,  upon  application,  have  allowed 
the  appellants  to  furnish  such  proof. 

The  Same— Contents  op  such  Appidavit.— The  affidavit  so  presented  alleged  a  service  of 
the  notice  upon  respondent's  attorney  at  a  time  when  he  was  absent  from  his  office  and  had 
no  clerk  therein,  or  other  person  in  charge  upon  whom  service  could  be  made,  '*  by  leaving  a 
copy  thereof  in  a  conspicuous  place  in  the  office  of  said  attorney  between  the  hours  of  8  A.  M. 
and  6  p.  m."  :  Held,  that  an  affidavit  of  service  thus  repeating  the  exact  language  of  the 
statute  is  insufficient:  that  whether  the  place  where  the  notice  is  left  is  conspicuous  ia  a  fact 
to  be  judicially  determined  by  the  court,  and  not  by  the  affiant.  The  affiaavit  should  aet 
forth  the  probative  facts  touching  the  place  where  the  paper  was  left,  so  that  the  ultimate 
fact,  whether  such  place  was  conspicuous,  may  be  inferred  therefrom  by  the  oourL 

The  Same — Leave  to  Amend. — As  this  question  had  never  before  been  decided  by  the 
court,  and  as  the  service  might  be  a  surprise  upon  the  appellants^  and  might  pomibly  deprive 
them  of  a  substantial  right,  leave  to  amend  the  affidavit  of  service  should  be  given  '"^ 


Appeal  from  a  judgment  of  the  second  judicial  district  court,  for 
Ormsby  county,  entered  in  favor  of  the  plaintiff.    Motion  to  strike 


Sap.  Gt.  Nev.]  Eldeb  v.  Fbevebt.  416 

out  the  statement  on  motion  for  a  new  trial,  and  also  to  dismiss  the 
appeal.     The  opinion  gives  the  facts. 

B.  M,  Clarke,  for  the  appellants. 
T,  Co  fin,  for  the  respondent. 

Belknap,  J.  Bespondent  moves  the  court  to  strike  out  the  state- 
ment on  motion  for  new  trial  upon  the  ground  that  it  was  not  filed 
within  the  time  required  by  law;  and  also  to  dismiss  the  appeal 
because  there  is  no  proof  of  service  of  the  notice  of  appeal. 

The  cause  was  tried  by  the  court.  Notice  of  motion  for  new  triij 
was  filed  and  served  on  the  27th  day  of  March,  and  within  ten  davs 
after  appellant  had  received  written  notice  of  the  decision.  The 
statement  on  motion  for  new  trial  should  have  been  filed  five  days 
thereafter,  unless  the  time  was  enlarged  by  the  agreement  of  parties 
or  order  of  the  court  or  judge.  Nothing  was  done  in  this  behalf 
until  the  sixth  day,  April  2d,  when  the  court  caused  an  order  to  be 
entered  granting  appellant  ''ten  days'  additional  time  to  prepare 
and  file  his  statement  on  motion  for  new  trial  and  on  appeal. ' 

The  failure  of  defendants  to  file  their  statement  witnm  five  days 
after  giving  notice  of  intention  to  move  for  a  new  trial— nothing 
having  been  done  in  the  mean  time  to  retain  jurisdiction  of  the 
matter — operated,  by  the  express  terms  of  the  statute,  as  a  waiver 
of  the  right  to  move  for  a  new  trial,  and  no  power  existed  in  the 
district  court  to  reinstate  this  right:  Clark  v.  Strouse,  11  Nev.  78; 
Hegeler  V.  Henckell,  27  Cal.  491. 

Additional  findings  were  filed  on  the  20th  of  April,  and  a  second 
notice  of  intention  to  move  for  a  new  trial  given  within  ten  days 
thereafter.  It  is  contended  that  this  notice  was  in  time,  because 
the  decision  was  not  complete  until  the  additional  findings  were 
filed.  In  support  of  the  contention  we  are  referred  to  the  case  of 
PolhemuB  v.  Carpenter,  42  Cal.  376.  This  case  was  decided  under 
a  statute  of  the  state  of  California,  providing  that  a  partj  intending 
to  move  for  a  new  trial  should  give  notice  thereof  '  Vithm  ten  davs 
after  receiving  written  notice  of  the  filing  of  the  findings  of  tne 
commissioner,  referee  or  court,  when  written  findings  are  filed  by 
the  court,  or  of  the  rendering  of  the  decision  of  the  court  when  no  find- 
ings are  filed;  *  *  *  and  when  amendments  are  filed  to  remedy 
defects  in  the  findings,  within  ten  days  after  receiving  written 
notice  of  the  filing  of  such  amendments :  Cal.  Pr.  Act,  sec.  195. 

The  statute  of  the  state  of  Nevada  requires  the  party  moving  for 
a  new  trial  to  give  notice  of  his  intention  '  *  withm  ten  days  after 
receiving  written  notice  of*  the  rendering  of  the  decision  of  the 
judge":  Nevada  Pr.  Act,  sec.  195;  Compiled  Laws,  sec.  1258. 

Unless  the  "decision"  here  spoken  of  is  tantamount  to  the 
"findings/^  which  the  court  may  be  required  to  make,  the  conten- 
ti(m  cannot  prevail. 

The  finding  of  facts  contemplated  by  the  statute  is  the  written 
statement  of  each  issuable  fact  established  by  the  evidence.  From 
these  determined  facts  the  conclusion  of  law  is  deduced. 
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The  decision  is  the  announcement  by  the  court  of  its  judgment, 
and  although  based  upon  the  settled  facts  of  the  case,  such  facts 
may  never  be  reduced  to  writing  so  as  to  constitute  findings  within 
the  meaning  of  that  term  as  used  in  the  civil  practice  act.  It  is  a 
matter  of  frequent  occurrence  for  courts  to  announce  judgment  and 
afterward  to  prepare  the  findings.  The  decision  may  be  rendered 
after  or  before  the  filing  of  findings,  or,  as  is  frequently  the  case, 
no  findings  may  be  made.  The  decision  is,  therefore,  distinct  from 
the  findings,  and  the  time  within  which  notice  of  intention  to  move 
for  a  new  trial  must  be  given  begins  to  run  from  the  announcement 
of  the  jud^ent. 

The  decision  in  Polheumus  v.  Carpenter  is  inapplicable.  Sec. 
195  of  the  civil  practice  act  of  the  state  of  California  underwent 
several  amendments  at  the  different  sessions  of  the  legislature  of 
that  state.  At  the  session  of  1864  the  provisions  embraced  by  our 
act  were  adopted.  At  the  next  session  the  section  was  changed  so 
as  to  read  as  above  set  forth,  and  under  these  provisions  that  case 
was  decided.  When  the  legislature  of  our  state,  in  1869,  enacted 
the  practice  act,  they  adopted,  in  the  main,  the  California  act  as  it 
then  stood,  but  took  sec.  195  as  amended  in  1864,  and  not  as  it 
existed  in  1869.  The  adoption  ex  industria  of  provisions  so  entirely 
dissimilar  indicates  a  different  design  from  that  of  the  California  act 
as  amended  after  1864. 

The  statement  not  having  been  filed  within  the  time  required  bv 
law,  must  be  disregarded  as  a  statement  on  motion  for  new  trial. 
It,  however,  purports  to  be  a  statement  on  appeal,  as  well  as  on 
motion  for  new  trial,  and  all  of  the  orders  made  enlarging  the  time 
for  its  filing,  and  the  certificate  of  the  district  judge  in  settling  and 
allowing  the  statement,  is  consistent  with  this  pretension.  It  was 
evidently  prepared  with  the  intention  that  it  should,  if  possible, 
perform  the  office  of  a  statement  on  motion  for  new  trial,  or,  failing 
in  this,  should  serve  as  the  statement  on  appeal.  It  was  filed  within 
the  time  required  by  law  for  the  filing  of  statements  on  appeal,  and 
must  be  treated  as  such  statement. 

When  the  motion  to  dismiss  the  appeal  was  made,  an  affidavit 
of  service  of  the  notice  of  appeal,  filed  in  the  district  court  upon 
the  day  the  notice  of  the  motion  to  dismiss  was  filed  in  this  courts 
was  presented,  and  we  are  asked  to  consider  it  as  supplying  the 
omitted  proof.  Upon  application,  we  should  have  allowed  tne  proof 
to  have  been  made,  and  shall  now  consider  the  affidavit  as  having 
been  filed  upon  leave  given:  Moore  v.  Besse,  35  Cal.  187. 

The  affidavit  alleges  a  service  of  the  notice  upon  respondent's 
attornev  at  a  time  when  he  was  absent  from  his  office,  ana  had  no 
clerk  therein,  or  othqr  person  in  charge  upon  whom  service  could 
be  made,  ''  by  leaving  a  copy  thereof  in  a  conspicuous  place  in  Uie 
office  of  said  attorney,  between  the  hours  of  8  A.  m.  and  6  p.  x." 

In  the  regard  shown  by  the  quotation,  the  affidavit  does  not  set 
forth  the  evidentiary  facts  establishing  the  ultimate  fact  that  the 
place  where  the  paper  was  left  was  conspicuous,  but  merely  repeats 
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the  language  of  the  statute.  Whether  the  place  was  coDspicuons 
is  a  matter  iipon  which  the  minds  of  men  may  differ,  and  must  be 
determined  by  the  court,  in  the  exercise  of  its  judicial  functions, 
rather  than  by  the  party  making  the  afiSdavit.  The  necessity  for 
this  requirement  is  illustrated  by  the  New  York  reports.  In  that 
state  a  compliance  with  the  provisions  of  a  law  similar  to  ours 
has  been  claimed  by  throwing  papers  through  the  transom  over  the 
attomey^s  office  door,  or  by  passing  them  under  the  door,  and  by 
leaving  them  in  the  office.  In  these  and  similar  cases  courts  have 
held  that  when  the  office  is  locked  the  service  must  be  made  in  some 
other  way:  Campbell  v.  Spencer,  1  How.  Pr.  199;  Livingston  v. 
Mcln^e,  Id.  253;  Gelston  v.  Swartwout,  1  Johns.  137;  Lathrop 
v.  Judivini,  2  Cow.  484;  O'Shiel  v.  Degraw,  6  Cow.  63;  Coming 
v.  Pray,  2  Wend.  626;  Anon,  18  Wend.  678;  Haight  v.  Mowe,  6 
J.  k  8.  294. 

For  aught  that  appears,  the  service  in  this  case  may  have  been 
made  in  some  of  the  modes  which  tJie  courts  of  New  York  have 
denounced,  and  yet  have  satisfied  the  requirements  of  the  statute, 
in  the  opinion  of  the  person  making  the  affidavit.  The  affidavit 
should  set  forth  the  probative  facts  touching  the  place  where  the 
paper  was  left,  so  that  the  ultimate  fact — whether  such  place  was 
conspicuous — may  be  deduced  therefrom  by  the  court. 

Upon  the  argument  appellant  asked  leave  to  amend  his  affidavit 
so  as  to  show  the  facts  constituting  the  service,  if,  upon  considera- 
tion, the  court  should  be  of  opinion  that  the  proof  of  service  already 
offered  was  insufficient.  Having  reached  this  conclusion,  the  ques- 
tion whether  leave  should  be  granted  to  amend  is  presented. 

We  are  not  aware  that  the  sufficiency  of  proof,  such  as  has  been 
made  in  this  case,  has  ever  been  passed  upon  by  the  courts  of  this 
state  or  coast.  And  in  New  York  the  question,  so  far  as  our  exami- 
nation of  the  case  has  extended,  has  been  made  upon  affidavits  in 
contradiction  of  the  affidavit  of  service. 

Our  decision,  therefore,  might  operate  as  a  surprise,  and  deprive 
appellant  of  a  substantial  right  if  the  leave  he  asked  for  were  with- 
held. Under  these  circumstances,  and  because  courts  should  liber- 
ally exercise  the  power  of  amendment  for  the  purpose  of  establishing 
the  truth  and  sustaining  the  substance  of  proceedings  before  them, 
we  shall  grant  leave  to  amend  the  proof  of  service. 

Motion  denied,  with  costs  to  respondent,  and  appellant  allowed 
ten  days  in  which  to  amend  affidavit  of  service  of  notice  of  appeal. 
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SUPREME    COURT    OF    NEW   MEXICO. 
Territoby,  Etc.,  V.  Luna,  Sheriff,  Etc. 

FUed  January,  I884, 

Revenue  Acts— Distribution  op  Poll-Tax.— The  revenue  act  of  1872,  in  so  far  aa  the 
same  provides  for  the  distribution  of  the  poll-tax,  was  not  repealed  bv  the  revenue  act  of  1^. 
Poll-taxes  should  be  paid  into  the  county  school  fund,  and  not  into  the  territoxial  treMUiy. 

Ebbob  to  the  district  court  for  Valencia  county.  The  opinion  states 
the  facts. 

Chaves^  Fiake  A  Warren^  for  the  plaintiff  in  error. 
McComas  &  Breeden,  for  the  defendant  in  error. 

Bbistol,  J.  This  is  an  action  of  assumpsit  brought  by  the  ter- 
ritory in  the  lower  court  aeainst  Patrocinio  Luna«  the  sneriff  and 
ex-officio  collector  of  taxes  lor  Valencia  county,  to  recover  the  sum 
of  (1,000,  collected  by  him  as  a  poll-tax.  By  consent  of  the  par- 
ties, a  jury  was  waived  and  the  cause  tried  by  the  court. 

The  case  was  submitted  to  the  lower  court  for  its  decision  and 
judgment  on  the  following  agreed  statement  of  facts,  viz. : 

^'Itis  hereby  stipulated  and  agreed  by  and  between  the  said 
parties  that  this  suit  is  brought  to  recover  the  amount  of  poU-tai 
collected  by  defendant  as  sheriff  and  ex-officio  collector  of  the 
county  of  Valencia  during  the  years  1882  and  1883;  that  the  amount 
of  such  tax  so  collected  by  defendant  is  correctly  stated  in  the  dec- 
laration in  this  cause;  that  this  cause  shall  be  submitted  to  the 
court  upon  the  following  statement  of  facts  for  his  decision  and 
judgment,  with  the  right  to  either  party  to  except  to  said  decision, 
and  take  the  same  to  the  supreme  court  of  the  territory  of  New 
Mexico,  by  appeal  or  writ  of  error;  that  such  judgment  may  be 
given  in  vacation  and  shall  be  entered  as  of  the  present  term  and  have 
&e  same  force  and  effect  as  though  actually  entered  at  this  term." 

Upon  this  statement  the  court  K>und  for  the  plaintiff  in  the  sum 
of  $1,000,  and  entered  judgment  accordingly,  to  which  finding 
and  judgment  the  defendant  excepted. 

The  only  question  raised  is  whether  this  poll-tax  should  be  paid 
into  the  territorial  treasury,  or  go  to  the  scnool  fund  of  the  county. 
Oounsel  for  the  defendant  in  error  contend  that  the  prior  statute 
which  provided  among  its  provisions  that  the  poll-tax  should  go  to 
the  school  fund  has  been  repealed  in  toto,  and  that  inasmucn  as 
there  is  no  express  provision  under  the  present  law  for  the  appro- 
priation of  this  poll-tax,  it  goes  to  the  territorial  treasury  by  impli- 
cation of  law;  while  counsel  for  plaintiff  in  error  hold  the  contnurj 
doctrine. 

The  question  is  one  of  construction  of  the  statutes  on  the  subject. 
In  1872  a  revenue  act  was  passed,  which,  among  other  provisions, 
contained  the  following : 
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''AH  real  estate  situated  in  this  territory,  and  all  personal  prop- 
ertv  of  residents  of  this  territory,  wheresoever  the  same  may  be, 
ana  all  other  personal  property  in  this  territory,  on  the  first  day  of 
March  of  each  year,  excepting  the  value  of  five  hundred  dollars  to 
each  head  of  a  family  resident  in  this  territory,  *  *  -^  shall  be 
sabject  to  an  oc?  valorem  tax  of  one  per  centum  upon  each  dollar  of 
the  value  thereof,  which  shall  be  assessed  and  collected  as  is  now 
or  as  may  hereafter  be  provided  by  law  for  the  assessment  and  col- 
lection of  taxes;  one-half  thereof  to  be  applied  solely  and  exclu- 
sively for  territorial  purposes,  one-fourth  in  like  manner  for  county 
purposes,  and  the  remaining  one-fourth  to  be  in  like  manner  applied 
to  school  purposes  in  the  county  where  collected.     *    *    * 

"  There  shall  be  assessed  upon  and  collected  from  every  male 
citizen  above  the  age  of  twenty-one  years  resident  of  this  territory, 
idiots  and  persons  of  unsound  mind  excepted,  an  annual  poll-tax 
of  one  dollar  each,  and  the  tax  so  collected  shall  be  applied  to 
school  purposes  exclusively":    Prince's  Stats.  5, 13,  sees.  6  and  7. 

In  1874  an  act  was  passed,  and,  among  others,  contained  the  fol- 
lowing provisions :  *  'The  assessors  are  hereby  required  to  make  out 
separately  a  complete  list  of  all  persons  in  each  precinct  of  his 
connty  who  are  liable  to  pay  a  capitation  tax,  which  said  list  shiJl 
be  delivered  to  the  constable  of  the  corresponding;  precinct,  who  is 
hereby  auUiorized  and  constituted  collector  of  said  capitation  tax. 
*  *  ^  Said  constable  shall  make  at  each  term  of  the  probate 
court  a  report  of  all  taxes  collected  by  him,  and  shall  immediately 
torn  over  to  the  county  treasurer  the  same":    Id.  616,  sec.  6. 

In  1876  an  act  was  passed  providing  as  follows:  ''Any  person 
required  by  law  to  pay  a  poll-tax,  the  full  value  of  whose  property 
does  not  exceed  three  hundred  dollars,  shall  be  liable  and  required 
to  pay  for  such  poll-tax  the  sum  of  fifty  cents,  and  no  more":  Id. 
624,  sec.  11. 

In  1882  a  general  revenue  act  was  passed,  embracing  all 
subjects  of  taxation,  including  property  tax,  real  and  personal, 
Ucense  taxes  and  poll-tax,  and  providing  that  the  sheriff  of  each 
ooimty  shall  be  ex  o^tcio  the  collector  of  all  these  taxes  within 
his  county.  It  provides  for  the  distribution  of  the  property  tax, 
ftlso  of  the  various  license  taxes,  but  is  silent  as  to  the  disposition 
of  the  poll-tax.  The  repealing  section  of  this  act  is  as  follows : 
"  The  provisions  of  this  act  shall  be  in  full  force  and  effect  from  and 
after  ite  passage,  and  all  laws  and  parts  of  laws,  in  conflict  herewith 
are  hereby  apx>ealed.  And  all  laws  and  parts  of  laws  heretofore  in 
force  regarding  the  raising  of  revenue  from  taxation  or  from  licenses 
are  by  this  act  hereby  repealed":  Prince's  Stats.  1882,  p.  712,  sec.  118. 

This  act  provides  for  the  raising  and  distribution  of  the  property 
tax  as  follows:  'There  shall  be  levied  and  assessed  upon  the  taxa- 
ble property  within  this  territory  in  each  year,  the  following  taxes : 
For  territorial  revenue  one-half  of  one  per  cent. ;  for  ordinary  county 
revenue  one-fourth  of  one  per  cent.;  for  maintenance  and  sup- 
port of  public  schools  one-fourth  of  one  per  cent.":  Id.  688.  sec.  6. 
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The  provision  for  the  distribution  of  the  license  taxes  is  as  fol- 
lows: ''License  taxes,  one-half  of  which  shall  be  for  territorial  and 
one-half  for  countrr  purposes,  shall  be  imposed  each  year  as  follows": 
Id.  707,  sec.  96.  Then  follows  an  extended  list  of  taxes  on  a  variety 
of  licensed  occupations. 

The  act  provides  for  a  poll-tax  as  follows:  "A  poll-tax  of  one 
dollar  shall  be  assessed  against  every  able-bodied  male  inhabitant 
of  this  territoiT  over  the  age  of  twenfy-one  years,  whether  a  citizen 
of  the  United  States  or  an  alien,  and  collected  in  the  same  manner 
as  other  taxes":  Id.  712,.  sec.  113. 

The  dutr  of  the  sheriff,  as  ex^fficio  collector  in  paying  over  tax 
moneys  collected  by  him,  is  provided  for  in  the  act  as  follows: 

*  'On  or  before  the  tenth  day  of  each  month,  the  collector  shall  pay  to 
the  county  treasurer  all  moneys  due  the  couniyfor  taxes  and  licenses 
or  otherwise,  collected  by  him  for  county  or  school  purposes,  re- 
maining in  his  hands  on  the  first  day  of  that  month,  and  to  the 
territorial  treasurer  all  moneys  due  the  territory  on  any  account  in 
his  hands  on  the  first  day  of  that  month  " :  Id.  698,  sec.  56. 

There  bein^  no  provision  in  this  act  as  to  what  disposition  shall 
be  made  of  the  money  collected  as  a  poll-tax,  the  question  arises 
whether  it  should  be  applied  to  school  purposes,  under  the  revenue 
act  of  1872  aforesaid,  and  paid  to  the  couniy  treasurer,  or  whether 
the  provisions  of  that  act,  that  the  poll-tax  should  ''  be  applied  to 
school  purposes  exclusively,"  as  well  as  all  of  its  other  provisions, 
were  repealed  by  the  aforesaid  act  of  1882,  thus  leaving  the  poll-tax 
without  any  express  provision  of  law  as  to  its  disposition;  and  in 
the  latter  case,  whether  by  implication  merely  it  should  be  paid  over 
to  the  territorial  treasurer  and  applied  to  general  territorial  purposes. 

The  poll-tax  is  a  part  of  the  system  for  raising  a  revenue,  and  the 
repealing  clause  of  the  act  of  1882  repealed  all  previous  laws 
**  regarding  the  raising  of  revenue"  by  a  poll-tax,  as  well  as  by  a 
properfrr  and  Ucense  tax;  and  it  also  repeals  all  prior  laws  in  regaid 
to  the  distribution  of  the  revenue  arising  from  property  and  license 
taxes,  since  it  contains  plain  and  unambi^ous  provisions  as  to  its 
disposition.  But  does  it  repeal  the  provision  of  the  act  of  1872  as 
to  the  distribution  of  the  poll-tax? 

In  the  act  of  1876  a  modification  of  the  poll-tax  was  made  in 
regard  to  persons  the  value  of  whose  property  did  not  exceed  $300, 
but  this  could  not  affect  the  prior  law  as  to  the  disposition  of  the 
revenue  from  that  source.  So  th^  act  of  1882  makes  a  modification 
of  the  poll-tax,  but  such  modification  alone  cannot  affect  its  distri- 
bution. 

In  construing  statutes  the  legislative  intent,  if  clearly  ascertain- 
able, must  of  course  govern;  and  if  uncertain  or  ambiguous,  then 
the  probable  intention,  as  near  as  it  can  be  ascertained,  should  con- 
trol judicial  construction.  In  cases  of  this  kind  prior  legislative 
enactments  on  the  same  subject,  though  repealed,  are  often  resorted 
to  in  order  to  determine  the  probable  legislative  intent  in  a  doubtful 
statute  of  a  later  date. 
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A  case  of  this  kind  arose  at  an  early  day  in  Massachnsetts.  Prior 
to  1783  the  statute  of  4  William  3,  c.  Y ,  in  I'egard  to  devises  was 
in  force  as  common  law.  Daring  that  year  (1783)  the  legislature  of 
that  state  passed  an  act  on  the  subject  of  devises  containing  a 
repealing  clause,  as  follows: 

"All  acts  and  laws  so  far  as  they  relate  to  the  devising  any  estate 
are  repealed." 

It  was  doubted  whether  the  statute  of  12  W.  3,  c.  7/ was  within 
this  repealing  section,  as  all  the  provisions  of  that  statute  vest  dis- 
tributive shares  in  the  cases  there  mentioned,  where  in  fact  there 
was  a  will.  But  on  reference  to  the  act  of  1783,  in  which  was  the 
repealing  clause,  it  was  found  to  be  entitled  ''An  act  prescribing 
the  manner  of  devising  lands,  tenements  and  hereditaments,"  and 
that  it  re-enacted  the  provisions  of  the  statute  of  12  W.  3,  c.  7, 
excepting  the  third  section.  It  was  held  that  the  legislature  in- 
tended to  repeal  the  statute  of  "William;  and  as  the  third  section  of 
that  statute  had  not  been  re-enacted,  it  was  further  held  that  a  mar- 
riage without  issue  was  no  longer  as  to  the  widow  a  revocation  of  a 
will  made  before  marriage:    Church  v.  Crocker,  3  Mass.  21. 

On  this  subject,  in  Eaton  v.  Green,  39  Mass.  530-1,  the  court  said : 

"It  is  a  familiar  rule  of  construction  where  any  section  or  clause 
of  a  statute  is  doubtful  its  meaning  is  to  be  ascertained,  if  may  be, 
bv  taking  into  consideration  the  whole  statute,  and  even  the  pream- 
ble, in  order  to  discover  the  probable  intention  of  the  legislature. 
*  *  *  The  general  system  of  legislation  upon  the  subject-matter 
may  be  taken  into  consideration  in  order  to  aid  the  construction  of 
a  B&tnte  relating  to  the  same  subject,  and  all  statutes  in  pari  mcUeria, 
whdher  they  he  repealed  or  unrepealed^  may  be  considered  with  the 


same  view." 


This  doctrine  was  affirmed  in  Holbrook  v.  Bliss,  91  Mass.  75,  and 
quoted  as  authority  in  the  late  case  of  Ex  parte  Crow  Dog  in  the 
United  States  supreme  court.  In  Savings  Bank  v.  Collector,  3  Wall. 
495,  it  was  decided  that  in  interpreting  a  section  of  a  statute  which  re- 
mains in  force,  resort  may  be  had  to  a  proviso  in  it,  thovgh  the  pro- 
viso be  repealed. 

In  the  light  of  these  adjudications  there  can  be  no  doubt  that  in 
the  absence  of  any  express  provision  in  the  revenue  act  of  1882,  as 
to  the  disposition  of  tiie  revenue  arising  from  the  poll-tax,  a  resort 
may  be  had  to  tiie  act  of  1872,  to  determine  the  probable  intention 
of  the  legislature  on  the  subject  under  the  act  of  1882. 

The  fact  that  in  the  latter  revenue  law  there  are  express  provisions 
88  to  the  distribution  of  the  revenue  from  all  sources  except  the 
poll-tax,  and  none  in  regard  to  that  tax,  is  a  circumstance  tending 
to  show  there  was  no  intention  to  change  the  law  as  to  the  applica- 
tion of  the  poll-tax. 

The  repealing  section  of  the  act  of  1882,  above  quoted,  is  some- 
what peculiar.  It  contains  two  repealing  clauses.  One  is :  '  'All  laws 
and  parts  of  laws  in  conflict  herewith  are  hereby  repealed."  If  the 
tepealing  section  ended  there  it  would  have  left  the  provision  of  the 
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act  of  1872,  applying  the  poll-tax  to  the  county  school  fund,  in  force 
beyond  any  doubt.  The  other  and  additional  repealing  clause  is 
as  follows:  ^'And  all  laws  and  parts  of  laws  heretofore  in  force  re- 

farding  the  raisins  of  reyenue  from   taxation  or  from  license  are 
y  this  act  repealed." 

A  law  is  a  rule  of  action  prescribed  by  the  legislature.  A  com- 
plicated revenue  act  like  ours,  prescribing  as  it  does  the  modes  of 
assessment,  collection,  paying  over  and  the  distribution  of  taxes  by 
the  various  ofiScers  designated  by  law  for  the  purpose,  contains  sev- 
eral separate  and  distinct  rules  of  action,  and  in  that  sense  the  reve- 
nue act  may  be  regarded  as  containing  several  separate  and  distinct 
laws.  There  is  one  law  for  the  assessment  of  the  property  tax,  an- 
other for  the  assessment  of  the  poll-tax,  several  others  for  the  vari- 
ous license  taxes,  another  for  the  collation  of  taxes,  others  for  the 
distribution  of  the  tax  moneys,  and  stul  others  for  the  payment  of 
the  same  to  the  respective  county  and  territorial  treasurers. 

Bepealing  the  laws  or  ixdes  of  action  in  regard  to  the  various 
modes  of  raising  revenue  which  relate  alone  to  the  assessment  and 
collection  of  taxes  does  not  of  itself  necessarily  repeal  the  law  or 
rule  of  action  as  to  the  distribution  of  the  revenue  after  it  has  been 
raised. 

It  is  quite  clear  that  before  the  revenue  arising  from  the  poU-tai 
can  be  legally  paid  into  the  territorial  treasury,  it  must  be  reason- 
ably certain  that  by  the  act  of  1882  it  was  the  intention  of  the  1m|- 
islature,  among  other  things,  to  change  the  application  of  the  poll- 
tax  from  the  county  school  fund  to  the  territorial  treasury.  It  is 
certainly  very  difficult  to  arrive  at  that  conclusion  from  the  legisla- 
tion on  the  subject.  The  act  of  1872,  appropriated  the  poll-tax, 
whatever  it  might  be,  to  the  school  fund  exclusively  and  in  the  plain- 
est and  most  explicit  terms.  By  that  act  the  policy  of  the  territory 
on  that  particular  subject  was  settled.  And  it  is  against  the  rules 
of  statuory  construction  to  consider  a  change  as  havmg  been  effected 
from  vague  implications.  All  the  circumstances  and  the  various 
provisions  of  the  statutes  m  pari  materia  duly  considered,  I  am  of 
the  opinion  that  there  has  been  no  legislative  intention  to 
change  the  law  of  distribution  of  the  poll-tax,  and  that  so  much  of 
the  law  of  1872  as  appropriates  the  same  to  tiie  county  school  fond 
is  still  in  force. 

Bell  J.,  concurring.  This  case  came  to  the  supreme  court  upon  a 
pro-/orma  judgment  entered  in  the  court  below.  The  case  was  not 
there  examined,  it  being  understood  that  the  question  had  been  de- 
cided in  another  district,  but  that  no  appeal  had  been  taken  from 
that  judgment,  and  it  was  desired  that  the  question  should  be  re- 
viewed by  this  court. 

After  an  examination  of  the  authorities,  in  the  li^ht  of  the 
learned  opinion  of  my  associate  judge,  Bristol,  I  am  fully  in  ac- 
cord with  the  views  he  expresses,  the  judgment  of  the  coiurt  below 
should  be  reversed,  and  the  case  sent  back  with  instructions  to  en- 
ter judgment  absolute  for  the  plaintiff. 
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Pebea  £T  AL.y  Administrators,  Etc.,  v.  Gallegos. 

January  Term,  1884* 

Fraudulent  Conveyance — Resulting  Trust— Dismissal  of  Suit.— A  voluntary  oon- 
Teyanc«  from  an  insolvent  debtor  to  his  wife  does  not  create  the  latter  a  trustee  of  the  credit- 
on  of  the  former.  Such  conveyance  may  be  set  aside  at  the  instance  of  the  creditors  on  the 
gnnmd  of  fraud.  A  bill  in  ec|Tuty  against  such  grantee  to  have  her  declared  a  trustee  for  the 
creditorB,  and  for  an  accounting  of  the  rents  and  profits  of  the  land  conveyed,  should  not^  be 
dismimra.  An  unendment  to  the  prayer  of  such  bill  should  be  allowed,  and  the  appropriate 
relief  granted. 

Pbobatb  Coubts — Actions  against  Adhinibtratob. — Whether  a  probate  court  has  juris- 
diction of  an  action  at  law  to  recover  a  judgment  against  an  administrator,  and  to  emorce 
th«  ume  by  execution,  qucsrt. 

Appeal  from  a  judgment  of  the  4iBtrict  court,  entered  in  favor  of 
the  defendant.     The  opinion  states  the  facts. 

GaJtron  &  Thornton^  lor  the  appellants. 
Breeden  &  Waldo,  for  the  appellee. 

Bristol,  J.  The  record  discloses  the  following  facts  :  Jose 
Leandro  Perea,  now  deceased,  filed  a  bill  in  equity  in  the  lower 
court,  during  his  lifetime,  against  the  appellee,  Oandelaria  Montoya 
de  GaUegOB. 

A  summary  statement  of  so  many  of  the  material  facts  alleged  in 
the  biU  as  are  necessary  to  be  considered  is  in  effect:  that  in  1868 
the  appellee  was  marri^  to  and  became  the  lawful  wife  of  one 
Manuel  Oidlegos;  that  they  lived  together  as  man  and  wife  until  his 
death,  which  occurred  about  the  year  1876;  that  for  a  long  time 
prior  to  his  death  said  Manuel  Gallegos  was  insolvent  and  had  not 
property  sufficient  to  pay  more  than  one-third  of  his  indebtedness; 
that  prior  to  his  death  and  during  such  insolvency  uid  while  he  was 
indebted  to  various  creditors  to  the  amount  of  about  $30,000,  among 
wUch  creditors  was  said  Jose  Leandro  Perea  to  the  amount  of 
about  $4,000,  the  said  Manuel  Gallegos  conveyed  by  deed  to  his 
said  wife,  now  the  appellee,  certain  pieces  or  parcels  of  real  estate 
described  in  the  bill;  that  said  conveyance  was  executed  without 
consideration,  and  for  the  purpose  of  covering  up  his  property  and 
defrauding  his  creditors;  that  at  the  date  of  the  death  of  said 
Manuel  Ghulegos  he  was  indebted  to  said  Jose  Leandro  Perea  to  the 
amonnt  of  $10,809.40  on  a  judgment  rendered  by  the  probate  court, 
and  that  the  same  is  still  due  and  unpaid;  that  the  said  Jose  Manuel 
Gallegos  left  no  estate  out  of  whicn  said  indebtedness  could  be 
paid  other  than  the  real  estate  so  as  aforesaid  conveyed  to  the 
appellee;  that  the  appellee  still  holds  and  is  possessed  of  said  real 
estate  under  said  conveyance  and  is  utterly  insolvent  and  unable  to 
respond  in  damages  for  rents  and  profits.  The  prayer  of  the  bill  is 
that  the  appellee  be  declared  a  trustee  and  to  hold  the  said  real 
estate  so  conveyed  to  her,  and  the  rents  and  profits  thereof,  in  trust 
for  the  use  and  benefit  of  said  Jose  Leandro  Perea  until  his  said 
demand  shall  be  fully  paid  off  and  discharged;  that  she  be  decreed 
to  account  for  all  rents,  issues  and  profits  by  her  received  from  said 
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real  estate,  to  be  applied  toward  such  payment;  that  a  receiver  be 
appointed  to  take  charge  of  said  real  estate  with  authority  to  lease, 
rent  and  manage  the  same,  and  receive  the  rents,  issues  and  profits 
thereof,  pending  the  litigation,  and  that  said  real  estate  be  sold  and 
the  proceeds  applied  on  and  toward  payment  of  the  indebtedness 
so  as  aforesaid  due  and  unpaid  to  said  Jose  Leandro  Perea,  etc. 

A  demurrer  to  the  bill  was  interposed  the  specific  grounds  of 
which  are  follows: 

1.  ''The  judgment  on  which  said  complainant  basis  his  right  to 
bring  said^bill  is  not  such  a  judgment  as  will  support  a  bill  (S  this 
nature. 

2.  ''There  is  not  shown  any  privity  to  exist  between  the  said 
complainant  and  the  said  defendjetnt  by  which  any  trust  has  been 
created  or  can  attach  as  against  said  defendant. 

3.  "It  does  not  appear  from  said  bill  that  said  complainant  was 
in  any  way  connected  with  the  transaction  by  which  defendant  acquired 
the  premises  in  question. 

4.  "It  does  not  appear  in  said  bill  that  there  is  any  judgnoient  or 
lien  in  favor  of  said  complainant  upon,  or  any  estate  or  interest  of 
any  kind  whatsoever  in  said  premises  in  said  complainant,  by  reason 
whereof  any  trust  can  be  implied  in  favor  of,  or  result  to  said  com- 
plainant. 

5.  "  It  does  not  appear  by  said  bill  that  the  complainant  ever  ac- 
quired any  lien  upon  tne  said  real  estate,  or  that  he  obtained  any  judg- 
ment upon  his  alleged  demand  in  the  lifetime  of  the  said  Jose  Manuel 
Gkhllegos,  so  as  to  give  him  any  rights  in  or  upon  said  real  estate.'* 

At  this  stage  of  the  proceedings,  Jose  Leandro  Perea,  the  com- 
plainant, died,  and  upon  his  death  being  suggested,  the  now  ap- 
pellants, Jesus  Maria  Perea,  Mariano  Perea  and  Pedro  Perea,  as 
administrators  of  the  estate  of  said  Jose  Leandro  Perea,  were  sub- 
stituted as  complainants. 

The  demurrer  was  heard  and  sustained  by  the  court  below,  and  a 
decree  entered  dismissing  the  suit.  The  case  is  here  on  appeal 
from  that  decree. 

The  only  questions  that  are  necessary  to  consider,  are  whether 
upon  this  demurrer  the  suit  ought  to  have  been  dismissed  absolutely 
so  e^  to  constitute  a  bar  to  any  future  proceeding  in  equity  for 
relief  on  the  statement  of  facts  contained  in  the  bill;  whether  the 
appellees  ought  to  have  had  leave  to  amend  the  prayer  of  their  bill 
upon  the  demurrer  being  sustained  and  in  case  of  dismissal,  whether 
it  ought  not  at  least  to  have  been  "  without  prejudice." 

The  facts  alleged  in  the  bill,  if  true,  and  the  demurrer  admits 
them  to  be  true,  clearly  entitle  the  appellants  to  equitable  relief, 
though  perhaps  not  in  the  mode  indicated  in  the  prayer  of  the  bill. 

It  would  not,  under  the  circumstances,  be  equitable^ to  turn  the 
widow  out  and  place  a  receiver  in  possession  oi  the  premises  pend- 
ing the  determination  of  the  suit.  Neither  can  we  see  the  propriety 
of  treating  the  conveyance  of  the  premises  to  the  appellee,  under  the 
circumstances  alleged  in  the  bill,  as  creating  a  resulting  trust  in  the 
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appellee  for  the  benefit  of  the  appellants.  If  the  conveyance  is 
fraudulent  as  against  creditors,  as  the  allegations  of  the  bill,  if  tme, 
seem  to  indicate,  it  would  be  proper  for  a  court  of  equity  to  enter- 
tain a  suit  for  the  purpose  of  annulling  the  conveyance,  as  against 
credUorSs  on  the  ground  of  fraud,  and  decreeing  a  sale  of  the 
premises  and  applying  the  proceeds  to  the  payment  of  debts  con- 
tracted by  Manuel  GaUegos  during  his  lifetime,  provided  it  appears 
that  there  is  no  personal  estate  out  of  which  to  pay  the  same. 

Probate  courts  havel  the  undoubted  right  to  pass  upon  and  allow 
claims  against  the  estates  of  deceased  persons;  but  it  is  doubtful 
whether  ihey  have  authority,  or  that  the  legislature  under  the  organic 
act  can  con^r  on  such  cotuts  the  authority,  to  entertain  actions  at 
law  to  recover  iudgments  against  administrators  in  sums  mentioned 
in  the  bill,  and  enforce  the  collection  thereof  by  their  own  execu- 
tions. 

We  are  of  the  opinion  that  the  decree  rendered  by  the  court 
below  dismissing  the  suit  abaoliUely  ought  to  be  reversed,  and  the 
cause  remanded  to  the  court  below,  with  directions  to  grant  leave 
to  the  appellants  to  amend  the  bill,  and  thereupon  to  proceed  accord- 
kg  to  tfce  regular  course  and  practice  in  equity  to  a  final  decree, 
the  parties  to  pay  their  own  costs  of  the  appeal  respectively. 
And  it  is  so  ordered. 

Bell,  J.,  concurred. 


Staab  et  al.  v.  Hebsoh. 

Januarv  Temif  ISSj^ 

Attachment  Pbogbedinos,  Tbial  of  Issues  on.— Under  the  statutes  of  this  territory 
atticfament  |»oceeding8  are  auxiliary  to  actions  at  law,  but  each  is  characterized  by  separate 
pleadings  and  a  distinct  practice.  If  on  the  trial  of  the  issues  alleged  in  the  affidavit  lor  an 
attachment  a  verdict  is  rendered  for  the  defendant,  the  attachment  is  dissolved,  but  the  action 
at  law  proceeds  to  final  judgment,  when  the  same  is  founded  upon  a  matured  demand.  Where, 
however,  the  statute  authorizes  an  attachment  on  demands  not  due,  but  f idls  to  prescribe  the 
mode  of  procedure  to  be  followed  in  such  cases,  this  court  has  authority  to  provide  by  rule 
what  the  practice  shall  be,  so  as  to  give  effect  to  such  attachment. 

Ik  Attaohment  Pboceedinos  on  Demands  not  Dub,  the  only  consistent  mode  of  pro- 
cedure is  to  treat  such  proceedings  as  separate  and  distinct  from  the  action  at  law,  and  to  go 
no  further  than  to  create  an  attacnment  lien  in  advance  of  the  commencement  of  such  action. 
The  writ  of  attachment  should  contain  a  citation  to  the  defendant  to  appear  and  answer  the 
affidavit.  The  issues  thus  raised  should  be  tried  and  the  attachment  hen  dissolved  or  con- 
tinued, according  to  the  verdict  of  the  jury.  If  sustained,  the  attachment  would  remain  a 
nibslstiii^  lien  on  the  property  of  the  debtor,  and  upon  the  maturity  of  the  demand  a  decla- 
ntion  ought  be  filed  and  the  defendant  cited  to  plead  thereto.  If  the  plaintiff  recovered 
judgment,  then  a  writ  of  venditione  exponcLS  might  be  issued  for  the  sale  of  the  property 
attached,  and  the  proceeds  thereof  applied  to  the  satisfaction  of  the  judgment. 

AppEAii  from  a  judgment  of  the  district  court  for  Santa  Fe 
comity,  entered  in  favor  of  the  plaintiffs.  The  opinion  states  the 
facts. 

OUderdeeve  dk  Kndbd^  for  the  appellant. 

Bredden^  Catrcn^  Thornton  (k  Clanct/,  for  the  appellees. 

Ho.  14—4. 
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Bbistol,  J.  The  case  is  here  by  appeal  from  the  district  coiut 
of  Santa  Fe  couniy.     The  record  discloses  the  following  facts: 

On  the  20th  day  of  January ,  1882,  Zadoc  Staab  and  Abraham 
Staab,  as  the  members  of  a  partnership,  asZ.  8taab  &  Bro.,  the  ap- 
pellees,  filed  in  the  coart  below  their  declaration  in  assumpsit  against 
the  appellant,  Luis  Hersch. 

The  declaration  contains  but  one  count,,  which  is  as  follows :  ''  For 
that  whereas  the  said  defendant  heretofore,  to  wit,  on  the  16th  day 
of  January,  a.  d.  1882,  at  the  county  of  Santa  Fe,  aforesaid,  was 
justly  indebted  to  the  said  plaintiffs  in  the  sum  of  $545.67,  for  diyeis 
goods,  wares  and  merchandise,  by  the  said  plaintifb,  before  that 
time  sold  and  delivered  to  the  said  defendant  and  at  his  special  in- 
stance and  request,  and  being  so  indebted  he,  the  said  defendant, 
in  consideration  thereof  afterwards,  to  wit,  on  the  day  andyear  afore- 
said, at  the  county  of  Santa  Fe  aforesaid,  undertook  and  then  and 
there  faithfully  promised  the  said  plaintiffs  to  pay  them  the  said  sum 
of  money  above  mentioned  when  he,  the  said  defendant,  should  be 
thereunto  afterward  requested,"  etc. 

The  count  then  contains  the  usual  allegation  of  non-payment  and 
demands  judgment.     On  the  same  day  on  which  the  declaration  was 
filed  the  appellees  filed  an  affidavit  for  an  attachment,  the  affidavit 
being  as  follows: 
*'  Tebbttoby  of  New  Mexico,  ) 

County  of  Santo  Fe.  j  ®®' 

*'  This  day  personally  appeared  before  me,  the  undersigned  clerk  of 
the  district  court  of  aforesaid  county,  Abraham  Staab,  and,  being  duly 
sworn,  says :  That  Luis  Hersch  is  justly  indebted  to  the  said  Abraham 
Staab  and  Zadoc  Staab,  doing  business  under  the  name  of  Staab  & 
Bro.,  in  the  sum  of  five  hundred  and  forty-five  dollars  and  sixty-seven 
cents,  after  allowing  all  just  credits  and  offsets,  on  account  of  goods, 
wares  and  merchandise  sold  and  delivered.  Said  sum  of  money  is  not 
yet  due  and  payable  according  to  the  contract  of  sale  and  delivery 
of  the  goods,  but  the  sum  of  two  hundred  and  eighty-six  dollars 
and  twenty  cents  will  become  due  and  payable  on  the  first  day  of 
February  next,  and  the  whole  of  the  residue  thereof  on  the  fifteenth 
of  February,  a.  d.  1882;  and  that  this  affiant  has  ^ood  reason  to 
believe,  and  does  believe,  that  the  said  Luis  Hersch  is  about  fraud- 
ulentlv  to  dispose  of  his  property  or  effects,  so  as  to  hinder,  delay 
or  defraud  his  creditors.  Abrahait  Staab. 

*'  Subscribed  and  sworn  to  before  me  this  20th  day  of  January, 
1882.  F.  W.  Clancy,  Clerk." 

On  the  8th  day  of  February,  1882,  the  appellant  pleaded  the 
general  issue  of  non  assumpsit  to  the  declaration  (but  without  con- 
cluding to  the  country). 

On  the  4th  day  of  December,  1883,  a  jury  was  called  in  the  court 
below  to  try  the  issues  raised  upon  the  affidavit  for  attachment. 
Upon  the  conclusion  of  the  evidence,  and  while  the  jurv  were  out 
considering  their  verdict,  on  the  following  day,  the,  appellees  moved 
the  court  to  proceed  to  the  trial  of  the  cause  on  the  issue  raised  by 
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the  plea  of  rum  assumpsit  to  the  declaration.  This  was  objected  to 
on  behalf  of  appellant,  on  the  ground  that  such  trial  was  premature 
and  could  not  properly  be  proceeded' in  until  the  determination  of 
the  issues  as  to  the  truth  of  the  affidavit  for  attachment;  and  upon 
the  further  ground  that  it  appeared  on  the  record  of  the  attachment 
proceedings  that  the  action  was  brought  to  recover  demands  before 
they  were  due  and  payable. 

Each  of  these  objections  being  overruled,  exceptions  were  duly 
taken.  A  trial  thereupon  was  then  had.  A  sale  of  the  goods,  wares 
and  merchandise  as  alleged  in  the  declaration  was  established, 
except  as  to  the  time  of  payment,  the  appellees  admitting  on  the 
trial  that,  under  the  contract  of  sale,  a  credit  was  given  until  some 
time  in  February,  1882.  Upon  this  condition  of  the  evidence 
appellant  moved  for  a  nonsuit,  on  the  grounds  that  the  attachment 
issue  had  not  yet  been  disposed  of;  that  the  trial  of  the  main  issue 
was  premature;  and  that  it  appeared  from  the  plaintiff's  own  evi- 
dence that  no  part  of  the  claims  sued  on  was  due  or  payable  when 
the  action  was  commenced. 

This  motion  was  overruled  and  an  exception  taken.  The  appel- 
lant then,  on  substantially  the  same  grounds,  moved  the  court  to 
instruct  the  jury  to  find  for  ike  defendant. 

This  motion  was  overruled  and  an  exception  taken.  The  court 
thereupon  instructed  the  jury  to  find  for  the  plaintiffs,  to  which 
instruction  the  appellant  excepted.  The  jur^jr  brought  in  a  verdict 
for  appellees  in  the  sum  of  $561.04,  and  judgment  was  rendered 
thereon  for  that  sum  and  costs.  Thereafter  the  jury  in  the  attach- 
ment proceeding  came  in  and  announced  their  disagreement,  and 
without  finding  a  verdict  were  discharged. 

The  questions  raised  in  this  court  are  upon  the  exceptions  taken 
in  the  court  below.  As  the  law  now  stands  in  this  territorv,  attach- 
pient  proceedings  are  auxiliary  to  actions  at  law,  but  each  is  char- 
acterized by  separate  pleading  and  a  distinct  practice. 

The  affidavit  for  an  attachment  has  never  been  cpnsidered  suf- 
ficient as  a  declaration  under  our  practice.  This  common-law  dec- 
laration must  be  responded  to  by  a  common-law  plea  in  order  to 
raise  an  issue.  If  tine  defendant  desires  to  raise  an  issue  on  the 
affidavit  for  an  attachment,  he  must  do  so  by  a  specific  denial  of 
some  material  fact  or  facts  contained  in  the  affidavit,  instead  of  plead- 
^  ^7  A  general  denial,  the  statute  on  the  subject  being  as  follows : 

"In  all  cases  where  property  or  effects  shall  be  attached,  the 
defendant  may,  at  the  court  to  which  the  writ  is  returnable,  put  in. 
his  answer  without  oath,  denying  the  truth  of  any  material  fact  con- 
tamed  in  the  affidavit,  to  which  the  plaintiff  may  reply;  a  trial  of 
the  truth  of  the  affidavit  shall  be  had  at  the  same  term,  and  on  such 
trial  the  plaintiff  shall  be  held  to  prove  the  existence  of  the  facts 
set  forth  in  the  affidavit  as  the  ground  of  the  attachment: "  Prince's 
Stats.  139,  sec.  16. 

In  1874  an  act  was  passed  containing,  among  others,  the  follow- 
ing  provision : 
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''In  all  cases  hereafter  commenced  by  attachment  in  which  the 
tmth  of  the  aflSdavit  for  attachment  or  of  any  material  allegation 
therein  contained  shall  be  denied,  and  the  issue  thus  formed  shall 
upon  the  trial  be  found  for  the  defendant,  the  attachment  shall  be 
dismissed,  and  all  property  rights,  effects  and  credits  held  or  affected 
thereby  or  thereunder  shall  be  released  and  discharged  from  the 
operation  thereof,  but  the  dismissal  of  the  aitachmetd  shall  not  abate  the 
suity  but  the  same  shall  proceed  as  in  ordinary  cases:  '*  Id.  143,  sec.  38. 

This  statute  removes  all  doubt  as  to  the  mode  of  procedure  on 
matured  money  demands;  a  common-law  action  maybe  commenced, 
attended  with  common-law  pleadings  and  practice;  and,  simultane- 
ously, proceedings  by  attachment  auxiliary  thereto  may  be  instituted 
and  attended  witn  statutory  pleadings. 

If,  on  trial  of  the  issues  as  to  tne  grounds  of  the  attachment 
alleged  in  the  affidavit  a  verdict  is  rendered  for  the  defendant^  the 
attachment  is  dissolved,  but  the  action  at  law  proceeds  to  final 
judgment. 

But  what  should  be  the  mode  of  procedure  in  case  of  an  attach- 
ment on  demands  not  due? 

The  only  provision  of  statute  on  this  question  is  as  follows:  "An 
attachment  may  be  issued  on  a  demand  not  yet  due  in  any  case  where 
an  attachment  is  authorized  in  the  same  manner  as  upon  demands 
already  due":  Id.  143,  sec.  37,  subd.  3.  All  the  other  provisions 
of  the  statute  on  the  subject  of  attachment  relate  to  demands  due 
at  the  institution  of  the  proceedings.  Can  this  statute,  thus  injected 
into  attachment  proceedings,  be  construed  as  authorizing  by  impli- 
cation an  action  at  law  to  be  commenced  before  demands  are  due  for 
the  purpose  of  obtaining  judgment  thereon  after  they  become  due  ? 
The  statute  is  silent  as  to  the  mode  of  procedure  in  a  contingency 
of  this  kind.  Attachment  proceedings  being  in  derogation  of  the 
common  law,  must  be  construed  strictlv;  nothing  can  be  inferred. 
If  an  action  be  commenced  on  demands  not  due,  when  should  the 
defendant  be  cited  to  appear  and  plead  to  the  declaration? 

It  cannot  be  inferred  from  this  brief  statute  that  he  must  inter- 
pose his  defence,  if  he  has  any,  before  he  can  be  called  on  to  pay 
the  demand.  There  being  no  statute  regulations  on  the  subject,  this 
court,  no  doubt,  has  authority  to  prescribe,  by  rule,  what  the  prac- 
tice maj  be,  so  as  to  give  effect  to  attachments  covering  demands  not 
due,  without  in  the  least  changing  the  practice  in  actions  at  law  to 
recover  judgment  on  the  same  demands. 

The  sole  object  of  an  attachment  is  to  create  a  prior  lien  on  the 
property  of  the  attachment  debtor  as  security  on  any  judgment  that 
may  thereafter  be  obtained  against  him  on  me  demands  covered  by 
the  attachment. 

When  this  extraordinary  remedy  is  resorted  to  covering  demands 
not  due,  and  especially  .where  long  credits  are  given,  and  the  grounds 
of  the  attachment  are  traversed,  a  speedy  determination  of  thai 
issue  becomes  of  the  greatest  importance;  but  it  is  evident  that  the 
main  issue  on  the  indebtedness  cannot  be  raised,  nor  any  defense 
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interposed  uutil  ihe  maturity  of  the  demand  sued  on,  except  to  show 
that  no  such  demand  exists  on  which  an  attachment  will  lie. 

Under  our  common-law  pleadings  and  practice,  the  only  con- 
sistent mode  of  procedure  m  cases  of  this  kind  would  be  to  treat 
the  attachment  proceedings  on  debts  not  due  as  separate  and  distinct 
from  <any  action  at  law  to  recover  judgment  thereon,  and  to  go  no 
further  than  to  create  an  attachment  lien  in  advance  of  the  com- 
mencement of  such  action;  the  writ  of  attachment  to  contain  a 
citation  to  the  defendant  to  appear  and  answer  the  affidavit,  the 
issues,  if  any,  thus  raised  in  tne  attachment  proceedings  to  be 
speedily  tried  and  the  attachment  lien  diseoWed  or  continued, 
according  to  the  verdict  of  the  jury  for  or  against  the  defendant; 
if  sustained,  the  attachment  to  remain  a  subsisting  lien  on  the 
property  of  the  debtor,  and  upon  the  maturity  of  tne  demand  a 
declaration  to  be  filed  and  the  defendant  cited  to  plead  thereto;  if 
the  plaintiff  recover  judgment,  then  a  writ  of  venaitione  eccponas  to 
be  issued  for  the  sale  of  the  property  attached,  and  the  proceeds 
applied  to  the  satisfaction  of  the  judgment. 

The  record  in  this  case  discloses  the  fact  that,  in  addition  to  the 
affidavit  for  an  attachment  covering  demands  not  due,  a  common- 
law  declaration  was  at  the  same  time  filed  containing  a  single  count 
for  goods,  wares  and  merchandise  sold  and  delivered,  etc.,  and  a 
promise  on  the  part  of  the  defendant  to  pay  on  demand.  The  defendant 
pleaded  that  he  did  not  so  promise.  On  the  issue  thus  raised  the  par- 
ties went  to  trial,  resulting  in  a  verdict  and  judgment  for  the  plaintiffs. 

The  commencement  of  the  action  was  the  plaintiffs'  demand  for 
payment;  and,  if  the  count  in  the  declaration  were  true,  the  demand 
at  once  became  due  and  payable.  But  the  plaintiffs  on  the  trial 
admitted  that  the  demand  at  the  time  mentioned  in  the  declaration 
was  not  due  and  payable,  and  did  not  become  due  for  some  time 
thereafter,  under  the  express  contract  of  sale  and  delivery  of  the 
goods,  lliis  was  conclusive  upon  the  plaintiffs,  and  left  them  with- 
out any  evidence  to  support  their  count  in  the  declaration.  The 
eonnt  was  not  true,  and  the  plea  of  non  assumpsit  was  sustained  by 
the  evidence. 

As  to  the  attachment,  the  indebtedness  alleged  in  the  affidavit  does 
not  correspond  with  that  specified  in  the  declaration.  In  the  affidavit 
it  consists  of  two  demands,  due  at  different  specified  future  dates,  while 
the  declaration  is  upon  a  single  demand  due  and  payable  on  demand. 

The  plea  of  the  declaration  of  non  assumpsit  does  not  conclude  to 
the  country,  and  technically  no  issue  was  tendered  thereby.     The 

Krties  having  appeared  generally  in  all  the  proceedings  in  the  court 
low,  and  as  irregularities  have  been  committed  on  either  side,  we 
are  of  the  opinion,  not  only  that  the  judgment  below  ought  to  be 
reversed,  but  that  the  cause  should  also  be  remanded  to  the  court 
below,  with  directions  to  grant  leave  to  the  plaintiffs  to  file  a  new 
declaration  in  accordance  with  this  opinion,  and  thereupon  to  pro- 
ceed by  due  course  of  law  and  practice  to  final  judgment. 
And  it  is  so  ordered. 
BxLLy  J. I  concurred. 
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SUPREME  COURT  OF  UTAH. 
Thompson  v.  Jaoobs  et  al. 

FiUd  FdyrmrytJ^  188S, 

Work  on  Miniho  Claim,  When  Mat  be  Done.— Prior  to  the  act  of  congjcss  of  Vbkj 
10, 1872,  there  was  no  law  of  congress  requiring  annual  labor  to  be  done  on  mining  claims  in 
order  to  hold  them.  When  that  act  speaks  of  the  amount  of  work  to  be  penormed  or 
improvements  to  be  made  each  year,  it  means  each  year  from  and  after  its  passage.  Oonse- 
quently,  work  done  on  a  mining  claim  prior  to  May  10, 1872,  cannot  be  considered  the  fint, 
or  any  part  of  the  first,  annual  expenditure  required  by  that  act,  and  the  several  amendments 
thereto. 

Appeal  from  a  judgment  of  the  second  district  court,  entered  in 
favor  of  the  plaintiff.    The  opinion  states  the  facts. 

P.  Denny  and  J.  O,  Srdherland^  for  the  appellants. 
Marshall  &  Boyle,  for  the  respondent. 

EmebsoKj  J.  The  respondent  brought  ejectment  against  the 
appellants  to  recover  a  mining  claim  called  by  him  the  Forest 

§ueen.  Bv  consent  the  case  was  tried  by  the  court  without  a  jury, 
pon  the  findings  of  fact  and  conclusions  of  law  found  and  filed  by 
the  court,  a  judgment  was  entered  in  favor  of  the  respondent,  from 
which  the  appellants  appeal,  claiming  that  upon  the  facts  found, 
they  are  entitled  to  judgment. 

The  record  in  the  case  was  not  printed,  but  the  briefs  of  coonael 
contain  all  the  findings  necessary  for  the  purpose  of  this  review, 
and  are  as  follows : 

1.  That  on  the  first  day  of  January,  1875,  Edward  W.  Thomp- 
son, the  plaintiff,  entered  upon  a  piece  of  ground  in  the  Liincom 
mining  district,  in  the  county  of  Beaver  and  territory  of  Utah,  and 
located  the  Forest  Queen  mine,  the  premises  described  and  claimed 
by  the  plaintiff  in  his  complaint,  by  erecting  a  monument  of  stakes 
and  stones  at  each  comer  of  the  location,  and  one  at  each  end  of 
the  center  line,  and  also  a  center  monument,  and  placed  on  each  a 
copy  of  the  location  notice,  and  marked  each  monument  so  as  to 
inaicate  which  or  what  monument  it  was,  and  within  twenty  days 
thereafter  filed  said  notice  for  record  in  the  office  of  the  recorder 
of  the  Lincoln  mining  district,  as  required  by  the  by-laws  of  said 
mining  district. 

7.  That  in  each  of  the  years  1880  and'  1881,  the  defendants 
caused  at  least  one  hundred  dollars'  worth  of  annual  work  to  be 
done  on  the  mine. 

8.  That  upon  the  tw;enty-third  day  of  March,  1871,  the  Grundy 
claim  or  lode  was  located;  that  on  the  twenty-ninth  diay  of  May. 
1871,  the  Hudson  claim  or  lode  was  located;  on  the  twenty-eighth 
day  of  August,  1871,  the  Elizabeth  claim  or  lode  was  located;  and 
the  location  notices  of  these  three  claims  were  filed  for  record 
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wiihin  the  time,  and  were  recorded  in  the  time  required  by  the  by* 
laws  of  the  Lincoln  mining  district,  and  that  said  locations  were  valid. 

9.  That  the  Homestake  mine  includes  within  its  limits,  and  is 
a  re-location  of  the  Forest  Qneen,  and  the  Forest  Queen  includes 
within  its  limits  the  Grundy,  Hudson  and  Elizabeth  lodes  or  claims. 

10.  That  upon  the  Elizabeth  lode  the  work  and  labor  required 
to  be  done,  in  order  to  hold  and  secure  a  claim  or  lode  by  or  under 
the  by-laws  of  the  Lincoln  mining  district  within  sixty  days  from 
and  after  the  filing  of  the  location  notice  for  record,  to  wit,  "  for 
each  claim  of  two  hundred  feet  there  shall  be  sunk  a  shaft  or  tunnel 
not  less  than  two  feet  in  depth;  said  shaft  shall  contain  not  less 
than  twenty  square  feet,  surface  measurement,"  was  done. 

11.  That  within  sixty  d^s  of  the  time  oi  filing  the  location 
notices  of  the  Grundy  and  Hudson  lodes  for  record,  the  work  and 
labor  required  to  be  performed  thereon  by  the  bv-laws  as  aforesaid, 
was  done  upon  each  of  said  lodes  or  claims  by  tLe  locators  thereof, 
or  their  assignees. 

12.  That  the  labor  performed  and  improvements  made  upon 
the  Grundy  by  its  locators  or  their  assigns  after  the  location  thereof, 
and  before  the  first  day  of  January,  1875,  were  worth  and  were  of 
the  value  of  two  hundred  dollars. 

13.  That  the  labor  performed  and  the  improvements  made  upon 
the  Hudson  by  the  locators  thereof  and  tneir  assigns,  after  the 
location  thereof  and  before  the  first  day  of  January,  1875,  were 
worth  and  of  the  value  of  one  hundred  and  fifty  dollars. 

14.  That  the  labor  performed  and  improvenients  made  on  the 
Elizabeth  claim  by  the  locators  thereof  and  their  assigns,  after  the 
location  thereof  and  before  the  first  day  of  January,  1875,  was  of 
the  vadue  of  fifty  dollars. 

15.  That  the  Grundy,  Hudson  and  Elizabeth  lodes  or  ledges  were 
each  of  one  thousand  feet  in  length  along  the  vein. 

16.  That  Uiere  was  not  upon  either  the  Grundy,  Hudson,  or 
Elizabeth  lodes  or  ledges  ten  dollars'  worth  of  labor  performed  or 
improvements  made  for  each  one  hundred  feet  in  length  of  said 
r^pective  lodes  or  claims,  after  the  tenth  da^  of  May,  1872,  and 
before  the  first  day  of  January,  1875,  as  required  by  section.  2324 
of  the  revised  statutes  of  the  United  States  (2d  edition  of  1878), 
and  the  act  of  congress,  approved  June  6th,  1874,  entitled  ''An  act 
to  promote  the  development  of  the  mining  resources  of  the  United 
States, •'  passed  May  10th,  1872,  and  that  the  original  locators  of 
the  Grundy,  Hudson  and  Elizabeth  lodes,  or  their lieirs,  assigns  or 
legal  representatives,  did  not  on  the  first  day  of  January,  1875,  or  at 
any  time  for  several  months  prior  thereto,  do,  or  try  to  do,  any 
work  or  labor  upon  either  of  said  lodes  or  ledges. 

17.  That  the  discovery  shaft  and  center  monuments  of  both  the 
Homestake  and  Forest  Queen  mines  or  locations  were  upon  the 
Ghnmdj  claim. 

The  only  question  upon  this  appeal  is  whether  work  done  on  a 
mining  claim  prior  to  May  10th,  1872,  can  be  considered  the  first. 
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or  any  part  of  the  first,  annual  expenditure  required  by  that  act  and 
the  several  amendments  thereto. 

Prior  to  the  act  of  May  lOth,  1872,  there  was  no  law  of  congress 
requiring  annual  labor  to  be  done  on  mining  claims  in  order  to  hold 
them.  When,  therefore,  that  act  speaks  oi  the  amount  of  work  to 
be  performed  or  improvements  made  each  year,  it  means  each  year 
from  and  after  its  passage.  By  the  several  amendments  of  March 
Ist,  1873,  and  June  6()h,  1874,  tne  time  for  making  the  first  annual 
expenditure  under  the  act  of  May  10th,  1872,  was  extended  to 
January  1st,  1875. 

The  required  amount  of  expenditure  in  labor  or  improvements 
not  having  been  expended  on  either  of  the  three  mining  claims 
mentioned  in  the  findings  at  any  time  between  the  tenth  day  of  May, 
1872,  and  January  1st,  1875,  they  became  relocatable  on  the  last- 
named  day. 

The  judgment  of  the  court  below  is  affirmed. 

HuNTEB,  0.  J.,  and  Twiss,  J.,  concurred. 


Pabley's  Pabk  Silveb  Mining  Company  v,  Eebb. 

FiUd  Fd}ruary  24, 1883, 

Voidable  Patent  to  MmiNa  Claim,  Attack  on.— A  patent  from  the  United  Stfttes  to 
a  mining  claim  may  be  avoided  in  equity  for  fraud,  mistake  or  misrepresentation  practioed 
upon  the  government.  The  validity  of  such  patent,  however,  cannot  be  questioned  unless  the 
facts  constituting  the  fraud,  mistake  or  misrepresentation  are  stated  in  the  findings.  Whether 
the  United  States  government  is  a  necessary  party  to  an  action  to  set  aside  a  patent  on  sudi 
grounds,  qucere. 

Appeal  from  a  judgment  of  the  first  district  court,  entered  in  favor 
of  defendants. 

The  complaint  in  this  action  contains  the  following  aUegationfl: 
That  the  plaintiff  is  a  New  York  corporation;  that  it  is  the  owner, 
subject  only  to  the  paramount  title  of  the  United  States,  and  in  the 
possession  of  the  Central  and  Lady  of  the  Lake  mining  claims, 
particularly  describing  them  by  metes  and  bounds;  that  the  defend- 
ant claims  some  interest  or  estate  in  said  premises,  or  some  part 
thereof,  adverse  to  said  plaintiff;  but  said  claim  of  said  defendant, 
as  said  plaintiff  avers  on  information  and  belief,  is  without  any  legal 
or  equitable  foundation,  and  void;  that  the  same  is  a  cloud  on  said 
plaintiff's  title,  and  an  injury  and  damage  to  said  plaintiff;  that  said 
plaintiff  is  greatly  embarrassed  in  the  use  and  disposition  of  its  said 
mining  claim,  and  thev  are  ^eatly  depreciated  in  value  by  reason  of 
said  adverse  claim;  tnat  said  defendant  has  not  any  estate,  right, 
title,  or  interest  whatever  in  or  to  said  land  and  premises  or  any  part 
thereof. 
The  complaint  concludes  with  the  following  prayer : 
1.  That  the  defendant  may  be  required  to  set  forth  the  nature 
of  his  claim,  and  that  all  adverse  claims  of  the  defendant  may  be 
determined  by  a  decree  of  this  court. 
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2.  That  by  said  decree  it  be  declared  that  the  defendant  has  no 
estate  or  interest  whatever  in  or  to  said  land  and  premises;  and  that 
the  title  of  said  plaintiff  is  good  and  valid. 

3.  That  the  defendant  be  forever  enjoined  and  debarred  from 
assertmg  any  claim  whatever  in  or  to  saia  land  or  premises  adverse 
to  the  plaintiff;  and  for  such  farther  and  other  relief  as  to  this  court 
shall  seem  meet  and  agreeable  to  equity,  and  for  plaintiff's  costs  of 
suit. 

The  defendant,  in  his  answer,  denies  that  the  plaintiff  is  the 
owner,  or  in  possession,  of  either  of  the  mining  claims  mentioned, 
and  that  the  plaintiff  has  ever  owned,  or  now  owns,  or  has  ever  been, 
or  now  is.  in  the  possession  of  such  portions  of  the  premises  de- 
scribed in  the  comolaint,  and  therein  called  the  Central  and  Lady 
of  the  Lake  mining  claims,  as  are  embraced  in  the  Clara  mining  claim, 
a  claim  owned  by  the  defendant;  and  admits  that  the  defendant 
claims  an  estate  and  interest  adverse  to  the  claim  of  the  plaintiff 
in  so  much  of  the  premises  described  in  the  complaint  as  is  em- 
braced in  the  said  Clara  mining  claim,  and  denies  that  he  has 
made,  or  makes,  any  claim  to,  or  claims  any  estate  or  interest  in,  the 
premises  described  by  the  complaint,  excepting  only  that  portion 
thereof  embraced  in  the  Clara  mining  claim,  as  the  same  is  therein 
described;  and  alleges  that  before  the  commencement  of  this  action 
he  was,  and  still  is,  the  owner  in  fee  under  a  patent  from  the  United 
States,  and  in  the  possession  of  the  Clara  mining  claim,  particularly 
describing  it,  from  which  it  appears  that  chere  is  a  surface  conflict 
between  the  Clara  and  both  claims  of  the  plaintiff.  The  answer  con- 
cludes with  the  prayer  that  plaintiff's  complaint  may  be  dismissed, 
and  all  relief  thereby  praved  for  be  denied,  and  for  costs,  and  for 
such  other  relief  as  may  oe  proper. 

The  case  was  tried  upon  the  following  stipulation  of  facts,  and  no 
oral  testimony  was  offered  or  taken  in  me  case : 

Stipulation  op  Facts. 
Facts  agreed  to  and  considered  as  if  fully  proved  by  plaintiff: 

1.  The  Central  mining  claim  was  located  August  19th,  1876,  and 
exhibit ' '  I "  is  a  correct  copy  of  the  location  notice. 

2.  The  said  mining  claim  was  originally  surveyed  for  application 
for  patent  August  2d,  1880,  and  application  for  patent  soon  after 
made  bv  the  plaintiff  or  its  grantor.  In  such  amplication  there  was 
omitted  from  the  Central  mining  claim  the  area  in  conflict  with  the 
Lady  of  the  Lake  mining  claim,  and  the  application  was  for  3.89 
acres  of  surface  ground,  colored  on  exhibit  ''3." 

3.  The  Ladv  of  the  Lake  mining  claim  was  located  July  25th, 
1875,  and  exhibit  '*  2"  is  a  correct  copy  of  the  location  notice. 

4.  Said  Lady  of  the  Lake  mining  claim  was  officially  surveyed 
for  application  of  patent  on  the  8th  day  of  July,  1876. 

5.  Said  mining  claims  and  the  Clara  mining  claim  are  correctly 
presented  on  the  annexed  or  accompanying  map,  marked  exhibit 
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6.  The  Central  mining  claim  and  the  Lady  of  the  Lake  mining  daim, 
at  the  commencement  of  this  action  were,  and  still  are,  the  prop- 
erty of  and  owned  by  the  plaintiff,  to  the  extent  that  the  locators 
and  their  grantees  could  convey  and  give  the  titie  to  the  same,  the 
plaintiff  having  succeeded  to  such  interest  as  said  locators  and  theii 
grantees  could  grant.  There  was  no  actual  possession  of  the  conflict 
and  disputed  areas  at  the  commencement  of  the  action.  But  the 
plaintiff  had  possession,  in  accordance  with  mining  laws  and  cus- 
toms, of  other  parts  of  the  Central  and  Lady  of  the  Lake  mining 
claims,  and  by  virtue  of  such  possession  was  also  in  possession  of 
the  conflict  areas,  if  such  conflict  areas  are  rightfully  a  part  of  the 
Lady  of  the  Lake  and  Central  mining  claims,  and  not  the  property 
of  the  defendant  under  his  patent  for  the  Clara  mining  claim. 
That  the  plaintiff  and  its  grantors  have  done  the  work  required 
by  law,  from  year  to  year,  to  the  commencement  of  this  action,  on 
tne  said  Lady  of  the  Lake  and  Central  mining  claims  respectively. 

7.  The  annexed  cop;^  (printed)  of  the  by-laws  of  the  Blue  Ledge 
mining  district,  in  which  the  premises  in  question  are,  and  during 
all  the  time  mentioned  in  this  stipulation  have  been  situated,  is  cor- 
rect, and  correctly  states  and  shows  the  by-laws  passed  and  s^opt-ed 
in  said  district,  and  all  of  them,  and  the  dates  when  the  same  were 
adopted. 

Facts  agreed  to,  and  considered  as  if  fully  proved  by  the  defend- 
€mt: 

1.  The  Clara  mining  claim  was  located  June  28th,  1872,  and  ex- 
hibit ''A,**  annexed,  is  a  correct  copy  of  the  location  notice. 

2.  Said  mining  claim  was  officially  surveyed  for  application  for 
patent  March  31st,  1876. 

3.  Application  for  patent  under  said  notice  and  survey  was  made 
in  the  United  States  land  office  at  Salt  Lake  City,  Utah,  April  28th, 
1876;  the  application  included  an  application  for  the  Clara  mill 
site. 

4.  The  Clara  mining  claim  was  entered  and  paid  for  at  said  office 
February  20th,  1879. 

5.  The  patent  for  the  Clara  mining  claim  was  granted  on  the 
6th  day  of  February,  1880,  under  said  application  and  on  said  entry, 
to  the  defendant,  who  had  succeeded  to  the  interest  of  the  locators 
and  their  grantees,  and  the  said  claim  as  patented  is  correcUy  shown 
on  plaintiff's  exhibit  ''3."  A  copy  of  the  patent  maybe  annexed  and 
made  a  part  of  the  case,  in  this  court,  or  on  any  appeal. 

6.  On  the  27th  day  of  June,  1876,  and  during  the  sixty  days* 
publication  of  the  notice  of  application  for  patent  for  the  Clara 
mining  claim  and  mill  site,  the  owners  of  the  Lake  mining  claim  filed 
in  the  United  States  land  office  an  adverse  claim  against  said  appli- 
cation for  patent,  and  thereby  made  an  adverse  claim  to  the  areas  in 
conflict  between  the  Lady  of  the  Lake  mining  claim  and  the  Clara 
mining  claim  and  Clara  mill  site. 

On  the  25th  day  of  July,  1876,  agreements  in  writing  were  made 
between  the  owner  of  the  Lady  of  the  Lake  mining  claim  and  the 
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applicants  for  patent  for  the  Clara  mining  claim  and  mill  site,  as 
foIiowB:  An  agreement  whereby  the  owners  of  the  Clara  mill  site 
relinqnished  their  application  for  patent  for  so  much  thereof  as  con- 
flicted with  the  Lady  of  the  Lake  mining  claim;  and  the  owners  of 
the  Lady  of  tiie  Lake  mining  claim  agreed  in  consideration  thereof 
to  prosecute  their  application  for  patent  for  said  claim  with  dili- 
gence, and  when  patent  was  obtained,  to  convey  to  the  owners  of 
said  mill  site,  or  their  assignees,  the  area  in  conflict  between  said 
mill  site  and  said  Lady  of  the  Lake  mining  claim,  excepting  and  re- 
serving, however,  to  the  owners  of  the  Lady  of  the  Lake  mining 
claim  any  mineral  vein  or  veins  under  the  surface  of  said  conflict 
area,  and  also  the  right  to  mine  and  extract  any  minerals  therein. 
And  the  owners  of  the  Clara  mining  claim  agreed  not  to  protest 
the  application  for  patent  for  the  Lady  of  the  Lake  mining  claim; 
and  at  the  same  time,  the  owners  of  the  Lady  of  the  Lake  mining 
claim^  as  part  of  same  agreement,  made  and  delivered  to  the  ap- 

?licants  for  patent  for  the  Clara  mining  claim,  and  also  filed  in  the 
Fnited  States  land  office  a  written  withdrawal,  relinquishing  their 
Baidprotest  and  adverse  claim  against  the  application  for  patent  for 
the  Qlara  mining  claim,  and  released  to  the  united  States  and  their 
grantees  the  lands  and  premises  in  conflict  between  the  said  Clara 
and  the  Lady  of  the  Lake  mining  claims,  the  said  conflict  area  con- 
taining forty  one-hundredths  of  an  acre,  more  or  less. 

7.  That  on  the  4th  day  of  May,  1872,  it  was  known  to  the  min- 
ers of  the  Blue  Ledge  mining  district  that  an  act  of  Congress 
relating  to  the  location  and  extent  of  mining  claims  upon  mineral 
lands  of  the  United  States  had  passed,  or  was  about  to  be  passed. 

8.  The  premises  in  dispute  being  the  conflict  area  between  the 
Olara  mining  claim  and  the  Lady  of  the  Lake  and  Central  mining 
claims,  are  of  the  value  of  more  than  one  thousand  dollars,  and  the 
area  in  conflict  between  the  Central  and  Clara  mining  claims  is  of 
the  value  of  more  than  one  thousand  dollars. 

It  is  stipulated  that  the  foregoing  are  all  the  facts  in  the  case,  and 
the  case  mav  be  heard  and  determined  therein,  or  on  such  of  them 

90 

as  the  coort  may  hold  material  and  admissible  in  evidence;  each 
party  reserving  the  right  to  object  to  tUe  materiality  and  competency 
of  any  of  said  facts,  as  fully  as  he  or  it  could  do  if  proof  thereof 
was  offered  at  the  hearing. 

And  the  defendant  now  objects  to  the  competency  and  admissi- 
bility of  item  seven  in  the  plaintiff's  facts,  and  any  other  facts  or 
eridence  offered  with  a  view  to  attack  or  impeach  the  validity  of  the 
Ghura  patent,  on  the  ground  that  these  are  not  the  proper  parties  to 
the  action,  or  any  foundation  laid  in  the  pleadings,  or  any  legal  or 
equitable  ground  set  forth  in  the  complaint  to  justify  an  impeach- 
ment of  the  patent  title. 

The  court  made  and  filed  the  following  findings : 

This  action  having  been  heretofore  submitted  to  the  court  on  the 
pleadings,  stipulation  of  the  parties  as  to  the  facts,  and  the  argu- 
ment of  counsel;  Messrs.  Sutherland  &  McBride  appearing  as  coun- 


436  West  Ooast  Befobteb.  [[Bnp.  Ot.  TJiah. 

« 

sel  for  the  plaintiff,  and  Burnett,  Harkness  and  Eirkpatrick  as  oonn- 
sel  for  defendant;  and  the  cause  having  been  duly  considered,  the 
following  findings  of  fact  and  conclusions  of  law  are  now  made,  to 
wit: 

It  is  found  that  the  facts  are  as  stipulated  by  the  respective  parties 
in  the  stipulation  now  filed,  and  the  exhibits  thereto  attached,  and 
said  stipulation  as  to  facts  is  adopted  by  the  court  as  a  finding  of 
facts.  And  as  conclusions  of  law,  it  is  found  that  the  defendant 
owns  and  is  entitled  to  the  possession  df  the  area  in  conflict  between 
the  Olara  mining  claim  and  the  Central  and  Lady  of  the  Lake  min- 
ing claims,  and  that  the  plaintiff  at  the  time  of  the  commencement 
of  the  action  did  not  own,  and  was  not  entitled  to  the  possession  of 
said  conflict  area,  or  any  part  thereof.  That  the  defendant  is  en- 
titled to  judgment  in  accordance  with  these  findings,  and  dismissing 
the  plaintiff's  action  on  the  merits,  and  for  costs  of  suit. 

Judgment  entered  accordingly,  from  which  plaintiff  appeals. 

Sutherland  &  McBride^  for  the  appellant. 

Burnett,  Harkness  &  Kirkpatrick,  for  the  respondent. 

Emebson,  J.  This  is  an  action  under  the  254th  section  of  the 
practice  act.  The  complaint  is  in  the  most  general  terms,  and  sim- 
ply avers  that  the  respondent  claims  some  estate  or  interest  in  the 
{>remises  in  controversy,  or  some  part  thereof,  adverse  to  the  appel- 
ant, which  interest  or  claim,  it  is  averred,  on  information  and  be- 
lief, is  without  any  legal  or  equitable  foundation  and  void,  and  that 
it  is  a  cloud  upon  the  title,  etc.,  the  usual  formal  allegation.  The 
respondent  pleads,  and  the  agreed  facts  show,  a  patent  to  him  from 
the  United  States,  including  the  ground  in  controversy.  In  view  of 
the  facts  set  out  in  the  agreed  statement,  the  most  that  can  be  said 
as  against  this  patent  is  that  it  is  voidable,  and  not  void. 

Passing  by  the  question  whether  an  action  can  be  maintained  to 
set  aside  a  voidable  patent  granted  by  the  United  States  without 
making  h  a  party,  this  complaint  is  insumcient  to  authorize  the  ad- 
mission of  evidence  attacking  the  validity  of  the  patent  or  to  sustain 
a  judgment  or  decree  of  the  court  annulling  it.  Such  a  decree  would 
not  be  in  accordance  with  any  specific  relief  demanded  by  the  ap- 
pellant, and  could  not  be  included  in  the  general  clause  for  relief 
under  the  149th  section  of  the  practice  act,  as  it  would  not  be  con- 
sistent with  the  case  made  by  the  complainant,  or  embraced  in  the 
issues.  Counsel  for  appellant  sav,  in  their  brief,  that  **  the  object 
of  the  suit  is  to  have  an  adverse  claim  annulled."  The  adverse  claim 
is  shown  to  be  based  upon  a  patent  title  from  the  government.  No 
objection  is  made  that  the  patent  is  void  upon  its  face,  or  otherwise 
informal.  The  government  certainly  had  tne  title;  the  patent  is  not 
unauthorized  or  prohibited  hj  any  law,  and  is  between  competent 
parties,  and  is  voidable  only  m  equity  for  some  mistake,  fraud  or 
misrepresentation  practiced  upon  the  government:  Kahn  v.  Old 
Telegraph  M.  Co.,  2  Utah,  174.  Granting  that  this  may  be  done 
without  making  the  party  defrauded,  the  government,  a  party  to  Ute 
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action,  the  acts  of  fmnd,  misrepresentation,  and  the  like,  must  be 
specified  in  the  complaint,  or  it  will  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action:  Semple  v.  Hagar,  27  Cal.  183.  As  the 
members  of  the  court  are  not  prepared  to  pass  upon  the  remaining 
point  raised  on  this  appeal,  and  as  the  one  discussed  is  decisive  of 
the  case,  the  judgment  of  the  lower  court  dismissing  the  action  is 
affirmed. 
HuNTEB,  C.  J.,  and  Twiss,  J.,  concurred. 


Logan  Citt  v.  Buck. 

FUed  July  96, 1883. 

PBomBinoN  OF  Salb  or  Liquobs— Gonsirugtion  of  ORDiNAyox.— ^The  proTision  of  the 
oty  charter  of  Logan  City  granting  power  to  the  city  council  by  ordinance  to  *'  Ucense,  regu- 
latoy  prohibit  or  restrain  ^  certain  persons,  places  and  business,  out  which  fails  to  state  what 
acts  may  be  licensed,  reeulated,  prohibited  or  restrained,  does  not  authorize  the  passage  of  an 
ordinance  prohibiting  all  persons  form  selling,  manufacturing,  giving  away  or  disposing  of  any 
spiritaons  liquorB. 

Appsal  from  a  judgment  of  the  district  court,  entered  in  fayor  of 
the  plaintiff.    The  opinion  states  the  facts. 

W.  S.  Dickaon,  for  the  appellant. 
Sheeks  A  Batolins,  for  the  respondent. 

Twiss,  J.  The  proceedings  in  this  case  were  instituted  before  a 
justice  of  the  peace  upon  affidavit  duly  filed  char^iug  that  the  de- 
fendant on  the  '^tweniy-fo^t  day  of  July,  1882,"witnin  the  corporate 
limits  of  Logan  City  unlawfully  did  sell  and  dispose  of  intoxicating 
liquors  to  the  affiant,  to  wit,  two  drinks  of  whisky,  for  the  sum  or  price  of 
twenty-fiye  cents,  contrary  to  the  provisions  of  an  ordinance  of  said 
city  prohibiting  the  manufacture  and  disposal  of  liquors,  passed 
January  13th,  1879.  There  was  judgment  against  the  defendant,  who 
appealed  to  ike  district  court,  where  the  defendant  demurred  to  the 
mdavit  or  complaint,  alleging  as  grounds  of  demurrer  ''that  said 
complaint  does  not  state  facts  sufficient  to  constitute,  an  offense 
against  any  valid  ordinance  of  Logan  City;  that  the  court  has  not 
jurisdiction  to  try  said  action."  The  demurrer  being  overruled,  the 
defendant  pleaded  not  guilty.  Upon  trial  the  plaintiff  offered  in  evi- 
dence an  ordinance  of  Logan  Oity,  to  which  the  defendant  objected, 
stating  as  grounds  of  objection  that  said  ordinance  and  all  parts 
thereof  were  incompetent,  irrelevant  and  immaterial,  for  the  reason 
that  it  was  in  conflict  with  the  policy  of  the  laws  of  the  territory  of 
Utah;  that  the  city  council  of  Logan  Citr^  had  no  power  or  authority 
under  the  charter  of  said  cit]^to  pass  said  ordinance,  and  that  it  was 
contrary  to  the  laws  and  policy  of  the  United  States.  The  district 
court  overruled  the  objections  and  allowed  the  ordinance  to  be  re- 
ceived in  evidence.  There  was  a  verdict  of  guilty  and  judgment 
thereon,  a  motion  for  a  new  trial  was  filed  and  overruled  and  ap- 
peal taken  to  this  court. 
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The  provisioiiB  of  the  city  charter  of  the  plaintiff,  under  or  by 
virtue  of  which  it  is  claimed  the  plaintiff  was  authorized  to  pass  the 
ordinance  alleged  to  have  been  violated  by  the  defendant,  are  as  fol- 
lows :  "  The  city  council  shall  have  power  bv  ordinance"  (section  31) 
*^  to  license,  regulate,  prohibit  or  restrain  the  manufacturers,  sellers 
or  vendors  of  spirituous  or  fermented  li(]^uors,  tavern-keepers,  dram 
or  tippling  shop  keepers,  boarding,  victualing  or  coffee  houses, 
restaurants,  saloons  or  other  houses,  or  places  for  the  selling  or 
ffiving  away  of  vinous  or  other  liquors,  whether  ardent,  vinous  or 
fermented.' 

The  provisions  of  the  ordinance  material  to  this  case  are:  "It 
shall  be  unlawful  for  any  person  or  persons  to  manufacture,  sell  or 

{;ive  awav,  or  dispose  of  in  any  manner,  any  spirituous,  vinous  or 
ermented  liquors  or  intoxicating  drink  withm  the  corporate  limitB 
of  Logan  City." 

The  ordinance  imposed  as  a  penalty  for  its  violation  a  fine  and 
imprisonment.         i'  ^        ^ 

The  material  question  before  us  is,  had  the  plaintiff,  under  the 
above-cited  statutory  provision,  authoriiy  to  pass  this  ordinance  ? 
Was  the  ordinance  valid  ?  Baising  no  question  as  to  the  power  of 
ihe  territorial  legislature  to  authorize  cities  by  grant  of  charter 
power  to  prohibit  the  sale  of  intoxicating  liquors  in  their  respective 
corporate  limits,  we  proceed  to  the  q[uestion,  was  such  power  granted 
to  tne  plaintiff,  or  to  ltd  city  council  ? 

Cities  are  the  creatures  of  the  legislative  will,  and  are  created  by 
express  le^slative  enactment  for  the  purpose  mainly  that  the  people 
within  their  territorial  limits  may  thereby  oe  enabled  for  their  own  m- 
terest  and  advantage  to  administer  their  local  or  internal  concerns, 
or,  in  other  words,  that  they  may  have  the  power  of  local  self-govern- 
ment. The  interests  committed  to  the  municipalities  are  numerous 
and  complex  and  constitute  an  important  element  in  our  republi- 
can form  of  government.  They  possess  and  can  exercise  no  power  not 
conferred  upon  them.  They  have  no  original  or  inherent  right  of 
legislation,  like  the  legislature  of  a  state,  but  their  authority  is  dele- 
gated and  is  limited  by  the  terms  of  their  organic  laws,  and  to  such  acts 
as  are  necessary  to  enable  them  to  carry  into  effect  such  powers  as 
are  expressly  granted,  and  the  objects  and  purposes  of  their  creation: 
City  of  Lafayette  v.  Oox,  6  Lid.  38;  Bootne  v.  Town  of  Woodbury, 
32  Conn.  118. 

Mr.  Dillon  in  his  work  on  municipal  corporations,  sec.  89,  very 
clearly  states  the  law  as  follows.  He  says :  ''  It  is  a  general  and  undis- 
puted proposition  of  law  that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no  other : 

''  1.  Those  granted  in  express  words. 

' '  2.  Those  necessary  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted. 

''3.  Those  essential  to  the  declared  object  and  purposes  of 
{;he  corporation — ^not  simply  convenient,  but  indispensable.  Any 
fair  reasonable  doubt  concerning  the  existence  of  power  is  rendered 
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by  the  oonrts  against  the  corporation  and  the  power  is  denied.  Of 
every  monicipality  the  charter  or  statute  by  which  it  is  created  is 
its  organic  act.  Neither  the  corporation  nor  its  officers  can  do  any 
act,  nor  make  any  contract,  nor  incur  any  liability,  not  authorized 
thereby.    All  acts  beyond  the  scope  of  the  power  granted  are  voi  d." 

This  doctrine  is  sustained  by  many  authorities,  among  which  are 
MiDtum  y.  Minturn,  23  How.  435;  Cass  County  v.  McCree,  96 
111.  286;  Marian  v.  Moody's  Exrs.,  25  Iowa,  163;  Thomson  v.  Lee 
County,  3  Wall.  327. 

Although  city  ordinances  must  conform  strictly  to  the  statutes 
authorizing  them,  and  no  power  is  deemed  to  be  granted  except 
each  as  are  within  these  rules,  yet  when  the  statute  without  ambig- 
mty,  with  a  clearness  near  to  certainty,  grants  a  power,  it  is  not  within 
the  province  of  the  courts  to  limit  an  ordinance  within  the  power. 
The  affidavit  of  complaint  does  not  expressly  allege  that  the  defend- 
ant at  the  time  he  sold  the  whisky  therein  mentioned  was  of  any 
one  of  the  several  classes  of  persons  or  was  a  keeper  of  any  one  of 
the  several  kinds  of  places  named  in  the  statute,  but  giving  to  the 
plaintiff's  cause  the  benefit  of  the  presumption  that  he  was,  and  as- 
suming^ as  we  must,  that  the  ordinance  is  not  valid  unless  authorized 
by  the  statute,  we  will  consider  the  section  relied  upon  by  the  plaint- 
iff for  the  purpose  of  determining  the  question  of  tne  case. 

Undoubtedly  the  statute  authorizes  the  city  council  by  ordinance 
to  license,  or  regulate,  or  restrain  the  persons,  business  and  places 
therein  named,  but  the  grant  of  power  to  license,  regulate  and  restrain 
is  not  a  power  authorizing  prohibition.  Power  for  the  latter  should  at 
least  be  as  clearly  expressed  as  for  the  former  purpose,  and  in  both 
cases  it  must  be  reasonably  free  from  doubt  and  ambiguity.  Is  the 
power  to  prohibit  thus  stated  in  the  statute  ?  I  am  of  the  opinion 
that  it  is  not.  If  it  is  there,  in  what  words  or  terms  is  it  to  be 
found,  and  what  can  an  ordinance  under  it  prohibit  ?  I  do  not  find 
in  it  words  granting  power  to  the  city  council  to  prohibit '  *  the 
manufacturers,  sellers  or  vendors  of  spirituous  or  fermented  liquors*' 
from  manufacturing,  selling  or  vending  spirituous  or  fermented 
hquors.  If  the  statute  hj  lorce  of  construction  is  to  be  thus  read 
and  understood,  we  must  interpolate  words  expressing  a  power  not 
found  in  the  language  used.  This  we  cannot  do.  If  the  word 
' 'prohibit''  is  to  be  applied  to  the  several  classes  of  persons,  business 
and  places  named  in  the  statute  and  the  necessary  words  supplied 
to  express  clearly  a  power  to  prohibit  the  manufacturing,  selling  or 
vending  of  spirituous,  fermented,  ardent  or  vinous  liquors  by  the 
persons  and  at  the  places  therein  named,  a  new  section  would  have 
to  be  written,  so  different  in  terms  and  phraseolo^  as  to  have  but 
little  resemblance  to  the  one  now  under  consideration. 

Being  of  the  opinion  that  the  statute  in  question,  if  it  does  not 
utterly  faU  as  a  grant  of  power  authorizing  prohibition,  is  so  obscure 
in  terms  as  not  only  to  admit  of  reasonable  doubt  as  to  the  power^ 
but  to  force  it  upon  the  mind,  notwithstanding  a  desire  to  give  to 
the  ordinance  every  reasonable  intendment  in  its  favor,  there  is  no 
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avoiding  the  conclusion  that  the  district  court  erred  in  admitting 
as  evidence  the  ordinance  of  the  city,  plaintiff,  a  violation  of  which, 
by  the  defendant,  is  the  alleged  cause  of  action  against  him. 

There  are  other  assignments  of  error,  but  as  the  decision  of  this 
question  is  decisive  of  the  case,  expression  of  opinion  upon  the 
others  is  unnecessary. 

The  judgment  of  the  district  court  is  reversed  and  the  case  re- 
mandea. 

HuNTEB,  G.  J.,  concurred.      Emebson,  J.,  dissented. 


People  v.  Reese  et  al. 

Fa^d  January  15,  I884. 

Qualification  of  Jdsobs,  Citizenship  of. — ^A  juror  must  be  a  citizen  of  the  United 
States.  If  he  is  not,  a  want  of  such  qualification  vitiates  a  verdict  of  conviction,  where 
there  has  been  no  negligence  or  want  of  watchfulness  on  the  part  of  the  defendant  in  failing 
to  discover  the  disqualincation. 

Waiver  of  Qualification. — ^Where  a  juror,  in  answer  to  a  question  put  to  him  under  the 
direction  of  the  court,  says  he  is  a  citizen  of  the  United  States,  the  d^endant,  if  he  has  no 
reason  to  doubt  the  truthfulness  of  such  statement,  may  examine  such  juror  as  to  his  other 
oualifications,  without  reference  to  his  qualification  of  citizenship,  and  if  it  afterward  appem 
tnat  the  juror  was  not  a  citizen,  the  objection  to  him  on  such  ground  will  not  be  waived  by 
failing  to  examine  him  as  to  his  qualification  in  that  respect 

Appeal  from  a  judgment  of  the  district  court,  entered  upon  a 
verdict  convicting  ihe  defendant  of  housebreaking.  The  opinion 
states  the  facts. 

e/.  8.  Boreman,  for  the  appellant. 
Z.  Snow,  for  the  respondent. 

Twiss,  J.  The  indictment  in  .this  case  charges  the  defendant, 
Ellis  Beese,  and  four  others  with  the  crime  of  housebreaking. 
Upon  the  trial  there  was  a  verdict  of  guilty. 

The  defendant  filed  a  motion  for  a  new  trial  based  upon  several 
grounds,  one  of  which  was  that  Joseph  S.  Morris,  one  of  the  jury 
before  which  the  defendants  were  tried,  was  not  a  citissen  of  the 
United  States.  The  aifidavit  in  support  of  the  motion  also  stated 
that  neither  of  the  defendants  knew  or  had  reason  to  believe  that 
Morris  was  not  a  citizen,  until  after  the  verdict.  These  statements 
were  not  denied  by  the  prosecution,  but  were  admitted  to  be  true. 
The  juror  upon  his  examination,  under  oath  as  to  his  qualifications, 
said  he  was  a  citizen  of  the  United  States.  The  motion  for  a  new 
trial  was  overruled,  and  judgment  w€is  rendered  on  the  verdict. 

The  defendants  appealed  to  this  court.  The  only  question  before 
us  is,  did  the  court  Delow  err  in  overruling  the  motion  ? 

The  act  of  congress  approved  June  23d,  1874,  commonly  known 
as  the  Poland  bill,  provides  that  the  clerk  of  the  district  court  in 
each  judicial  district,  and  the  judge  of  probate  of  the  countv  in 
which  the  district  court  is  next  to  be  holden,  shall  prepare  a  jury 
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list  of  two  hundred  names,  citizens  of  the  United  States,  from 
which  grand  and  petit  jurors  shall  be  drawn.  The  criminal  pro- 
cedure act  of  the  territory  provides  that  * 'every  male  citizen  of  the 
United  States  is  an  eligible  juror,  who  is  over  twenty-one  years  of 
affe,"  and  possesses  certain  other  qualifications  specifically  stated. 
tLb  jurors  being  drawn  from  this  list  prepared,  in  the  light  of  these 
two  statutory  provisions  a  defendant  may  reasonably  presume  that 
the  names  of  none  but  citizens  of  the  United  States  are  upon  it, 
and  we  are  of  the  opinion  that  when  a  man  presents  himself  in  court 
in  obedience  to  a  summons  requiring  him  to  appear  as  a  juror,  and 
in  answer  to  a  question  put  to  him  under  the  direction  of  the  court 
as  to  his  qualifications  as  a  juror,  says  he  is  a  citizen  of  the  United 
States,  and  the  defendant  in  a  criminal  cause  charged  with  a  felony 
has  no  reason  to  doubt  the  truthfulness  of  such  statement,  such 
defendant  may  examine  such  juror  as  to  his  qualifications  under  the 
territorial  statutes  without  further  reference  to  the  primal  or  funda- 
mental qualification  of  citizenship,  although  after  the  verdict  he 
may  learn  that  the  juror  was  mistaken  in  his  statement,  and  that  in 
fact  he  was  not  a  citizen  and  not  thereby  waive  his  right  to  a  trial 
by  a  constitutional  jury  of  twelve  men  possessing  the  qualifications 
or  citizenship:  Hill  v.  People,  16  Mich.  851;  Quinn  v.-  Halbert,  52 
Vt.  366. 

As  there  was  not  only  no  intention  to  waive  this  qualification, 
bnt  no  negligence  or  want  of  watchfulness  on  the  part  of  the  defend- 
ant which  ordinarily  would  make  a  waiver  of  a  right,  we  cannot 
hold  that  the  facts  in  this  case  are  such  as  should  deprive  the 
defendant  of  this  important  constitutional  right. 

The  court  is  therefore  of  the  opinion  that  the  motion  for  a  new 
trial  ought  to  have  been  sustained  and  a  new  trial  granted,  that 
the  judgment  of  the  district  court  be  reversed,  the  case  remanded 
and  a  new  trial  ordered. 

HuNTEB,  C.  J.,  and  Emebson,  J.,  concurred. 


Salt  Lake  Gitt  v.  Hollistbb. 

Filed  Februarv  8, 188S. 

» 

Mdvioipal  Ck>BPOBA'noir,  Liabilttt  of  for  Gallon  Tax  on  Disttlled  Spirits.— A  mtinic- 
ipal  oorporation  is  liable  to  the  United  States  for. the  amount  of  the  gallon  tax  upon  spirits 
oirtilled  with  its  funds,  by  its  officers  and  legally  constituted  agents,  acting  for  and  in  its 
name,  when  such  spirits  are  sold  and  disposeci  of  without  paying  the  duties  thereon,  and 
tile  prooeeds  thereof  are  paid  to,  received  and  appropriated  by  the  city^  although  all  of  such 
acU  were  unaathorized  by  the  city's  charter,  and  a  part  of  them  were  m  violation  of  acts  of 
ooncresB. 

MoNKT  Paid  ttndeb  Protest  bt  such  Citt  in  Satisfaction  of  suoh  Dutibs  cannot  be 
recovered  bock. 

Appeal  from  a  Judgment  of  the  district  court  entered  in  favor  of 
the  defendant.     The  opinion  states  the  facts. 

No.  14— 6. 
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Twiss,  J.  The  complaint  alleges  that  the  plaintiff  is  a  manici- 
pality  incorporated  by  a  public  act  of  the  territorial  legislature  in 
1850,  and  since  then  nas  continuously  acted  as  such;  the  defendant 
is  the  United  States  collector  of  internal  revenue  for  the  district  of 
Utah  territory;  that  in  June,  1876,  the  United  States  commissioner 
of  internal  revenue  erroneously  set  down  and  assessed  against 
the  plaintiff  a  special  tax  of  $10,760  upon  spirits  alleged  to  have 
been  distilled  by  the  plaintiff  between  the  2d  day  of  March, 
1867,  and  the  26th  day  of  August,  1878,  and  not  deposited  in  the 
bonded  warehouse  of  the  United  States  as  required  by  law;  ihat 
said  tax  list  was  placed  in  the  hands  of  the  defendant  for  collection, 
who  demanded  of  the  plaintiff  the  payment  of  said  tax.  and  threat- 
ened that  unless  the  same  were  paid  he  would  seize  upon  and  sell 
at  public  auction  sufficient  of  the  property  of  the  plaintiff  to  pay 
said  special  tax,  with  interest  and  penalty;  that  on  the  14th  day  of 
August,  1877,  while  the  defendant  so  threatened,  and  was  aboat  to 
seize  upon  and  sell  the  property  as  aforesaid,  the  plaintiff,  protest- 
ing against  payment  of  said  tax  or  claim  hj  defendant,  notified  the 
deiendant  tnat  suit  would  be  brought  against  him  to  recover  the 
same,  and  that  the  plaintiff  might  not  be  dispossessed  of  its  prop- 
erty by  the  defendant,  paid  to  the  defendant  the  amount  of  said  tax 
claimed  by  him,  amounting,  with  interest  thereon,  to  $12,051.75; 
that  the  plaintiff  appealed  to  the  commissioner  of  internal  revenue, 
praying  that  the  tax  be  abated ;  that  ttie  sum  so  paid  to  defendant 
t>y  plaintiff  be  refunded;  that  the  commissioner  has  failed  to  render 
Any  decision  on  the  appeal  and  prayer  of  the  plaintiffs,  or  to  canse 
fiaid  sum  of  money,  or  any  part  thereof,  to  be  refunded  or  restored 
to  the  plaintiff,  and  prays  judgment  for  the  amount  so  paid  to  the 
defendant,  with  interest  thereon. 

The  answer  admits  the  municipal  character  of  the  plaintiff,  the 
setting  down  and  assessing  a  tax  against  the  plaintiff  upon  spirits 
distilled  by  the  plaintiff  during  the  time  and  not  deposited  in  the 
bonded  warehouse  of  the  United  States,  as  alleged  and  set  forth 
in  the  complaint;  and  alleges  that  a  list  containing  the  said  gallon 
tax  assessed  by  the  commissioner  of  intemsd  revenue  of  the  United 
States  was  placed  in  the  hands  of  defendant  for  collection,  and  avers 
that  it  thereby  became  and  was  his  duty  to  collect  the  same;  denies 
that  the  tax  was  illegally  or  erroneouslv  set  down  or  assessed  against 
the  plaintiff  b^  the  commissioner,  and  avers  that  the  plaintiff,  dur- 
ing edl  ihe  time  between  March  2,  1867,  and  the  26th  day  of 
Ausust,  1878,  was  actually  engaged  in  distilling,  producing  and 
dealing  in,  as  a  distiller,  the  spirits  so  assessed  as  aforesaid,  and 
received  and  appropriated  the  benefit  arising  therefrom;  that  the 
assessment  of  the  g;ailon  tax  was  made  upon  distilled  spirits  actaallj 
produced  and  distilled  by  the  plaintiff,  and  upon  which  there  had 
not  been  paid  the  gallon  tisix  required  by  law,  said  spirits  not  having 
been  deposited  in  the  bonded  warehouse  of  the  tJnited  States  by 
plaintiff,  as  reauired  by  law,  and  taken  from  said  distillery  by  the 
plaintiff  and  sold  and  the  proceeds  thereby  put  into  its  treasury. 
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The  defendant  farther  answering  says:  ''  That  the  plaintiff  during 
the  time  mentioned  in  plaintiff's  complaint  regularlf  reported  and 
paid  to  the  collector  of  internal  revenue  of  the  United  States  the 
gallon  tax  due  upon  a  quantity  of  spirits  distilled  and  produced  by 

Slaintiffy  but  neglected  to  report  all  of  the  spirits  it  actually  pro* 
need  and  distilled  and  for  and  upon  which  the  said  gallon  tax  was 
due  and  owing  to  the  United  States,  and  that  the  tax  so  assessed  as 
aforesaid  is  the  tax  upon  the  spirits  produced  and  distilled  in  excess 
of  the  amount  so  reported  by  plaintiff  and  upon  which  no  tax  was 
ever  assessed  or  collected  to  the  time  of  the  payment  mentioned  in 
plaintiff's  complaint  and  answer;"  adinits  that  defendant  did  threaten 
to  seize  and  sell  the  property  of  plaintiff  to  pay  said  tax,  and  that 
the  plaintiff  paid  the  defendant  the  amount  of  said  tax  with  interest, 
but  avers  that  he  had  no  knowledge,  information  or  belief  for  what 
reason  plaintiff  paid  the  same. 

To  this  answer  plaintiff  demurred,  alleging  as  ground  of  demurrer 
"that  said  answer  does  not  state  facts  sufficient  to  constitute  a 
defense  to  said  action.  The  demurrer  was  overruled  by  the  district 
court  and  the  plaintiff  electing  to  stand  upon  the  demurrer,  judg- 
ment was  rendered  for  the  defendant,  from  which  judgment  the 
plaintiff  appeals  to  this  court. 

Counsel  for  plaintiff  claims  that  a  municipal  corporation  is 
incapable  of  acting  except  within  its  corporate  powers  and  by  its 
authorized  agents  or  officers.  Wherefore,  the  averment  that  a  city 
has  done  a  certain  act  involves  the  assertion  of  two  things:  First, 
that  it  had  the  power  under  its  charter  to  do  it;  and,  second,  that 
it  has  exercised  such  power.  Unless  the  former  of  these  be  true,  the 
latter  is  impossible.  That  the  business  of  distilling  or  manufactur- 
ing spirits  nas  ever  been  wholly  foreign  to  the  objects  of  the  plaint- 
iff corporation  and  entirely  outside  of  the  scope  of  its  corporate 
power  as  defined  in  its  charter;  that  taking  money  from  the  city 
treasurer  and  with  it  setting  up  and  operating  a  distillery  in  behalf 
of  the  city,  falsely  reporting  the  city  as  a  distiller,  taking  the  money 
of  the  citj  to  pay  the  illegsd  tax  upon  distilled  spirits,  selling  spirits 
thus  distilled  and  paying  the  money  received  therefor  into  the  city 
treasury,  are  all  acts  of  persons  without  authority,  and  the  money 
used  for  the  purpose  of  distilling  spirits  is  a  misappropriation  of 
the  city  funds;  that  the  charter  of  the  city  shields  its  inhabitants 
from  the  consequences  of  such  acts. 

As  a  general  rule  it  may  be  said  that  a  municipal  corporation 
cannot  by  its  cigents,  officers  or  city  council  bind  itself  by  any  con- 
tract outside  of  the  scope  of  its  power,  or  entirely  foreign  to  the 
purposes  of  the  corporation;  that  unauthorized  contracte  are  void, 
and  in  action  thereon  the  corporation  may  successfully  interpose  the 
plea  of  uUra  vires:    Dillon  on  Mun.  Corp. ,  3d  ed. ,  sec.  457. 

The  pleadings  in  this  case  show  neither  a  contract  between  the 
plaintiff  and  uie  defendant,  nor  between  the  city  and  any  party 
under  whom  the  defendant  claims.  But  they  do  allege  that  from 
March  2,  1867,  to  August  26,  1878,  the  city  was  engaged  in  tiie 
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business  of  distilling  spirits;  that  for  a  part  of  the  spirits  thus  dis- 
tilled she  made  regular  reports  to,  and  paid  to  the  collector  of  inter- 
nal revenue  the  gallon  duties  or  tax  due  thereon;  that  the  balance 
was  not  reported  nor  deposited  in  the  bonded  warehouse  of  the 
United  States,  nor  the  duties  nor  taxes  thereon  paid;  that  in  the 
month  of  August,  1878,  there  was  due  to  the  United  States  the  sum 
of  $12,057.75  as  the  unpaid  duties  and  taxes  and  interest  thereon 
upon  the  spirits  so  distilled  and  not  deposited  in  the  bonded  ware- 
house of  the  United  States,  the  proceeds  of  the  sale  of  which  had 
been  paid  into  the  city  treasury  and  appropriated  by  the  city,  and 
for  the  taxes  upon  that  part  of  the  spirits  upon  which  no  taxes  had 
been  paid,  the  defendant  was  about  to  distrain  the  ^oods  of  the 
plaintiff,  when  it  paid  the  amount  of  duties  or  taxes  claimed,  for  the 
return  and  recovery  of  which  from  the  defendant  this  action  is 
brought.  There  is  no  claim  or  pretense  that  all  the  acts  pertaining 
to  the  production  or  distillation  of  the  spirits,  the  sale  or  disposed 
of  the  same  without  depositing  them  in  bonded  warehouse,  paying 
the  proceeds  of  the  sales  thereof  into  the  city  treasury,  and  all 
business  relating  in  any  way  to  the  same,  were  not  done  or  directed 
by  the  agents,  officers,  servants  or  employees  of  the  city,  with  her 
funds  and  in  her  name  and  interests. 

Upon  the  admission  made  by  demurrer,  the  questions  before  ns 
are: 

1.  Was  the  city  liable  to  the  United  States  for  the  amount  of  the 
duties  upon  the  spirits  thus  produced  with  her  funds,  by  the  oflGioers 
and  legally  constituted  agents  acting  for  and  in  her  name,  and  by 
them  sold  and  disposed  of  without  paying  the  duties  thereon,  and 
the  proceeds  thereof  paid  to,  received  and  appropriated  by  the  city; 
although  all  of  such  acts  were  unauthorized  by  her  charter,  and  a 
part  of  them  in  violation  of  acts  of  congress? 

2.  Can  she  recover  the  money  or  any  part  thereof  paid  by  her  to 
the  defendant  under  the  protest  and  circumstances  set  forth  in  the 
complaint  and  answer? 

Legal  principles  other  than  uUra  mres  of  the  plaintiff  corpora- 
tion are  involved  and  form  an  important  element  in  this  action. 
When  these  spirits  came  into  existence  the  law  created  a  lien 
upon  them  which  attached  and  became  an  incumbrance  thereon; 
and  the  United  States  had  an  interest  in  them  to  the  extent  of  the 
lien,  which  was  a  valid  and  existing  legal  claim:  13  U.  S.  Stats. 
pp.  243,  272;  Burrough  on  Taxation,  620.  It  was  the  duty  of  the 
assessor  or  his  assistant,  upon  obtaining  knowledge  that  the  duties 
upon  these  spirits  had  not  been  paid,  and  that  they  had  been  re- 
moved from  tne  place  where  they  were  distilled,  and  not  deposited  in 
warehouse,  to  assess  a  gallon  tax  upon  them  against  the  distillers  there- 
of, equal  in  amount  to  the  duties  and  lien  attaching  thereto  at  time  of 
distillation,  and  certify  the  same  to  the  collector,  who  was  required 
immediately  to  demand  payment  of  such  tax,  and  upon  refusal  or  neg- 
lect of  payment  of  such  tax,  by  the  distiller,  to  collect  the  same  bj  dis- 
traint: 14  U.  S.  Stats,  pp.  480,  481.     The  sale  and  transfer  of  these 
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spirits  so  Ions  before  knowledge  thereof  was  had  by  the  assessor  or  his 
assistant,  m&e  it  morallj  certain  that  they  were  beyond  the  recogni- 
tion or  discovery  of  the  revenue  officers,  and  therefore  the  lien  upon 
them  became  (if  they  could  be  presumed  to  be  in  existence)  inopera- 
tive and  of  no  effect  as  a  means  of  revenue.  By  receiving  the  proceeds 
of  the  sales  of  these  spirits  into  her  treasury,  the  city  became  pos- 
sessed with  a  large  sum  of  money — the  amount  of  the  lien,  which 
was  justly  due  to  the  United  States,  and  to  which  she  had  no  l^gal 
or  moral  right;  and  money  so  received  and  appropriated  by  a 
municipal  corporation  is  subject  to  the  demand  of  its  legal  or 
equitable  owner,  by  suit  to  recover  it,  to  the  same  extent  as  if  held 
by  a  private  corporation,  or  a  natural  person.  This  liability  arises 
not  from  any  contract  entered  into  or  express  promise  made  by 
the  city,  but  from  the  general  obligation  to  do  justice,  which  is 
equally  upon  all  persons,  whether  natural  or  artificial,  for  the  fulfill- 
ing of  which  the  law  implies  a  promise  which  may  be  enforced  by 
a  suit  at  law.  The  fact  that  the  provisions  of  the  city  charter  do 
not  authorize  the  acts  by  means  of  which  she  received  the  money 
does  not  enable  her  to  successfully  plead  uUra  vires^  nor  to  withhold 
from  the  United  States  the  proceeds  of  their  unauthorized  and,  in 

Eart,  fraudulent  transactions:  East  St.  Louis  v.  East  St.  Louis  Gas- 
ght  and  Coke  Company,  98  111.  415;  Grogan  v.  San  Francisco,  16 
Cal.  255;  Thomas  v.  Port  Huron,  27  Mich,  (opinion  of  Cooley,  J.), 
323;  Louisiana  v.  Wood,  102  U.  S.  294;  United  States  v.  State  Bank, 
96  U.  S.  30. 

The  liability  of  a  city  as  a  distiller  is  a  question  we  need  not 
necessarily  discuss,  as  the  foregoing  reasons  and  authorities  are  in 
our  opinion  conclusive.  But  it  may  not  be  inappropriate  to  add 
that  the  power  of  taxation  is  a  part  of  the  government,  incident  to 
and  co-extensive  with  its  sovereignty;  and  every  kind  of  property  is 
subject  to  t^is  power:  Cooley  on  Taxation,  1,  2,  3.  Because  these 
distilled  spirits  were  produced  by  means  not  authorized  by  law, 
they  were  none  the  less  property  subject  to  the  duties  and  lien  im- 
posed by  acts  of  congress.  Although  they  were  certainly  not  prop- 
erty of  a  municipal  character  necessary  for  conducting  the  public 
aSairs  of  the  municipality,  yet  they  belong  to  the  city;  they  were,  so 
to  speak,  private  property  owned  by  the  city  in  a  commercial 
sense,  for  tne  sole  purpose  of  gain  or  profit,  and  it  is  by  no  means 
clear  that  the  city  was  not  liable  to  the  tax  set  down  and  assessed 
against  her^  when  it  was  discovered  that  the  original  duties  were 
withheld,  and  the  spirits  removed  from  the  place  of  distillation,  to 
a  plaee  other  than  a  bonded  warehouse  of  the  United  States:  United 
States  v.  EaUroad  Company,  17  Wall.  322,  332-3. 

If,  upon  refusing  to  pay  the  original  duties  and  lien,  and  the  re- 
moval of  the  spirits  from  the  place  of  distillation,  to  a  place  other 
than  a  bonded  warehouse,  the  city  did  not  become  liable  for  the 
amount  of  the  gallon  tax  when  assessed,  she  was,  and  did  become 
80 ,  from  the  time  the  proceeds  thereof  were  received  and  appropriated 
by  her. 
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We  are  all,  therefore,  of  the  opinion  that  the  payment  into  the  city 
treasury,  and  the  subsequent  appropriation  of  tne  money  that  was 
due  to  the  United  States  as  duties  upon  these  distilled  spirits,  upon 
which  the  United  States  had  a  lien,  was  a  wrongful  act,  as  against 
the  United  States,  and  the  appropriation  by  the  city  of  such  money 
was  a  wrongful  use  thereof,  and  that  the  amount  having  been  paid 
by  her  to  the  plaintiff,  although  under  protest,  cannot  be  recovered 
back  in  this  action. 

The  judgment  of  the  district  court  is  affirmed. 

Hunter,  G.  J.,  and  Emebson,  J.,  concurred. 


Wesooat  v.  Eogles. 

FOed  Febrvary  tJ^  188S. 

Appeal  fbom  Jubticb's  Ck>nBT,  DrainssAL  of.— An  appeal  from  a  jiutioe^B  oonrt  to  tib* 
district  ooart  is  perfected  by  the  appellant^s  filing  and  servinff  his  notice  of  appeal,  filing  ilia 
necessary  undertaking,  and  making  payment  of  the  costs  in  tne  justice's  court,  and  the  ooat 
of  the  transcript  on  appeal.  The  payment  of  a  deposit  for  costs  in  the  district  court  is  noi 
required  by  statute,  and  cannot  be  required  b^  a  rule  of  the  district  court.  The  diwmi— I  o£ 
such  an  appeal  for  failure  to  make  such  deposit  is  error. 

A  Paper  is  Filed  when  it  is  Delivered  to  the  Proper  Officer,  and  by  him  reoeiyed  far 
filing,  whether  the  same  is  indorsed  as  filed  or  not. 

A  Court  Cannot  bt  Rule  Deprive  a  Party  of  a  Right  given  him  by  statute. 

This  action  was  commenced  in  a  justice  court.  On  the  trial  in 
that  court  the  plaintiff  recovered  a  judgment  for  $276  damages  and 
17  costs,  which  was  rendered  by  the  justice  October  28,  1881,  and 
the  defendant  appealed  to  the  district  court  on  the  seventh  day  of 
November,  1881.  The  appeal  bond  having  been  filed,  notice  of 
appeal  served  and  filed,  and  the  cost  of  the  justice,  including  tran- 
script, paid,  the  appeal  was  perfected. 

The  justice  deposited,  on  tne  twelfth  day  of  November,  1881,  the 
files  of  the  case  in  his  court,  with  a  transcript  of  the  proceeding 
from  his  docket,  with  the  clerk  of  said  district  court  at  his  oflGice  in 
Salt  Lake  Gilrv,  Utah.  On  the  twenty-fifth  day  of  September,  1882, 
the  plaintiff  filed  in  that  court  a  notice  of  a  motion,  of  which  the 
f  oUowing  is  a  copy : 

''  Defendant  and  Messrs.  Sutherland  and  MoBride,  his  attorneys, 
will  please  take  notice  that  plaintiff  will,  upon  the  records  and 
files  of  said  case,  upon  the  twenty-eighth  day  of  September,  1882, 
at  10  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
move  tills  honorable  court,  at  the  court-room  thereof,  for  an  order 
dismissing  defendant's  appeal  herein,  and  affirming  the  judgment 
of  the  court  below,  on  the  grounds  that  the  defendant  has  not  per- 
fected his  appeal  and  caused  his  case  to  be  filed  and  placed  upon 
the  docket  of  the  court,  as  required  by  law  and  the  rules  of  the 
court." 
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The  following  is  a  standing  order  of  the  district  oonrt,  made  by 
that  eonrt  in  1880:  ''In  all  cases  coming  np  to  this  court  by  appeal, 
from  any  judgment  or  order  of  the  justice  of  the  peace  rendered 
thirty  days  before  the  commencement  of  a  term  of  this  court,  it  shall 
be  the  duty  of  the  appellant  to  file  the  transcript  from  the  justice's 
docket,  and  all  papers  accompanying  the  appeal,  with  the  clerk  of 
this  court,  and  perfect  the  appeal  within  tne  first  two  days  of  the 
term,  and  it  shall  be  the  duty  of  the  appellee  to  file  with  the  clerk 
within  twenty  days  thereafter,  the  answer  or  other  pleadings  in  the 
case,  and  if  tne  appeal  shall  be  brought  from  any  judgment  or  other 
order  of  a  justice  of  the  peace,  rendered  less  than  thirty  days  before 
the  commencement  of  a  term  of  this  court,  it  shall  be  the  duty  of 
the  appellant  to  file  the  transcript  of  the  justice's  docket  and  all 
papers  accompanying  the  appeal,  with  the  clerk  of  this  court  and 
perfect  the  appeal  within  the  first  thirty  days  of  the  term ;  and  it  shall 
be  the  duty  of  the  appellee  to  file  wim  tiie  clerk  within  thirty  days 
thereafter,  the  answer  or  other  pleadings  to  the  case.  In  default  of 
compliance  with  this  rule  on  the  part  of  the  appellant,  upon  appli- 
cation of  appellee  the  appeal  shall  be  dismissed,  and  in  default  of 
compliance  with  this  rule  on  the  part  of  the  appellee,  the  judgment 
of  the  court  below  will  be  affirmed." 

On  the  twenty-seventh  day  of  September,  1882,  the  defendant 
filed  a  certified  copy  of  all  the  files  in  this  case  from  the  justice's 
court,  and  also  annexed  thereto  a  certified  transcript  of  the  docket 
of  said  justice  and  paid  the  clerk  five  dollars  as  fees  for  filing  the 
same  and  placing  it  on  the  calendar  of  this  court.  On  the  hearing 
of  the  plaintiff's  motion  in  this  court  it  was  a^eed  by  the  parties 
that  there  was  but  one  case  and  that  the  only  difference  between  the 
two  cases  bearing  the  same  title  was  that  the  case  filed  h^  the 
plaintiff  contained  the  original  files  of  the  justice's  court,  with  a 
certified  transcript  from  the  justice's  docket,  while  the  case  filed  by 
the  defendant  contained  copies  of  the  original  files  in  the  justice's 
comi,  and  a  certified  transcript  of  the  proceedings  therein  as  shown 
by  his  docket,  and  that  there  was  but  one  case  pending  between  the 
parties.  At  the  opening  of  the  court  at  the  September  term,  1882, 
the  defendant's  counsel,  in  open  court,  in  the  presence  of  the  plaint- 
iff's counsel,  on  the  call  of  the  calendar  for  the  setting  of  cases  for 
trial,  announced  that  the  defendant  was  ready  to  try  said  case  and 
desired  it  to  be  set  for  trial.  The  court  set  the  case  for  trial  subject 
to  the  plaintiff's  motion  to  dismiss  the  same. 

On  tne  fourth  day  of  December,  1882,  the  motion  of  plaintiff  to 
dismiss  the  appeal  on  the  ground  of  a  want  of  diligence  on  the  part  of 
defendant  in  perfecting  the  appeal  was  heard,  and  the  court  having 
heard  the  argument  of  counsel  orders:  That  the  appeal  herein  be 
and  is  hereby  dismissed,  and,  further,  that  the  justice  of  the  peace 
for  the  second  precinct  of  Salt  Lake  City  and  county,  Utah,  be  and 
he  is  hereby  authorized  to  enforce  the  judgment  hertofore  rendered 
by  his  said  court  in  said  case,  together  wim  said  plaintiff's  costs  in 
the  appeal  herein  incurred  and  taxed  at  115. 
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The  foregoing  is  the  sabstanee  of  the  statement  npon  which  enor 
is  assigned.    The  appeal  to  this  court  is  from  the  order  of  diflmisaal. 

Sutherland  dk  HcBride,  for  the  appellant. 
M.  31.  Kaighriy  for  the  respondent. 

Emebson,  J.  While  the  statement  does  not  disclose  the  fact,  jet 
it  was  understood  upon  the  argument,  and  the  court  is  otherwise 
aware  of  the  fact,  that  it  is  customary  with  the  clerks  of  the  district 
court,  in  appeal  cases  from  justices*  courts,  to  demand  from  the  ap- 
pellant the  payment  of  $6  as  a  deposit  for  his  costs  before  they  will 
indorse  the  filing  on  the  papers  sent  up  by  the  justice  and  docket 
the  case.  It  was  for  the  neglect,  on  the  part  of  the  appellant,  to 
pay  this  sum,  that  the  appeal  in  this  case  was  dismissed. 

There  is  no  law  authorizing  the  clerk  to  make  or  insist  npon  this 
demand.  In  civil  actions  he  is  directed  to  *'  require  the  party  com- 
mencing the  suit  to  pay  in  advance  or  secure  by  bond  with  security 
the  payment  of  the  probable  amounts  of  the  costs  of  said  suit:  G. 
Jj. ,  sec.  2378.  This  provision  evidently  refers  to  suits  commenced 
in  the  district  court  and  cannot  be  made  to  apply  to  cases  brought 
into  this  court  by  appeal  from  the  justices'  courts.  And  there  is  a 
very  good  reason  why  it  should  not.  By  sec.  582  of  the  practice 
act,  before  an  appeal  from  a  justice's  court  can  be  effectual  for  any 
purpose,  the  appellant  must  file  an  undertaking,  with  sureties,  thai 
he  will  pay  all  the  costs  on  the  appeal.  This  must  refer  to  the  coats 
in  the  district  court,  for  he  is  required  to  pay  the  costs  of  the  jus- 
tice's court  on  taking  the  appeal.  The  clerk's  costs  in  these  cases 
are  secured  by  the  undertaking  on  appeal,  and  he  has  no  right  or 
authority  to  demand  the  payment  of  tnem,  or  any  portion  of  them, 
in  advance,  in  addition  to  the  security  the  statute  affords  him. 

The  standing  rule  or  order  of  the  district  court,  quoted  in  the 
stetement,  does  not,  in  terms,  nor  by  any  just  legal  intendment, 
refer  to  the  payment  of  this  sum  demanded  by  the  clerk.  It  refers 
to  the  perfecting  of  thjc  appeal.  All  that  the  law  requires  of  an 
appellant  in  order  to  perfect  his  appeal  is  to  file  and  serve  his 
notice  of  appeal,  file  the  undertaking  required,  and  make  payment 
of  the  costs  in  the  justice's  court,  and  the  coste  of  the  transcript. 
He  has  nothing  more  to  do,  and  having  done  this,  under  our  statute, 
his  right  to  a  trial  in  the  district  court  is  as  absolute  as  though  he 
had  commenced  the  case  in  that  court.  When  the  appellant  has 
complied  with  the  statutory  requirements,  it  then  becomes  the  duty 
of  the  justice  to  transmit  the  papers  to  the  clerk  of  the  district 
court,  and  when  they  are  received  by  him,  they  are  filed,  whether  he 
ever  indorse  the  filing  of  them  or  not.  '^A  paper  is  said  to  be  filed 
when  it  is  delivered  to  the  proper  officer,  and'  by  him  received  to  be 
kept  on  file:"    Bouv.  Law  I)ict.,  title  File. 

We  do  not  propose  to  discuss  the  power  of  the  district  court  to 
make  rules  for  its  government.  It  is  not  necessary  for  the  decision 
of  this  case.  It  is  proper,  however,  to  state  that  no  court  can  by  a 
rule  deprive  a  party  of  a  right  which  is  given  to  him  by  a  statute. 
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The  ground  upon  whioh  the  order  of  dismissal  seems  to  have  been 
made  in  the  court  below  was  a  want  of  diligence  in  perfecting  the 
appeal.  The  record  discloses  that  before  the  motion  was  set  to  be 
heard,  and  months  before  it  was  finally  heard,  the  appellant  com- 
plied with  the  illegal  demand  made  upon  him,  and  at  the  hearing 
annonnced  himself  ready  to  proceed  to  a  trial.  This  being  the  case 
even  under  the  construction  given  to  the  standing  rule,  or  order  of 
the  court,  by  the  respondent,  the  motion  shoxdd  have  been  denied. 

The  decision  of  this  court,  however,  is  placed  upon  the  ground, 
that  the  appellant  having  fulfilled  all  the  requirements  of  the  law,  in 
order  to  perfect  his  appeal,  his  right  to  a  trial  in  the  district  court, 
80  far  at  least  as  concerns  this  motion,  had  become  absolute,  a  right 
giyen  by  the  statute  of  which  he  could  not  be  deprived  by  a  rule  of 
court,  much  less  by  a  custom  of  its  clerk,  requiring  him  to  do  something 
in  relation  to  his  appeal  which  the  law  does  not  enjoin  upon  him,  as 
a  condition  precedent  to  his  right  to  a  trial.  I  know  of  no  grounds 
upon  which  an  appeal  from  a  judgment  in  a  justice's  court  can  be  dis- 
missed by  the  district  courts,  except  where  there  exists  such  an  in- 
formali^  and  disregard  of  the  manner  and  form  prescribed  by  the 
statute  for  takitag  and  perfecting  it,  as  render  it  ineffectual;  in  other- 
words,  no  appeal. 

The  judgment  of  dismissal  of  the  lower  court  is  reversed  and  the 
cause  remanded. 

HuNTEB,  0.  J.,  and  Twiss,  J.,  concurred. 


OniSMON,  Collector,  Etc.,  v.  Tuetsbtal. 

FUed  Ftbmary  £4,  1883, 

AenoN  IN  JuamoE's  Court  Involvino  Validity  of  tax,  Certification  of  to  Distbiov 
GouBT. — A  jastioe*8  court  has  no  jurifldiction  of  an  action  involving  a  question  as  to  the  va- 
lidity of  a  tax.  Sec.  537  of  the  practice  act,  so  far  as  it  provides  that  such  action  shall  be 
certified  to  the  probate  court  for  trial,  is  void,  for  the  reason  that  the  legislature  could  not 
ooofsr  such  joriodiction  on  the  probate  covrt.  The  pustioe's  court  having  no  jurisdiction  to 
try  such  action,  and  there  being  no  law  authorizing  its  transfer  to  another  court,  the  justice 
noold  dismias  the  same.    He  cannot  certify  it  to  the  district  court  for  triaL 

Appsal  from  a  judgment  of  the  third  district  court,  entered  in 
fsTor  of  the  defendants.     The  opinion  states  the  facts. 

Zerubbabel  Snow,  for  the  appellant. 
J.  E,  BaioKna,  for  the  respondents. 

Ekebson,  J.  The  appellant  is  collector  of  taxes  for  Salt  Lake 
county,  and  brought  suit  in  a  justice  court  against  the  defendants 
to  recover  the  taxes  assessed  against  them  for  the  year  1876,  1876 
and  1877.  The  defendant  demurred  and  answered.  The  demurrer 
was  overruled  by  the  justice  and  is  in  no  way  involved  in  this  ap- 
peal. The  answer  puts  in  issue  the  validity  of  the  tax  for  each 
year  named. 
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Upon  the  filing  of  the  answer,  the  justioe,  at  the  request  of  flie 
appellant's  attorney,  certified  the  case  to  the  district  conrt  for  trial. 
In  the  district  conrt  the  respondents,  appearing  for  that  purpose 
only,  moved  to  dismiss  the  case  on  the  gronnd :  First,  that  the 
court  had  no  jurisdiction  over  the  subject-matter  of  this  action  or 
of  the  parties  hereto;  second,  that  the  justice  had  no  power  to 
certify  the  case  to  this  court.  This  motion  was  sustainea  and  the 
case  dismissed,  which  is  the  only  matter  assigned  as  error  here. 

Sec.  537  of  the  practice  act,  relating  to  proceedings  in  justices' 
courts,  provides  that  ''the  parties  shall  not  be  at  liberty  to  give  evi- 
dence upon  any  question  *  *  involving  the  legality  of  any  tax;  *  * 
nor  shall  any  issue  presenting  such  question  be  tried  by  the  justice; 
and  if  it  appear  from  the  plaintiff's  own  showing,  on  the  trial,  or  from 
the  answer  of  the  defendant  verified  by  his  oath,  that  the  determina- 
tion of  the  action  will  necessarilv  involve  either  of  such  questions, 
the  justice  shall  suspend  all  further  proceedings  in  the  action,  and 
certify  the  pleadings,  or  if  the  pleadings  be  oral,  a  transcript  of  the 
same  from  his  docket  to  the  probate  court  for  the  county,  and  from 
the  time  of  filing  such  proceedings  or  transcript  with  the  clerk  of 
the  probate  court,  such  probate  court  shall  have  over  the  action 
the  same  jurisdiction  as  if  it  were  originally  commenced  therein." 

The  legislature  could  not  confer  this  jurisdiction  upon  the  probate 
courts.  This  question  has  been  set  at  rest  by  repeated  decisions. 
That  portion  of  the  above  section  which  provides  that  the  justice 
shall  certify  certain  causes  to  the  probate  court,  and  giving  that 
court  jurisdiction  over  them,  is  null  and  void.  This,  however,  does 
not  affect  that  portion  of  the  section  which,  in  express  terms  and 
unqualifiedly,  forbids  the  justice  from  trying  any  such  issues  as 
are  raised  by  the  pleadings  in  this  case:  Lyman  v.  Martin,  2  Utah, 
136. 

The  authority  of  a  justice  of  the  peace  to  certify  any  case  to  a 
higher  court,  or  any  other  court,  must  be  found  in  some  provision 
of  the  law,  or  it  does  not  exist.  The  only  authority  of  this  kind 
ever  attempted  to  be  given  in  this  territory  is  found  in  the  void 
provision  above  referred  to.  Sec.  3  of  an  act  of  congress,  in  rela- 
tion to  courts  and  judicial  officers  in  this  territory,  simply  changed 
the  forum  from  which  an  appeal  from  a  Jinal  judgment  m  a  justice's 
court  might  be  taken.  Certifying  a  case  to  another  court  is  not  a 
final  judgment  from  which  an  appeal  can  be  taken.  No  attempt  was 
made  to  appeal  from  the  order  of  the  justice  in  this  case.  The  order 
certifying  the  case  was  not  eq^uivalent  to  or  in  the  nature  of  an 
appeal.  There  being  no  law  m  this  territory  authorizing  such  a 
proceeding,  a  justice  of  the  peace,  finding  himself  without  juris- 
diction, cannot  transfer  the  cause  and  the  parties  to  it  into  the  dis- 
trict court,  as  that  is  not  a  method  which  the  law  recognizes,  by 
which  the  latter  court  may  acquire  jurisdiction. 

When  the  sworn  answer  was  filed  in  the  justice's  courts  raising 
issues  which  that  court  was,  by  express  provision  of  the  statute, 
forbidden  to  try,  or  receive  any  evidence  upon,  he  should  have  dis- 
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missed  the  case,  as  he  would  in  any  other  case  when  he  finds  he  has 
no Jnrisdiction. 

u  inconyenienoe  and  delay  will  result  from  this  holding,  as  is 
argued  by  counsel,  relief  must  be  sought  from  the  legislature,  and 
not  from  the  courts. 

The  judgment  of  the  court  below  is  affirmed. 

HuNTBB,  C.  J.,  and  Twiss,  J.,  concurred. 


Beigh  v,  Bebellion  Bilyeb  Minino  Go.  et  al. 

Filed  February  24, 1885, 

A  PLAiNTirp  IB  NOT  Sntitlbd  TO  JUDGMENT  UPON  THE  Plkadinos,  when  aoj  of  the  mate- 
riid  illegatione  of  the  complaint  are  denied  by  the  answer. 

Action  to  Enfobcb  a  Trust,  Nboessart  Pasties  to.— Where  the  owners  of  several  min- 
ioff  claims  enter  into  an  agreement  for  the  consolidation  of  their  respective  claims  and  the 
foiimatioii  of  a  corporation  to  which  such  daims  are  to  be  deeded,  the  stock  of  which  is  to  be 
divided  among  them  in  certain  proportions,  in  an  action  by  one  owner  to  enforce  the  delivery 
of  the  stock  to  which  he  is  entitled,  or  for  an  accounting  of  the  same,  the  corporation  formed 
In  porsoanoe  of  such  agreement  is  properly  joined  as  a  defendant. 

FiKDiNo  or  Fact,  when  Essential.— Under  sec.  180  of  the  practice  act  in  trials  of  issues 
offset  by  the  oourt,  written  findings  of  fact  and  conclusions  of^law,  separately  stated,  must 
be  made  and  filed  before  any  judgment  can  be  entered.  Such  findings  are  the  foundation  for 
the  judgment,  and  are  ss  necessary  to  precede  it  'ss  a  verdict  in  case  of  trial  by  a  jury:  In 
the  sfasenoe  ot  fimdings  there  is  no  presumption  that  the  judgment  is  sustained  by  the  evi- 
dence, yghaik  the  issues  are  tried  by  the  court. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
the  defendants.    The  opinion  states  the  facts. 

Arthur  Broian,  for  the  appellant. 
Woods  dt  Hoffman^  for  the  respondents. 

EMEBSONy  J.  In  this  complaint  the  plaintiff  alleges  in  substance, 
that  he  was  the  owner  of  undivided  feet  in  one  of  a  number  of  min- 
ing daims,  which  the  owners  were  desirous  of  consolidating  in  a 
corporation^  and  which  were  deeded  to  and  formed  the  capital  stock 
of  the  defendant  corporation;  that  before,  and  in  order  to  facilitate 
the  organization  of  me  company,  he  joined  with  others  and  deeded 
his  interest  to  defendant  Shields,  in  trust  that  he  should  deed  the 
same  to  the  corporation  when  formed,  and  should  take  the  number 
of  shares  to  which  each  was  entitled  in  the  name  of  each  individual 
owner y  according  to  their  respective  interests;  that  said  Shields  did 
deed  to  the  defendant  corporation,  after  its  organization;  that  at  the 
time  of  the  incorporation  of  the  defendant  company,  Uie  terms  of 
the  trust  deed  to  Shields  were  known  to  the  incorporators;  and  then 
sets  out  the  number  of  shares  the  owners  of  each  set  of  mining 
claims,  there  being  two  groups  of  them,  were  to  have,  and  which  is 
not  material  to  mention  here;  and  then  alleges  that  in  the  articles 
of  incorporation  no  shares  were  allotted  to  him;  that  since  the  in- 
corporation he  has  received  seven  hundred  and  fifty  shares;  that 
after  taking  out  ten  per  cent,  of  the  number  of  shares  for  working 
capital,  according  to  agreement,  he  is  yet  entitled  to  a  large  number 
of  shai^e;  that  he  has  demanded  of  the  president  of  the  corporation 
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to  be  informed  as  to  the  division  of  the  shares  of  said  corporation; 
that  the  information  has  been  denied  him;  that  a  great  proportion 
of  the  shares  of  the  corporation  have  not  yet  been  issued,  out  re- 
main in  the  office  of  the  defendant  corporation  unissued;  and  prays 
that  defendant  may  disclose  and  discover  what  consideration  certain 
persons  named,  who  were  the  other  owners  in  the  group  of  claims 
m  which  the  plaintiff  was  interest-ed,  paid  for  the  shares  of  stock 
assigned  them,  and  how  many  feet  were  owned  by  each  in  any  of  the 
mines  so  incorporated;  that  defendant  may  be  compelled  to  issue  to 
him  1,950  shares  of  its  stock;  or,  in  case  of  their  inability,  in  con- 
sequence of  sale  or  disposal,  that  plaintiff  be  allowed  compensation 
for  the  same;  and  that  defendant  may  be  enjoined  from  selling,  dis- 
posing or  issuing  any  further  shares  of  stock  until  the  further  order 
of  the  court. 

The  defendant  corporation  demurrred  and  answered  at  the  same 
time.  The  demurrer  was  general,  that  as  to  that  defendant  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  defendant 
Shields  filed  a  separate  answer.  It  is  unnecessary  to  set  out  the 
answer.  It  is  sumcient  to  say  that  in  our  jud^ent,  each  contained 
denials  of  at  least  some  of  the  material  allegations  of  the  complaint. 

The  demurrer  of  the  defendai\t  corporation  was  sustained,  yet  the 
record  discloses  that  the  parties  proceeded  to  a  trial  upon  the  com- 
plaint and  anstoer  as  though  there  had  been  no  demurrer.  The  issaes 
were  tried  by  the  court,  and  without  mekking  or  filing  any  findings 
of  fact  and  conclusions  of  law;  jud^ent.was  rendered  for  the  de- 
fendant; and  the  plaintiff  brings  this  appeal,  alleging  as  error  the 
sustaining  of  the  demurrer,  rendering  judgment  without  findings, 
and  claims  that  he  should  have  judgment  upon  the  pleadings.  As  to 
the  latter,  it  is  sufficient  to  say  that  material  issues  were  raised  by 
the  answer,  and  hence  he  is  not  entitled  to  judgment  on  the 
pleadings. 

^  The  demurrer  was  improperly  sustained.  The  complaint,  espe- 
cially in  view  of  the  relief  asked]!  sets  out  a  case  with  a  sufficient  de- 
gree of  certainty  to  enable  the  defendants  to  know  the  precise 
grounds  upon  which  it  is  asked,  and  states  a  case  in  which  the  cor- 
poration is  a  necessary  party  defendant.  The  shares  of  stock  which 
the  plaintiff  claims  he  is  entitled  to  are  alleged  to  be  in  its  posses- 
sion, and  he  asks  it  to  account  to  him  for  them  and  to  be  enjoined 
from  issuing  and  disposing  of  them.  The  court  by  any  order  it 
might  make  could  not  reach  the  unissued  shares  of  stock,  except  by 
making  the  corporation  a  party.  If  the  appellant  sustained  by 
sufficient  proof  the  allegations  of  his  complaint,  he  is  entitied  to  the 
relief  asked.  In  the  case  made  by  the  complaint  the  corporation 
and  Shields  are  properly  joined  as  defendants.  Under  the  iSOth  sec- 
tion of  the  practice  act,  in  trials  of  issues  of  fact  by  the  court,  written 
findings  of  fact  and  conclusions  of  law,  separately  stated,  must  be 
made  and  filed  before  any  judgment  can  be  entered.  They  are  the 
foundations  for  the  judgments,  and  are  as  necessary^to  precede  any 
judgment  as  a  verdict  in  case  of  trial  by  jury.    Under  our  statute 
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there  is  no  presumption  in  the  absence  of  findings,  when  issnes  of 
fact  are  tried  by  the  court  without  jury. 

The  judgment  of  the  lower  court  is  reyersed  and  a  new  trial 
ordered. 

Hunter,  G.  J.,  and  Twiss,  J.,  concurred. 


Dayis  v.  Utah  Southern  Bailboad  Company. 

Filed  February  t4>  188S. 

Whbrb  thsbe  IB  A  Substantial. Conflict  of  Evudenceoii  a  material  issue,  the  appel- 
late court  wiU  not  reyenie  an  order  of  the  lower  court  granting  a  new  trial. 

Nbouokncs  of  Railboad,  Action  to  Rbooveb  for.— In  an  action  to  recover  damages 
for  a  loss  oocasioned  by  the  nef^ligence  of  a  railroad  company,  when  the  complaint  therein  is 
framed  to  recover  on  the  common-law  liability  of  the  company,  the  defendant's  negligence 
must  be  proved.  If  the  plaintiff  fails  in  such  proof  on^  the  trial  he  cannot  abandon  the 
action  as  Drought  and  daim  a  recovery  under  a  statute  which  makes  the  company  liable  as  an 
insurer  ac^tinst  a  Ion  such  as  the  one  suffered  by  him. 

GoNTRiBCToBT  Neouokncb,  INSTRUCTIONS  AS  TO.— Whether  a  plaintiff  has  been  guilty  of 
oontribotory  negligence  in  placing  his  jxroperW,  for  the  destruction  of  which  an  action  is 
brought,  in  a  house  so  oonstruotedand  situated  as  to  be  subjected  to  great  risk  through  the 
ordimtfy  operation  of  defendant's  road,  is  a  question  for  the  jury.  An  instruction  to  the 
contrary,  uthough  erroneous,  will  not  warrant  a  reversal,  when  it  is  evident  that  the  jury 
disregarded  it. 

Instructions  upon  Abstract  Questions  or  Law  not  Applicable  to  the  Issues  and 
loroofeare  erroneous,  but  will  not  warrant  a  reversal  unless  the  effect  has  been  to  confuse  or 
withdraw  the  material  issues  from  the  attention  of  the  jury. 

This  is  an  action  by  appellant  to  recover  damages  for  the  destruc- 
tion of  his  wearing  apparel  and  personal  effects,  which  were  in  a 
room  occupied  by  him  m  and  as  a  ^est  of  the  Decker  house.  Said 
house  was  situated  within  about  eighty  feet  from  the  respondent's 
track,  and  was  on  its  right  of  way,  by  license  and  permission  of  the 
company.  It,  and  its  contents,  including  the  said  property  of  the 
appellant,  were  totally  destroyed  by  fire,  alleged  to  nave  been  com- 
municated by  a  locomotive  engine  of  the  respondent  on  the  thir- 
teenth day  of  April,  1880. 

The  portion  of  the  complaint  which  is  material  on  this  appeal  is 
in  the  following,  viz. :  ^'That  on  or  about  the  thirteenth  day  of 
April,  1880,  the  defendant  caused  to  be  run  over  and  upon  said 
road,  so  along  and  by  said  house  an  engine  of  said  defendant, 
whereby,  by  the  negligence  and  unskillful  and  reckless  manage- 
ment and  control  of  the  same  by  defendant,  sparks  were  thrown 
from  said  engine,  whereby  and  by  means  whereof  fire  was  com- 
municated to  the  said  house,  known  as  the  Decker  house,  and  to 
the  room  occupied  by  plaintiff,  and  to  the  property  of  plaintiff  as 
above  set  forth,  contained  therein,  and  the  same  was  thereby  totally 
consumed  and  destroyed  through  the  negligence  and  reckless  con- 
duct of  defendant  and  its  agents  and  servants.  That  all  of  said 
property  was  so  destroyed  by  fire,  communicated  as  aforesaid  from 
the  locomotive  engine  of  defendant,  without  any  carelessness,  neglect 
or  want  of  diligence  on  the  part  of  plaintin. "  The  above  is  the 
only  allegation  in  the  complaint  as  to  the  cause  of  the  fire. 
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The  respondent's  answer  contained  a  specific  and  emphatic  denud 
of  the  charged  negligent,  unskillf  al  and  reckless  management  of  itB 
engine.  There  were  other  denials,  which  are  not  material  to  men- 
tion here.  A  jury  trial  was  had,  which  resulted  in  a  yerdict  and 
judgment  for  the  appellant  for  $265.85  and  costs. 

The  respondent  moved  for  a  new  trial,  which  was  granted,  and 
the  appeal  is  from  this  order. 

8.  H.  Lewisy  for  the  appellant. 
Williams  &  Toung,  for  the  respondent. 

Emebson,  J.  It  was  not  error  to  grant  the  new  trial,  for  the  reason 
set  out  in  the  first  part  of  the  first  assignment  of  error,  which  is 
that ''  the  evidence  is  insufficient  to  justify  the  verdict,  in  this:  the 
evidence  failed  to  show  that  it  was  the  negligence  or  fault  of  the 
defendant  which  caused  the  injury  complained  of." 

It  is  evident  the  complaint  was  not  framed  with  a  view  of  a 
recovery  under  the  statute,  0.  L.,  sec.  503,  which,  it  is  claimed, 
puts  out  of  the  question  in  such  cases  the  negligence  or  want  of 
negligence  on  the  part  of  the  railroad  companies,  and  make  them 
insurers  of  property,  along  their  line,  against  fire  communicated 
from   their  locomotive  engines.     If  such  was  the  design  of  the 

E leader,  he  is  very  unfortunate  in  the  language  chosen  to  express 
is  cause  of  action.  The  form  adopted  by  him  is  that  of  a  com- 
mon-law action  for  negligence.  The  words  charging  negligence 
and  unskillfulness  is  a  material  part  of  the  allegation,  and  must  be 

J>roved  as  alleged.  They  are  the  words  which  characterize  and  giye 
orm  to  the  action.  It  is  true,  all  forms  of  action  are  abolished  by 
the  code,  but  the  pleader  is  required  to  state  facts  which  constitato 
the  cause  of  action,  not  facts  which  constitute  a  cause  of  action  dif- 
fering from  the  one  to  be  established  by  the  evidence. 

But  the  appellant  claims  that  he  may  now,  and  without  amend- 
ment, abandon  the  case  he  made  by  his  compkdnt,  and  recover  bj 
force  of  and  in  accordance  with  the  provisions  of  the  statute.  This 
is  not  allowable  under  the  147 th  section  of  the  practice  act,  because 
it  would  not  be  granting  relief  consistent  with  the  case  made  by 
the  complaint,  and  embraced  within  the  issue,  and  would  be  to 
allow  the  appellant  to  recover  under  a  different  form  of  action  from 
the  one  selected  by  him. 

It  would  seem  to  me  to  be  altogether  too  latitudinarian  a  doctrine 
even  under  the  very  liberal  interpretation  given  to  codes  containing 
the  exact  or  very  similar  provisions  as  our  section  149,  to  allow  the 
plaintiff  after  framing  his  complaint  in  language  material  and  neces- 
sary for  the  form  of  action  selected  by  him,  on  a  failure  to  prove 
on  the  trial  those  material  and  necessary  allegations,  to  claim  that 
they  are  immaterial  in  another  form  of  action,  under  a  statute,  for 
example,  and  shift  his  right  to  recover  to  that  ground. 

The  idea  that  under  the  code  the  old  forms  of  pleading  and  the 
technical  distinction  between  the  different  forms  of  action,  as  they 
existed  at  common  law,  could  be  entirely  abolished  and  lost  sight 
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of,  has  never  been  realized.  The  court,  in  interpreting  pleadings 
and  administering  relief  under  the  code,  is  compelled  to  constantly 
keep  them  in  mind.  Notwithstanding  the  liberal  rule  of  construc- 
tion applied  to  pleadings  under  the  code,  I  am  aware  of  no  cure  or 
principle  upon  which  a  plaintiff  may  recover,  not  only  upon  facts 
not  stated,  but  upon  evidence  which  disproves  those  which  are 
stated.  The  principle  still  remains  that  the  judgment  to  be  ren- 
dered by  any  court  be  aecundam  allegata  tt  probata:  Neudecker  v. 
Kohlberg  et  al.,  81  N.  Y.  296;  Tooker  v.  Amoux,  76  N.  T.  397. 
In  the  case  at  bar  the  appellant  had  a  right  to  elect  whether  he 
should  pursue  the  right  given  him  by  the  statute  or  the  common-law 
action  for  negligence.  He  chose  the  latter,  and  properly  framed  his 
complaint  with  that  view,  and  in  making  out  his  case  on  the  trial 
undertook  to  prove  it.  That  he  still  adheres  to  it  is  apparent  from 
the  first  sentence  of  his  brief,  in  which  he  says:  ''  This  is  an  action 
for,  damages  caused  by  the  burning  of  personal  property  of  the  . 
plaintiff  by  fire  communicated  from  the  locomotive  engine  of  defend- 
ant, which  the  plaintiff  alleges  was  the  result  of  defendant's  negli- 
gence." 

The  appellant  relies  upon  the  case  of  Anderson  v.  The  liV.  & 
J.  Y.  B.  It.,  2  Utah,  518,  as  deciding  that  proof  of  negligence  is 
not  necessary.  In  that  case  the  court  says  that  the  action  ''  seems 
to  be  brought "  under  the  statute.  If  that  was  the  fact,  then  it  was 
not  applicable  to  the  case  at  bar.  If  the  complaint  in  that  case  was 
framed  like  the  one  in  this  (and  a  point  made  in  the  brief  of  the 
appellant  seemed  to  indicate  it),  then  the  court  made  an  easy  bridge 
over  the  difficulty  presented  by  saying  that  it  ''seemed  to  be  brought" 
under  the  statute,  and  the  case  snomd  be  overruled. 

The  appellant's  proof  of  negligence  was  very  meager  and  unsatis- 
factory, and  was  met  by  proof  quite  as  strong,  if  not  more  con- 
vincing, of  the  entire  absence  of  any  negligent,  unskillful  or  reckless 
management  of  the  respondent's  engine  on  the  occasion  referred  to. 
To  say  the  least,  the  evidence  upon  this  point  was  conflicting. 
Where  there  is  a  substantial  conflict  of  evidence  on  a  material  point, 
this  court  will  not  revise  the  discretion  exercised  by  the  district 
court  in  granting  a  new  trial:    Newten  v.  Brown,  2  Utah,  126. 

It  is  claimed  by  the  respondent  that  the  instructions  given  to  the 
juiy  are  contradictory,  and  for  this  reason  also  the  order  granting  a 
new  trial  should  be  affirmed.  As  we  have,  for  the  reasons  above 
stated,  determined  to  affirm  the  order  of  the  court  below,  I  shall 
not  enter  upon  so  critical  an  examination  of  the  instructions  as  I 
otherwise  would,  but  shall  review  them  in  a  general  way  only. 

The  first  instruction,  but  not  mentioned  in  the  record,  was  given 
at  the  request  of  the  respondent,  and  is  as  follows : 

' '  The  proximity  of  the  Decker  house  to  the  defendant's  railroad 
track,  and  the  material  of  which  it  was  constructed^  necessarily  sub- 
jected it  to  great  danger  and  risk  of  destruction  bv  fire  caused  by 
the  ordinary  operation  of  defendant's  line,  and  the  fact,  that  the 
placed  his  property,  for  the  loss  of  which  this  action  is 
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broaght,  in  the  said  house,  exposed  as  it  was  to  fire,  was  negligence 
on  his  part,  and  precludes  his  right  of  recovery. "  If  this  instruc- 
tion was  proper  and  correctly  presented  the  law  of  the  case,  there 
was  an  end  of  the  matter;  no  other  instructions  were  needed  or 
ought  to  have  been  given. 

The  balance  of  the  instructions  were  confined  to  a  definition  and 
a  statement  of  the  consequences  of  contributory  negligence  on  the 
part  of  the  appellant  As  a  statement  of  the  law  upon  this  subject, 
there  is  no  serious  objection  to  any  of  them. 

The  first  instruction,  above  referred  to,  is  erroneous.  It  in  effect 
decided  the  question  of  the  defendant's  negligence  as  a  question  of 
law,  and  tooK  the  case  away  from  the  jury;  and  if  it  had  been 
observed  by  them,  nothing  remained  for  them  to  do  but  to  sign  a 
verdict  for  the  defendant.  The  general  rule  is  that  the  question 
whether  a  party  has  been  guilty  of  negligence  or  not  is  one  of  fact, 
and  not  of  law.  Aliliougn  the  facts  as  stated  in  the  instructions 
were  undisputed,  they  were  not  such  as  to  take  the  question  out  of 
the  general  rule. 

In  Bailroad  Company  v.  Stout,  17  Wall.  657,  the  supreme  court 
of  the  United  States  says:  '^  Certain  facts  we  ma,j  suppose  to  be 
clearly  established  from  which  one  sensible,  impartial  man  would  in- 
fer that  proper  care  had  not  been  used,  and  that  there  was  no  n^- 
ligence.  It  is  this  class  of  cases  and  those  akin  to  it  that  the  law 
commits  to  the  decisions  of  a  jury.  Twelve  men  of  the  average 
of  the  community,  comprising  men  of  education  and  men  of  little 
education,  men  of  learning  and  men  whose  learning  consists  only  in 
what  they  have  themselves  seen  and  heard — the  merchant,  the  me- 
chanic, the  farmer,  the  laborer — these  sit  together,  consult,  apply 
their  separate  experience  of  the  afiiairs  of  life  to  the  facts  proven, 
and  draw  a  unanimous  conclusion.  This  average  judgment  there 
given,  it  is  the  great  effort  of  the  law  to  obtain.  It  is  assumed  that 
twelve  men  know  more  of  the  common  affairs  of  life  than  does  one 
man;  that  they  can  draw  wiser  and  safer  conclusions  from  admitted 
facts  thus  occurring  than  can  a  single  judge.  *  *  *  We  find,  ac- 
cordingly, although  not  uniform  or  harmonious,  that  the  authorities 
justify  us  in  holding  in  the  case  before  us,  that  although  the  facts 
are  indisputable,  it  is  for  the  jury  and  not  for  the  judge  to  deter- 
mine whether  proper  care  was  given,  or  whether  they  establish  neg- 
ligence." 

It  is  evident  that  the  jury  disregarded  this  instruction,  and  as  it 
was  erroneous,  ,and  given  at  the  request  of  the  respondent,  he  can- 
not be  heard  to  complain  of  their  action  in  this  regard,  or  that  it 
was  contradictory  to  the  instructions  upon  which  they  did  find. 

To  the  giving  of  the  other  instructions  above  referred  to,  the  re- 
spondent excepted.  The  only  vice  noticeable  in  them  is  that  thej 
are  not  strictly  applicable  to  the  case  then  before  the  court;  they 
do  not  fairly  present  the  whole  law  of  the  case.  So  far  as  these  in- 
structions are  concerned,  the  court  ^ave  the  jury  to  understand  that 
the  appellant's  right  to  recover  was  m  no  way  dependent  upon  iiieir 
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finding  that  there  was  negligence  on  the  part  of  the  respondent. 
There  was  no  instruction  upon  this  feature  of  the  case.  When  the 
court  of  its  own  motion  instructs  the  jury,  and  it  appears  from  the 
record  that  these  instructions  were  so  given,  they  should  be  so 
framed  as  to  make  them  applicable  to  the  case  made  by  the  plead- 
ings and  eyidence. 

It  is  always  error  to  instruct  a  jury  upon  abstract  questions  of 
law  not  applicable  to  the  issues  and  proofs  in  the  case  in  which  they 
are  given,  but  this  error  will  not  furnish  sufficient  ground  for  grant- 
ing a  new  trial,  unless  the  effect  has  been  to  confuse  or  withdraw 
the  material  issues  from  the  attention  of  the  jury. 

The  judgment  of  the  lower  court  granting  a  new  trial  is  affirmed. 

HxTNTEB,  C.  J.,  and  Twiss,  J.,  concurred. 


Wall  v.  Dodge  et  al. 

Filed  FOruarp  24^  1883. 

RxPAYMEKT  or  Bed£mftion  Mon£T— Costs  Afteb  Dismissal. —In  the  lower  court 
I^alntifF  recovered  judgment  for  costs.  Both  parties  appealed.  On  appeal  this  judgment 
was  reversed,  and  at  the  defendants*  request  the  action  was  dismissed.  JPending  the  appeal, 
no  rapersedeas  bond  having  been  filed,  plaintiff  issued  execution  on  his  judgment  for  costs, 
and  levied  the  same  on  certain  mining  property  of  the  defendants,  which  was  sold  and  bought 
in  by  the  plaintiff.  Subsequently  the  defendants  sold  said  property  to  one  Lubbock,  who 
i«deemed  it  from  the  plaintiff.  After  the  judgment  of  the  supreme  court  reversing  and  dis- 
mianng  the  action  had  oeen  certified  to  the  lower  court,  such  court,  on  motion  of  defendants' 
oonnflel,  taxed  Uie  defendants'  costs,  and  ordered  the  plaintiff  to  pay  back  to  Lubbock  the 
amoant  paid  by  him  on  redeeming:  Hddf  that  the  lower  court  had  no  power  to  award  such 
costs,  or  to  make  such  order,  as  it  no  longer  had  jurisdiction  of  the  case  after  the  dismissal  by 
the  rapreme  court;  and  even  if  it  had  jurisdiction,  it  could  not,  on  such  motion,  order  the 
repayment  of  the  money  paid  by  the  redemptioner. 

Appeal  from  the  second  district  court.  This  action  was  brought 
by  the  respondent  in  the  second  district  court  for  the  sole  purpose 
of  obtaining  an  injunction  restraining  defendants  from  mining  in  or 
removing  ore  from  the  Kinner  mining  claim  owned  by  the  plaintiff. 
The  defendants^  owners  of  the  Neutral  mining  claim,  by  answer, 
set  up  that  the  ground  from  which  they  were  taking  and  threat- 
ening to  take  ores  was  a  part  of  that  mining  claim;  that  the 
boundary  line  between  the  two  claims,  which  adjoined  each  other, 
was  in  dispute,  and  the  {)ra]rer,  among  other  things,  was  to  have 
this  boundary  line  and  their  title  to  said  mining  claim  settled. 

On  the  trial  the  whole  (question  as  to  the  title  of  the  respective 
parties  and  the  boundary  hue  between  the  two  claims  was  gone  into. 
j3y  the  decree  an  attempt  was  made  to  definitely  settle  the  respective 
rights  of  the  parties.  Both  parties  were  enjoined,  each  from  work- 
ing  in  certain  described  ground.  And  it  was  further  ordered  and 
a^udged  that  the  plaintm  should  have  and  recover  costs  to  the 
amount  of  $1,034.65: 

Both  the  parties  took  an  appeal  to  this  court.  On  the  hearing 
on  the  appeals,  this  court,  on  the  twenty-eighth  day  of  February, 
1880,  reversed  the  decree  and  judgment  of   the  lower  court,  and 
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at  the  request  of  the  defendants'  counsel  dismissed  the  case  with- 
out sending  an  order  down  to  the  lower  court  for  that  purpose. 
Pending  the  appeals,  no  supersedeas  bond  haying  been  filed  b^ 
either  parfy,  me  plaintiffs  caused  an  execution  to  issue  on  his 
judgment  for  costs,  and  caused  the  same  to  be  levied  on  the 
said  mining  claim  of  the  defendants,  and  on  the  twentieth  day  of 
August,  1879,  bought  the  same  at  a  sale  under  said  execution  for 
the  sum  of  $1100.40. 

About  the  first  of  November,  1879,  the  defendants  sold  and  con- 
veyed said  Neutral  mining  claim  to  one  H.  S.  Lubbock.  On  the 
sixth  day  of  February,  1880,  said  Lubbock,  as  grantee  of  the  defend- 
•ant,  redeemed  said  mining  claim  from  the  execution  sale  by  paying 
iK>  the  plaintiff  the  sum  of  $1,216.86.  After  the  judgment  of  reversal 
And  dismissal  entered  in  the  supreme  court  had  been  certified  to  the 
district  court  on  the  twelfth  day  of  July,  1880,  the  latter  court  on 
motion  of  defendants*  counsel,  based  on  the  affidavit  of  Lubbock 
setting  out  his  purchase  and  redemption  as  above  stated,  taxed  the 
defenaants  costs  at  the  sum  of  $1,000,  and  gave  them  an  execution 
therefor  against  the  plaintiff,  and  further  ordered  the  plaintiff  within 
thirty  days  to  pay  to  the  clerk  of  that  court,  or  to  the  defendants' 
attorney,  the  sum  of  $1,216.86,  the  amount  paid  to  him  by  said 
Lubbock.  From  this  order  and  judgment  awarding  costs  to  the 
defendants  and  execution  therefor,  the  plaintiff  prosecutes  this 
appeal. 

SiUherland  &  McBride,  for  the  appellant. 

Bennett  dt  Harknesa  and  P.  Denny ^  for  the  respondent. 

Emebson,  J.  The  judgment  of  the  supreme  court  was  an  actual 
dismissal  of  the  cause  and  was  as  final  and  effective  before  its 
action  was  certified  to  the  district  court  as  it  was  after:  Beynolds 
V.  Hosmer,  45  Gal.  628.  At  the  time  this  motion  was  made  the  case 
was  not  in  court;  it  had  been  dismissed  and  thus  terminated.  If  the 
judgment  had  been  reversed  and  the  case  remanded  with  directions 
to  dismiss  it,  the  judgment  of  this  court  being  upon  the  ground  of 
a  want  of  jurisdiction  in  the  lower  court,  that  court  could  not 
properly  render  judgment  for  costs,  there  being  no  statute  author- 
izing it:    Fettv.  Fett,  19  Wis.  193;  Blackwood  v.  Jones,  27  Id.  498. 

The  court  evidently  treated  the  proceeding  upon  this  motion  as  one 
for  restitution,  and  costs  incurred  by  the  defendant  in  the  course  of 
litigation  and  not  received  hy  the  pliEiintiff  would  not  be  within  the 
purview  of  such  relief.  The  court  below  had  no  jurisdiction  to  make 
the  order  in  relation  to  the  payment  of  the  $1,216.86,  for,  as  above 
stated,  there  was  no  action  pending  in  which  such  a  proceeding 
•could  be  had.  The  order  could  not  have  properly  been  made,  even 
if  this  court  had  remanded  the  case  for  further  proceedings.  If  the 
sale  was  valid  at  the  time  it  was  made,  the  plaintiff  in  the  execution 
having  become  the  purchaser,  it  was  liable  to  be  set  aside  upon  a 
reversal  or  modification  of  the  judgment  by  this  court  inacooraance 
with  sec.  337  of  the  practice  act,  or  by  the  court  below  if  the  case 
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had  been  remanded  and  restitution  made  to  the  defendants  of  the 
khing  lost  in  mecie.  If  the  property  had  oome  into  the  hands  of  a 
hona-fiffe  purchaser,  so  that  it  oould  not  be  restored  in  specie,  they 
would  be  left  to  their  action  for  damages  or  compensation :  Farmer 
T.Bogers,  20  Cal.  335;  Beynolds  v.  Harris,  U  Oal.  668.  But  the 
court  cannot  properly  give  damages  or  compensation  on  a  motion 
as  was  done  in  this  case.  It  is  evident  this  motion  was  made  in 
the  interest  and  for  the  benefit  of  Lubbock.  His  affidavit  fails  to 
show  how  the  defendant  had  lost  anjrthing  or  been  in  the  least 
damnified.  They  have  not  paid  the  plaintiff  anything  and  he  holds 
nothiiie  receiye/from  ihem  Lubbock  is  a  stomge!  to  the  action 
and  this  motion  cannot  be  made  by  hiin  or  in  his  behalf.  Whether 
he  may  not  have  relief  by  some  other  form  of  proceeding,  we  are 
not  called  upon  to  determine. 

The  judgment  of  the  court  below  is  reversed  and  the  order  is  set 
aside  and  held  for  naught. 

HuHTEB,  0.  J.,  and  Twiss,  J.,  concurred. 


TuFTSy  Administrator,  Etc.,  v.  Tufts. 

Filed  Fdyntatry  i88,  I884. 

CAiiciLLATioir  or  Deed  PaoouaBD  bt  Fkaud.— Every  person  who  signs,  executes  and 
acknowledges  a  deed,  is  presumed  to  know  the  contents  and  legal  effect  thereof.  But  where  a 
deed  is  executed  by  reason  of  false  and  fraudulent  respresentations  as  to  its  contents,  and 
where  it  is  falsely  read  to  the  grantor,  and  by  reason  of  such  false  and  fraudulent  representa- 
tions and  in  ignoraaoe  of  its  contents  the  grantor  executes  the  same,  such  deed  may  be  an- 
nulled and  cancded,  and  parol  evidence  is  admissible  to  show  such  facts. 

FxvDDio  THAT  A  CERTAIN  DxsD  WAS  Obtmned  BT  BsABON  OF  FALSE  and  fraudulent  repre- 
nntatioDS  on  the  part  of  the  grantee,  hdd,  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
the  plaintiff.    The  opinion  states  the  facts. 

Sheeks  dk  Bawlins  and  W.  H.  Dickaon,  for  the  appellant. 
A.  Brown,  for  the  respondent. 

TwiBS,  J.  This  is  a  suit  to  annul  and  set  aside  a  warranty  deed  made 
by  Elmira  P.  Tufts  to  the  defendant,  Eldridge  Tufts,  on  the  twenty- 
fifth  day  of  June,  1882,  of  certain  property  therein  described,  situ- 
ated in  Salt  Lake  Gity,  known  as  the  Colorado  house.  Since  the 
trial  in  the  district  court,  Elmira  C.  Tufts,  the  original  plaintiff,  has 
died,  and  the  present  plaintiff,  Don.  C.  Tufts,  has  been  appointed 
administrator  of  her  estate,  and  has  duly  qualified  as  such. 

The  complaint  contains  allegations  to  the  effect  that  the  defend- 
ant had  proposed  to  the  deceased  plaintiff  that  they  would  mutually 
enter  into  an  agreement  that  she  should  thereby  convey  to  the 
defendant  the  property  in  controversy,  and  that  he  should  convey 
to  her  all  of  his  real  estate  in  Salt  Lake  City,  ''  with  the  proviso  in 
said  agreement  that  whosoever  of  said  plaintiff  or  defendant  dies 
first,  the  survivor  should  take  possession  of,  have,  own  and  hold  to 
his  or  her  own  use  and  benefit  forever  the  whole  real  estate  owned 
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by  bothy  and  no  title  was  to  pass  from  either  nntil  his  or  her  death, 
as  the  case  might  be."  That  the  defendant,  in  the  month  of  Jane, 
1882,  farther  promised  the  deceased  if  she  woidd  execate  an  agree- 
ment, which  he  then  had  and  read  to  her,  in  effect  similar  to  the 
proposed  agreement  above  described,  that  he  woald  baild  for  the 
plaintiff,  at  his  own  expense,  a  nice  brick  hoase  apon  a  lot  of  land 
belonging  to  him  and  adjoining  the  lot  described  or  conveyed  in 
said  deed  and  give  her  a  life  lease  of  the  same,  *'  to  ase  for  her  own 
benefit,"  free  from  any  and  all  expenses  to  her  daring  her  natural 
life,  the  said  brick  bailding  to  be  commenced  by  defendant  as  soon 
as  the  plaintiff  would  sign  said  written  agreement  at  the  time  drawn 
np  by  him.  ''Plaintiff  (farther)  alleges  that  all  said  talk  and 
actions  of  defendant  was  for  the  fraadalent  design  of  procuring 
plaintiff's  said  real  estate  as  his  own  property,  and  that  he  never 
intended  to,  and  never  at  any  time  did,  execute  such  an  agreement, 
but  did  intend  to  obtain  a  warranty  deed  and  the  possession  of  said 

Plaintiff's  real  estate,  without  giving  her  any  consideration  therefor, 
iaintiff  alleges  that,  relying  upon  the  statements  and  arguments 
of  said  defendant,  she  signed  and  executed  what  she  supposed  to 
be  said  agreement  as  had  oeen  theretofore,  to  wit,  June  26th,  1882, 
drawn  by  defendant  and  read  to  her  by  said  defendant  as  embody- 
ing their  said  intentions,  but  which  she  has  since  learned  was  a 
warranty  deed  from  said  plaintiff  to  said  defendant,  conveying  said 
real  estate  of  plaintiff  hereinbefore  described,  from  said  plaintiff 
to  said  defendant.  And  that  plaintiff,  believing  and  relying  upon 
the  false  and  fraudulent  statement  then  made  oy  defendant,  and 
believing  said  paper  which  she  was  about  to  sign  to  be  the  agree- 
ment or  will  which  had  been  theretofore  read  by  her  and  written 
by  defendant,  June  26th,  1882,  then  signed  and  executed  said  war- 
ranty deed;"  that  defendant  never  paid  any  consideration  for  said 
warranty  deed;  that  he  obtained  the  same  from  her  without  her  will 
or  consent  of  any  kind  whatever,  and  caused  the  same  to  be  recorded 
in  the  office  of  the  recorder  of  Salt  Lake  county;  that  since  dis- 
covering the  fraud  of  said  false  deed,  she  has  made  demand  upon 
said  defendant  to  reconvey  to  plaintiff  her  said  land  and  premises, 
which  defendant  refused  to  do;  that  the  deceased  was  at  the  com- 
mencement of  this  suit,  and  always  had  been,  the  lawful  owner  of 
said  real  estate;  that  ''defendant  has  not  commenced  to  build  the 
brick  house  on  said  lot  as  he  promised  plaintiff  to  do,  nor  given  or 
executed  any  agreement  giving  the  plaintiff  a  life  lease  on  any  of 
his  land,  or  on  the  property  heretofore  owned  by  the  plaintiff  as 
aforesaid;"  and  prays  judgment  that  the  said  warranty  deed  from 
plaintiff  to  defendant  be  decreed  to  be  fraudulent,  null  and  void, 
and  that  the  defendant  be  required  by  the  decree  of  this  court  to 
convey  to  said  plaintiff  all  right,  title  and  interest  he  may  have 
acquired  in  said  real  estate,  and  for  cost  of  suit.  The  ansver 
denies  every  material  allegation  contained  in  the  complaint. 

Upon  the  trial,  before  the  court  without  a  jury,  there  were  some 
six  or  seven  witnesses  upon  one  side  and  the  other,  besides  the  de- 
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ceased  plaintiff  and  the  defendant.     The  findings  of  fact  and  con- 
clusions of  law  by  the  conrt  are  as  follows  - 

1.  That  on  the  6th  day  of  July,  1882,  and  for  a  long  time  prior 
iihereto,  the  plaintiff  had  been  the  owner  in  fee  simple  and  in  pos- 
session, and  entitled  to  the  possession,  of  the  following-described 
tract  of  land,  as  set  forth  in  the  complaint,  to  wit:  being  a  part  of 
lot  (5)  in  block  fifty-three  (53)  of  plot  '^A"  of  Salt  Lake  City  survey, 
bounded  and  described  as  follows :  Commencing  at  the  northwest 
comer  of  said  lot  five  (5),  and  running  south  seven  (7)  rods;  thence 
west  seven  (7)  rods,  to  the  place  of  beginning,  containing  forty-nine 
(49)  square  rods  of  ground. 

2.  That  at  the  date  aforesaid  the  defendant  sustained  toward  the 
plaintiff  the  relation  of  son  to  mother;  that  the  plaintiff  was  seventy 
years  of  age;  that  the  plaintiff  reposed  great  confidence  and  trust  in 
the  defendant,  who  had  been  theretofore  attending  to  business  for 
her,  and  in  former  years  they  had  lived  together  even  after  the  de^ 
fendant  became  of  a^e. 

3.  That  on  the  said  fifth  day  of  July,  1882,  the  defendant  pro- 
citred  from  the  plaintiff  an  absolute  deed  of  said  described  tract  of 
land,  which  deed  was  afterward,  on  the  10th  day  of  July,  1882,  re- 
corded in  the  office  of  the  county  recorder  of  Salt  Lake  county, 
Utah,  in  book  F  of  deeds  and  transfers,  pp.  675,  676. 

4.  That  at  the  time  of  the  execution  of^said  deed  plaintiff  did  not 
know  that  it  was  a  deed  of  her  property  in  question,  but  believed  it 
to  be  a  life  lease  of  property  belonging  to  the  defendant,  upon  which 
she  was  agreeing  to  assist  in  building  a  house;  that  prior  to  the  time 
of  the  execution  of  said  deed,  there  bad  been  negotiations  between 
the  said  plaintiff  and  the  said  defendant  to  the  effect  that  the  plaint- 
iff should  assistjdefendant  wiili  monqy  to  build  a  house  upon  lands 
of  his  own;  and  that  after  such  negotiation  had  taken  place  she 
directed  the  defendant  to  prepare  the  proper  papers;  that  defendant, 
instead  of  preparing  the  papers  directed  by  plaintiff,  prepared  a 
warranty  deed  of  the  land  in  question,  and  procured  the  simature 
of  the  plaintiff  thereto;  that  the  same  was  not  read  to  the  plaintiff, 
and  she  did  not  know  the  contents  thereof;  that  there  was  no  con- 
sideration for  the  same  passed  between  the  parties,  and  that  the 
plaintiff  signed  the  same  under  the  belief  that  it  was  a  paper  relative 
to  a  life  lease  to  her  of  the  said  land  of  the  defendant,  upon  which 
said  building  was  to  be  erected;  that  the  signature  of  the  plaintiff 
to  the  said  deed  was  procured  by  the  fraud  of  the  defendant;  that 
the  defendant  never  has  attempted  to  build  any  such  house  as  was 
contemplated  by  the  agreement  for  the  life  lease. 

5.  That  the  plaintiff,  since  the  execution  of  the  said  deed,  has  re- 
mained in  the  possession  and  control  of  the  propert}r  in  question; 
that  prior  to  the  commencement  of  this  suit  the  plaintiff  caused  de- 
mand to  be  made  upon  the  defendant  that  he  reconvey  the  property 
to  her. 

I  find  as  conclusion  of  law  that  said  deed  set  forth  in  the  com- 
plaint from  the  plaintiff  to  the  defendant  for  the  land  aforesaid  was 
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procured  by  fraud  and  ihat  the  aaxne  shonid  be  canceled  and  set 
aside;  that  the  plaintiff  is  entitled  to  the  possession  of  and  title  to 
the  said  land  and  premises;  that  the  plaintiff  is  entitled  to  a  decree, 
that  the  said  defendant  do  within  five  days  after  demand  upon 
him,  execute  and  deliver  to  the  plaintiff  a  deed  duly  acknowledged 
of  the  aforesaid  premises;  that  in  case  of  his  failure  so  to  do,  such 
order  and  decree  shall  stand  as  a  cancellation  of  the  said  deed  from 
the  plaintiff  to  the  defendant,  that  the  same  is  canceled,  set  aside 
and  declared  null  and  void;  that  the  plaintiff  is  entitled  to  recover 
of  the  defendant  her  costs  in  [this  behalf  expended,  and  judgment 
is  hereby  ordered  accordingly. 

The  law  presumes  that  every  person  who  puts  his  name  to  and 
executes  a  deed  knows  the  contents  of  the  instrument  to  which  he 
puts  his  seal  and  before  some  magistrate  acknowledges  with  so- 
lemnity the  instrument  as  his  act  and  deed;  and  that  he  knows  the 
legal  effect  of  it.  But  in  a  case  where  it  is  charged  that  a  deed  is 
executed  by  reason  of  false  and  fraudulent  representations  as  to 
its  contents,  and  that  it  was  falsely  read  to  him,  and  that  by  reason 
of  such  representations  and  reading  he  executed  it  in  ignorance  of 
its  contents,  then  the  validity  of  such  deed  may  be  in(]^uired  into 
and  impeached  by  oral  testimony,  and  if  it  is  sufficient  in  8tren|[th 
to  carry  conviction  to  the  mind  of  the  jury  or  of  the  court  sitting 
as  a  jury,  of  the  truth  of  the  charge,  the  effect  may  be  that  the 
solemn  deed  of  the  party  be  annulled  and  held  for  naught:  Eaton  v. 
Eaton,  N.  J.  L.  108. 

This  principle  of  law  is  universally  recognized  and  is  necessary 
to  protect  the  unwary,  weak  or  ignorant  from  the  cupidity  of  the  un- 
scrupulous sharper  whose  efforts  to  enrich  himself  at  tiie  loss  or 
ruin  of  others  is  restrained  only  by  want  of  opportunity,  and  a 
wholesome  sense  of  the  power *and  efficacy  of  the  law  to  protect  and 
avenge  the  injured,  redress  his  wrongs  and  punish  the  guilty. 

We  are  all  of  the  opinion  that  the  court  below  could,  upon  the 
testimony  before  it,  find  for  the  plaintiff  upon  all  of  the  issues  and 
that  the  record  shows  no  error,  and  therefore  the  judgment  of  the 
district  court  is  affirmed. 

HuNTEB,  0.  J.,  and  Ehebson,  J.,  concurred. 


liEAvrrr  v.  Oxford  and  Geneva  Bilveb  Mining  Cokpant. 

FiM  May  19, 1883. 

Notes  of  Corporation,  Power  of  Directors  to  Authorizr.— The  board  of  direcfcon  oC 
a  corporation  has  power  to  appoint  two  of  its  memben  a  committee  for  the  pnrpoae  of  ask- 
ing and  delivering  the  notes  oi  the  corporation  to  such  stockholders  as  have  debts  against  ttkt 
company.  If  such  committee,  in  executing  the  trust  imposed  upon  them,  exceed  their  authority^ 
the  corporation  is  not  bound  by  their  unauthorized  acts. 

Mbetino  of  Directors— Notice  of— Presumption. — In  the  absence  of  any  law  on  the  bbIk 
ject,  a  meeting  of  the  directors  of  a  corporation  is  presumed  to  have  been  held  after  dike  and 
sufficient  notice  thereof  to  all  the  directors,  unless  the  contrary  affinnatively  appean.       * 
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What  Gonstitutbs  ▲  QcoBCif.— At  oosunon  law  tke  major  part  of  a  board  of  directors 
constxtatee  a  qaoram,  a  majority  of  which  may  decide  any  question  npon  which  they  have 
power  to  att. 

Note  Giten  to  Diseotob,  Validitt  of. — A  promissory  note  of  a  corporation  given  to  one 
of  its  directors,  in  pursuance  of  the  unanimous  vote  at  a  meeting  of  the  directors,  is  not  in> 
valid  because  tnch  director  was  present  and  voted  for  the  same,  if  without  counting  his  vote 
the  same  was  authorized  by  a  majority  of  a  quorum  of  the  directors. 

KoTEs  OF  Corporation— Items  Included  in— Statute  of  Limitations.— A  resolution  of 
s  board  of  directors  empowering  its  committee  to  **  make  and  deliver  to  the  several  stock- 
hoklen  who  have  loaned  money  to  this  companv,  and  for  the  liabilities  of  this  company,  the 
company'ti  notes  for  such  loans  and  liabilities,  does  not  authorize  the  committee  to  include^ 
in  a  note  so  given,  money  paid  by  a  stockholder,  prior  to  the  incorporation  of  the  company, 
for  the  purpose  of  developing  property  which  afterwards  is  conveyea  to  the  corporation,  and 
for  which  he  receives  certain  shares  of  stock;  nor  money  paid  by  the  stockholaer,  in  pursu- 
ance of  a  resolution  of  the  company  calling  for  a  voluntary  assessment,  for  the  purpose  of 
developinff  the  company's  property.  Such  resolution  does  not  prohibit  the  giving  of  a  note 
for  an  indebtedness  barrea  by  the  statute  of  limitations. 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states 
the  facts. 

Sutherland  &  McBride,  for  the  plaintiff. 
Arthur  Brotan,  for  the  defendant. 

Twiss,  J.  This  is  an  action  on  a  promissory  note  alleged  to  have 
been  made  and  delivered  by  the  defendant,  a  corporation  created 
under  the  laws  of  Michigan,  to  the  plaintiff.  The  following  is  a  copy 
of  the  note. 

"$7,984.13.  Office  of  the  Oxford  and  Geneva  Silver  Mining 
Company  of  Utah,  Aug.  6, 1880.  Thirty  davs  after  date,  the  Oxford 
and  ueneva  Silver  Mining  Company  of  tltah  promise  to  pay  to  the 
order  of  Alvah  E.  Leavitt,  seven  thousand  nine  hundred  and  eighty- 
four  and  thirteen  one-hundreth  dollars,  with  interest  at  ten  per  cent, 
per  annum.     Value  received. 

"  The  Oxford  and  Geneva  Silver  Mining  Company  of  Utah. 

'*By  J.  B.  Scott,  president. 
"D.  S.  Holbrook,  secretary." 

The  complaint  alleges  that  the  defendant  was  at  and  prior  to  the 
date  of  the  note,  and  also  at  the  commencement  of  this  action,  owner 
of  real  estate  and  property  of  other  kinds  in  this  territory  and  had 
an  agent  in  charge  thereof.  The  answer  denies  that  defendant  made 
the  note,  that  J.  B.  Scott  and  D.  S.  Holbrook,  or  either  of  them, 
were  authorized,  as  agents  or  otherwise,  to  make  or  deliver  the  note, 
and  also  denies  that  the  defendant  owed  the  plaintiff  at  the  date  of  the 
note,  the  sum  of  money  for  which  it  was  given.  And  for  a  further 
or  affirmative  answer,  the  defendant  says  that  the  plaintiff  is  a 
stockholder,  director,  and  vice-president  of  the  defendant  corpora- 
tion, and  familiar  with  all  of  its  resolutions.  That  the  plaintiff  pre- 
tending and  claiming  that  the  defendant  was  indebted  to  him,  pre- 
pared a  statement  of  account  showing  such  alleged  indebtedness, 
which  contained  items  claimed  by  plaintiff  to  have  been  advanced 
by  him  to  the  defendant,  but  whlcn  were  in  fact  advanced  by  him 
to  the  firm  of  Scott  &  Brown  before  the  organization  of  the  defend- 
ant corporation  on  the  twenty-eighth  day  of  June,  1873,  and  also 
the  items  of  account  that  were  on  the  day  of  the  date  of  the  note 
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l^arred  by  the  statute  of  limitations  of  the  state  of  Michigan,  in  which 
:state  the  note  was  made  and  delivered,  and  that  the  same  and  other 
items  were  also  barred  by  the  statute  of  limitations  of  this  territory. 
That  tiie  president  and  secretary,  Scott  and  Holbrook,  had  no 
authority  to  inclade  in  the  note  the  items  barred  by  the  statute. 
That  said  statement  of  account  also  contained  items  of  account  that 
were  not  advancements  of  money,  but  were  moneys  paid  by  plaintiff 
to  the  defendant  in  payment  of  an  assessment  made  by  the  defend- 
ant upon  3210  shares  of  capital  stock  held  by  the  plaintiff  in  the  de- 
fendant company,  upon  which  forty  cents  per  share  were  assessed 
in  February  4th,  1874,  by  a  resolution  of  said  company.  That  these 
items  were  incorporated  in  said  note  by  mistake  of  Scott  and 
Holbrook.  That  the  items  hereinbefore  described  as  being  in- 
cluded in  said  note  were  not  existing  indebtedness  against  said  cor- 
poration at  the  date  of  the  note,  and  that  said  note  was  executed 
without  authority,  and  is  null  and  void. 

The  statutes  of  Michigan  provide  that  the  ''stock,  property  and 
affairs  of  such  corporation  shall  be  managed  by  not  less  than  three 
nor  more  than  nine  directors,  as  the  articles  shall  determine.**  The 
articles  of  association  of  the  defendant  corporation  provide  "  that 
there  shall  be  seven  directors,  who  shall  have  full  power  to  manage 
the  stock,  property  and  affairs  of  the  corporation."  At  a  meeting  of 
the  directors  of  the  defendant  on  August  2, 1880,  four  of  them,  con- 
stituting a  quorum,  were  present,  one  of  whom  was  the  plaintiff, 
the  following  resolution  was  unanimously  adopted: 

''  Resolved^  That  the  president  and  secretary  of  this  company  are 
directed  to  make  and  deliver  to  the  several  stockholders  who  have 
loaned  monev  to  this  company  the  notes  of  this  company  for  such 
loans  and  liabilities,  and  that  the  same  be  made  payable  thirty  days 
from  date,  with  interest  at  ten  per  cent." 

Bj  the  statutes  of  Michigan  and  the  defendant's  articles  of  asso- 
ciation, as  well  as  by  the  common  law,  the  defendant's  board  of 
directors  is  its  dominant  body — the  executive  power  of  the  corpo- 
rate entity,  which  acts  solely  by  and  through  them  in  the  prosecution 
or.  transaction  of  the  business  for  which  it  was  created.  Their 
power  is  not  a  delegated  authority,  in  the  sense  in  which  the  rule 
applies  to  agents  or  attorneys  who  have  certain  specified  powers 
conferred  upon  them,  but  no  others,  and  therefore  have  no  power 
which  they  can  delegate  to  others.  When  the  transaction  of  legiti- 
mate business  properly  before  a  board  of  directors  can  be  facili- 
tated by  the  appointment  of  one  or  more  of  their  members  for  that 
Surpose,  they  nave  power  to  make  such  appointment:  Burrillv. 
[ahant  Bank,  2  Met.  163;  Fleckner  v.  Bank  of  the  United  States, 
8  Wheat.  355;  Lester  v.  Webb,  11  Allen,  34;  President  Northampton 
Bank  v.  Apron,  11  Mass.  288. 

The  resolution  of  the  board  of  directors  did  not  create,  nor  was 
it  intended  to  create,  any  liability  on  the  part  of  the  corporation. 
It  simply  made  the  president  and  secretary  of  the  defendant,  two 
of  the  directors,  a  committee  for  the  purpose  of  making  and  deliv- 
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eidng  the  notes  of  the  defendant  to  the  severdl  stockholders  holding 
the  debts  and  liabilities  therein  described.  This  act  was  within 
the  scope  of  the  power  of  the  board  of  directors,  and  apparently  in 
good  faith.  It  was  fair  and  jnst  in  terms  and  spirit  to  all  parties — 
the  corporation,  the  stockholders,  and  to  the  particular  stockholders 
holding  claims  against  the  defendant.  Although  it  is  solely  and  by 
the  direct  agency  and  under  the  supervision  of  the  directors  that 
the  business  of  a  corporation  is  transacted,  yet  they  can  only  act 
within  legally  authorized  limits;  their  unauthorized  acts  do  not  bind 
the  corporation.     And  the  same  principle  applies  to  their  agents. 

If  Scott  and  Holbrook,  in  executing  the  trust  thus  imposed  upon 
them,  exceeded  their  authority,  the  corporation,  their  principal,  is 
not  bound  by  such  unauthorized  acts.  The  plaintiff  being  one  of 
the  four  who  constituted  the  meeting  of  the  directors  which  adopted 
the  resolution,  it  is  claimed  by  the  defendant  that  the  resolution 
was,  as  to  the  plaintiff,  invalid,  and  therefore  the  note  sued  upon  of 
no  validitjr  or  value. 

The  articles  of  association  are  silent  as  to  when  the  meetings  of 
the  directors  shall  be  held,  as  to  the  necessary  notice,  the  manner 
of  calling  them,  and  as  to  what  number  shall  constitute  a  quorum, 
bat  they  give  the  directors  ''full  power  to  make  and  ordain  all  by- 
laws."   Tliere  is  no  evidence  of  any  by-law  on  the  subject.    There- 
fore, if  there  was  a  common-law  quorum  present  at  the  meeting, 
there  is  no  presumption  that  due  notice  was  not  given,  but,  on  the 
contrary,  in  such  case  the  legal  presumption  is  mat  the  notice  of 
the  meeting  was  legally  sufficient,  or  that  due  and  legal  notice 
thereof  was  given  to  all  of  the  directors,  unless  it  affirmatively  appear 
that  such  was  not  the  case:    Lane  v.  Brainard,  30  Oonn.  565;  Sar- 
gent V.  Webster,  13  Met.  497;  Wells  v.  The  Railway  White  Rubber 
Company,  19  N.  J.  .Eq.  402;   Edgerly  v.  Emerson,  23  N.  H.  556. 
We  now  come  to  the  question  as  to  what  constitutes  a  quorum, 
and  whether  the  presence  and  vote  of  the  plaintiff  and  his  interest 
in  the  subject-matter  invalidated  the  resolution  as  to  him.     At  com- 
mon law  where  the  corporate  power  is  vested  in  a  body  consisting 
of  a  definite  number  of  persons,  as  a  board  of  directors  of  a  certain 
specified  or  definite  number,  and  where  the  meeting  of  the  director 
is  a  regular  or  stated  one,  of  which  all  are  required  to  take  notice, 
or  a  special  one  of  which  all  have  been  legally  presumed  to  have 
been  duly  notified,  the  major  part  of  such  board  of  directors  con- 
stitutes a  quorum,  a  majority  of  which  decides  any  question  upon 
which  they  have  power  to  act:    Sargent  v.  Webster,  13  Met.  497. 
Upon  this  question  Chancellor  Kent  says :    '  *  There  is  a  distinction 
taf en  between  a  corporate  act  done  by  a  select  or  definite  body,  as 
a  board  of  directors,  and  one  to  be  performed  by  the  constituent 
members.     In  the  latter,  a  majority  of  those  who  appear  may  act, 
but  in -the  former  case  a  majority  of  the  definite  Dody  must  be 
present,  and  then  a  majority  of  the  quorum  may  decide.     This  is 
the  general  rule  on  the  subject,  and  if  any  corporation  has  a  differ- 
ent modification  of  the  expression  of  the  binaing  will  of  the  cor- 
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poration,  it  arises  from  the  special  provisions  of  the  act  or  charter 
of  incorporation:"  2  Kent's  Com.  293;  Buell  v.  Buckingham  k 
Co.,  16  Iowa,  283;  Hayward  v.  Pilgrim  Society,  21  Pick.  270. 

In  the  light  of  these  authorities,  there  being  no  issue  or  chaj^e 
of  fraud  or  want  of  good  faith  on  the  part  of  the  plaintiff,  with  id- 
erence  to  his  vote  at  the  meeting  of  the  directors,  I  see  no  reason 
why  his  presence  and  vote  should  nullify  the  unanimous  vote  of  the 
quorum,  or  the  vote  of  his  three  associate  directors  who  were  a  ma- 
jority of  all  present,  and  against  the  validity  of  which  no  charge 
was  made.  I  am  therefore  of  the  opinion  that  the  resolution  was 
legally  adopted:  Angell  &  Ames  on  Corp.  233;  Smith  v.  Spears, 
4y  Conn.  47;  Twin  Lick  Oil  Company  v.  Marbury,  91  U.  b.  587; 
U.  S.  Boiling  Stock  Company  v.  Atlantic  and  Great  Western  B.  B. 
Co.,  34  Ohio  St.  450. 

The  evidence  shows  that  the  mining  property  of  the  defendant 
was  held  and  owned  by  Scott  and  Brown,  but  with  the  expectation, 
and  for  the  purpose  of  conveying  it  to  the  defendant  upon  its  incor- 
poration; that  while  it  was  so  held  it  was  in  some  manner,  not  indi- 
cated by  the  record,  divided  into  thirty  shares,  and  each  man  that 
took  a  share  was  to  pay  11,000  to  Scott  and  Brown  for  the  purpose 
of  developing  it,  and  when  the  corporation  was  organized,  stock  was 
issued  to  each  person  that  had  bought  a  single  share  or  proportion 
of  the  thirty  shares,  in  proportion  to  the  number  of  one  thousand 
dollar  shares  he  had  taken,  and  the  same  persons  that  were  inter- 
ested in  the  property  and  paid  their  proportionate  part  were  the 
incorporators,  and  afterward  stockholders  in  the  defendant  corpo- 
ration. The  plaintiff  being  one  of  the  persons  for  whom  Scott  and 
Brown  held  the  propertv,  paid  his  proportionate  share  of  the  costs 
and  expenses  of  developing  the  mining  property,  and  the  money  so 
paid  by  him  for  this  purpose,  with  interest  to  date  of  the  note,  was 
included  therein,  I  am  of  the  opinion  that  the  money  so  paid  or 
advanced  by  him  was  not  a  "loan  of  liability"  within  the  terms  or 
intent  of  the  resolution,  and  therefore  the  committee  named  in  the 
resolution  did  not  have  authority  to  include  it  in  the  note.  It  was 
not  money  loaned  or  advanced  to  the  defendant.  The  plaintiff,  in 
common  with  others,  paid  his  just  and  proportionate  share  to  Scott 
and  Brown  for  the  development  of  mutual  interests,  and  when  the 
corporation  was  formed  and  this  property  was  conveyed  to  it,  the 
plaintiff  got  the  full  benefit,  in  common  with  other  stockholders,  of 
the  money  bv  him  and  them  advanced  for  promoting  their  mutual 
interests  and  common  enterprise,  and  to  the  extent  that  the  note 
was  made  up  or  composed  of  such  items,  there  was  a  partial  want 
of  consideration.  The  record  shows  no  act  of  the  defendant  indi- 
cating an  intention  of  assuring  anj  liability  by  reason  of  such  ad- 
vancements, and  without  undertaking  to  determine  whether  the  cor- 
poration could  legally  assume  and  pay  such  claim,  I  aiiL  of  the 
opinon  that  the  amount  of  such  items,  included  in  the  note,  should 
have  been  deducted  from  it  at  the  trial :  2  Sutherland  on  Dam. 
114;  1  Parsons  on  N.  and  B.  211. 
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The  evidence  shows  that  the  stock  of  the  corporation  was  full-paid 
stock,  and  not  assessable;  that  on  the  fourth  day  of  February,  lo74t, 
there  was  a  meeting  of  the  stockholders,  called  according  to  the  by- 
laws of  the  company,  in  which  a  majority  of  the  stock  was  repre- 
sented, and  unanimously  adopted  the  following  resolution : 

"That  the  stockholders  of  this  corporation  do  raise  and  pay  to 
the  treasurer  foriy  cents  on  each  of  their  respective  shares  of  stocky 
and  that  such  of  the  stockholders  as  do  not  elect  to  pay  the  same 
are  requested  to  deposit  their  stock  with  the  treasurer,  on  and  sub^ 
ject  to  the  condition  that  such  of  the  stockholders  as  do  pav  such 
sums  shaU  have  the  privilege  of  taking  such  stock  at  the  expiration 
of  nine  months  from  this  date,  on  paying  the  cost  to  such  stock- 
holders of  said  stock,  including  assessments  heretofore  made  (and 
paid  by  the  said  stockholders),  with  ten  per  cent,  interest  from  this 
date,  provided  that  any  stockholder  who  deposits  his  stock  and  who 
shall  pay  said  forty  cents  on  each  share  as  aforesaid,  within  sixiy 
days  from  date,  shall  have  his  stock  returned  to  him;  and  also  pro- 
vided such  stockholders  elect  within  ten  davs  to  pay  said  forty  cents 
a  share,  or  to  deposit  their  stock  aforesaid. ' 

At  the  time  the  plaintiff  owned  3,210  shares  of  the  capital  stock 
of  the  defendant  company,  and,  in  compliance  with  the  resolution, 
paid  the  treasurer  $800  and  $250,  which,  with  interest,  were  allowed 
to  the  plaintiff  and  included  in  the  note.  The  defendant  claims  that 
the  committee,  by  the  inclusion  of  these  items  in  the  note,  exceeded 
the  authority  conferred  npon  them  bj  the  resolution.  This  position, 
I  think,  is  well  taken.  The  resolution  was,  in  effect,  a  proposition 
that  the  stockholders,  according  to  their  several  and  respective 
interests,  * '  pay  "  to  the  treasurer  the  sum  therein  named  for  the  use, 
benefit  and  purposes  of  the  corporation,  and  the  payment  by  a  stock- 
holder to  the  defendant  of  the  required  sum,  or  any  part  thereof, 
was  as  though  he  had  made  an  assessment  upon  himself  for  the 
benefit  of  the  corporation — the  mutual  ffood  of  all.  The  sum  so 
paid  became  the  money  and  property  of  the  companv,  not  by  virtue 
of  a  **loan,"  but  as  a  payment  to  the  defendant,  for  tne  advancement 
or  promotion  of  its  interests,  by  which  each  stockholder  received 
his  proportionate  share  of  the  gain  to  the  aggregate  body  of  share- 
holaers,  which  constituted  a  valid  consideration  for  the  money  so  paid. 

The  defendant  claims  that  the  committee,  by  including  in  the 
note  items  of  accoimt  that  had  been  due  and  payable  the  length  of 
time  required  by  the  statute  to  bar  an  action  thereon,  exceeded 
their  authority,  as  such  items  were  not  ''an  indebtedness  against 
the  company  at  the  date  of  the  notice.  If  this  position  is  correct, 
^^  c^ggTogate  amoupt  of  such  items  should  have  been  at  the  trial 
deducted  from  the  note. 

The  defense  of  the  statute  of  limitations  is  a  personal  privilege, 

which  the  debtor  may  assert  or  waive  at  his  option;  but  when 

asserted,  it  must  be  set  up  by  some  affirmative  act,  expressing  an 

'  intention  of  relying  upon  it  as  a  defense.     Until  such  intention  is 

expressed,  which  must  generally  be  by  demurrer  or  answer,  the 
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demand  is  good,  notwithstanding  the  statute;  and  when  saccess- 
fnlly  pleaded  is  a  bar  to  the  remedy.  It  does  not  otherwise  regu- 
late or  affect  the  debt.  The  expiration  of  the  time,  which  enables 
the  debtor  to  plead  the  statute  as  a  defense  to  an  action  to  recoyer 
a  debt,  does  not  operate  as  payment  or  extinguishment.  The  debt 
survives,  although  the  debtor  is  enabled,  if  he  so  elects,  to  plead 
the  statute  and  thereby  defend  an  action  brought  thereon :  Ghrant  v. 
Burr,  64  Oal.  298. 

There  is  no  intention  expressed  in  the  resolutions  of  relying  upon 
the  statute  as  defense  to  any  indebtedness  of  the  defendant  and 
Scott  and  Holbrook  were  not  invested  with  any  express  discretion  or 
authority  with  reference  to  the  statute  of  limitations  as  a  defense  to 
any  demand  against  the  defendant.  They  were  '*  directed  to  make 
and  deliver  to  the  several  stockholders  who  have  loaned  money  to 
this  company,  and  for  the  liabilities  of  this  company,  the  notc«  of 
this  company  for  such  loans  and  liabilities."  A  debt  within  the 
statutory  law  is  a  good  consideration  for  a  new  promise,  although 
made  by  an  agent,  if  within  the  scope  of  his  power.  ''  An  acknowl- 
edgment made  by  an  agent  in  respect  to  demands  relating  to  con- 
cerns within  the  scope  of  his  authority,  is  binding  upon  his  princi- 
pal:" Angell  on  Lim.  261. 

It  is  to  me  quite  clear  that  the  inclusion  of  these  items  in  the 
notes  was  not  an  unauthorized  act,  and  therefore  the  value  of  the 
note,  because  the  statute  might  have  been  successfully  pleaded,  to  an 
action  upon  them,  had  one  been  commenced,  is  not  thereby  impaired. 

For  tnese  reasons,  sanctioned  by  many  authorities,  1  am  of  the 
opinion  that  the  court  erred  in  instructing  the  jury  that,  *'  if  the 
jury  find  that  any  of  the  items  entering  into  the  amount  of  the  note 
in  this  case  were  barred  by  the  statute  of  limitations  in  force  in 
Michigan  at  the  date  of  this  note,  the  amount  at  which  they  were 
figured  in  the  note  should  be  deducted  therefrom,  as  not  being  a 
legal  liability  under  the  resolution  offered." 

This  instruction  is  erroneous  in  another  respect.  Instructions 
should  be  precise  and  certain  to  a  particular  intent,  and  the  law 
applied  to  tacts  in  evidence  clearly  expressed.  Telling  the  jury  that 
if  they  should  find  that  any  of  the  items  included  in  the  note  were 
barred  by  the  statute,  the  amount  of  such  items  should  be  deducted 
therefrom,  is  not  an  intelligible  statement  of  the  law  applicable  to 
the  particular  facts  in  evidence.  Beference  to  the  statute,  although 
it  may  have  been  copied  in  hcec  verba  into  the  pleadings  of  the  case,  is 
not  imorming  them  what  facts  are  necessary  to  bring  the  debt  or  demand 
within  the  stetutory  bar:    Thompson  on  Charging  the  Jury, sec.  67. 

The  record  presents  a  large  number  of  assignments  of  error,  but 
the  foregoing  is  sufficient  in  principle,  if  correctly  applied  to  the 
facts  of  the  case,  to  determine  all  the  material  questions  raised  or 
argued  by  counsel. 

The  judgment  of  the  district  court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

Emebson,  J.,  concurred,  and  Hunteb,  C.  J.,  dissented. 
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■ 

Dee  t;.  Hilaitd  et  al. 

Filed  Auffugt  t4,  1883. 

CoNTiBSioir  OF  HoRSB — Statdtb  OF  LIMITATIONS.— Where  a  horse  is  wrongfully  converted 
from  its  owner  and  afterward  sold  to  a  bonct-ide  purchaser,  who  uses  it  in  an  open  and  noto- 
rious maimer,  without  attempting  to  conceal  it,  the  statute  of  limitations  commences  to  run 
in  favor  of  such  purchaser  and  a^^unst  the  owner  from  the  time  of  the  purchase,  and  not  from 
the  time  when  the  owner  discovers  the  whereabouts  of  the  horse. 

Appeal  from  a  radgment  of  the  district  court,  entered  in  favor  of 
the  defendants.    The  opinion  states  the  facts. 

N,  Tawner  and  Hoge  dk  Jovasaon^  for  the  appellant. 
B.  K.  WUUams,  for  the  respondent. 

Tvnss,  J.  This  is  an  action  for  the  recovery  of  the  possession  of 
a  horse  alleged  to  be  the  property  of  the  plaintiff,  with  a  prayer  for 
judgment  against  the  defenoant  for  the  possession  of  the  horse,  in 
case  possession  can  be  had;  bat  if  possession  thereof  coold  not  be 
had,  then,  in  such  case,  for  the  value  of  the  horse. 

Amon^  other  defences,  the  statute  of  limitations  was  pleaded.  A 
trial  by  jury  was  waived,  and  the  case  tried  by  the  court.  Evidence 
was  properly  admitted  at  the  trial,  upon  which  the  court  found  the 
following  facts: 

"The  plaintiff  purchased  the  horse  in  question  in  1873,  and  used 
him  until  May,  1877,  then  put  him  put  to  pasture.  The  horse  dis- 
appeared in  June,  1877.  Plaintiff  spent  several  days  with  others  in 
looking  for  him,  and  notified  the  sheriff  of  Weber  county  of  his 
loss,  and  desired  him  to  keep  watch  for  him,  and  also  notified  his 
friends  among  ranchers  and  cattlemen.  The  plaintiff  never  saw 
the  horse  again  until  he  saw  him  in  the  possession  of  the  defend- 
ants in  Ogden  on  the  twenty-eighth  or  twenty-ninth  day  of  Septem- 
ber, 1881,  at  which  time  he  demanded  possession  of  the  horse,  and 
upon  their  refusal,  commenced  this  action." 

The  defendants  bought  the  horse  of  Parsons  in  March,  1878,  and 
have  used  him  on  their  ranch  in  Box  Elder  county  ever  since,  just 
as  they  used  their  own  horses.  There  has  been  no  effort  on  tneir 
part  to  conceal  the  horse,  neither  has  he  been  concealed,  but  their 
possession  has  been  open  and  notorious.  Parsons,  of  whom  the 
defendants  purchased,  bought  the  horse  of  Kimball  and  Bichardson 
prior  to  the  tenth  day  of  September,  1877,  and  Parsons'  possession 
W  also  been  open  and  notorious :  and  finds,  as  a  conclusion  of  law, 
that  the  statute  of  limitations  pleaded  by  the  defendant  had  run 
'igainst  the  claim  of  the  plaintiff  and  that  he  is  not  entitled  to 
recover  the  horse  in  this  form  of  action,  and  that  the  defendants  are 
entitled  to  the  return  of  the  horse,  and  in  ca^e  return  cannot  be 
had,  a  judgment  for  its  value. 

This  case  is  to  be  distinguished  from  those  in  which  the  action 
is  based  upon  a  fraud  committed  by  the  defendant  upon  the 
plaintiff,   who,   by  reason  of  the  fraudulent  or  wrongful  conduct 
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of  the  defendant,  never  discovers  the  frand,  and  has  no  knowl- 
edge of  a  right  of  action  until  after  the  period  of  limitatioii  hu 
Sassed,  like  First  Massachusetts  Turnpike  Corp.  v.  Field,  3 
[ass.  201;  Bailey  v.  Glover  et  al.,  21  Wall.  342;  Atlantic  National 
Bank  v.  Harris,  118  Mass.  143.  In  these  and  similar  cases  the 
plaintiff,  by  reason  of  the  concealment  on  the  part  of  the  d^endant, 
did  not  know  of  the  injury  or  fraud  committed  until  after  the  expira- 
tion of  the  statutory  limitation;  and  the  question  as  to  the  applica- 
tion of  the  statute  was  between  the  wrongdoer  upon  one  side  and 
the  injured  party  on  the  other.    It  would  seem  in  such  oases  that 

1'ustice  and  a  sense  of  common  honesty  ought  to  prevent  a  person, 
rom  using  this  statute  as  a  means  of  successfully  practicing  a  fraud 
upon  his  victim,  unconscious  of  the  wrong  pei^trated  upon  and 
concealed  from  him. 

In  the  case  at  bar  the  plaintiff  knew  he  had  lost  possession  of  his 
horse,  but  did  not  know  whether  it  was  dead  or  alive;  and  if  alive, 
whether  it  had  strayed  or  been  stolen,  or  where  it  was,  or  who,  if 
any  one,  had  possession  of  it.  While  this  was  the  state  of  facts  as 
to  the  plaintiff,  the  defendants  and  their  vendors  purchased,  held 
and  used  the  horse  in  good  faith,  making  no  effort  to  conceal  it, 
either  from  the  plaintiff  or  any  other  person;  their  possession  had 
been  notorious  more  than  three  years  before  the  plamtiff  knew  who 
had  the  horse,  or  made  a  demand  for  its  possession.  Which  of 
these  parties,  plaintiff  or  defendant,  both  innocent  and  without  fault, 
must  be  the  loser  ? 

It  is  not  claimed  that 'the  horse  was  impounded  and  sold  as  an 
estray  under  the  statute;  the  conclusion  is,  therefore,  inevitable, 
that  some  person,  after  the  horse  was  turned  out  to  pasture  by  the 

J>laintiff  in  June,  1877,  wrongfully  converted  it  to  his  own  use  be- 
ore  it  was  sold  to  Kimball  and  Kichardson  in  the  following  Sep- 
tember, and  although  the  horse  was  honestly  purchased  by  the 
defendants  and  their  vendors,  yet  the  possession  and  use  of  it  by 
them  was  a  wrong  upon,  and  in  violation  of  the  rights  of,  the  plaint- 
iff, from  the  time  they  respectively  received  it,  for  which  he  had  a 
remedy  by  action  at  law,  for  an  unlawful  conversion  to  their  use: 
Oilmore  v.  Newton,  9  Allen,  171;  Truds  v.  Anderson,  10  Mich.  357. 
Does  the  fact  that  the  plaintiff  did  not  know  who  had  the  horse, 
nor  where  it  was,  affect  tne  rights  of  either  party  to  this  action,  as 
to  the  statute  of  limitations  pleaded  as  a  bar)?  l^e  statute  contains 
no  exception  exempting  plaintiffs  who  are  ignorant  of  the  facts  nec- 
essary to  give  them  a  right  of  action  from  its  limitations,  and  there 
is  none  implied  by  law,  unless  that  ignorance  is  occasioned  by  some 
improper  conduct  of  the  defendant:  Smith  v.  Newly,  13  Mo.  159. 
Where  there  is  no  proof  of  fraud  on  the  part  of  the  defendant, 
the  general  rule  is  that  the  time  of  limitation  runs  from  the  time  of 
the  commission  of  the  wrongful  act,  or  the  right  of  action  accmes, 
and  not  from  the  time  of  the  knowledge  of  the  act  by  the  plaintiff, 
there  being  no  proof  of  any  wrongful  conduct  on  the  part  of  the 
defendant,  l)y  means  of  which  that  knowledge  is  concealed  bom  the 
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][daiiitiff:  Addison  on  Tort8,^1164;  Jordan  v.  Jordan,  4  Green, 
175;  Thomas  v.  White,  3  LitteU,  177. 

Wells  T.  Halpin,  69  Mo.  92,  was  an  action  in  the  nature  of  re- 
plevin, and  the  only  defease  relied  on  was  the  statute  of  limita- 
tions. The  court,  quoting  from  Foley  v.  Jones,  52  Mo.  64,  says :  ^'  It 
may  be  conceded  that  the  statute  does  not  protect  plaintiffs  who  are 
imiorant  of  the  facts  necessary  to  enable  them  to  bring  suits,  unless 
that  ignorance  is  occasioned  by  some  improper  conduct  on  the  part 
of  the  defendant,"  and  then  proceeds  as  follows :  ''  This  is  now  the 
uniform  construction  and  no  reason  is  perceived  warranting  a  de- 
parture from  it." 

The  same  doctrine  is  maintained  in  Wood  on  Limitations,  382, 
and  numerous  authorities  are  cited  in  its  support. 

The  judgment  of  the  district  court  is  a£Girmed. 

HtTNTER,  0.  J.,  and  Emebson,  J.,  concurred. 


Meter  et  al..  Trustees,  Etc.,  v.  Utah  and  Pleasaitf  Yallst 

Bailwat  Oompant. 

FUed  January  17,  1884f 

Fobbcijobure  Sale,  How  Attached  fob  Fraud.— A  sale  by  the  tnutees  of  a  railroad 
XDoitgage,  under  a  decree  of  forecloeure,  and  in  strict  compliance  with  the  terms  thereqf,  will 
not  be  set  aside  on  motion  of  a  bondholder  not  a  partv  to  the  record.  If  the  trustees  com- 
bine with  others  to  defraud  the  bondholders,  or  any  of  them,  or  if  they  did  not  act  in  good 
&ith,  relief  may  be  had  in  a  suit  properly  brought  for  that  purpose,  in  which  all  the  persons 
interested  are  ioined  as  parties. 

Appeal  from  an  order  refusing  to  yacate  and  set  aside  a  foreclosure 
sale.    The  opinion  states  the  facts. 

WUliama  &  Toung,  for  the  appellant.  Price. 
Bennett  dt  Harkneea^  for  the  respondents. 

Twiss,  J.  This  suit  is  brought  in  the  first  district  court  by  Louis 
H.  Meyer  and  George  A.  Lowe,  trustees,  to  foreclose  a  mori^age  or 
bust  deed  giveu  by  the  defendant  upon  its  railroad  and  other  prop- 
erfy  to  secure  the  payment  of  a  series  of  nine  hundred  bonds  of 
one  thousand  dollars  each,  issued  and  negotiated  by  the  defendant, 
and  on  the  twenty-first  day  of  February,  1882,  judgment  and  decree 
was  rendered  foreclosing  the  mortgage  u^on  the  corporate  franchises 
of  the  defendant,  upon  its  railroad  running  from  Frovo  city  to  the 
coal  fields  in  Pleasant  valley,  in  this  territory,  upon  all  of  its 
rolling  stock  and  equipments,  and  upon  all  its  lands,  nereditaments 
and  appurtenances,  including  the  interest  of  defendant  in  all  coal 
lands  and  coal  veins,  and  all  buildings,  offices,  trucks  and  fixtures 
of  every  nature,  and  used  in  connection  with  said  coal  mine,  owned 
by  or  in  trust  for  the  defendant,  in  townships  twelve  and  thirteen, 
south  of  range  seven  east,  in  said  territory  of  Utah,  and  formerly 
in  San  Pete,  but  now  in  Emery  county.  The  plaintiffs  Meyer  and 
Lowe  were  by  the  said  decree  declared  to  be  the  lawfully  constituted 
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trustees  of  said  deed  of  trust,  and  as  such,  and  upon  the  trusts 
therein  mentioned,  vested  with  the  title  to  the  properties,  rights 
and  franchises  described  in  said  deed  of  trust,  and  were  authonzed 
to  sell  the  same.  It  also  appears  by  the  record  that  in  an  action 
then  pending  in  said  court,  wherein  William  M.  Sparkman  was 

Jlaintiff,  and  the  Utah  and  Pleasant  Yallev  Bailway  and  Thomas  G. 
latt  were  defendants,  a  judgment  was  rendered  by  the  court,  on 
the  twenty-fourth  day  of  April,  1882,  decreeing  that  the  east  half 
of  the  southeast  quarter  of  section  eight,  and  the  west  half  of  the 
northwest  quarter  of  section  thirty-three,  and  the  west  half  of  the 
southwest  quarter  of  section  twenty-eight,  and  the  southeast  quarter 
of  the  northwest  quarter,  and  lot  !no.  five,  and  the  south  half  of  tiie 
northeast  quarter  of  section  six,  all  in  township  thirteen,  south  of 
range  seven,  east  of  Salt  Lake  meridian,  containing  466.48  acres, 
more  or  less,  be  sold  by  a  receiver,  and  that  the  plaintiff,  liowe,  was 
appointed  such  receiver  for  that  purpose;  that  the  avails  of  such 
sale  be  applied  in  payment  of  such  judgment;  and  furtiiier  adjudg- 
ing that  the  sale  so  made  shall  transfer  and  be  a  bar  upon  the 
defendant,  the  Utah  and  Pleasant  Yalley  Bailw£^  Company,  as  to  all 
right,  title,  interest,  use,  beneficial  interest  and  right  of  possession 
of  said  company  in  and  to  the  premises  so  sold ;  and  also  transfer 
and  be  a  bar  upon  the  defendant,  Thomas  C.  Piatt,  as  to  all  the 
right,  title  and  interest  acquired  by  him,  or  which  he  has  or  holds 
in  trust  or  otherwise  by  or  under  the  deeds  to  him  from  Gk)ss  and 
Cochrane. 

It  also  further  appears  by  the  record  that  the  sale  so  decreed  was 
made  by  the  said  receiver  on  the  eleventh  day  of  Julv,  1882,  for  the 
sum  of  140,000  to  William  M.  Sparkman,  he  being  the  highest  bid- 
der, and  that  being  the  highest  sum  that  was  bid  for  the  same;  that 
he  made  payment  for  the  same  by  paying  cash  to  the  amount  of 
1135.25;  that  the  balance  thereof,  $39,864.75,  was  credited  on  a 
judgment  in  favor  of  said  Sparkman  against  said  railway  company, 
pursuant  to  the  directions  of  said  decree.  The  record  further  i^ows 
that  the  mortgage  or  deed  of  trust  to  foreclose  which  this  suit  is 
brought,  prescribes  '^  that  the  said  trustees,  or  either  of  them,  may 
be  removed  by  instrument  of  writing  under  the  hands  and  seals  of 
majorii^  in  interest  of  the  outstanding  bonds  secured  hereby. 
*  That  in  case  at  any  time  hereafter,  either  of  the  said  trus- 
tees, or  any  future  trustee  hereafter  appointed,  shall  die,  or  resign, 
or  be  removed  as  herein  provided,  or  by  a  court  of  competent  juris- 
diction, or  become  mentally  incapacitated  to  execute  the  trust,  a 
majority  in  amount  of  the  holders  of  the  then  outstanding  bonds 
issued  hereunder,  shall  have  the  right  and  power  by  instrument  in 
writing,  under  their  hands  and  seals,  to  appoint  a  new  trustee  to  fill 
such  vacancy."  That  on  the  thirty-first  day  of  August,  1881,  Will- 
iam Sparkman,  being  the  owner  and  holder  of  four  hundred  and 
eighty-two  bonds,  amounting  in  the  aggregate  to  $482,000,  exclusive 
of  interest,  and  constituting  a  majority  in  number  and  interest  of 
all  the  bonds,  secured  by  the  mortgage  or  deed  of  trust,  removed 
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the  said  De  Graaf  and  Wilkins  from  the  office  and  position  of  trus* 
tees  under  said  mortgage  and  deed  of  trust,  and  constituted  and 
appointed  the  plaintiffs,  Louis  H.  Meyer  and  George  A.  Lowe,  to> 
be  and  act  as  trustees  under  the  said  mortgage  or  deed  of  trust  is^ 
the  place  and  stead  of  De  Oraaf  and  Wilkins,  removed  as  afore^ 
said,  to  take  and  hold  the  estate  and  trusts  thereby  created,  de- 
clared or  conferred,  upon  the  like  terms  and  conditions,  and  subject 
to  the  same  rights  and  powers,  duties  and  obligations  as  by  said 
deed  of  trust  or  mortgage  were  conferred  upon  the  persons  named 
88  trostees,  and  in  all  things  to  fxdly  execute  its  trusts. 

It  also  appears  by  the  record,  that  pursuant  to  the  judgment  in 
this  case  the  plaintiffs  Meyer  and  Lowe,  trustees,  on  the  12th  day 
of  June,  1882,  sold  all  the  property  in  this  cause  decreed  to  be  sold, 
for  the  sum  of  two  hundred  and  fifty  thousand  dollars,  which  was 
paid  partly  in  cash  and  the  remainder  in  bonds  and  coupons,  pur- 
suant to  the  decree  of  said  court. 

On  the  18th  day  of  September,  1882,  Lewis  M.  Price  comes  into 
conrt  by  his  attorneys  and  files  a  paper  which  in  the  record  is  called 
a  petition,  although  it  contains  no  prayer  for  relief,  or  any  order  or 
decree  or  judgment  of  the  court,  in  which  he  states  that  he  is  the 
duly  appointed  and  actinff  receiver  of  the  Pacific  National  Bank  of 
Boston,  and  tliat  as  sucn  receiver  he  is  the  legal  custodian  and 
possessor  of  the  property  of  said  bank.  That  among  the  assets  of 
said  bank  are  ninety-nine  first  mortgage  bonds  of  the  Utah  and 
Pleasant  Valley  Uailway  Company,  of  the  denomination  of  11,000 
each,  dated  September  14,  1878,  a  part  of  the  series  of  bonds  de- 
scribed in,  ana  secured  by  the  deed  of  trust  or  mortgage,  for  the 
foreclosure  of  which  this  suit  is  brought. 

That  De  Graaf  and  Wilkins,  the  original  trustees  named  in  the 
mortgage  or  deed  of  trust,  were,  on  the  31st  day  of  August,  1881, 
without  notice  and  without  cause,  removed  from  said  trust  by 
Sparkman,  who  at  the  time  claimed  to  be  the  owner  and  holder  of  a 
majori^  of  the  bonds,  and  on  the  same  day  he  appointed  and  con- 
stitnted  the  plain tifiis  Meyer  and  Lowe  to  thereafter  be  and  act  as 
trnstees  under  said  mortgage  or  deed  of  trust,  in  the  place  and 
stead  of  De  Ghraaf  and  Wukins,  theretofore  removed. 

He  further  alleges  that  Sparkman,  in  June  and  August,  1881, 
recorded  judgments  against  the  Utah  and  Pleasant  Valley  Railway 
Company,  in  two  suits,  particularly  described,  for  the  aggregate 
sum  of  $153,037.40;  that  in  November,  1881,  Sparkman  brought 
suit  against  the  defendant  Utah  and  Pleasant  Valley  Bailway  Gom- 

a,  upon  these  judgments,  and  against  Thomas  G.  Piatt,  as  the 
nr  of  the  legal  title  to  certain  coal  lands  belonging  to  the  de- 
fendants, and  in  said  mortgage  and  deed  of  trust  theretofore  con- 
veyed to  trustees  as  part  security  for  said  bonds;  and  by  said  last- 
named  suit  sought  to  have  saia  coal  lands  sold  and  the  proceeds 
thereof  applied  to  satisfying  the  judgments  last  mentioned;  that 
judgment  by  default  was  rendered,  and  plaintiff  Lowe  was  by  the 
court  appointed  receiver  of  the  coal  lands  and  property,  with  order 
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to  sell  the  same,  who,  on  the  11th  day  of  July,  1882,  sold  said  ooal 
lands  for  140,600,  which  was  applied  in  part  satisfaction  of  the 
Sparkman  judgments. 

Price  further  alleges  that  no  defense  was  made  to  the  bill  of  fore- 
closure, but  default  was  made  and  judgment  and  decree  was  taken 
in  accordance  with  the  prayer  of  the  complaint. 

That  on  the  twelfth  day  of  June,  1882,  in  pursuance  of  said 
decree,  said  railroad  property  and  coal  lands  were  sold  to  Spark- 
man  for  the  sum  of  $250,000,  and  that  said  property  was  purchased  by 
Sparkman  for  and  on  behalf  of  the  Denver  and  Bio  Grande  Bailroad 
GompanjT,  which  is  now  and  ever  since  has  been  in  the  possession  of 
same,  using  and  operating  it,  and  applying  the  proceeds  thereof  to 
its  own  use. 

That  George  A.  Lowe  on  the  thirty-first  day  of  August,  1881,  at 
the  time  he  was  appointed  trustee  under  said  mortgage  or  trast 
deed,  was,  and  ever  since  has  been,  and  is  now  a  stockholder,  vice- 
president  and  director  in  the  Denver  and  Bio  Grande  Bailway  Com- 
f^any,  and  its  most  active  promoter  in  Utah.  That  the  price  paid 
or  the  railway  franchise,  property  and  coal  lands  was  grossly  in- 
adequate, and  that  said  property  is  worth  at  least  double  that  sum, 
which  was  well  known  to  Lowe  and  Sparkman  and  the  Denver  and 
Bio  Grande  railway  company  at  the  time  of  sale. 

Price  further  alleges  on  his  information  and  belief  that  the  said 
plaintiffs  have  not  proceeded  in  the  execution  of  their  trust  in  such  a 
manner  as  to  be  most  advantageous  to  the  holders  of  said  bonds, 
^but  on  the  contrary  avers  that  for  the  purpose  of  advancing  the  in- 
iterests  of  themselves,  the  said  Sparkman  and  the  Denver  and  Bio 
'Grande  Western  Bailway  Company,  they  have  conspired  and  colluded 
with  said  Sparkman  and  the  officers  and  agents  of  said  railway  com- 
pany, and  the  plaintiffs  herein,  to  deplete  theproi)erty  of  the  said  de- 
Jenaant,  covered  bv  the  said  mortgage,  by  subjecting  a  portion  there- 
*of,  to  wit,  the  coal  lands  aforesaid,  to  the  payment  of  the  said  judg- 
iments  in  favor  of  Sparkman,  in  fraud  of  the  rights  of  this  petitioner, 
as  such  receiver,  and  the  other  holders  of  the  said  bonds  not  inclnded 
in  said  scheme."  That  this  petitioner  resides  in  Boston,  in  the  state 
of  Massachusetts,  and  had  no  knowledge  or  information  of  the  insti- 
tution of  this  action  until  after  the  sale  of  the  said  property  had 
taken  place.  And  he  further  says  that  in  case  a  resale  is  ordered 
he  will  bid  or  cause  to  be  bidden  for  the  said  property  the  sum  of 
$500,000.  He  further  says  that  he  is  informed  and  believes  and 
idle^es  the  truth  to  be  that  John  Sharp,  of  Salt  Lake  City,  in  said 
.territory,  is  willing  to  and  will  in  the  event  of  a  resale  bid  the  sum 
last  aforesaid  for  said  property. 

Upon  this  paper  called  a  petition,  the  records  and  papers  on  file 
in  this  action,  the  report  of  sale,  the  papers  on  file  in,  and  the  re- 
cords of  the  court  in  the  cases  of  Sparkman  v.  Utah  and  Pleasant 
Talley  Bailway  Company  and  Thomas  C.  Piatt,  a  motion  was  made 
in  behalf  of  said  Lewis  M.  Price,  receiver,  etc.,  to  vacate  and  set 
aside  the  sale  of  the  property  of  the  defendant  made  by  the  plaintifb, 
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Meyer  and  Lowe,  on  the  twelfth  day  of  June,  1882,  which  motion 
was  overroledy  and  the  side  was  confirmed  by  the  court,  on  motion 
of  the  plainti&,  per  which  order  and  decision  of  the  court.  Price 
appealed  to  this  court. 

The  counsel  for  appellant,  with  much  severity,  criticise  the  dis- 
placement of  said  De  Oraaf  and  Wilkins,  the  ori^nal  trustees  named 
in  the  deed  of  trust,  and  the  appointment  of  Meyer  and  Lowe  in 
tiieir  place  and  stead.  But  the  court  in  its  decree  specifically  de- 
creeis  ''  that  the  plaintiffs,  Lewis  H.  Meyer  and  George  A. 
Lowe,  since  the  thirty-first  day  of  August,  18S1,  have  been  and  still 
are,  the  lawfully  constituted  trustees  of  said  deed  of  trust,  and 
Tested  as  such  trustees  and  upon  the  trusts  therein  mentioned,  with 
the  title  to  the  properties,  rights  and  franchises  described  in  said 
deed  of  trust,  and!^  as  such  trustees  are  also  vested  with  all  the 
rights  and  powers  granted  to,  and  subject  to  the  duties  imposed 
on  the  original  trustees  and  their  successors,  by  said  deed  of 
trust." 

In  light  of  this  extract  from  the  decree  or  judgment,  it  is  clear 
that  the  fault  in  this  request,  if  any  there  be,  inheres  in  the  decree 
of  the  court,  and  not  in  the  sale  under  such  decree. 

Counsel  also  criticise  the  transactions  of  the  trustees  in  regard  to 
the  coal  lands,  claiming  that  it  was  their  duty  to  see  that  the  coal 
lands  actually  acquired  by  the  defendant,  as  well  as  the  net 
profits  arising  from  working  them,  should  be  applied  according  to 
the  terms  of  the  mortgage.  But  it  will  be  seen  by  examination  of 
the  notice  and  report  of  sale  under  the  decree  in  this  cause,  that 
the  sale  was  made  in  all  respects  pursuant  to  said  decree;  and  that 
all  the  interest  of  the  defendants  in  the  coal  lands  was  so  sold,  and 
therefore  if  any  fault  was  committed  as  to  this  particular  property, 
it  inhered  in  the  decree  of  the  court,  and  not  in  the  sale.  It  is  true 
that  by  the  decree  of  the  court  in  the  case  of  Sparkman  v.  The 
Pleasant  Valley  Bailroad  Compcmy  et  al. ,  the  court  rendered  judg- 
ment against  the  railroad  company  for  the  sale  of  its  interest  in  the 
ooal  lands.  But  if  this  decree  was  wrong  (upon  which  we  express  no 
opinion)  the  wrong  was  in  the  judgment  of  the  court,  and  not  in 
making  a  sale  under  it.  We  think  Siat  neither  that  nor  any  of  the 
other  matters  complained  of  by  the  appellant  as  to  any  decree  of  the 
court,  could  be  remedied  by  a  motion  to  set  aside  the  sale  made  under 
and  in  pursuance  of  the  decree  of  foreclosure,  which  is  final  until 
annulled  or  reversed:  Bullard  v.  Greene,  10  Mich.  268;  .Crawford  v. 
Fuller,  35  Mich.  57.  We  are  therefore  not  required  to  examine  any 
question  growing  out  of  the  decisions  of  the  court,  other  than  the 
order  of  the  court  overruling  the  motion  to  vacate  and  set  aside  the 
sale  for  errors  committed  in  executing  the  decree. 

£rrors  in  the  decree,  or  committed  by  the  court  anterior  to  it,  are 
all  matters  which  were  duly  considered  b^  the  court,  and  a  motion 
to  set  aside  a  sale  made  under  the  decree  is  not  a  correct  way  of  re- 
viewing the  proceedings  of  the  court,  as  there  is  no  claim  that  the 
judgment  and  decree  is  invalid. 
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The  district  court  having  decided  that  Meyer  and  Lowe  weretms- 
tees  of  the  mortgage,  they  are  to  be  regarded  as  such  in  all  proceed- 
ings upon  the  motion;  they  are  the  legal  representatives  ol  all  the 
bondholders,  no  one  of  whom  is  permitted  by  motion  to  interfere 
with  the  proceedings  of  the  court.  In  Shaw  v.  Bailroad  Company^ 
100  U.  S.,  C.  J.  Waite,  in  the  opinion  of  the  court,  said:  "The 
trustee  of  a  railroad  mortgage  represents  the  bondholders  in  all  legal 
proceedings  carried  on  by  him  affecting  his  trust,  to  which  they  are 
not  actual  parties,  and  whatever  binds  him,  if  he  acts  in  good  faith, 
binds  them."  If  the  trustees  combined  with  others  to  defraud  the 
bondholders,  or  any  of  them,  or  if  they  did  not  act  in  the  good  faith 
required  of  them,  a  remedy  might,  doubtless,  be  had  in  a  suit  prop- 
erly brought  for  that  purpose,  making  all  persons  interested  parties 
by  proving  the  fraud  in  a  trial  on  issues  correctly  framed ;  but  a  mere 
motion  to  vacate  and  set  aside  a  sale,  by  a  person  not  a  party  to  the 
record,  is  an  improper  and  inadequate  mode  of  trying  such  impor- 
tant matters  as  are  involved  in  these  proceedings :  Ward  v.  Clark,  6 
Wis.  509. 

We  are  of  the  opinion  that  the  order  of  the  district  court,  in  over- 
ruling the  motion  to  vacate  and  set  aside  the  sale,  and  in  sustaining 
the  motion  to  confirm  the  sale  should  be,  and  is,  affirmed. 

HxTNTER,  G.  J.,  and  Emebson,  J.,  concurred. 


People  v.  Hill. 

Filed  Fdyruary  fSif,  1884- 

Appeal  vrom  Order  Sustaining  a  Demurrer  to  an  Indicttment. — ^An  appeal  li«^  o^ 
the  part  of  the  prosecution  from  an  order  mistaining  a  demurrer  to  an  indictment  when  it  k 
further  ordered  that  the  defendant  be  held  in  custody  to  await  the  action  of  the  next  gnnd 

Erroneous  Reference  in  Statute. — Subd.  2  of  see.  192  of  the  criminal  practice  act, 
providing  that  a  defendant  may  demur  to  an  indictment  when  it  fails  to  comply  with  the 
requirements  of  sec.  152,  will  be  construed  as  referring  to  sec.  151  when  it  is  manifest  that 
such  was  the  legislative  intent,  and  that  the  reference  to  sec  152  was  evidently  a  miatake. 

A  Demurrer  to  an  Indictment  is  Sufficient  that  states  that  the  same  does  not  sub- 
stantially conform  to  the  requirements  of  sec.  151  of  the  criminal  practice  act,  and  under  mcfa 
allegation  specifies  that  two  of  the  essentials  mentioned  in  sec.  151,  to  wit,  certainty  as  to  the 
offense  charged  and  the  particular  circumstances,  are  wanting. 

Indictment  for  Embezzlement  bt  a  Bailee. — The  sufficiency  of  an  indictment  b  to  be 
tested  hj  the  requirements  of  the  criminal  practice  act,  and  not  by  the  rules  of  the  oommon 
law.  u  nder  sucn  act  an  indictment  for  emoezzlement  by  a  bailee  is  sufficient,  whidi  charges 
that  the  defendant,  on  a  day  and  at  a  place  certain,  "  having  been  intrusted  as  bailee  by  one 
Hill  with  two  certificates  of  deposit  ox  money  in  a  certain  bank,  to  wit,  one  for  the  sum  of 
five  thousand  dollars  and  the  otner  for  the  sum  of  four  thousand  dollars,  both  payable  to  the 
order  of  and  both  being  the  prop>erty  of  said  Hill,  did  collect  and  receive  thereon  and  therefor 
from  said  bank,  and  as  bailee,  was  by  said  bank  and  said  Hill  intrusted  to  canry  and  conm 
from  said  bank  to  said  Hill  money  to  the  amount  and  value  of  nine  thousand  dollars,  proceeds 
of  said  two  certificates;  and  said  defendant  being  so  as  aforesaid  intrusted  as  bailee  with  said 
certificates  and  said  money  to  said  Amount  oi  nine  thousand  dollars,  the  property  of  said 
Hill,  afterward  on,  etc.,  at,  etc.,  did  fraudulently  and  feloniously  convert  the  same  and  the 
proceeds  thereof  to  his  own  use,  contrary,"  etc.  Such  indictment  does  not  charge  more  than 
one  offense,  and  need  not  specify  the  nature  of  the  bailment. 

Discharge  of  ^Prisoner— Resubmission  to  Grand  Jury— Appeal.— Neither  an  order 
refusing  to  discharge  a  prisoner,  after  an  order  sustaining  his  demurrer  to  the  indictment,  nor 
an  order  resubmitting  his  case  to  the  grand  jury,  are  appealable. 
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SaBUBIflBSION  TO  GRAND  JUBT,  CONBTBUCTION  OV  SECTION  AUTHOBIZINO.— SeC.  197  of  the 

criminal  practice  act  authorizing  a  resubmission  of  the  case  **  to  the  same  or  the  next  p;rand 
jury,"  after  a  demurrer  to  an  indictment  has  been  sustained,  does  not  limit  such  resubmission 
to  the  same  grand  jury  that  found  the  indictment,  nor  to  the  one  immediately  succeeding.  Such 
roubmission  may  be  made  to  the  first  grand  jury  that  meets  after  the  demurrer  is  allowed, 
although  one  or  more  grand  juries  have  met  and  been  discharged  between  then  and  the  time 
wh«n  tne  Indictment  was  foimd. 

Appbal  from  certain  orders  of  the  third  district  court.  The 
opinion  states  the  facts. 

2!era  Snow  and  Arthur  Brown^  for  the  people. 
Sutherland  dk  McBride,  for  the  defendant. 

Embbsok,  J.  The  defendant  was  arraigned  in  the  third  district 
court  upon  an  indictment  for  embezzlement,  the  charging  part  of 
which  is  as  follows:  The  said  Alexander  8.  Hill,  on  the  eighth  day 
of  March,  a.  d.  eighteen  hundred  and  eighty-three,  at  the  county  of 
Salt  LakCj  in  said  territory  of  Utah,  having  oeen  intrusted  as  bailee 
by  one  Lucy  J.  Hill  with  two  certificates  of  deposit  of  money  in  the 
Deseret  National  Bank,  to  wit,  one  for  the  sum  of  five  thousand 
dollars  and  the  other  for  the  sum  of  four  thousand  dollars,  both 

Sayable  to  the  order  of,  and  both  being  the  property  of,  said  Lucy 
.  Hill,  did  collect  and  receive  thereon  and  thereior,  from  said  bank, 
and  as  bailee  was,  by  said  bank  and  said  Lucy  J.  Hill,  intrusted  to 
carry  and  convey  from  said  bank  to  said  Lucy  J.  Hill,  within  said 
county,  money  to  the  amount  and  value  of  nine  thousand  dollars, 
proceeds  of  said  two  certificates,  an  exact  description  of  which  is 
to  the  jury  unknown;  and  said  Alexander  S.  Hill  being  so,  as  afore- 
said, intrusted  as  bailee  with  said  certificates  and  said  money,  to 
said  amount  of  19,000,  the  property  of  said  Lucy  J.  Hill,  afterwards, 
on  the  12th  day  of  March,  ISSo,  at  said  county  of  Salt  Lake,  fraudu- 
lently and  feloniously  did  convert  the  same,  and  the  proceeds  there- 
of, to  his  own  use,  contrary,  etc. 

To  this  indictment  the  defendant  interposed  a  demurrer,  upon  the 
following  grounds:  first,  on  the  ground  that  said  indictment  does 
not  substantially  conform  to  the  requirements  of  sees.  150  and  151 
of  the  code  of  procedure  in  criminal  cases,  as  to  the  offense  charged 
and  the  particular  circumstances;  second,  that  more  than  one  offense 
18  charged  in  the  said  indictment. 

The  demurrer  was  sustained,  to  which  ruling  the  prosecution  ex- 
cepted. Thereupon  the  counsel  for  the  defendant  moved  for  an  order 
discharging  the  defendant  from  custody,  and  the  prosecution  moved 
'<for  an  order  of  resubmission  to  the  grand  jury,  as  provided  by 
Btatate.*"  The  defendant's  motion  was  denied  and  that  of  the  prose- 
oation  granted,  whereupon  the  following  order  was  entered:  ''And  it 
is  farther  ordered  and  adjudged  by  the  court  that  the  case  be  resub- 
mitted to  the  grand  jury  of  this  court,  at  the  next  sitting  thereof, 
far  further  con^ideratio^  and  action  by  such  grand  jury,  aid  that  in 
the  mean  time  the  said  Alexander  S.  Hill  be  and  remain  in  the  cus- 
tody of  the  United  States  marshal."  To  all  of  which  the  defendant 
Au}j  excepted. 
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I  have  been  thtis  partionlar  in  reciting  the  order  made  snbseqnent 
to  that  sustaining  the  demurrer  to  demonstrate  that  the  right  of  the 
prosecution  to  prosecute  this  appeal  is  in  accordance  with  the  doc- 
trine laid  down  in  the  dissenting  opinion  in  the  case  of  People  ▼. 
Ah  Own,  39  Cal.  608,  which,  in  my  opinion,  is  a  correct  interpre- 
tation of  the  statute,  our  statute  upon  that  subject  being  a  literal 
copy  of  that  of  California. 

The  people  appeal  from  the  judgment  sustaining  the  demurrer. 

Sec.  192  of  tiie  criminal  practice  act  points  out  what  objec- 
tions appearing  upon  the  face  of  the  indictment  may  be  taken  ad- 
vantage of  by  way  of  demurrer.  The  defendant  selects  subdivisions 
two  and  threid  of  that  section  with  which  to  assail  this  indictment, 
and  they  are  as  follows: 

**2.  That  it  does  not  substantially  conform  to  the  requirements 
of  sees.  150  and  152. 

"3.  That  more  than  one  offense  is  charged  in  the  indictment.^ 

Sec.  150  prescribes  what  the  indictment  must  contain,  viz. : 

^'1.  The  title  of  the  action  specifying  the  name  of  the  court  to 
which  the  indictment  is  presentea  and  the  names  of  the  parties. 

^'2.  A  clear  and  concise  statement  of  the  acts  or  omissions  con- 
stituting the  offense,  with  such  particulars  of  the  time,  place,  person 
and  property  as  will  enable  the  defendant  to  understand  dfstinctly 
the  character  of  the  offense  complained  of,  and  answer  the  indict- 
ment,"and  then  gives  a  form  for  an  indictment,  which  must  be 
substantially  followed. 

'*  Sec.  151.    It  must  be  direct  and  certain  as  it  regards: 

"  1.  The  party  charged.  2.  The  offense  charged.  3.  The  par- 
ticular circumstances  of  the  offense.'* 

Sec.  152  prescribes  what  shall  be  done  when  a  defendant  is 
indicted  by  a  fictitious  or  erroneous  name,  upon  the  discovery  of  his 
true  name. 

The  reference  to  sec.  152,  in  subd.  2  of  sec.  192,  is  manifestly 
a  mistake  and  does  not  express  the  legislative  intent.  Considering 
the  subject-matter  of  which  they  are  treating,  that  intent  can  only 
find  expression  in  sec.  151. 

This  statute  being  for  the  protection  of  the  individual,  it  should 
not  receive  such  a  construction  as  would  deprive  him  of  any  right. 
The  intention  of  the  legislature  to  give  a  defendant  in  a  criminal 
prosecution  the  right  to  demur  to  an  indictment  for  any  or  all  the 
reasons  mentioned  in  sec.  151  appearing  on  the  face  thereof,  is 
manifest  and  it  is  our  duty  to  carry  this  intention  into  effect,  and  so 
construe  the  words  used  as  to  make  them  refer  to  the  section  evi- 
dently intended. 

Subd.  2  of  sec.  192  will  be  read  as  though  the  reference  were  to 
sec.  151  instead  of  152.  Any  other  construction  would  lead  to  an 
absurdity  and  should  be  rejected.  In  the  construction  of  a  statute, 
if  the  meaning  of  the  legislature  is  manifest,  the  intention  will  be 
carried  into  effect  although  apt  words  are  not  used  in  the  act: 
Crocker  v.  Crane,  21  Wend.  211.    And  this  rule  ought  and  does  go 
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to  the  extent  of  correcting  errors  and  mistakes  which  are  clear  and 
obrioiis,  and  withont  which  correction  no  effect  could  be  given  to 
the  statute:  People  v.  King,  28  Cal.  274;  Ex  parte  Heady,  81 
Id.  114. 

The  prosecution  contends  that  the  demurrer  does  not  sufficiently 
specify  the  objections  to  the  indictment  to  meet  the  requirements  of 
sec.  193  of  the  criminal  practice  act.  That  section  provides  that 
the  demurrer  must  be  in  writing,  signed  either  by  the  defendant  or 
his  counsel,  and  filed.  It  must  distinctly  specify  the  grounds  of 
objection  to  the  indictment,  or  it  must  be  disregarded. 

The  objection  raised  by  the  first  ground  of  the  demurrer  is  that 
the  indictment  does  not  substantially  conform  to  the  requirements 
of  sees.  160  and  161.  and  under  this  allegation  specifies  that  two  of 
the  direct  and  certain  essentials  mentioned  in  sec.  161  are  not  found 
in  this  indictment,  viz. :  subds.  2  and  3  as  to  the  offense  charged  and 
the  particular  circumstances.  This  is  a  sufficient  specification  of 
the  grounds  of  the  objection  and  satisfies  the  mandate  of  sec.  193. 

£[aying  disposed  of  these  preliminary  matters,  we  come  to  the 
questions  raised  by  the  demurrer.  By  a  reference  to  the  first  ground 
UDon  which  the  indictment  is  assailed,  it  will  be  seen  that  the  specific 
objections  raised  by  the  demurrer  are  that  the  req[uirements  of  subds. 
2  and  3  of  sec.  161  are  not  met  and  complied  with.  Although  sec. 
150  is  referred  to  in  the  demurrer,  yet  as  the  specification  of  the 
grounds  of  the  objection  required,  sec.  193  does  not  refer  to  any  of 
uie  requisites  contained  in  sec.  160,  it  cannot  be  regarded  as  attack- 
ing the  indictment  for  want  of  conformity  to  any  of  the  requirements 
of  the  latter  section,  except  so  far  as  the  provisions  of  subd.  2  of  this 
section  are  inseparably  connected  with  those  of  subds.  3  of  sec.  161, 
all  others  are  deemed  to  be  waived  by  reason  of  the  failure  to 
specifically  point  them  out. 

The  objection  that  an  indictment  does  not  substantially  comply 
with  the  requirements  of  sees.  160  and  161,  either  one  or  both, 
most  be  taken  by  special  demurrer  specifically  pointing  out  by  apt 
and  proper  words  wnat  condition  of  the  various  subdivisions  of  those 
sections  have  been  violated.  It  will  not  do  to  demur  in  the  lan- 
guage of  sub.  2  of  sec.  192,  and  stop  with  that.  The  precise  grounds 
must  be  pointed  out:    People  v.  Frilen,  68  Cal.  218. 

There  is  no  room  for  doubt  as  to  the  offense  sought  to  be  charged 
npon  the  defendant.  If  the  indictment  is  sufficient  to  charge  any 
offense,  it  is  that  of  embezzlement,  and  can  be  none  other.  The 
language  used  and  circumstances  averred  are  applicable  to  no  other 
offense.  So  that  if  it  substantially  conforms  to  the  requirements 
of  sec.  151,  as  to  the  particular  circumstances  of  the  indictment, 
it  so  far  at  least  as  the  objection  aimed  at  by  this  demurrer  are  con- 
cerned, sufficiently  charges  the  crime  of  embezzlement. 

Its  sufficiency  is  to  be  tested,  not  by  the  rules  of  the  common  law, 
but  by  the  requirements  of  the  criminal  practice  act.  Sec.  168 
of  that  act  declares  that  the  indictment  is  sufficient  if  it  can  be 
understood  therefrom  among  other  things  not  called  in  question 
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here,  **  that  the  act  or  omission  charged  as  the  offense  is  clearly 
and  distinctly  set  forth  without  repetition ,  and  in  such  a  manner  as 
to  enable  the  court  to  understand  what  is  intended,  and  to  pro- 
nounce judgment  upon  conviction  according  to  the  right  of  the 
case." 

It  is  sufficient  if  the  charge  be  stated  with  so  much  certainty  that 
the  defendant  may  know  what  he  is  called  upon  to  answer,  and  the 
court  how  to  render  judgment.  In  other  words,  substantial  justice 
should  be  more  sought  after  than  artificial  nicety.  The  defendant, 
whether  he  be  guilty  or  innocent,  if  he  understands  the  English 
language,  cannot  fail  to  have  understood  when  the  indictment  was 
read  to  him,  that  by  it  he  is  charged  with  the  embe2zlement  of 
$9000,  the  property  of  Lucy  J.  Hill. 

Even  nnaer  the  above  liberal  rule  laid  down  by  the  legislature, 
as  our  guide  in  determining  its  sufficiency,  it  is  the  duty  of  the 
prosecution  to  so  frame  every  indictment  as  to  apprise  the  defend- 
ant, with  a  reasonable  degree  of  certainty,  of  the  charge  preferred 
against  him.  The  absence  of  a  direct  allegation  of  anything  essen- 
tial in  the  description  of  the  substance,  character  or  manner  of  the 
crime  cannot  be  supplied  bv  intendment.  It  is  as  much  an  essential 
requisite  under  our  criminal  practice  act  as  it  ever  was,  that  all  mat- 
ters material  to  constitute  the  particular  crime  charged  should  be 
idleged  with  such  positiveness  and  distinctness  as  not  to  need  the 
aid  of  intendment  or  implication.  All  this  is  embraced  in  the  fun- 
damental declaration  that  it  is  the  right  of  every  person  accused  of 
a  crime  ''  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion." These  rules  do  not  require  any  hypercritical  construction 
and  interpretation  of  an  intendment  on  the  part  of  the  court. 

All  that  is  required  is  a  fair  and  reasonable  construction  and  in- 
terpretation, that  substantial  justice  mav  be  meted  out  and  society 
protected.  While  the  court  must  not  lose  sight  of  the  rule  that 
ereTY  defendant  in  a  criminal  prosecution  is  to  be  deemed  innocent 
until  the  contrary  is  proved,  it  ought  not  to  blind  itself  against  the 
equally  sacred  right  of  the  peaceable  and  law-abiding  portion  of  the 
community  to  be  protected  from  those  criminally  inclined. 

The  straining  of  this  rule  in  favor  of  persons  charged  with  crime 
is  bringing  the  administration  of  the  laws  against  crime  in  this 
country  into  dis^ace.  It  is  having  this  effect  upon  the  common 
ordinary  mind  m  nearly  all  communities,  and  as  a  result  we  are 
frequently  reminded  that  wronged  human  nature  is  seeking  to  right 
itself  in  acts  of  violence  which  are  a  disgrace  and  reproach  to  the 
enlightenment  of  the  age.  Courts  should  do  their  part  toward  cor- 
recting tills  state  of  things,  and  while  obeying  the  fair  construction 
of  the  rules  of  law,  as  well  as  the  dictates  of  an  enlightened 
humanity  in  sacredly  guarding  the  rights  of  every  person  accused 
of  crime,  when  brought  before  them,  tney  should  be  equally  careful 
that  the  legal  rights  and  moral  sense  of  the  community  i^ceive  no 
detriment  through  constant  familiarity  with  impunity  of  crime  by 
demanding  artificial  nicety  rather  than  substantial  plainness  in 
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eyerj  step  taken  by  those  charged  with  the  prosecution  of  criminal 
offenses. 

It  is  claimed  by  the  defendant  that  this  indictment  does  not  meet 
and  satisfy  the  rnles  above  referred  to,  and  mainly  because  it  is 
charged  that  he  was  ' '  intrusted  as  bailee"  with  the  property,  with- 
out setting  out  the  particular  circumstances  of  the  bailment.  It  is 
doubtless  true  that  the  prosecution  sought  to  charge  the  defendant 
under  sec.  2124  of  the  compiled  laws,  which  enacts  that ' '  every 
person  intrusted  with  any  property  as  bailee  *  *  *  who  fraudu- 
lently converts  the  dame  or  the  proceeds  thereof  to  his  own  use,  or 
secretes  it  or  them  with  a  fraudulent  intent  to  convert  to  his  use,  is 
guilty  of  embezzlement. 

I  can  see  no  reason  why  it  is  not  sufficient  to  charge  the  offense 
in  the  language  of  the  statute,  or  what  difference  it  can  possibly 
make  to  the  defendant  in  an  indictment  for  embezzlement  as  bailee, 
whether  the  bailment  was  to  keep,  to  transport,  to  deliver,  to  dis- 
pose of.  The  essential  thing  in  a  concise  definition  of  the  crime  of 
embezzlement  is  the  fraudulent  appro{>riation  of  another's  personal 
property  by  one  to  whom  it  had  been  intrusted.  If  it  should  turn 
out  upon  the  trial  that  the  person  charged  with  embezzlement  had 
the  right  to  appropriate  the  property  to  his  own  use,  then  no  matter 
what  the  chaiacter  of  the  original  bailment,  it  would  be  a  com- 
plete defense,  the  same  as  if,  in  a  trial  on  an  indictment  for  larceny, 
the  goods  charged  to  have  been  stolen  should  turn  out  to  be  the 
property  of  the  defendant  instead  of  owned  by  the  person  alleged. 
It  has  never  been  held  that  it  was  necessary  to  allege  how  a  person 
became  owner. 

Mr.  Bishop,  in  his  work  on  statutory  crimes,  sec.  421,  gives  the 
form  of  the  charging  part  of  an  indictment  for  embezzlement  by  a 
bailee,  which  he  insists  is  sufficient,  and  which  is  as  follows:  ''That 
J.  8.,  etc.,  on,  etc.,  at,  etc.,  being  then  and  there  the  bailee  of  one  gold 
watch  of  the  value,  etc.,  of  the  goods  and  chattels,  etc.,  did  fraud- 
ulently and  feloniously  convert,"  etc. 

In  the  following  section  (422)  the  learned  author,  commenting  on 
the  case  of  People  v.  Pagi,  19  Gal.  600,  which  reviews  the  case  of 
People  V.  Gohen,  8  Id.  42,  relied  upon  by  the  defendant  in  this  case,, 
uses  the  following  language :  ' '  The  court  of  this  state  (California), 
however,  has  gone  further,  and,  contrary  to  the  foregoing  views,  has 
held  that  it  is  not  enough  to  charge  the  defendant,  as  in  the  forego- 
ing form,  with  being  bailee,  but  me  facts  and  circumstances  of  the 
bailment  must  be  set  out.  To  the  writer  this  does  not  seem,  on 
principle,  to  be  necessary,  for  the  foUowin^reasons :  First — ^Although 
the  facts  of  the  bailment  is  material,  it  is,  in  a  certain  sense,  inci- 
dental, the  offense  consisting  in  the  person  who  sustains  the  relation 
of  bailee  to  the  property,  doing  the  forbidden  thing.  The  grava- 
men of  the  charge  is  that  this  person  ''  convert  the  same  to  his  own 
use.'*  It  is  not  denied,  and  it  cannot  be,  that  it  is  sufficient  simply 
to  follow  the  statute  in  this  part  of  the  allegation;  therefore  a  por- 
tion should  be  sufficient  in  the  other  parts.    Second — The  relation  of 


482  West  Coast  Bepobteb.  [Snp.  Ct.  Utah. 

bailee  is  well  known  in  the  law,  just  as  well  known,  though  not  quite 
so  common,  as  the  relation  of  owner.  It  is  not  neoessaiy  to  allege 
how  a  man  became  owner  of  personal  property,  or  to  state  the  facts 
or  the  circumstances  of  the  ownership.  When  one  is  charged  with 
being  owner,  the  allegation  covers  all  necessary  facts;  in  like  manner, 
it  should  be  held  that  when  one  is  charged  with  being  bailee  the  alle- 
gation covers  all  necessary  facts.'' 

The  allegation  in  this  indictment,  that  the  $9 ,000  was  the  property 
of  Lucy  J.  Hill,  is  just  as  material  an  allegation  as  the  one  that  he 
was  '*  intrusted  as  bailee."  Nothing  more  is  left  to  be  supplied  by 
intendment  and  implication  in  the  one  case  or  the  other.  The  fact 
is,  that  nothing  is  left  to  be  supplied  in  either.  Each  must  be  re- 
garded as  the  allegation  of  an  ultimate  fact. 

It  has  frequently  been  held  that  an  indictment  for  embezadenient 
which  charged  that  the  defendant  was  the  agent  of  the  person  whose 
property  was  charged  to  have  been  embezzled,  and  that  he  received 
it  as  agent,  was  sumcient  without  setting  out  in  detail  the  nature 
and  purpose  of  the  agency.  It  is  not  perceived  why  a  different  rule 
should  apply  to  ' 'bailee"  than  to  "agent."  One  is  no  less  a  gen- 
eral term  than  the  other.  The  case  of  the  Commonwealth  v.  Smart, 
6  Gray  15,  so  confidently  relied  upon  is  not  in  point,  because  in 
that  case  the  indictment  undertook  to  set  out  the  particular  terms 
under  which  the  property  was  intrusted  to  the  defendant,  and  as 
the  court  say  there  was  evidently  an  omission  of  a  whole  clause, 
which  was  necessary  to  determine  the  relation  which  the  defendant 
bore  to  the  prosecutor  in  reference  to  the  propert]^.  The  court  were 
left  entirely  to  conjecture  as  to  what  words  were  intended  to  be  in- 
serted. It  is  noticeable,  moreover,  that  this  case  is  not  referred  to 
b^  Mr.  Bishop — although  a  decision  from  his  own  state — ^in  his  re- 
view of  the  subject  now  under  discussion.  The  demurrer  should 
not  have  been  sustained  upon  this  ground. 

The  second  ground  upon  which  the  indictment  is  assailed  by  the 
demurrer  is  '*  that  more  than  one  offense  is  charged."  This  result  is 
supposed  to  follow  from  the  allegation  that  the  defendant  was  intrusted 
as  bailee  with  the  two  certificates  of  deposit.  After  reciting  the  facte 
that  the  money  was  collected  on  them  and  was  intrusted  to  him  as 
bailee  by  the  bank  and  said  Lucy  J.  Hill  to  carrv  from  the  bank  to 
her,  it  proceeds:  ''Being  so  as  aforesaid  intrusted  as  bailee  with  said 
certificates  and  said  money  to  said  amount  of  nine  thousand  dollars, 
the  property  of  said  Lucy  J.  Hill,  afterwards  on  the  twelfth  day  of 
March,  188o,  at  said  county  of  Salt  Lake,  fraudulently  and  felon- 
iously did  convert  the  same  and  the  proceeds  thereof  to  his  own 
use, "  etc. 

The  only  substantive  offense  charged  in  the  indictment  is  the 
embezzlement  of  the  money.  All  the  acts  alleged  are  parts  of  one 
and  the  same  transaction  which  resulted  in  the  commission  of  one 
offense,  and  that  the  embezzlement  of  the  money.  This  is  sufficiently 
made  to  appear  in  the  indictment.  The  averments  concerning  the 
certificates  do  not  constitute  anembe^ementof  them;  they  negative 
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ibat  idea.    The  reference  to  the  certificates  in  connection  with  the 
charge  of  the  embeszlement  of  the  mone^  is  surplnsage. 

The  indictment  is  not  bad  for  dnplicity  under  sec.  163  of  the 
criminal  practice  act. 

The  demnrrer  should  have  been  oyermled  on  both  grounds. 

The  defendant  appeals  from  the  6rder  of  the  court  below,  refusing 
to  discharge  him  upon  sustaining  the  demurrer.  The  record  shows 
that  the  court,  upon  the  motion  of  the  prosecution,  ordered  the  case 
to  be  resubmitted  to  the  grand  jury  which  should  next  meet  after  the 
order  was  made.  I  am  satisfied  that  neither  of  these  is  an  appeal- 
able order.  The  order  refusing  to  discharge  is  in  substance  the 
order  resubmitting  the  case  whicn  immediately  followed  it,  and  was 
light  and  proper  if  the  order  of  resubmission  was  right  and  proper. 
It  has  been  ruled,  and  no  doubt  correctly,  that  the  statute  does  not 
^ye  the  defendant  the  right  to  appeal  from  such  an  order,  and  that 
it  can  only  be  reviewed  on  an  appeal  from  the  final  judgment. 

Subd.  3  of  sec.  860,  which  allows  a  defendant  to  appeal  '*  from  an 
order  made  after  judgment  affecting  the  substantial  rights  of  the 
party, **  applies  only  to  orders  made  after  final  judgment,  which  of 
course  could  not  be  reviewed  on  an  appeal  from  the  judgment:  Peo- 
ple v.  Clark,  42  Gal.  622. 

This  point  was  not  raised  on  the  appeal.  It  ought  not,  however, 
on  that  account,  to  be  passed  over  in  silence  and  this  appeal 
allowed  to  become  a  precedent  for  others  from  like  orders. 

It  is  understood  that  the  prosecution  as  well  as  the  defendant 
deaires  a  construction  of  sec.  196,  under  the  provision  of  which  the 
order  appealed  from  was  made.  The  section  referred  to  enacts: 
*'  If  the  demurrer  is  aUowed,  the  judgment  is  final  upon  the  indict* 
ment  demurred  to  and  is  a  bar  to  another  prosecution  for  the  same 
ofiTense  unless  the  court,  being  of  the  opinion  that  the  objection  on 
which  the  demurrer  is  allowed  may  be  avoided  in  a  new  indictment, 
directs  the  same  to  be  resubmitted  to  the  same  or  to  the  next  suc- 
ceeding grand  jurv.  *' 

It  will  be  seen  by  the  record  that  the  defendant  was  indicted  on 
the  fourteenth  day  of  April,  1883;  was  arraigned  and  filed  his  de- 
murrer on  the  seventeenth  day  of  May  following.  For  some  reason, 
pieeumably  satisfactory  to  all  parties  concerned,  the  argument  on 
the  demurrer  was  postponed  until  the  sixth  day  of  October,  when 
it  was  argued  and  submitted,  taken  under  advisement,  and  finally 
disposed  of  on  the  tenth  day  of  December,  1883.  So  that  at  the 
time  the  demurrer  was  allowed,  the  grand  jury  which  found  the 
indictment,  and  the  next  succeeding  one  to  that,  had  been  dis- 
charged. For  this  reason  the  defendant  insists  that  the  order  of 
resubmission  was  erroneous,  and  consequently  the  order  refusing 
to  dischai^e  the  defendant  was  erroneous. 

In  our  opinion,  the  words  '  <next  succeeding  grand  jury"  refer 
back  to  ^e  time  when  the  judgment  on  this  demurrer  is  made  and 
entered,  and  the  meaning  is  that  if  the  order  of  resubmission  is 
made  it  must  be  to  the  first  grand  jury  that  meets  after  the  demur- 
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rer  is  allowed.  This  view  is  strengthened  by  the  reference  made  in 
sec.  198,  which  provides  that  ''if  the  coart  directs  that  the  case 
be  resubmitted,  the  same  proceedings  mast  be  held  thereon  as  are 
prescribed  in  sees.  187  and  188.  These  sections  refer  to  the  pro- 
ceedings on  a  motion  to  set  aside  the  indictment,  and  sec.  187 
provides  among  other  things, ''  if  the  motion  is  granted,  the  conrt 
must  order  that  the  defendant,  if  in  custody,  be  discharged  there- 
from; or  if  admitted  to  bail,  that  his  bail  be  exonerated,  or  if  he 
has  deposited  money  instead  of  bail,  that  the  same  be  refunded  to 
him,  unless  it. directs  that  the  case  be  resubmitted  to  the  same  or 
another  grand  jury. 

If  the  construction  contended  for  by  the  defendant  should  pre- 
vail, then  in  every  case  of  a  defective  indictment  it  would  only  be 
necessary  for  the  defendant  to  avoid  arrest,  or  get  the  hearing  or 
decision  upon  a  demurrer  postponed  until  after  the  discharge  of  the 

fraud  jury  next  succeeding  the  one  which  found  the  indictment,  and 
e  has  placed  as  effectual  a  bar  to  any  further  prosecution  for  that 
offense  as  a  trial  and  verdict  would  be. 

We  do  not  think  this  was  the  intention  of  the  legislature;  nor  do 
we  think  the  language  used  demands  that  we  should  so  interpret  it. 
Construing  the  sections  referred  to  together,  we  think  the  plain 
intent  is  that  in  case  the  court  should,  for  reasons  satisfactory  to 
itself,  deem  it  advisable  to  resubmit  a  case  to  a  grand  jury,  it  should 
improve  the  first  opportunity  presented  to  do  so,  and  not  keep  a 
defendant  in  custody  or  on  bail  for  an  indefinite  length  of  time. 

There  is  no  absolute  rule  of  construction  that  compels  us  to  refer 
the  clause  ''next  succeeding  grand  jury,"  in  sec.  196,  to  the  nearest 
word  that  might  be  an  antecedent.  The  relative  maybe  referred  to 
such  antecedent  as  will  give  the  clause  a  sensible  and  reasonable 
construction :    10  M.  &  W.  728. 

The  judgment  of  the  court  below  in  sustaining  the  demurrer  is 
reversed  and  the  case  is  remanded  to  the  third  district  court,  with 
directions  to  that  court  to  overrule  the  demurrer  and  allow  the 
defendant  to  plead  to  the  indictment. 

The  order  of  the  court  below  in  refusing  to  discharge  the  defend- 
ant is  aflSrmed. 

Twiss,  J.,  concurred.  Hxtnteb,  C.  J.,  dissented  from  the  judg- 
ment of  reversal,  and  concurred  in  the  judgment  affirming  the  order 
of  the  court  below. 
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Bbague  v.  Sohofield  et  al. 

Jvly  Term,  188S. 

"OBaoOH  DoNAKON  AcT,"  TiTLE  Undkr.— Under  this  act,  by  which  there  **ia  granted' 
to  every  man  answering  to  a  certain  description,  or  if  married,  to  nim  and  to  his  wife  in  equal 
parts,  a  tract  of  land  of  specified  area,  upon  certain  prescribed  conditions  of  selection,  and 
in  consideration  of  residence  and  cultivation  for  a  certain  period,  the  United  States  nolds 
the  poBifcion  of  seller  and  the  donee  that  of  a  purchaser.  As  soon  as  the  necessary  selec- 
ticn  nas  been  made,  and  the  prescribed  residence  and  cultivation  completed,  the  transac- 
tion  is  dosed,  so  far  as  the  sale  Is  concerned.  Final  proof  is  no  part  of  the  consideration 
which  the  grantee  gives,  but  is  merely  evidence  to  satisfy  the  land  office  that  the  right 
of  the  grantee  is  peitect.  and  entitles  him  to  a  patent.  The  act,  and  not  the  patent,  works 
the  transfer  of  title.  The  patent  is  formal  and  solemn  evidence,  and  when  issued  relates 
bade  as  of  the  date  when  a  fit  g^rantee,  rendering  full  condderation,  had  appeared.  Title 
under  this  donation  act  is  always  complete  before  a  patent  issues,  and  the  patent  issues  by 
virtue  of  a  title  complete,  and  not  otherwise. 

Ths  aAMS— Pabtitton  bt  Minobs—Aoquibscbnca—Estoppil.— Previous  to  1868,  Amos 
Short,  who  was  married,  had  duly  selected,  under  the  Oregon  donation  act,  a  tract  of  land, 
which  is  the  subject-matter  of  the  present  controversy,  and  with  his  wife  had  resided  upon 
and  cultivated  it  in  full  compliance  with  said  act,  so  as  to  entitle  himself  and  wife  to  a 
potent,  subject  to  survey  by  the  United  States  surveyor.  In  1853  he  died,  leaving  a  widow 
and  children.  All  the  requirements  of  said  act  had  been  complied  with,  and  the  widow  and 
children  of  Amos  Short  held,  prior  to  and  in  the  year  1855,  in  undivided  shares,  all  dispos- 
able  interest  in  and  to  said  tract  of  land,  and  were  entitled  to  a  patent  therefor  from  the 
United  States.  In  1855  they  agreed  to  make,  and  did  make,  a  parol  division  or  partition  of 
this  whole  tract  into  halves;  the  east  half  was  assigned  to  the  widow,  and  the  west  half  to 
the  children.  This  partition  was,  of  course,  subject  to  the  survey  and  division  made  by  the 
Burveyor-genetal,  and  to  the  division  line  which  he  might  determine.  The  children,  assum- 
ing that  the  west  half  belongedtothemselves,  proceeded  in  1856  to  make  a  partition  or  it  and 
to  determine  their  own  shares  in  severalty.  To  this  end,  those  who  were  of  age  applied  per- 
sonaUy,  and  those  who  were  minors  applied  by  guuxlian,  to  the  proper  probate  court  for  a 
partition.  Proceedings  were  thereupon  had,  by  which  the  probate  court,  in  form  at  least, 
decreed  a  partition  of  the  west  half  among  all  the  children.  To  this  partition  all  of  the 
children  actually  and  willingly  consented  by  each,  either  personally  or  by  guardian,  taking 
poineiBsion  and  control  of  his  or  her  portion  in  severalty,  and  oy  mutually  paying  and  accepting 
owdty  sufficient  to  fully  equalize  all  the  allotments.  In  1874  the  United  States  surveyor- 
general  divided  the  land  between  the  widow  and  the  heirs,  and  amon^  the  heirs  themselves,  in 
ezactlv  the  same  manner  in  which  they  themselves  had  partitioned  it  in  1856.  Under  these 
partitions,  6.  H.  Short,  one  of  the  minor  children,  became  entitled  to  and  possessed 
of  a  share  of  said  west  half,  known  as  lot  7,  which  is  the  land  in  controversy.  He 
held  and  used  that  lot  as  his  own  until  1865.  In  that  year  his  guardian,  acting  imder 
direction  of  the  court  of  probate,  sold  said  lot  to  the  appellee,  Schofield,  for  a  fair 
price,  which,  under  direction  of  the  court,  was  applied  in  paying  a  mortgage  upon  the 
Premises  and  other  debts  proved  and  allowed  against  said  minors  estate.  G.^  K^  Short 
became  of  age  in  1866.  In  1878,  twelve  years  after  attaining  his  majority,  during  which 
interval  he  had  not,  by  word  or  act,  objected  to  any  of  the  foregoing  proceedings,  he  gave  to 
the  appellant's  grantor  a  quitclaim  deed  of  all  his  right,  title  and  interest  in  the  said  dona- 
tioD  daim:  and  about  the  same  time  the  other  heirs  gave  to  the  appellant's  grantor  similar 
deeds  of  tneir  respective  interests.  At  the  execution  of  these  latter  conveyances,  periods 
varying  from  eight  to  twenty-one  years  had  elapsed  since  each  one  of  the  heirs  had  become 
of  age^  during  which  times  none  of  them  had  made  any  objection  to  the  various  proceedings 
aboved  descrioed.  Meanwhile  the  appellees  have  put  upon  the  premises  permanent  im- 
provenaents  of  great  value.  Sdd,  that  even  if  the  i^oceedings  in  the  probate  court  for  the 
partition  and  for  the  sale  were  irregular,  the  said  heirs  were  estopped  by  their  long  acquies- 
cence, after  attaining  their  majoril^,  from  objecting  to  the  regularity  ana  validity  of  the  par- 
titions which  had  been  made,  or  of  the  sale  of  the  land  by  order  of  the  probate  court;  and 
tiiat  their  quitclaims  to  appellant's  grantor  conveyed  no  right,  title  or  interest  in  the  premises. 

Appeal  from  a  judgment  of  the  district  court.    The  opinion  states 
the  facts. 

Oeorge  H.  WVliama  and  Leander  Holmes,  for  the  appellant. 
B.  I,  Denniaony  for  the  respondent. 
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Gbeen,  G.  J.  The  first  step  toward  deoiding  this  cause  is  to  de- 
termine clearly  the  nature  of  what  takes  place  between  the  United 
States  and  its  donee>  when  proceedings  are  had  under  the  Or^;o& 
donation  act  to  establish  title  in  the  latter.    By  the  act  there  ''is 

S anted"  to  every  man  of  a  certain  description — or,  if  he  has  a  wife, 
en  to  him  and  her,  in  equal  parts,  as  shall  be  set  off  to  them  sev- 
erally by  the  surveyor-general — a  tract  of  land  not  to  exceed  a 
certain  area,  on  condition  that  the  same  shall  be  selected  in  a  cer- 
tain way,  and  in  consideration  that  it  shall  be  resided  upon  and 
cultivated  a  certain  length  of  time.  This  grant  is  subject,  however, 
to  the  qualification  that  if  the  husband  and  wife  have  complied  with 
the  provisions  of  the  act,  so  as  to  entitle  them  to  the  grant,  and 
either  of  them  before  patent  has  issued  shall  have  died  intestate  as 
to  his  or  her  share,  the  survivor  and  children  or  heirs  of  the  de- 
ceased shall  be  entitled  to  the  share  or  interest  of  the  decedent,  in 
equal  proportions. 

Throughout  the  transaction  the  United  States  holds  the  position 
of  seller  and  the  donee  that  of  purchaser.  As  soon  as  the  necessai; 
selection  has  been  made  and  the  prescribed  residence  and  cultiva- 
tion completed,  the  transaction  is  closed  as  far  as  bargain  and  sale 
are  concerned.  Nothing  remains  but  to  assure  the  vendor,  or  the 
vendor^s  agents,  the  officers  of  the  land  office,  that  as  matter  of  fact 
the  grant  has  become  effective,  by  meeting  a  fit  grantee  who  has 
rendered  the  proposed  consideration,  so  that  they  may  furnish  the 
grantee  with  good  and  sufficient  evidence  of  his  title.  Final  proof, 
so  called,  is  no  part  of  the  consideration  which  the  grantee  gives, 
but  is  merely  evidentiary  matter,  provided  for  the  purpose  of  satis- 
fying the  land  office  that  the  right  of  the  grantee  is  perfect  and  en- 
titles him  to  a  patent. 

The  act,  and  not  the  patent,  is  the  instrument  which  makes  the 
transfer  of  title.  Its  language  is  unmistakable,  ''there  shall  be 
and  hereby  is  granted.  **  One  conveys,  the  other  evidences  title.  The 
patent  is  but  a  formal  and  solemn  piece  of  evidence,  that  iJl  things 
essential  to  be  done  under  the  donation  act  before  the  pafltage  of 
title  have  been  done,  and  that  therefore  under  the  act  title  has 
actually  passed  out  from  the  United  States  into  the  donee.  Act  and 
patent  together  fulfill  all  the  functions  of  an  ordinary  deed  of  con- 
veyance. The  two  together  both  convey  and  evidence  titie.  The 
patent  merely  evidences  and  does  no  more;  but  the  act  evidences 
to  a  certain  extent  only,  and  then,  over  and  beyond  that,  does  alone 
and  perfectly  convey.  When  patent  issues,  it  relates  back  to  and 
combines  with  the  act,  as  of  the  date  when  a  fit  ^^ntee,  rendering 
full  consideration,  appeared,  and  so  as  to  form  with  the  act  a  per- 
fect muniment  of  title.  Title  under  the  donation  act,  therefore,  is 
always  complete  before  patent  issues,  and  the  patent  issues  by  vir- 
tue of  title  completed,  and  not  otherwise. 

In  the  case  at  bar,  the  widow  and  heirs,  if  they  have  acquired 
any  titie  at  all,  have  got  it  under  the  donation  act.  Their  patent  so 
recites,  and  neither  they  nor  any  grantee  of  theirs  can,  whue  claim- 
ing under  that  patent,  deny  it. 
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They  are  estopped  from  saying,  to  the  prejudice  of  any  grantee  of 
theirs,  but  that  the  husband  and  ancestor,  Amos  Short,  deceased, 
duly  resided  upon  and  cultivated  for  the  prescribed  period  the 
donation  land  claim  known  as  his,  or  that  by  virtue  of  a  full  com- 
pliance with  the  essential  requirements  of  the  donation  act  his 
widow  and  children  were,  at  the  date  of  his  death  in  January,  1853, 
entitled  under  the  act  to  that  land  claim.  Such  being  their  situ- 
ation, the  great  question  of  this  case  is:  Has  that  tide  as  to  the 
parcel  of  land  here  in  dispute  passed,  by  reason  of  their  acts,  from 
them  to  the  appellees  ?  All  provisions  of  the  donation  act  neces- 
sary and  precedent  to  the  passage  of  title  had  been  complied  with 
prior  to  1855,  and  the  widow  and  children  then  held  among  them 
undivided,  all  disposable  interest  in  the  land.  In  that  year  or  the 
next,  as  appears  from  the  evidence,  they  agreed  to,  and  did  as  far 
as  they  could,  divide  the  claim  into  halves,  an  east  half  and  a  west 
half,  assigning  to  the  widow  the  east,  and  to  the  children  the  west. 
This,  of  course,  was  subject  to  whatever  decision  the  surveyor- 
general  might  make  in  determining  where  the  division  line  should 
be  drawn. 

Assuming  that  the  surveyor-general  would  affirm  or  fall  in  with 
their  decision,  and  that  the  west  half  would  by  him  be  set  ofif  to 
them,  the  children  afterward,  in  1856,  undertook  to  procure  a 
further  division  among  themselves  of  that  half.  To  effect  this,  those 
of  them  who  were  of  age  applied  personallj^  and  those  not  of  age 
by  guardian  to  the  probate  court  for  a  partition.  Pursuant  to,  or 
-connected  with,  that  application  a  partition — at  least  in  form — was 
made  or  sought  to  be  made  by  the  court.  Considered  as  a  judicial 
proceeding,  it  was  doubtless  void,  except  in  so  far  as  it  engaged 
the  court  in  supervising  and  sanctioning  the  acts  of  the  participating 
guardians.  But  the  formal  partition  all  the  heirs  willingly  made 
actual  and  substantial  by  each  personally  or  by  guardian  spontane- 
ously taking  possession  and  dominion  in  severalty  of.  his  or  her 
portion,  and  by  mutually  paying  and  accepting  owelfy  sufficient 
fully  to  equalize  all  the  allotments.  Was  it  in  fact,  then,  valid  or 
▼oid? 

It  is  agreed  by  appellant  that  it  was  void,  for  three  reasons:  first, 
because  the  guardians  acted  without  authority,  and  have  never  had 
their  action  affirmed  by  their  wards  since  the  latter  became  of  age; 
second,  because  it  was  by  parol  and  not  by  deed;  third, *because 
that  half  of  the  donation  claim  which  the  heirs  undertook  to  sub- 
divide had  not  yet  been  assigned  to  them  by  the  surveyor-general. 

As  to  the  first  objection,  the  assumption  that  the  guardians  acted 
without  authority  is  not  borne  out  by  the  record.  They  were  in 
presence  of  that  court  which  had  peculiar  and  general  jurisdiction 
over  them;  they  were  parties  to  the  petition  for  partition  among  the' 
ohildren;  they  proceeded  in  the  partition  among  the  children  on  the 
basis  of  the  previous  partition  between  the  widow  and  children, 
thev  acted  throughout  under  the  eye  of  their  supervising  court,  and 
their  action,  after  all  was  done,  and  with  everything  in  full  view  and 
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fully  understood,  was  solemnly  ratified  and  confirmed  by  that  court. 
If  a  partition  he  compelled,  it  may  also  be  voluntary.  In  a  volun- 
tary partition  proposing  to  set  apart  the  shares  of  minors,  those  who 
have  charge  of  the  estates  of  the  minors  have  power  to  act  for  their 
wards,  under  supervision  of  the  court  which  has  the  estates  in 
charge.  Whether  they  act  with  due  authority  to  bind  their  wurds, 
can  be  seen  by  inspecting  the  record  of  the  court.  If  they  act  with 
judicial  authority,  they  bind  their  wards;  otherwise  not.  Where 
the  record  shows  that  the  matter  which  the  court  considered  was 
within  its  jurisdiction,  and  all  necessary  parties  were  before  it,  there 
the  action  of  the  court,  however  irregular,  is  proof  against  collat- 
eral attack. 

But,  even  admitting  that  the  guardian  acted  without  authoriiy, 
the  wards,  on  coming  of  age,  were  not  absolutely  obliged  to  reject 
what  their  guardians  did.  They  had  an  election.  Within  a  reason- 
able time  they  could  affirm  or  disaffirm.  If  within  a  reasonable 
time  after  reaching  majority  they  did  not  disaffirm,  they  thereby 
affirmed.  In  the  case  before  us,  their  acquiescence  since  becoming 
of  age  has  continued  for  periods  varying  from  ei^ht  to  twenty  years. 
Having  assented,  for  so  many  years  of  their  majority,  to  both  par- 
titions, they  are  now  forever  bound  by  both. 

To  the  second  objection  we  answer  that  a  parol  partition,  which 
has  been  actusdly  consummated  by  possession  and  dominion  in 
severalty,  and  which  has  been  confirmed  by  long-continued  acqui- 
escence and  hj  man^  changes  of  title,  ought  not  to  be,  and  will  not 
be,  disturbed  in  equity.  There  are  cases  holding  that  it  affords  a 
legal  severalty,  even  in  face  of  a  statute  requiring  transfers  of  realty 
to  be  in  writing  or  by  deed.     But  we  do  not  need  to  go  that  fur. 

Possession  and  dominion,  initiated  by  consent,  have  been  held  ad- 
versely under  these  partitions  for  a  quarter  of  a  century.  Guardians, 
under  supposed  authority  of  the  proper  supervising  court,  have  un- 
dertaken to  bind  their  wards'  interests.  Wards,  on  becoming  of 
age,  have  affirmed  by  long  ac<juiescence,  and  many  of  them  by  ex- 
press acts,  the  doings  of  their  guardians.  Estates  have  passed  for 
full  values  into  the  hands  of  purchasers.  Costly  improvements  have 
been  made  in  full  faith  of  the  stability  of  what  has  been  done.  The 
strongest  possible  interlacing  equities  now  bind  the  parties  to  re- 
main henceforth  forever  fixed  in  their  relative  positions. 

To  th6  third  objection,  the  familiar  principle  applies  that  where 
one  has,  by  bargain  and  sale,  for  valuable  consideration  which  he 
has  actually  received  and  enjoyed,  undertaken  to  dispose  of  a  pro- 

Erietary  interest  which  he  had  not  at  the  time,  but  afterwards  acquires, 
is  acquisition  of  it  inures  to  the  use  of  his  quondam  vendee. 
If  the  action  of  the  surveyor-general  had  been  such  that  these 
heirs  could  never  "have,  each  of  them,  an  undivided  tenth  of  the  west 
half  to  dispose  of,  then  their  partition  would  have  turned  out  to  be 
indeed  an  emptv  affair.  But  so  it  happened  that  the  award  of  the 
surveyor-general  to  the  heirs  in  1874  exactly  coincided  with  their 
appropriation  for  themselves  and  partition  among  themselves  of  1856. 
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Their  titles  have  fallen  jnst  along  the  lines  and  into  the  spaces, 
which,  for  mntoal  and  vaiaable  considerations,  long  ago  paid  and 
spent,  they  had  intelligently  and  advisedly  marked  out  and  provided* 
To  the  meeting  of  their  own  minds  it  was  only  necessary  to  add  the 
mind  of  the  surveyor-general.  In  1874,  before  their  minds  had 
drai^n  apart,  his  was  added,  and  then,  therefore,  by  relation  of  his 
a  ward,  back  to  1856,  no  one  yet  dissenting,  the  partition,  so  far  as  this 
aspect  of  it  is  concerned,  became  perfected. 

Under  these  partitions.  Grant  U.  Short,  one  of  the  minor  chil- 
dren, became  invested  with  and  possessed  of  a  share  of  the  west  half, 
known  as  lot  No.  7,  which  is  the  land  in  controversy.  He  held  and 
dealt  with  this  lot  as  his  until  1866.  In  that  year,  while  he  was  still 
a. minor,  his  guardian,  who  was  one  of  his  brothers,  acting  under 
direction  of  the  probate  court,  sold  it  to  the  appellee,  fficholas 
Schofield,  for  seven  hundred  and  eighty-five  dollars,  a  fair  price  for 
it.  This  sum  was  applied  by  direction  of  the  probate  court  in  pay- 
ment of  a  mortgage  debt  upon  the  premises,  and  of  other  debts 
proved  and  allowed  against  the  minor's  estate.  Next  year,  Grant 
H.  Short  attained  his  majority.  After  twelve  years  of  silence,  he^ 
in  1878,  gives  to  appellant's  grantor  a  quitclaim  deed  of  all  his 
right,  title  and  interest  in  the  donation  claim.  About  the  same 
date,  the  rest  of  the  children  gave  to  appellant's  grantor  similar 
deeds  as  to  their  respective  interests.  Meantime  appellees  have  put 
upon  the  premises  permanent  improvements  of  great  value. 

Now,  the  appellant  contends  that  this  last  guardian's  sale  was 
void,  for  reasons  reducible  to  two :  first,  because  there  was  no  cer- 
tain description  of  the  proj^erty  to  be  sold  in  the  petition  for  sale; 
and,  second,  because  no  notice  was  given,  such  as  tne  order  of  court 
and  the  statute  required;  third,  the  proceedings  before  sale  show 
irregularities.  But  they  were  not,  in  our  opinion,  such  as  open  the 
decree  confirming  the  sale  to  collateral  attack.    Enough  is  in  the 

Setition  to  show  that  the  probate  court  was  asked  to  act  upon  a 
efinite  matter  within  its  proper  jurisdiction.  In  all  that  it  did  from 
the  petition  to  the  decree  of  confirmation,  it  was  a  court  of  record 
acting  within  its  proper  sphere,  and  however  erroneous  in  action, 
and  however  liable  to  be  reversed  in  error,  it  is  entitled  to  have  its 
adjudication  stand  impregnable  until  so  impugned.  But  if  we  regard 
the  judicial  proceeding  as  invalid,  our  attention  is  arrested  by  the 
fact  that  the  ward  and  all  others  interested  have  let  at  least  twelve 
years  go  by  without  offering  to  question  it,  during  eight  of  which 
years  every  one  of  them  has  been  of  full  age.  Entire  though  tacit 
acquiescence  for  such  a  length  of  time  is  equivalent  to  most  solemn 
express  affirmance.  From  twentj-one  to  tnirty-three  years  of  age, 
in  full  possession  of  his  faculties,  well  aware  of  all  the  circum- 
stances, Grant  H.  Short  has  lived  along,  without  allowing  to  escape 
him  a  single  intimation  disapproving  the  act  of  his  guardian.  The 
other  children,  during  the  same  space,  but  for  different  periods  of 
majority,  have  done  hkewise.  They  have  thus,  every  one  of  them, 
thoroughly  and  forever  estopped  themselves  from  disavowing  that  act. 
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In  conclusion,  we  will  say  that  in  our  opinion  the  decision  of  thiB 
whole  case  may  be  satisfactorily  planted  on  the  doctrine  of  estoppel. 
If  there  be  such  a  thing  as  estoppel,  by  failure  to  make  obiection 
within  a  reasonable  time  to  doings  done  colorably  in  ones  own 
name,  and  whereof  he  has  had  the  benefit,  and  which  are  suscepti- 
ble of  being  ratified  because  bearing  fruits  capable  of  being  legiti- 
mately enjoyed,  then  this  is  the  case,  as  seems  to  us,  where  the 
estoppel  occurs.  Appellant  could  at  the  most  recover  only  the 
interests  of  the  heirs  not  estopped.  His  case  is  strongest  where  he 
represents  the  minors,  and  among  them  it  varies  in  strength  in  pro- 

Sortion  to  their  length  of  nonage  respectively  after  their  father's 
eath.  But  the  youngest  child  was  eignt  years  of  full  age  before  he 
ventured,  by  quitclaim  deed  or  in  any  other  way,  spontaneously  or 
on  solicitation,  to  object  to  what  had  been  donefornimbygu£uraian 
at  periods  varying  from  thirteen  to  twenty-one  years  previously. 
The  very  youngest  of  these  children  has  slept  on  nis  alleged  rights 
too  long  to  be  neard  now  to  press  them  in  a  court  of  equity. 
Let  the  judgment  of  the  district  court  be  affirmed. 

WxNGABD,  J.,  and  Hoyt,  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA.. 

No.  10,944. 
People  v.  Tueoott. 

In  Bank,    Filed,  March  ig,  I884. 

PbIYATB  COUNBISL  MAT  BE  PERMITTED  TO  ASSIST  THE  DI8TBIOT  ATTOBmT  in  the  tiul  of 

a  criminal  prosecution. 

The  Coubt  Mat  op  its  own  Motion  Prevent  the  Introduction  of  iiTelevazit  testi- 
mony,  although  no  objectton  is  made  thereto  by  the  opposite  side. 

Instructions,  Conflicting  Sentences  in.— Sentences  in  an  instruction  are  to  be  read  m 
connection  with  the  context,  and  if  the  instructions  as  a  whole,  when  so  read,  fairly  and  cor- 
rectly present  the  law  applicable  to  the  case,  the  judgment  will  not  be  reversed  merely  be- 
cause there  is  an  apparent  conflict  between  certain  isi^ated  sentences.  This  rule  applied  to 
an  instruction  as  to  the  amount  of  evidence  necessary  to  prove  a  justification  of  a  hosnicide. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  upon  a  yerdict  convicting  the  defendant  of  murder. 
The  opinion  states  the  facts. 

5.  L.  lerry,  for  the  appellant. 
AUomey-Oeneral,  for  the  respondent. 

Boss^  J.  The  defendant  was  found  guilty  of  murder  in  the  first 
degree  and  sentenced  to  be  hanged.  The  appeal  is  from  the  judg- 
ment. In  his  behalf  it  is  contended,  first,  that  the  court  below 
erred  in  permitting  private  counsel  to  assist  the  district  attorney  in 
the  prosecution  of  the  case.  The  practice  of  allowing  dismct 
attorneys  to  have  the  assistance  of  other  counsel  in  the  prosecotioB 
of   criminal  cases  has  existed  and  been  acquiesced  in  aiimoBt  aiiioe 
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the  oiganization  of  the  state,  and  this  practice  seems  to  have  been 
sanctioned  by  legislative  action.  In  prescribing  the  coarse  of  the 
trial  the  legislature  has  provided  by  the  second  subdivision  of  sec. 
1093  of  the  penal  code,  that  the  district  attorney  or  other  counsel  for 
the  people  must  open  the  cause  and  offer  the  evidence  in  support  of 
the  charge,  and  hj  sec.  1095,  that  if  the  indictment  or  information 
be  for  an  offense  punishable  with  death,  two  counsel  on  each  side 
may  argue  the  cause  to  the  jury.     We  think  the  point  not  well  taken. 

It  is  next  claimed  that  there  was  error  on  the  part  of  the  trial 
court  growing  out  of  this  circumstance :  One  Mrs.  Morath,  during 
her  examination,  testified  that  on  the  evening  of  the  shooting,  and 
some  time  after  it  occurred,  she  saw  a  Mrs.  McCann  and  her 
brother  searching  in  the  yard  of  deceased's  residencQ,  and  that 
the  brother  raised  up  with  a  shotgun  in  his  hand,  which  was  taken 
from  next  the  fence  and  near  the  gate;  that  this  brother  picked  up 
the  gun  in  a  stooping  position  and  walked  to  the  back  of  the  house, 
and  two  days  aiterward  she  saw  a  young  man  named  Adams  un- 
loading the  gun,  and  that  he  put  it  in  two  pieces.  No  objection 
was  taken  to  this  evidence  by  the  prosecution,  but  the  court  inter- 
posed and  said  that  it  did  not  see  the  bearing  of  the  testimony  upon 
the  case,  and  that  therefore  there  was  no  necessity  of  proceeding 
farther  in  regard  to  the  gun.  To  this  ruling  defendant's  counsel 
noted  an  exception,  but  made  no  response  to  the  suggestion  of  the 
court  that  if  he  could  show  wherein  the  testimony  in  relation  to 
the  gun  had  an^  bearing  upon  the  case  it  would  be  admitted.  In 
its  rnlinR  in  this  particular  there  was  no  error  on  the  part  of  the 
court  below.  In  outlining  his  defense,  the  counsel  for  the  defend- 
ant, in  making  his  opening  statement,  put  the  defense  upon  the 
ground  that  at  the  time  of  the  killing  the  deceased  made  a  motion 
with  his  right  hand  as  if  to  draw  a  revolver  from  his  right  hip 
pocket,  and  the  defendant,  believing  his  life  to  be  in  danger,  there- 
upon fired  the  fatal  shot;  and  such  was  the  purport  of  the  defend- 
ant's testimony.  Under  such  circumstances,  the  testimony  with 
respect  to  the  gun  was  wholly  foreign  to  the  case. 

It  remains  to  consider  defendant's  objections  to  the  instructions 
of  the  court  below.  Some  of  these  objections  need  not  be  remarked 
upon.  The  objection  chiefly  relied  upon  by  the  defendant's  counsel 
relates  to  the  character  of  evidence  the  jury  were  told  was  required 
to  show  circumstances  of  justification  or  mitigation,  and  in  this 
connection  it  is  claimed  tnat  the  tenth  instruction,  given  at  the 
request  of  the  defendant,  is  in  conflict  with  certain  portions  of  the 
charge  of  the  court.  We  have  given  to  the  charge  and  the  instruc- 
tions careful  consideration,  ana  cannot  so  hold.  There  are  few 
cases  in  which  isolated  sentences  may  not  be  taken  and  so  grouped 
as  to  present  a  conflict.  But  to  do  this  is  not  permissible.  The 
sentences  are  to  be  read  in  connection  with  the  context,  and  the 
instrnctions,  as  a  whole,  and  if,  when  so  read,  it  appears  that  the 
jury  was  fairly  and  correctly  instructed  in  the  law  governing  the 
case,  the  jud^ent  ought  not  to  be  reversed  merely  because  there 
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may  be  an  apparent  conflict  between  certain  isolated  sentenctt. 
Now,  looking  at  the  tenth  instruction  given  at  the  request  of  tli»l 
defendant,  it  certainly  cannot  be  said  that  he  has  any  nght  to  com- 
plain. It  reads:  ''The  defendant  is 'not  required  to  proye  bja 
preponderance  of  evidence  that  the  killing  of  Dietrich  was  ]us^< 
able.  If  from  the  evidence  ofTered  by  the  defendant  taken  by  itaeli. 
or  in  connection  with  that  offered  by  the  prosecution,  the  jtuj  enter- 
tain a  reasonable  doubt  whether  or  not  the  killing  was  done  under 
such  circumstances  as  to  constitute  it  justifiable,  then  the  jniyshodd 
find  the  defendant  not  guilty."  The  conflict  claimed  by  connsel  is 
between  this  instruction  and  that  portion  of  the  charge  of  the  court 
wherein  the  jury  was  instructed  that  upon  a  trial  for  murder,  the 
commission* of  the  homicide  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  or  that  justify  or  excuse  it,  deTolTes 
upon  him,  unless  the  proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounts  to  manslaughter,  oi 
that  the  defendant  was  justified  or  excusable;  and  this  he  mayshov 
by  preponderance  of  evidence  merely.  Goncedins  that  if  this  in- 
struction stood  alone  the  word  may  should  be  read  must^  it  shonld 
not  be  so  read  when  taken  in  connection  with  the  other  instractions 
of  the  court,  in  which  the  jury  was  distinctly  told  that  circnm- 
stances  of  mitigation,  excuse  or  justification  need  not  be  preyed  by 
a  preponderance  of  evidence. 

Such  instructions  were  contrary  to  the  ruling  of  a  majoriivof  this 
court  in  the  case  of  the  People  v.  Hong  Ah  Duck,  61  Ual.  387;  but 
as  the  error  was  in  favor  of  defendant  he  had  no  cause  of  complaint. 
The  jury  was  told  over  and  over  again  that  the  presumption  of  kv 
was  that  the  defendant  was  innocent  until  his  guilt  was  established 
by  evidence,  that  he  was  entitled  to  the  benefit  of  any  and  all  rea- 
sonable doubts,  and  could  not  be  convicted  of  any  degree  of  crime 
unless  the  jury  was  fully  convinced  by  the  evidence  in  the  case  of 
his  guilt,  beyond  and  to  the  exclusion  of  all  reasonable  doubt.  We 
see  no  grounds  for  saying  that  the  jurv  was  instructed  to  the  preju- 
dice of  the  defendant  in  regard  to  the  character  or  degree  of  eyi- 
dence  necessary  to  warrant  his  conviction. 

The  other  objection  urged  by  counsel  is  answered  by  the  case  of 
People  V.  Herbert,  61  Gal.  544. 

Judgment  aflirmed. 

MoKee,  J.,  Myrick,  J.,  MoKiNSTBY,  J.,  Shabpstein,  J.,  Thobn- 
TON,  J.,  and  Morrison,  G.  J.,  concurred. 
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in  i«k  No.  9134. 

at  tiifi  "■' 

jmg  ^ ,  Logan  v.  Solano  'County. 

gnirai :  in  Bank,    Filed  March  92,  1884* 

j/ieas.  coujrnr  Government  Acjt  of  March,  1883,  Validity  of.— The  act  of  Mftrch,  1883,  en- 
od&Ct  ti£jitled  "  An  act  to  establish  a  uniform  system  of  county  and  township  governments,  *  is  not  in 
mtiGT  4.'^^^®'^  ^^  ^^^  provision  of  the  constitution  requiring  every  act  to  embrace  but  one  subject, 
.         which  subject  shall  be  embraced  in  its  title. 

mg  vii .   The  Save.  — ^The  provisions  of  such  act  regulating  the  fees  and  salaries  of  the  county  officers, 

f}^mk^  daasified  therein,  are  not  in  violation  of  that  provision  of  the  constitution  prohibiting  the 

.      ;  legislature  from  passing  local  or  special  laws  affecting  the  fees  or  salary  of  any  official 

Him  'J    ConRTS  HAVE  NO  Power  to  Determine  into  how  Many  Classes  the  legistature  shall 

,  pj^:^  divide  the  oounttesof  the  state  for  the  purpose  of  carrjdng  out  the  provisions  of  the  constitution. 

ial  fcr:    Appeal  from  a  judgment  of  the  superior  court  for  Solano  county. 

bdt!  The  opinion  states  the  facts. 

eim:    j  ^  WmdeU,  lot  the  appellant. 

,^^    A.J,  BtuMes,  for  the  respondent. 

Itti'.'-    ;{^gg^  J.    Among  the  provisions  of  the  present  constitution  of 
■S^-  this  state  are  the  following: 

fj  r'  «The  legislature  shall  establish  a  system  of  county  governments 
r:ie:j  which  shall  be  imiform  throughout  the  state;  and  by  general  laws 
M^  shall  provide  for  township  organization,  under  which  any  countv 
^oi'-  may  organize  whenever  a  majority  of  the  qualified  electors  of  such 
county^  voting  at  a  general  election,  shall  so  determine;  and  when- 
ever a  county  shall  adopt  township  organization,  the  assessment  and 
!K;  collection  of  the  revenue  shall  be  made,  and  the  business  of  such 
ft :  coonij  and  the  local  affairs  of  the  several  townships  therein,  shall 
::;  be  managed  and  transacted  in  the  manner  prescribed  by  such  gene- 
i^rN   rallaws:     Art.  XI,  sec.  4. 

The  le^^islature,  b^  general  and  uniform  laws,  shall  provide  for 
the  election  or  appointment,  in  the  several  counties,  of  boards  of 
supervisors,  sheriffs,  county  clerks,  district  attorneys,  and  such 
other  county,  township  and  municipal  ofiicers  as  public  conven- 
ience may  require,  and  shall  prescribe  their  duties  and  fix  their 
terms  of  office.  It  shall  regulate  the  compensation  of  all  such 
officers  in  proportion  to  duties,  and  for  this  purpose  may  classify 
the  counties  by  population :"  Art.  XI,  sec.  5. 

It  is  also  declared  that  the  legislature  shall  not  pass  local  or 
special  laws  **  regulating  county  and  township  business  or  the  elec- 
tion of  county  and  township  officers,"  or  ''creating  offices,  or  pre- 
scribing the  powers  and  duties  of  officers  in  counties,  cities,  cities 
and  counties,  townships,  election  or  school  districts,"  or,  '*  affecting 
the  fees  or  salary  of  anv  officer:"  Art.  lY,  sec.  25. 

In  March,  1883,  the  legislature  passed  an  act  entitled,  **  An  act 
to  establish  a  uniform  system  of  county  and  township  governments:" 
Stats.  1883,  p.  299.  Among  the  provisions  of  the  act  is  one  classify- 
ing the  counties  by  population  for  the  purpose  of  regulating  the 
compensation  of  the  officers,  and  the  compensation  of  the  officers  of 
the  comities  as  thus  classified  is  by  the  act^fixed. 
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The  validity  of  the  act  is  assailed  on  several  gronnds.  In  ihe 
first  place,  it  is  said  to  violate  that  provision  of  the  constitution 
which  provides  that  every  act 'shall  omorace  but  one  subject,  which 
subject  shall  be  expressed  in  its  title. 

As  will  have  been  noticed,  the  title  is, ' '  An  act  to  establish  a  oni- 
form  system  of  connty  and  township  governments.'* 

This  title,  we  think,  fairly  expresses  the  subject  of  the  act,  and 
we  are  further  of  opinion  that  the  act  embraces  but  one  subject. 
In  another  case  under  submission,  in  which  the  validity  of  this  act 
is  also  in  question,  it  is  said  in  support  of  the  point  now  under  con- 
sideration, that  the  body  of  the  act  treats  of  two  subjects,  because 
provision  is  therein  made  for  county  governments,  ana  also  for  the 
division  of  such  counties  into  townships  and  for  the  election  and 
compensation  of  justices  of  the  peace  and  constables  for  such  town- 
ships. But  the  creation  of  townships  within  a  couniy,  with  the  ap- 
propriate officers,  like  the  division,  of  the  county  into  school,  road 
and  supervisorial  districts,  with  their  appropriate  officers,  is  but  a 
part  01  the  county  government.  This  is  an  altogether  different 
thing  from  the  'township  ormnization"  spoken  of  in  sec.  4  of  art. 
XI  of  the  constitution.  A  oare  perusal  of  that  provision  makes 
this  sufficiently  plain,  for  it  is  there  in  terms  declared  that  under 
the  township  organization  that  the  legislature  is  directed  to  provide 
for,  any  county  may  organize  whenever  a  majority  of  the  qualified 
electors  of  such  county,  voting  at  a  general  election,  shall  so  de- 
termine; and,  further,  that  whenever  a  county  shall  adopt  such 
township  organization,  the  assessment  and  collection  of  the  revenue 
shall  be  made,  and  the  business  of  such  county  and  the  local  affairs 
of  the  several  townships  therein  shall  be  managed  and  transacted 
in  the  manner  prescribed  by  the  general  laws  providing  for  the  town- 
ship organization.  (See  also  Ex  parte  Wall,  48  Cal.  318.)  On  the 
part  of  the  appellant  it  is  contended,  further,  that  those  provisions 
of  the  act  of  March  14,  1883,  relating  to  fees  and  salaries  of  officers, 
come  within  the  inhibition  of  that  provision  of  the  constitution  de- 
claring that  the  legislature  shall  not  pass  local  or  special  laws  affect- 
ing the  fees  or  salary  of  any  officer. 

The  provisions  in  question  are  a  part  of  the  general  law  establish- 
ing a  uniform  system  of  county  and  township  governments.  For 
the  establishing  and  carrving  on  of  such  governments,  officers  are 
essential,  and  ^>r  such  officers  compensation  must  be  provided.  By 
the  fifth  section  of  art.  XI  of  the  constitution,  the  legislature  is  coni- 
manded  to  provide  for  the  election  or  appointment  in  the  several 
counties  of  all  necessary  officers,  to  prescribe  their  duties,  fix  their 
terms  of  office  and  regulate  their  compensation.  Certainly,  there  is 
no  more  appropriate  place  for  such  provision  and  regulation  than  in 
the  act  establisning  the  government  of  which  the  officers  form  part. 
The  constitution  further  expressly  provides  that  the  compensation 
of  all  such  officers  shall  be  regulated  in  proportion  to  duties,  and 
for  the  purpose  of  so  regulating  the  compensation  the  legislature  is 
authorized  to  classify  the  counties  by  population.    The  act  in  ques* 
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tioiiy  for  the  purpose  of  regulating  the  compensation  of  the  various 
officers  authorized  by  its  provisions,  establishes  forty-eight  classes, 
whereas  there  are  in  the  state  but  fifty-two  counties;  and  it  is  in- 
sisted that  in  establishing  so  many  classes  the  legislature  in  some 
way  violated  that  provision  of  tne  constitution  authorizing  the 
classification  of  counties  in  proportion  to  population.  Counsel 
argues  this  proposition  as  if  tne  constitutional  provision  was  that 
the  legislature  should  regulate  the  compensation  of  the  officers  of 
the  various  counties,  townships,  etc.,  in  accordance  with  its  classifi- 
cation by  population.  But  this  is  not  at  all  so.  The  requirement  is 
that  the  compensation  shall  be  regulated  in  proportion  to  duties, 
and  as  a  means  of  doing  that  the  legislature  is  authorized  to  classify 
the  counties  by  population.  How  can  the  courts  sav  how  many 
classes  it  is  necessary  for  the  legislature  to  establish  in  order  to 
carry  ont  this  command  of  the  constitution  ?  If  they  can  say  that 
forty-eight  classes  are  too  many,  they  can  say  that  thirty-ei^t  or 
twenty^-eight  are.  The  proper  determination  of  that  question  of 
necessity  depends  upon  a  variety  of  considerations  which  are  for  the 
legislatmre  and  not  for  the  courtis.  The  authority  existing,  it  is  not 
for  us  to  say  that  it  was  improperly  exercised.  The  legislature  is  a 
co-ordinate  branch  of  the  state  government  and  the  courts  should 
never  declare  its  acts  invalid  unless  clearly  in  conflict  with  the  con- 
stitation.    We  see  no  such  conflict  in  this  case. 

Judgment  affirmed, 

Mtbige,  J.,  MoEiNBTBY,  J.,  ShabpsteiN|  J.,  and  Morhison,  C.  J., 
oonourred. 


No.  12,924. 
People  t;.  Woods. 

DepartmeiU  One,    FOed  March  n,  1884. 

Laboiht— NAm  of  Ownib  ov  Stolim  Pbopsmt.— Where  a  defendant  is  indicted  and 
ooavicted  for  the  larceny  of  the  property  of  one  H.  W.,  a  new  trial  should  not  be  granted 
becaoM  the  true  name  of  such  owner  was  H.  W.  B.,  when  it  appears  that  he  was  known  by 
both  namee,  and  there  was  no  doubt  as  to  his  identity. 

Appeal  from  an  order  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  granting  the  defendant  a  new  trial.  The 
opinion  states  the  facts. 

AUomeg-Oeneralf  for  the  appellant, 
Leander  Quint,  for  the  respondent. 

Boss,  J.  Defendant  was  indicted  and  tried  for  the  larceny  of 
$105,  the  personal  property  of  one  Henry  Williams.  On  the  trial 
the  person  to  whom  the  money  was  alleged  to  have  belonged  was 
examined  as  a  witness,  and  testified,  among  other  things,  tnat  his 
name  was  Henry  Williams.  In  due  course  the  defendant  was  con- 
victed, and  afterwards  moved  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  the  alleged  newly  discovered  evidence  consist- 
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iDK  IB  the  fact  that  the  owner  of  the  stolen  property  was  not  Henij 
Williams,  but  was  Henry  Williamd  Brocken.  In  support  of  this 
motion  the  person  spoken  of  as  Henry  Williams  was  permitted  to 
testify  in  the  court  below  that  his  true  name  was  Henry  Williams 
Brocken,  and  that  he  was  so  known  by  his  friends  and  associates. 
He  admitted,  however,  that  he  sometimes  used  the  name  Heniy 
Williams  in  correspondence.  And  further:  ''I  gave  the  name 
Henry  Williams  instead  of  Henry  Williams  Brocken,  because  I  did 
not  wish  my  own  name  to  go  into  print.*'  The  court  below  granted 
defendant  a  new  trial.  In  this  there  was  error.  The  testimony  on 
which  the  order  was  based  itself  shows  that  the  person  from  wliom 
the  money  was  stolen  was  sometimes  known  as  Henry  Williams, 
and  so  held  himself  out.     There  was  no  doubt  as  to  his  identity. 

Order  reversed. 

McE^,  J.,  and  MoEjnstby,  J.,  concurred. 


No.  7911. 

Snead  v.  Little. 

DepaHmtni  Ttffo.    FiUd  March  $6,  JS84. 

FiNDIKO  AS  TO  PaRTKEBSHIP  HELD  SUPPORTED  BT  THE  EviDBNCB. 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial. 

Wendell  dk  KeUy,  for  the  appellant. 
e7r>9.  McKenna^  for  the  respondent. 

The  GouBT.  If  the  defendant  and  the  plaintifb  testate  were  part- 
ners, the  judgment  and  order  appealed  from  must  be  affirmed.  The 
court  found  that  they  were  partners,  and  we  think  the  evidence  suffi- 
cient to  justify  that  nnding. 

Judgment  and  order  affirmed. 
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RIPAKIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

(Continued,) 

BiPABIAN  PbOPBIETOBS  A3XD  RiPABIAH  RlGHTS  OH  PbIYATE   StBEAMB. 

Colorado.  This  statutes  of  this  state,  in  their  latest  revision,  also  con- 
tain  an  elaborate  system  of  rules  concerning  the  use  of  water  for  irriga- 
tion,  which  resembles  in  its  essential  features  that  of  Montana.  It  will 
be  sufficient  for  my  purposes  to  give  a  brief  abstract  of  its  provisions, 
quoting  the  exact  language  only  of  those  which  are  fundamental." 

§  1711.  "All  persons  who  claim,  own  or  hold  a  possessory  right  or 
title  to  any  land  or  parcel  of  land  within  the  boundaries  of  the  state  of 
Colorado,  where  these  claims  are  on  the  bank,  margin,  or  neighborhood 
of  any  stream  of  water,  creek  or  river,  shall  be  entitled  to  the  use  of  the 
water  of  said  stream,  creek  or  river,  for  the  purposes  of  irrigation,  and 
making  Haid  claims  available,  to  the  full  extent  of  the  soil,  for  agricul- 
tural purposes.'* 

§  1712.  When  any  such  person  as  mentioned  in  the  last  section  *'  has 
not  sufficient  length  of  area  (sic)  exposed  to  said  stream  to  obtain  a  suf- 
ficient fall  of  water  to  irrigate  his  land,  or  that  (sic)  his  farm,  etc.,  is  too 
far  removed  from  said  stream,  and  that  he  has  no  water  facilities  on 
those  lands,  he  shall  be  entitled  to  a  right  of  way  through  the  farms  or 
tracts  of  land  which  lie  between  him  and  said  stream,  or  the  farms  or 
tracts  of  land  which  lie  above  and  below  him  on  said  stream,  for  pur- 
poses hereinbefore  mentioned." 

§  1713.  The  right  of  way  given  by  the  last  section  only  extends  to 
the  construction  of  a  ditch  or  canal  sufficient  for  the  purpose  of  carrying 
the  water  required. 

§  1714.  If  the  amount  of  water  is  not  sufficient  to  furnish  a  constant 
supply  to  all  the  community  using  a  ditch  or  canal,  provision  is  made 
for  allotting  it  to  different  consumers  on  alternate  days  or  times. 

§  1715.  If  the  owners  of  tracts  of  land  refuse  to  allow  ditch-owners 
a  right  of  way,  the  right  may  be  obtained  by  condemnation,  under  the 
power  of  eminent  domain. 

»  Gen.  Stat  of  Colorado  (1883),  pp.  560-687,  §§  1711-1812. 
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§§  1716-1720.  Special  provisions  regulating  the  use,  maintenance, 
repair,  etc.,  of  ditches. 

§  1721.  The  ditches  herein  provided  for  are  for  irrigation  only. 

§  1722.  In  case  of  a  deficiency  in  the  supply  of  water,  provision  is 
made  for  regulating  its  pro-rata  distribution  among  the  consumeie  enti- 
tled. Additional  sections  provide  for  the  formation  and  manage- 
ment of  public  irrigation  districts;  for  the  defraying  the  expenses  of 
constructing,  maintaining,  repairing,  etc.,  the  ditches  therein;  for  the 
regulation  of  the  water  supply  and  distribution;  for  the  rates  of  chaige, 
etc. 

§§  1762-1801.  An  elaborate  system  is  provided  for  the  adjudication  of 
rights  of  priority  among  different  appropriators,  partly  by  means  of 
special  proceedings,  and  partly  by  means  of  ordinary  actions.' 

Another  portion  of  these  statutes  authorizes  the  formation  of  corpora- 
tions to  take  and  convey  the  water  of  streams  for  mines,  mills,  irrigation, 
etc.'*' 

§  309.  Such  corporations  *'  shall  have  a  right  of  way  over  the  line 
named  in  their  certificates  [of  incorporation],  and  shall  also  have  the 
right  to  run  the  water  of  the  stream  or  streams  named  in  the  certificate 
through  their  ditches."  Proviso ^  that  water  shall  not  be  diverted  from 
any  stream  to  the  detriment  of  any  person  or  persons  who  may  have 
priority  of  right. 

Idaho.  The  general  laws  of  this  territory  contain  ''An  act  to  regulate 
the  right  to  the  use  of  water  for  mining,  agricultural  and  manufacturing 
and  other  purposes.  "^^  A  portion  of  this  statute  is  the  same  in  sub- 
stance, with  some  variations  in  the  detail,  as  the  provisions  hereinbefore 
quoted  from  the  civil  code  of  California,  while  the  remainder  follows 
the  system  prevailing  in  Colorado  and  Montana. 

§  1.  The  right  of  the  use  of  the  water  flowing  in  any  river,  creek, 
canyon,  ravine  or  other  stream,  may  be  acquired  by  appropriation,  and 
as  between  appropriators,  priority  in  time  shall,  subject  to  the  provis- 
ions of  this  act,  secure  a  priority  of  right. 

§  2.  The  appropriation  must  be  for  some  beneficial  purpose,  etc 
§  3.  Appropriator  may  change  the  place  of  diversion,  etc.,  if  no  injury 
is  done  to  others.  §  4.  Notice  to  be  given,  substantially  as  in  Califor^ 
nia.  §  5.  Work  must  be  commenced  within  sixty  days,  etc.,  and  prose- 
cuted to  "complete  diversion,"  etc.  §  6.  ''Complete  diversion" 
defined  same  as  "completion"  in  the  California  code.  §7.  When 
work  is  completed,  the  right  relates  back  to  the  time  of  giving  notice. 
§§8  and  9.  Ditches,  appropriations  and  claims  "heretofore  made  are 
protected. 

»  Gen.  Stat.  Col.  (1883),  p.  671.  "  Gen.  Laws  of  Idaho  (1881),  pp.  267-273,  S 

w  Ibid. ,  pp.  198-201,  §§  305-316.  1-19. 
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These  proyisions  plainly  do  not  differ  in  any  material  manner  from 
those  of  the  California  civil  code.  The  following  sections  contain  the 
essential  elements  of  the  Colorado  and  Montana  legislation: 

§  10.  "All  persons,  companies  and  corporations  owning  or  claiming 
any  lands  situated  on  the  banks  or  in  the  vicinity  of  any  stream,  shall  be 
entitled  to  the  use  of  the  waters  of  such  stream  for  the  purpose  of  irri- 
gating the  land  so  held  or  claimed/' 

§  11.  When  any  such  person,  etc.,  has  not  sufS.cient  frontage  on  a 
stream  iio  afford  a  sufficient  fall  for  such  a  ditch,  or  when  his  land  is  back 
from  a  stream  and  convenient  facilities  for  irrigation  cannot  otherwise 
be  had,  he  "  shall  be  entitled  to  a  right  of  way  through  lands  of  others 
for  the  purposes  of  irrigation."  Proviso,  that  he  shall  keep  his  ditch 
in  good  repair,  and  shall  be  liable  to  the  owner  of  the  land  which  it 
crosses  for  injuries  caused  by  overflow  or  neglect  or  accident. 

§  12.  If  the  owner  of  the  land  refuses  a  right  of  way,  the  same  may 
be  obtained  by  condemnation,  upon  payment  of  the  conmpensation  as 
fixed.  §  13.  Provisions  for  ascertaining  and  fixing  such  compensation 
by  appraisers.  §  14.  Percons,  etc.,  having  land  adjacent  to  any  stream 
may  place  in  its  channel  or  on  its  banks  rams,  etc.,  to  raise  the  water 
above  the  level  of  the  banks;  and  a  right  of  way  for  conducting  such 
waters  across  the  lands  of  others  may  be  acquired  in  the  manner  pre- 
scribed in  the  last  two  sections.  §§  15,  16.  Provisions  as  to  main- 
taining and  keeping  in  repair  the  ditches;  not  to  do  damage,  etc, 
§  17.  All  rights  acquired  previous  to  this  act  are  not  affected  thereby, 
§  18.  "When  the  water  is  not  enough  to  fully  supply  a  whole  oom- 
munity  or  neighborhood,  it  must  be  distributed  among  them  according 
to  the  local  customs  as  established  and  as  recognized  by  the  courts. 
§  19.  If  a  ditch  is  constructed  in  order  to  sell  the  water  for  irrigation, 
persons  shall  be  entitled  to  said  water,  at  the  usual  rates,  in  the  follow- 
ing order,  viz. :  First,  all  persons  through  whose  land  the  ditch  runs,  in 
the  order  of  their  location  along  the  line  of  the  ditch;  second,  after  the 
last  named,  then  those  on  either  side  of  the  ditch-* those  at  the  same  dis- 
tance each  side  being  equally  entitled,  etc.  Excessive  use  by  any  one  is 
prohibited. 

Another  statute  is  entitled  an  act  for  the  regulation  of  irrigation.^' 
This  statute  provides  for  the  creation  of  water  or  irrigation  districts, 
and  for  the  election  of  a  "water-master''  in  each;  and  minutely  pre- 
scribes his  duties  of  superintending  the  ditches,  their  repair,  the  dis- 
Mbution  of  water  among  consumers,  etc. 

Dakota.  A  recent  statute  of  this  state  adopts  the  fundamental  notion 
of  the  Colorado,  Montana  and  Idaho  legislation;  but  extends  the  right 

"  Gen.  Laws  of  Idaho,  pp.  273-275,  §§  !-&] 
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of  appropriation  equally  to  all  beneficial  purposes  as  well  as  that  of  iiri- 
gation.^' 

§  1.  Any  person  or  corporation  having  titie  or  possessory  right  to 
any  mineral  or  agricultural  land,  shall  be  entitied  to  the  use  and  enjoy- 
ment of  the  water  of  any  stream,  creek,  or  riyer  within  the  territoiy,  for 
mining,  milling,  agricidtural,  or  domestic  purposes;  but  this  shall  not 
interfere  with  rights  previously  acquired. 

§  2.  Such  persons  may  have  a  right  of  way  across  the  lands  of  others 
under  the  same  circumstances  as  prescribed  in  the  Colorado,  Montana, 
and  Idaho  statutes.  §  3.  This  right  of  way  shall  only  extend  to  the 
construction  of  a  suitable  ditch,  or  canal,  etc.  §  4.  All  controvemes 
between  different  claimants  of  water  shall  be  determined  by  the  dates  of 
their  respective  appropriations. 

§  5.  '*  The  water  of  the  streams,  rivers,  and  creeks  of  this  territory  may 
be  made  available  to  the  full  extent  of  the  capacity  thereof,  for  mining, 
milling,  agricultural,  or  domestic  purposes,  without  regard  to  deterion- 
tion  in  quality  or  diminution  in  quantity,  so  that  the  same  do  not  mate- 
rially affect  or  impair  the  rights  of  prior  appropriators. " 

§  6.  If  the  owner  of  land  sustains  injury  by  a  ditch  constructed  across 
it,  under  §  2,  the  ditch-owner  shall  be  liable  to  him  in  damages  there- 
for. §  7.  Relates  to  the  abandonment  of  ditches  or  appropriations.  §  8. 
Prescribes  penalties  for  violation  of  foregoing  provisions. 

One  remarkable  feature  of  this  statute  is  that,  unlike  those  of 
Colorado  and  Idaho,  it  makes  no  provision  whatever  for  obtain- 
ing a  right  of  way  for  a  ditch  across  the  lands  of  another  owner,  by 
condemnation.  It  seems  to  permit  an  appropriatorto  construct  his  ditch 
across  the  lands  of  another,  without  the  latter's  consent,  without  any 
compensation  ascertained  and  paid,  and  vnthout  the  necessity  of  any 
proceedings  for  a  condemnation.  The  only  provision  for  the  benefit  of 
such  land-owner  seems  to  be  a  right  to  recover  damages,  if  any  injiiry  is 
caused  by  the  ditch.  Such  legislation  is,  to  say  the  least,  remarkable. 
It  seems  to  be  a  plain  invasion  of  the  rights  of  private  property,  an 
evident  violation  of  the  constitutional  prohibition  against  depriving  a 
person  of  his  property  without  due  process  of  law,  and  taking  private 
property  for  public  use  without  just  compensation.  That  sudi  a  pro- 
vision is  invalid  seems  hardly  to  admit  of  a  doubt. 

New  Mexico,  In  this  territory  the  use  of  water  for  the  purposes  of 
irrigation  is  made  paramount  to  all  other  uses,  for  milling,  manufactur- 
ing,  and  the  like.  The  general  laws  contain  an  elaborate  system  of 
legislation  for  the  construction  and  maintenance  of  public  and  private 
**  acequias,"  or  irrigating  canals.     This  system  is  embodied  in  the  stat- 

^'  Sess.  Laws  of  Dakota  of  1881,  pp.  26e-274. 
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ntes  of  seyeral  sucoessiye  legislatures,  and  is  eyidently  borrowed  from 
the  Mexican  law.^* 

§  1.  **  All  inhabitants  of  the  territory  of  New  Mexico  shall  have  the 
ri^ht  to  construct  either  private  or  common  [i.  e.,  public]  acequias,  and 
to  take  the  water  for  said  acequias  from  wherever  they  can,  with  the 
distinct  understanding  to  pay  the  owner  through  whose  land  said  ace- 
quias pass  a  just  compensation  taxed  for  the  land  used."  Provision  is 
made  for  appraising  and  fixing  the  amount  of  such  compensation,  in 
cases  of  dispute,  by  appraisers  to  be  appointed  by  a  probate  judge.  [It 
may  be  remarked  that  these  early  statutes  were  originally  enacted  and 
published  in  the  Spanish  language.  The  translation  found  in  the  last 
edition  of  the  general  laws,  from  which  these  sections  are  quoted,  is 
extremely  literal,  and  sometimes  fails  to  adopt  the  precision  and  cer- 
tttinty  of  expression  usual  in  our  English  and  American  statutes.] 

§  2.  "  No  inhabitant  of  said  territory  shall  have  the  right  to  con- 
stmct  any  property  to  the  impediment  of  the  irrigation  of  land  or  fields, 
Bueh  as  mills  or  other  property  that  may  obstruct  the  course  [t.  6.,  flow] 
of  the  water;  as  the  irrigation  of  the  fields  should  be  preferred  to  all 
others  "  [i.  e.,  to  all  other  uses]. 

§  4.  All  owners  of  tillable  lands  shall  labor  on  public  acequias, 
whether  they  cultivate  the  land  or  not. 

§  9.  '*  All  rivers  and  streams  of  water  in  the  territory  formerly  known 
as  public  acequias  or  ditches  are  hereby  established  and  declared  to  be 
public  acequias  or  ditches." 

The  foregoing  quotations  sufficiently  indicate  the  essential  nature  of 
this  system,  without  going  into  any  further  detail.  Subsequent  portions 
of  the  statute  make  provision  for  the  election  of  '' overseers"  in  differ- 
ent precincts,  and  define  their  duties  in  managing  the  acequias  and  in 
distributing  the  water  supply.  Ample  provision  is  made  for  maintain- 
ing the  ditches  and  for  keeping  them  in  repair  by  public  labor,  etc. 

Jrigona,  The  legislation  of  this  territory  somewhat  resembles  that  of 
New  Mexico,  except  that  the  use  of  water  for  mining  purposes  seems  to 
have  a  preference  over  that  for  all  other  purposes,  even  for  irrigation. 

The  fundamental  principle  that  the  water  of  streams,  etc.,  are  public, 
incapable  of  private  and  exclusive  ownership,  is  declared  in  the  territorial 
bQl  of  rights.^  Art.  32.  ''All  streams,  lakes,  and  ponds  of  water, 
capable  of  being  used  for  purposes  of  navigation  or  irrigation,  are  here- 
by declared  to  be  public  property,  and  no  individual  or  corporation  shall 
have  the  right  to  appropriate  them  exclusively  to  their  own  private  use, 
except  under  equitable  regulations  and  restrictions  as  the  legislature 
shall  provide.'' 

'^  GenenJ  Laws  of  New  Mexico  (1880),  pp.       or  irrigating  canals. 
13-23,  embracing  acts  of  1851,  1852,  1861,  >»  Comp.   Laws  of  Arizona  (1877)b  p.  27, 

1868, 1866  and  liBO,  concerning  "  acequias,"      BiU  of  Rights. 
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The  use  of  water  is  regulated  by  the  proTisions  of  a  chapter  conoem- 
ing  acequias  or  irrigating  canals.^' 

§  3240.  All  rivers,  creeks  and  streams  of  water  are  declared  to  be 
public,  and  applicable  for  purposes  of  irrigation  and  mining. 

§  8241.  All  acequias  at  present  established  shall  be  continued. 

§  3242.  All  inhabitants  of  this  territory  who  own  or  possess  arable  or 
irrigable  land  shall  have  the  right  to  construct  public  or  private  acequias, 
and  to  obtain  the  necessaiy  water  for  the  same  from  any  convenient 
river,  creek  or  stream. 

§  3243.  Such  acequias  may  be  run  through  the  land  of  another  when 
necessary,  the  damages  by  way  of  compensation  to  be  fixed  by  asaessoES 
appointed  by  a  judge,  etc. 

§  8244.  No  interference  shall  be  permitted  with  these  acequias  fey 
dams  and  other  structures,  except  when  used  for  mining  purposes  as 
otherwise  provided.  The  use  of  water  for  mining  purposes  seems  to 
have  preference  over  all  other 'uses,  even  when  the  latter  have  been 
actually  established;  but  parties  using  water  for  mining  purposes  most 
pay  compensation  in  damages  for  injury  thereby  caused  to  irrigating 
canals  (acequias)  already  existing.  There  is  no  such  detailed  system  of 
regulations  for  the  acequias  as  exists  in  New  Mexico. 

Wyoming.  The  legislation  of  this  territory  is  the  same  in  substance, 
and  almost  identiciJ  in  language,  with  that  of  Colorado,  heretofore 
described.^^  §1.  Any  person  or  corporation  having  the  title  or  the 
possessory  right  to  any  tract  of  land  within  the  territory  is  entitled  to 
the  use  of  the  water  of  any  stream,  etc.,  for  purpose  of  irrigation,  and 
of  making  the  land  available  for  agricidture,  etc.  §§  2-9.  To  that  end, 
such  person,  etc.,  may  have  right  of  way  across  the  lands  of  another  for 
a  ditch;  such  right  of  way  may  be  acquired  by  condemnation,  the  com- 
pensation therefor  being  fixed  by  appraisers;  when  the  supply  of  water 
is  not  sufficient  to  furnish  a  full  amount  to  an  entire  community,  it  is  to 
be  apportioned  among  them;  owners  or  occupants  bordering  on  streams 
may  place  rams  in  the  channel  or  on  the  banks  in  order  to  raise  the  water, 
and  may  have  a  right  of  way  to  conduct  such  water;  prior  vested  rights 
to  the  use  of  water  are  protected;  provision  for  keeping  ditches,  etc.,  in 
good  repair,  etc.  J.  N,  P. 

[to  bb  COSnKUSD.] 

18  Comp.  Laws  of  Arizona,  p.  538.  ^^  Comp.  Laws  of  Wyoming  (1876),  ppL  S77- 

879,  §§  1-13. 
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CIBOUIT  COURT,  DI8TRI0T  OF  OREGON. 
Williams  v.  MoOobd  et  als. 

DeddeA  March  96,  1884- 

Patent  fob  "Revolvino  Dip^Nbt."— The  patent  issued  to  Thornton  F.  Williams  on 
August  2,  1881,  and  numbered  245,251  for  an  *'imdroyement  in  revolving  dip-nets,"  de- 
chured  void  for  want  of  both  invention  and  noveltv,  the  same  having  been  invented  and  put 
in  operation  by  Samuel  Wilson  at  the  Cascades  of  the  Columbia  in  the  epring  of  1879,  from 
which  machine  the  said  Williams,  in  the  fall  of  that  year  and  the  spring  oi  1880,  constnieted 
his  "revolving  dip-net." 

Suit  for  an  infringement  of  a  patent,  for  an  acooont  and  an  in- 
JTuiction.    The  opinion  states  the  facts. 

D.  P.  Kermedy  and  WiUiam  B.  OUbert^  for  the  plaintiff. 

M.  B.  Nicholas^  for  the  defendant. 

Deady,  J.  This  suit  was  commenced  on  Jannary  12, 1883,  and  is 
brought  agamst  the  defendants  for  an  account  and  to  recover  dam- 

SB8  for  the  wrongful  use  by  them  of  a  certain  *'  revolving  dip-net," 
eged  to  have  been  invented  by  the  plaintiff,  and  for  an  injunction 
to  restrain  them  from  the  further  use  thereof. 

The  bill  alleges  that  the  plaintiff,  being  the  first  and  original  in- 
ventor of  such  dip-net,  on  November  4,  1880,  applied  for  letters 
patent  thereon,  which  were  duly  issued  to  him  on  August  2,  1881 , 
and  numbered  245,261;  that  the  defendants  on  March  1, 1882,  with* 
out  the  consent  of  the  plaintiff,  constructed  a  ' 'revolving  dip-net  on 
the  south  side  of  Bradford's  island  in  the  Columbia  river,  *  *  * 
embracing  the  improvement  and  invention  described  in  said  letters 
patent,"  and  maintained  the  same  'Mn  operation  during  the  fishing 
season  of  1882,"  that  is,  from  April  1  to  August  1,  to  the  damage  of 
theplaintiff  1100;  and  still  continues  to  operate  the  same. 

The  defendants,  answering  the  complaint,  deny  that  the  plaint- 
iff is  the  original  inventor  of  the  net  in  question  and  that  the  same 
was  not  in  public  use  when  the  plaintiff  applied  for  his  letters 
patent,  and  allege  that  said  dip-net  was  fully  described  in  Harper's 
Mmifdy  Magcmine  for  May,  1880;  that  Samuel  Wilson  of  Dallas, 
Iowa,  invented  and  put  in  operation  on  the  Columbia  river  the  dip 
net  described  in  the  bill  in  April.  1879,  long  before  the  alleged  in- 
vention of  the  plaintiff,  and  that  the  plaintiff  surreptitiously  availed 
himself  of  said  Wilson's  idea  and  invention  and  obtained  a  patent 
for  the  same  while  the  latter  was  engaged  in  perfecting  it;  but  that 
neither  said  Wilson  nor  the  plaintiff  was  the  first  inventor  of  said 
dip-net,  and  that  the  same  had  been  in  use  in  other  places  by  other 
persons  for  the  purpose  of  catching  fish  for  many  years  before, 
specifying  among  others,  sundry  places  and  persons  on  the  Catawba 
and  Pedee  rivers  in  North  Carolina,  where  it  had  been  in  use,  in 
some  instances,  for  more  than  fifty  years;  that  on  January  4,  1882, 
the  defendant  McOord,  bein^  the  first  and  original  inventor  of  cer- 
tain improvements  in  a  fish-wheel,  made  application  for  letters 
patent  tnereon,  which  on  May  16  of  the  same  year,  were  duly  issued 
to  him  and  other  defendants,  as  the  assignees  of  said  McOord,  and 
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numbered  261,960,  for  an  inyenidon  entitled  a  '^fish-wheel;"  that 
afterwards  in  1882  the  defendants  licensed  the  ''Snail- Wheel  Fish- 
ing Company,"  a  corporation  duly  formed  under  the  laws  of  Oregon, 
the  defendants  being  the  officers  and  stockholders  thereof,  to  con- 
duct such  a  fish-wheel  on  the  south  side  of  Bradford's  island,  and 
that  said  corporation  did  construct  and  operate  such  wheel  at  said 
place  during  the  fishing  season  of  1882,  which  is  the  same  machine 
referred  to  and  mentioned  in  the  bill  as  being  an  infringement  on 
the  plaintiff's  dip-net. 

It  appears  from  the  evidence  that  fish-wheels  or  dipping-wheels 
have  been  used  on  various  rivers  in  North  Carolina  for  the  purpose 
of  taking  shad  and  other  fish  that  are  in  the  habit  of  ascendinff  the 
same,  as  alleged  in  the  answer.  The  wheel  consisted  of  an  axle  or 
shaft  of  four  or  five  feet  in  length,  resting  horizontally  upon  two 
upright  posts  or  forked  timbers  planted  on  either  side  of  a  sluice 
or  chute  in  the  river,  into  which  were  let  three  pairs  of  arms  or 
bows  from  three  to  eight  feet  long,  owing  to  the  depth  of  the  water, 
and  equidistant  from  each  other.  These  arms  were  made  of  tough 
wood,  and  bent  forward  at  the  outer  end  like  a  plow  handle  and 
covered  with  a  netting  of  twine  so  as  to  constitute  a  "dipper,"  not 
unlike  in  appearance,  according  to  the  language  of  a  witness,  ''  the 
top  of  a  falling-top  bugcy." 

The  wheel  was  turned  down  stream  bv  the  force  of  the  current 
striking  the  back  of  the  ''dippers,"  one  of  which  was  always  in  the 
water,  and  into  which  the  fish  ascending  the  stream  by  that  chute 
or  sluice  went,  and  were  carried  upward  and  backward  over  the 
shaft  and  lodged  on  an  inclined  trou^  made  of  slats  placed  between 
the  inner  ends  of  the  arms,  on  which  they  slid  down  into  a  box  or 
tank  immediately  outside  of  the  inshore  post. 

In  the  spring  of  1879  and  prior  thereto,  Samuel  Wilson,  a  car- 
penter, who  was  living  at  the  Cascades  of  the  Columbia,  on  the 
Washington  side,  conceived  the  idea  of  taking  fish  by  means  of  a 
wheel  driven  by  the  current,  and  actually  constructed  one  and  put 
it  in  operation  there  by  April,  1879,  but  on  account  of  the  health  of 
kimself  and  family  he  returned  to  Iowa  in  May  of  that  year,  leaving 
his  wheel  in  charge  'of  James  Parker,  who  took  a  few  fish  in  it 
before  the  high  water  carried  it  away.  Afterward,  on  March  2, 
1882,  Wilson  applied  for  a  patent  on  his  invention  of  "a  new  and 
improved  fishing- wheel,"  which  was  issued  to  him  on  September  12, 
1882,  and  numbered  264,395. 

In  the  specification  it  is  described  as  "  a  wheel  constructed  with 
nets  embraced  in  four  or  more  sections  thereof,  to  each  of  which 
nets  an  opening  is  made  from  the  periphery  or  near  it,  and  from 
which  there  is  an  escape  passage  from  tne  center  of  the  wheel,  and 
at  one  side,  to  a  chute  leading  to  a  cage-net,  all  so  arranged  that  the 
wheel  being  located  in  a  fishway  to  be  rotated  by  the  water  flowing 
against  it  or  by  another  wheel  attached  to  the  shaft  outside  of  the 
fishway,  the  mouths  of  the  passages  into  the  nets  of  the  wheel  will 
open  at  the  rear  of  the  wheel  to  the  fish  ascending  the  stream,  to  be 
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entered  by  them  as  they  attempt  to  pass  under  the  wheel,  whereby 
as  that  side  of  the  wheel  rises  the  fish  will  be  caught^  carried  up, 
and  shunted  out  through  the  aforesaid  side  central  passages  into  the 
chute,  by  which  they  will  be  delivered  into  the  trap-cage,  to  be 
taken  out  at  pleasure,  as  hereinafter  more  fuUy  described."  The 
size  of  the  wheel  might  vary  from  ten  to  forty  feet,  owing  to  the 
depth  of  the  water;  and  the  one  constructed  was  about  twenty  feet 
in  diameter. 

As  early  as  the  spring  of  1877  the  plaintiff  lived  at  the  Cascades 
of  the  Columbia,  on  the  Oregon  side,  and  was  engaged  in  taking 
fish  there  with  the  ordinary  gill  and  dip-net,  and  has  lived  there 
ever  since.  It  is  asserted  m  his  testimony  that  he  ''conceived" 
the  idea  of  this  revolving  dip-net  in  the  fall  of  1878,  and  that  he 
commenced  to  construct  it  then,  but  did  not  get  the  lumber  in  time 
to  finish  it  for  the  fishing  season  of  1879,  and  therefore  abandoned  it 
or  ^ve  it  up  till  the  fall  of  that  year,  when  he  went  to  work  on  it 
i^ain,  and  got  it  into  operation  m  time  for  the  fishing  season  of 
1880,  and  afterwards  obtained  a  patent  for  the  same,  as  alleged  in 
the  biU. 

In  his  specification  the  plaintiff  describes  his  alleged  invention  as 
''a  new  and  useful  improvement  in  revolving  dip-nets,"  and  claims 
''as  new"  therein:  (1)  ''The  box-nets  I,  constructed. with  holes  M 
at  their  inner  ends,  substantially  as  herein  shown  and  described 
whereby  the  first  [fish  or  nets?J  are  discharged  as  set  forth;  (2) 
the  nete  I  secured  to  arms  of  shaft  E,  leaving  an  opening  at  tne 
front,  except  at  the  inner  part,  for  the  inlet  of  the  fish,  and  at  the 
rear  an  opening  for  their  outlet,  as  shown  and  described;  and  (3) 
the  combination,  with  rotary  wheel  having  nets  I,  with  discharge 
openings  M  near  the  hub,  and  having  the  inner  part  inclined  towards 
said  openings,  of  a  receptacle,  J,  arranged  as  shown  and  described." 

But  the  decided  weight  of  ihe  evidence  is  that,  in  the  fall  of  1878, 
the  plaintiff  was  engaged  in  getting  together  the  material  and  pre- 
paring the  timbers  for  a  fish  "trap  at  the  Cascades,  and  not  a 
wheel  or  net,  which  he  never  completed,  and  is  now  falsely  claiming 
to  be  the  conception  or  beginning  of  his  "revolving dip-net.''  And 
that,  in  the  iaH  of  1879,  ne  availed  himself  of  his  knowledge  of 
Wilson's  invention,  thinking,  it  may  be,  that  he  had  abandoned  it, 
and  constructed  the  machme  for  which  he  afterward  obtained  a 
patent. 

In  the  May  number  of  Harper's  Monthly  for  1880  there  is  a  wood- 
cut of  the  North  Carolina  wheel  (p.  849),  illustrating  an  article, 
"  The  Shad  and  the  Alewife." 

The  Wilson  wheel,  either  as  patented  by  himself  or  the  plaintiff, 
although  in  the  main  anticipated  by  the  North  Carolina  wheel,  was, 
so  far  as  appears,  constructed  without  any  knowledge  of  the  exist- 
ence of  the  latter,  and  is  an  improvement  upon  it  in  some  material 
particulars.  But  the  plaintiff 's  wheel  being  a  mere  copy  of  Wilson's, 
with  some  immaterial  changes  in  form  and  material,  his  patent  is 
void,  both  for  want  of  invention  and  novelty:  Walker  on  Pat.,  sees. 
2a-52. 
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The  wheel  used  and  patented  by  the  defendants  is  probabW  an 
improvement  on  Wilson's— particmarlj  in  the  arrangement  of  the 
baskets  or  nets,  whereby  the  fish  are  discharged  below  the  shaft, 
and  are  less  liable  to  be  injured.  Bat  as  the  patent  to  the  plaintiff 
appears  to  be  void  for  the  reasons  stated,  it  is  not  necessary  to  con- 
sider that  question. 

But  I  cannot  refrain  from  adding  on  behalf  of  the  public  that  I 
think  the  best  disposition  that  could  be  made  of  this  controver^ 
would  be  for  the  legislature  to  interrene  in  the  interest  of  tibe  fish 
of  the  future,  and  prohibit  the  use  of  these  murderous  machines 
anywhere  in  the  waters  of  the  state. 

The  bill  is  dismissed  with  costs. 


SUPREME  COURT  OF  COLORADO, 

Downing  et  al.  v.  Bartkls. 

Filed  March  14, 1884- 

.Title  to  a  Lot  in  the  Original  Town  Site  op  the  City  of  Denteb,  entered  by  James 
Hall,  probate  judge  of  Arapahoe  county,  on  May  6,  1865,  by  virtue  of  the  act  of 'congreeB 
for  the  relief  of  the  citizens  of  Denver,  approved  May  28, 1864  (IS  Stats,  at  Large*  94),  csa 
be  acquired  only  in  the  manner  designateid  by  such  act  and  by  the  territorial  acts  caRying 
the  same  into  effect. 

The  Same— Validitt  of  Deed  fkoh  Probate  Judge— Attack  on.— The  validity  of  a 
deed  to  a  portion  of  such  town  site,  executed  by  the  successor  in  office  of  sa^  probate 
judge,  in  pursuance  of  the  territorial  act  of  February  8,  1872,  cannot  be  attacked  in  a  strictly 
legal  action  of  ejectment,  by  evidence  showing  that  the  preliminary  steps  and  conditions  re- 
(^tured  to  a  valid  conveyance  had  not  been  complied  with  by  the  grantee,  prior  to  the  execu- 
tion of  the  deed,  when  the  deed  is  regular  upon  its  face  and  purports  to  have  been  executed 
to  the  person  found  to  be  entitled  thereto  under  the  laws  of  congress  and  the  statutes  of  Colo- 
rado, and  by  the  officer  intrasted  by  the  government  with  the  legal  title,  and  dulyauthoriaed 
te  convey.^  In  executing  the  authority  vested  in  him  by  such  act,  the  probate  jndffs  exer- 
dses  judicial  functions,  and  his  voidable  acts  can  only  be  impeached  in  direct  proceedings  to 
set  them  aside. 

Instruction  Partly  Correct  and  Partly  Incorrect.— An  instruction  is  fatally  enone- 
ous  which  contains  one  correct  and  one  incorrect  proposition  respecting  the  legal  effect  of  the 
evidence,  and  which  tells  the  jury  that  if  the  evidence  sustains  either  proposition  this  ver- 
dict must  be  in  a  certain  manner. 

A  Fictitious  Grantee  Benders  Inoperativb  and  void  a  conveyance  purporting  to  be 
made  to  him. 

Appeal  from  county  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Irance  &  BogerSy  for  the  appellants. 

Blood  &  BarteU,  for  the  appellees. 

Beoe,  G.  J.  This  was  an  action  of  ejectment  brought  by  the 
appellee,  H.  Bartels,  to  recover  possession  of  lot  6  of  block  13, 
of  the  east  division  of  the  city  of  Denver.  It  was  originallv  insti- 
tuted against  the  defendant  Anderson  only,  the  complaint  alleging 
that  Louis  F.  Bartels,  deceased,  died  July  27,  1874,  seized  in  fe6<» 
said  lot,  and  by  his  last  will  devised  the  same  to  the  plaintifl^  for 
and  during  her  life,  or  until  she  again  married;  that  she  has  not 
since  married  ;  that  on  September  1 ,  1874,  while  plaintiff  was  seised 
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in  fee  and  entitled  to  poBseaeion,  the  defendant,  without  right  or 
title,  entered  upon  the  lot,  ejected  the  plaintiff  and  still  withnolds 
the  poseeesion  from  her. 

'  Anderson  answered,  denying  that  Louis  F.  Bartels  was  in  his 
lifetime  seized  of  the  proper^,  and  ayerring  that  said  defendant 
entered  upon  the  premises  September  1,  1878,  as  tenant  of  his  oo- 
defendant,  Caroline  E.  Downmg,  and  has  continued  in  possession 
to  the  Dresent  time. 

Oaroiine  £.  Downing,  who  was  made  a  conlefendant  on  her  own 
motion,  also  answered,  denying  the  title  alleged  in  Louis  F.  Bartels, 
and  the  titie  and  right  of  possession  of  the  plaintiff,  and  averred 
that  she,  long  prior  to  September  1,  1874,  was  seized  in  fee  of  the 
premises,  and  long  prior  to  that  date  was  in  lawful  possession 
thereof  as  the  owner  m  fee. 

The  cause  was  tried  by  a  jury,  the  trial  deyeloping  the  fact  that 
both  the  plaintiff  Bartels  and  the  defendant  Downing  claimed  title 
from  the  same  source,  yiz.,  by  deed  from  the  probate  judge  of  Arap- 
ahoe county. 

The  jury  returned  a  yerdict  in  favor  of  the  plaintiff  Caroline  H. 
Bartels,  on  which  judgment  was  entered  that  she  recover  the  lot 
and  premises  in  conboversy,  and  that  a  writ  of  restitution  issue 
flierefor. 

The  lot  comprised  a  portion  of  the  original  town  site  of  the  city  of 
DeuTer,  entered  by  James  Hall,  probate  judge  of  Arapahoe  county, 
on  the  sixth  day  of  May,  1866,  by  virtue  of  the  special  act  of  con- 
gress, ''for  the  relief  of  the  citizens  of  Denver,"  approved  May  28, 
1864:  13  Stats,  at  Large,  94. 

The  plaintiff,  to  maintain  the  issues  on  her  part,  introduced  the 
following  conveyances,  to  wit :  United  States  to  James  Hall,  probate 
judge,  patent  for  said  town  site,  dated  July  1,  1868,  which  recites 
the  entry  of  tUe  land  in  trust  for  the  several  use  and  benefit  of  the 
ooonpants  thereof,  according  to  their  respective  interests,  under  the 
act  of  confess  aforesaid,  and  to  his  successors  and  assigns,  in  trust 
as  aforesaid. 

James  Hall,  probate  judge,  to  Omer  O.  Kent,  successor  in  office, 
same  tract,  March  16,  1867. 

Omer  O.  Kent,  probate  judjze,  to  Jacob  Downing,  successor  in 
offioe,  same  tract,  August  31, 1867. 

Jacob  Downing,  probate  judge,  to  Henry  A.  Clough,  successor  in 
offioe,  same  tract,  except  the  executed  part  of  the  tnist,  September 
23,  1869. 

Henry  A.  Clough,  probate  judge,  to  Louis  F.  Bartels,  the  lot  in 
eointK>yenry,  by  virtue  of  a  sale  in  pursuance  of  the  territorial  act 
of  February  8,  1872,  and  previous  legislation,  dated  October  29, 
1872. 

It  was  then  admitted  that  the  plaintiff  is  the  heir  of  Louis  F. 
Bartels,  deceased. 

Objectons  were  made  and  exceptions  saved  to  the  admission  of 
deeds  from  Downing  to  Clough,  and  from  Clough  to  Bartels. 
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The  defendant  Caroline  E.  Downini 
her  part,  introduced  certified  copies  of 
lot. 

Jacob  Downing,  probate  jndge,  to 
1868. 

Morris  B.  Foy  to  Samuel  N.  Hoyt,  J 

Samuel  N.  Hoyt  to  Jacob  Downing, 

Jacob  Downing  to  Daniel  G.  Oakes, 

Daniel  0.  Oakes  and  wife  to  Caroline  ] 

Which  deeds  were  received  in  eviden 

Defendant  then  offered  in  evidence  a 
ing  conveyances: 

A  certificate  of  one  share  in  Denver  0 
by  E.  P.  Stout,  president,  and  Willian 
date  March  31, 1859. 

Deed  from  William  Clancy  to  Willia 
ber  1, 1859. 

Deed  from  William  Marchant  to  D. 
1861. 

All  of  which  conveyances  were  rejc 
rulings  saved.  ' 

The  said  defendant  then  introduced  i 
dence,  executed  by  James  M.  Stricli 
county,  to  Jacob  Downing,  dated  Febi 
tax  sale  for  delinquent  taxes  of  the  yet 

Testimony  was  introduced  showing 
small  house  partly  upon  this  lot,  late 
that  he  executed  a  lease  of  the  premise 

The  said  defendant  then  offered  to  p 
occupation  of  the  premises  in  the  fall  < 
occupation  thereof  until  1875,  when  1 
defendant  Downing,  and  that  she  contii 
xmtil  the  commencement  of  this  suit,  £ 
Uiereof. 

This  offer  was  rejected  as  immateri 
tion  was  reserved. 

The  plaintiff  was  permitted  to  intro< 
the  purpose  of  impeaching  the  title  c 
ing  by  mesne  conveyances  from  Jacob 
the  ground  that  the  deed  executed  ^ 
Morris  B.  Foy  was  not  executed  in  coi 
gress  and  the  acts  of  the  le^slature 
execution  of  the  trust  vested-  m  the  i 
was  also  permitted  to  introduce  evidei 
fraudulenUy  issued  by  said  probate  ju 
son  as  the  said  Morris  B.  Foy. 

The  jury  were  instructed  substantial 
duced  by  the  plaintiff  made  out  a  j 
entitling  her  to  recover. 
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• 
purpose  the  city  ati^mey  or  any  citizen  had  a  right  to  be  present, 
and  to  su^gmtf  by  petition,  tiiat  lots  or  lands  had  been  omitted 
from  the  list,  and  that  filings,  which  appeared  to  haye  been  made  on 
or  before  the  ninth  day  of  August,  1866,  were  in  fact  made  after  thai 
time.  Upon  presentation  of  such  petition,  continues  the  act,  '4t 
shall  be  the  duty  of  said  probate  judge  to  inquire  into  the  same  by 
such  competent  testimony  as  may  be  produced  before  him  in  that 
behalf,  and  if  he  shall  be  of  'opinion  that  such  lots  or  lands  have 
been  wrongfully  omitted,^he  shall  thereupon  include  the  same  in 
such  list,  and  proceed  to  advertise  and  sell  the  same." 

In  pursuance  of  said  act,  Probate  Judge  Olough  prepared  a  list  of 
lots  for  public  sale,  including  the  lot  in  controversy,  and  the  latter  was 
struck  off  and  sold,  as  before  stated,  to  said  Louis  F.  Bartels. 

In  order  to  sustain  the  title  thus  acquired,  it  was  necessaiy  for 

Jlaintiff  to  show  the  invalidity  of  the  prior  conveyance  by  Jud^ 
>owning.  Eor  this  purpose  she  was  permitted  to  introduce  testi- 
mony tending  to  show  that  the  preliminary  steps  and  conditions 
required  to  a  valid  conveyance  had  not  been  complied  with  prior  to 
the  execution  of  the  deed  by  Judge  Downing,  also  evidence  to  show 
that  said  deed  was  fraudulently  executed,  there  being  no  such  per- 
son as  Foy,  the  grantee. 

We  think  the  court  erred  in  permitting  an  inquiry  to  be  instituted, 
under  the  pleadings  in  this  case,  into  the  question  whether  the 
necessary  preliminaries  had  been  observed  prior  to  the  execntionof 
the  deed  oy  Judge  Downing.  It  was  strictly  a  lesal  action,  no 
equitable  issues  being  presented  bv  the  pleadings.  The  compIaiBt 
contained  no  prayer  for  equitable  relief,  nor  any  allegations  to 
notify  defendant  that  the  regularity  of  the  incipient  steps  required 
to  obtain  a  deed  from  the  probate  judge  would  be  called  in  aues- 
tion.  The  deed  was  regular  upon  its  face  and  purports  to  nave 
been  executed  to  the  person  found  to  be  entitled  thereto 
under  the  laws  of  congress  and  the  statutes  of  Oolorado.  It 
was  executed  by  the  ofBicer  intrusted  by  the  government  with  tiie 
legal  title,  and  duly  authorized  by  law  to  convey  it.  In  such  oasea 
deed  is  not  impeachable  in  a  legal  action  for  failure  to  comply  wifli 
any  preliminary  requisites. 

The  doctrine  of  presumptions  in  favor  of  official  acts  obtains 
that  the  officer  empowered  by  law  to  make  the  grant  did  his  duty 
in  all  respects,  and  had  required  the  grantee  to  show,  by  legal 
proofs,  that  he  had  complied  with  all  rules  and  regulations  neoeesaiy 
to  be  complied  with  to  entitle  him  to  the  deed:  1  Phil.  Ev.  601. 
The  execution  and  delivery  of  a  deed  to  a  portion  of  the  Denver 
town  site  by  the  probate  judge,  under  and  by  virtue  of  the  several 
acts  and  provisions  of  law  in  relation  to  the  subject,  is  analogous  to 
the  ^rant  of  a  patent  by  that  department  of  the  government  whose 
province  it  is  to  supervise  the  various  steps  and  proceedings  neces- 
sary to  be  taken  to  obtain  the  titia  In  such  case,  it  there  was  an 
absolute  want  of  power  to  issue  the  patent,  as  if  the  ^prantor  had 
no  title  to  the  thing  pranted,  or  if  the  sale  is  not  authorized  by  law, 
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the  laod  liayinff  been  reserved  from  sale,  the  titie  set  up  under  the 
f^rant  is  Yoid  ao  initio^  and  the  fact  may  be  shown  in  an  action  at 
law.  Bnt  if  the  grant  is  merely  ToidaUe^  it  em  only  be  impeached 
in  an  eanitable  action:  Sherman  v.  Bnick,  8  Otto,  209;  Stoddard 
▼.  Chambers,  2  How.  318;  Easten  y.  Salisbury,  21  Id.  426. 

When,  however,  no  defect  of  title  or  auttiority  exists,  but  the 
land  is  subject  to  sale,  it  is  held  that  the  ofElcers  of  the  land  de- 
partment in  the  course  of  their  duties  exercise  a  judicial  function, 
And  their  acts  cannot  be  impeached  in  a  collateral  action. 

Judge  Field  says  in  Smelting  Go.  y.  Kemp,  14  Otto,  640:  ''  In  the 
course  of  their  duty  the  officers  of  that  department  are  called  upon 
to  hear  testimony  as  to  matters  presented  for  their  consideration^ 
and  to  pass  upon  its  competency,  credibility  and  weight.  In  that 
respect,  they  exercise  a  judicial  /unction,  and  therefore  it  has  been 
held  in  various  instances  by  this  court  that  their  judgment  as  to 
matters  of  fact,  properly  determinable  by  them,  is  conclusive,  when 
brought  to  notice  in  a  collateral  proceeding.  Their  judgment  in 
such  cases  is  like  that  of  other  special  tribunals  upon  matters  within 
their  exclusive  jurisdictiouf  unassailable  except  by  a  direct  proceed- 
ing for  its  correction  or  annulment.  The  execution  and  record  of 
the  patent  are  the  final  acts  of  the  officers  of  the  government  for 
the  transfer  of  its  title,  and,  as  they  can  be  lawfully  performed  only 
after  certain  steps  have  been  taken,  that  instrument  duly  signed, 
countersigned  and  sealed,  not  ouly  operates  to  pass  the  title,  but  is 
in  the  nature  of  an  official  declaration  by  that  branch  of  the  gov- 
ernment to  which  the  alienation  of  the  public  lands  under  the  law 
is  intrusted,  that  all  the  requirements  preliminary  to  its  issue  have 
been  complied  with.  The  presumptions  attending  it  are  not  open 
to  rebuttal  in  an  action  at  law." 

The  same  rule  is  held  applicable  to  state  grants  or  patents.  In 
the  case  of  Polk's  Lessee  v.  Wendal,  9  Granch,  87,  Ohief  Justice 
Marshall  makes  the  inquiry: 

''  Is  it  in  any,  and  if  in  any,  in  what  cases  allowable  in  an  eject- 
ment to  impeach  a  grant  from  the  state«  for  causes  anterior  to  its 
being  issued?" 

He  then  refers  to  the  facts  that  laws  provide  safeguards  for  the 
protection  of  the  incipient  rights  of  individuals«  and  to  protect  the 
state  from  imposition  as  well;  that  officers  are  appointea  to  super^ 
viae  the  proceedings  and  to  execute  the  grants  under  rules  prescribe 
ing  their  duties,  and  his  conclusion  is  expressed  in  these  words : 

"When  all^  the  proceedings  are  completed  by  a  patent  issued 
by  the  authority  of  the  state,  a  compliance  with  tnese  rules  is  pre- 
sappoeed.  That  every  prerequisite  has  been  performed  is  an  in- 
ference properly  deducible,  and  which  every  man  has  a  right  to 
draw  from  tne  existence  of  the  grant  itself,  it  would  therefore  be 
extremely  unreasonable  to  avoid  a  grant  in  any  court  for  irregular- 
ities in  the  conduct  of  those  who  are  appointed  by  the  government 
to  snpervise  the  pro^preesive  course  of  a  title  from  its  commencement 
to  its  consummation  in  a  patent." 


612  West  Coast  Bepobtbb.  [Sap.  Ot.  Ool. 

He  holds  that  the  remedy  of  one  injured  by  violation  of  the 
law  and  roles  of  procedure,  is  in  equity,  and  assigns  the  following 
reasons  therefor: 

^'  On  an  ejectment,  the  pleadings  give  no  notice  of  those  latent 
defects  of  which  the  party  means  to  avail  himself,  and  should  he 
be  allowed  to  use  them,  tibe  holder  of  the  older  grant  might  often 
be  surprised.  But  in  eq[uity  the  specific  points  must  be  brought 
into  view;  the  various  circumstances  connected  with  these  points 
are  considered,  and  all  the  testimony  respecting  them  may  be  laid 
before  the  court.  The  defects  in  the  title  are  the  particular  objects 
of  investigation,  and  the  decision  of  the  court  in  the  last  resort 
upon  them  is  decisive. " 

Now,  in  the  application  of  the  foregoing  principles  to  the  case 
under  review  it  is  to  be  observed  that  the  Denver  town  site  was 
located  upon  lands  belonging  to  the  United  States.  Numerous 
claimants  had  located  upon  separate  parcels  thereof,  built  houses 
and  otherwise  improved  the  same,  and  became,  under  the  law,  en- 
titled to  conveyances.  The  government,  instead  of  issuing  patents 
to  the  several  claimants,  and  instead  of  granting  the  tract  to  ihe  ter- 
ritorial organization,  transferred  the  title  of  the  entire  tract  to  tiie 
judge  of  the  probate  court  of  Arapahoe  county,  in  trust  for  the 

Earties  entitled  to  conveyances.  By  the  terms  of  the  grant  the  pro- 
ate  judge  was  the  officer  and  representative  of  both  tne  federal  and 
territorial  governments  in  the  disposal  of  these  lands.  He  was  in- 
vested with  functions  analogous  and  similar  in  character  to  thoee  of 
the  land  department  of  the  general  government,  or  of  the  officers  of 
the  states  cnarged  with  the  same  class  of  duties. 

His  duties  involved  the  hearing  and  consideration  of  testimony 
concerning  the  rights  of  claimants,  and  passing  upon  its  competency, 
credibility  and  weight.  It  also  involved  judicial  trials  before  him, 
in  certain  instances,  wherein  he  was  required  to  render  judgments, 
from  which  appeals  might  be  prosecuted  to  the  supreme  court  of  the 
territory. 

The  congressional  act  of  May  28,  1864,  authorized  said  judge  to 
execute  the  trust  thus  reposed  in  him,  by  the  disposal  of  the  lots 
and  parcels  of  land  in  accordance  with  rules  and  regulations  to  be 
prescribed  by  the  territorial  legislature. 

.  The  legislative  act  of  March  11, 1864,  required  him  to  oonvey  the 
several  parcels  to  the  persons  entitled,  in  law  or  equity,  to  the 
possession  thereof,  at  the  date  of  the  entry  of  the  town  site,  or  to 
his,  her,  or  their  heirs  or  assies.    In  certain  instances  he  was  re- 

auired  to  summon  adverse  claimants  before  him,  and  after  hearing 
leir  proofs  and  allegations,  to  determine  the  controversy  between 
them.  In  such  cases,  if  a  person  failed  to  appear  before  him  when 
duly  summoned,  he  was  forever  barred  from  asserting  any  right, 
tiiJe  or  interest  in  the  grant. 

By  the  legislative  act  of  February,  8,  1872,  he  was  invested  with 
other  and  further  judicial  powers  relating  to  said  grant. 
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When  a  petition  was  presented,  setting  forth  that  the  petitioner 
had  acquired  title  in  good  faith,  and*  without  notice  of  defects 
therein,  to  lots  or  lands  listed,  for  sale  under  said  act,  and  that  the 
petitioner  had  bnilt  a  house  thereon,  the  probate  judge  was  required 
to  set  the  petition  down  for  hearing;  to  impanel  a  jury  of  six  men, 
if  required  by  the  petitioner,  or  by  the  city  attorney,  and  if  upon 
the  tnal  the  facts  stated  in  the  petition  were  found  to  be  true  by 
the  court  or  jury,  as  the  case  might  be,  the  premises  were  to  be 
withdrawn  from  sale,  and  a  deed  executed  to  the  petitioner.  These 
examples  show  that  the  duties  and  powers  of  the'  probate  judge 
were  not  merely  ministerial,  but  that  in  executing  the  provisions  of 
the  congressional  and  legislative  acts  relating  to  this  grant,  he 
was  constantly  called  upon  and  required  to  exercise  judicial  discre- 
tion and  powers.  As  to  any  parcel  of  land,  therefore,  wherein 
the  trast  has  been  consummated  by  the  execution  of  a  deed,  the 
same  presumptions  obtain,  that  aU  preUminary  requirements  have 
been  complied  with,  and  the  same  reasons  exist  for  holding  these 

}>resnmptions  conclusive  and  not  open  to  rebuttal  in  actions  purely 
e^l,  as  exist  in  the  cases  of  federal  and  state  grants. 

If  a  deed  has  been  executed  by  the  probate  judge  to  one  not  en- 
titled to  it,  the  remedy  of  the  injured  party  is  a  direct  proceeding 
to  set  it  aside,  or  for  other  equitable  relief  consistent  with  the  facts 
and  circumstances  of  the  particular  case.  The  deed  of  Morris  B.  Foy 
is  not  void  upon  its  face.  Non-compliance  with  the  law  on  the  part 
of  the  grantee  renders  it  voidable  only,  and  for  these  reasons  we 
are  of  opinion  that  the  court  below  erred  in  the  admission  of  testi* 
mony  to  impeach  the  preliminary  proceedings,  and  to  contradict 
the  proofs  upon  which  the  probate  judge  acted  in  adjudging  the 
said  Fo^  entitled  to  the  deed. 

The  citation  from  Smelting  Company  v.  Eemp,  14  Otto,  649,  relied 
upon  by  counsel  for  defendants  in  error  to  support  the  rulings 
below,  IS  not  in  point.  The  paragraph  referred  to  mentions  two 
instances  in  which  it  is  proper,  when  patents  are  offered  in  evidence, 
to  introduce  the  record  of  the  initiatory  proceedings :  First,  when 
there  is  a  contest  between  two  patentees  for  the  same  land,  a  patent 
takes  effect  from  the  date  of  the  original  proceedings  to  obtain 
title,  and  in  such  case  they  are  referrea  to  for  the  purpose  of  ascer- 
taining which  of  the  contestants  took  the  first  steps.  The  other 
instance  was  under  a  state  statute,  declaring  a  patent  void,  where 
no  entiy,  as  an  initiatory  proceeding,  has  been  made.  The  ruling 
upon  this  point  is  that  if  the  patent  is  silent  upon  this  subject,  it 
is  competent  to  show  that  the  initiatory  step  was  not  taken  at  all. 
But  there  is  no  warrant  in  the  opinion  for  the  position  assumed  in 
this  case,  that  the  record  of  the  original  and  initiatory  proceedings 
may  be  produced,  and  then  contradicted  and  impeached  in  an 
action  at  law.  On  the  contrary,  the  doctrine  of  the  whole  case  is 
that  the  records  of  the  original  proceedings  are  conclusive  in 
actions  of  this  character.  The  language  of  the  court  is:  ''The 
judgment  of   the  department  upon  their  sufficiency  was  not,    as 

Vo.  l»--3. 
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Gage.  If  plaintiff  was  hired  as  hotel  clerk  only,  the  defense  clearly 
fails. 

But  there  is  another  consideration  which  is  decisive  of  the  case. 
Defendant  has  proved  no  actual  damages  resulting  to  him  from  the 
plaintiff's  inefficiency  as  a  bookkeeper.  The  only  testimony  on  this 
point  is  that  of  defendant  and  the  witness  Cramer.  The  defendant 
says  he  had  to  employ  Cramer,  a  bookkeeper,  to  straighten  up  the 
books  after  plaintiff'  left  him.  Cramer  says  he  found  the  books  only 
partially  posted,  two  days'  business  not  being  transferred  to  the 
Dooks  at  all. 

He  then  produced  the  books  and  showed  by  them  what  errors 
had  been  committed  therein  by  the  plaintiff,  which  were  as  follows: 
A  mistake  had  been  made  in  tne  account  of  M.  Caulde  &  Co.,  but 
the  amount  of  the  error  is  not  stated;  on  three  pages  the  footings 
were  incorrect;  on  four  pages  the  balances  were  incorrect.  There 
is  no  testimony  that  defendant  suffered  any  loss  on  account  of  these 
errors,  and  the  only  testimony  to  found  the  claim  of  Mty  dollars 
damages  upon  is  Cramer's  direct  testimony,  that  it  was  worth  fifty 
dollars  to  straighten  up  the  books.  He  did  not  swear  that  he  re- 
ceived that  or  any  other  sum  for  this  service.  His  further  testi- 
mony is  that  he  is  the  bookkeeper  of  the  hotel,  having  entered  the 
employment  of  the  defendant  on  November  first,  being  the  next  day 
after  plaintiff  left,  that  he  has  been  there  constantly  ever  since,  and 
that  it  did  not  take  him  long  to  remedy  the  defects  in  the  books. 

There  is  nothing  to  show  that  this  work  interfered  with  the  full 
performance  of  the  duties  of  his  employment,  or  that  any  extra  com- 
pensation was  paid,  or  contracted  to  be  paid,  on  account  of  this 
special  work. 

For  aught  that  appears  it  was  considered  as  attaching  to  his  legiti- 
mate duties  under  the  general  engagement. 

It  is  therefore  unnecessai^  to  discuss  any  of  the  legal  questions 
which  have  been  raised.  If  it  be  conceded  that  defendant  would  be 
entitled,  upon  a  proper  showing,  to  set  off  damages  sustained  against 
the  plaintiff's  demand,  he  has  proved  no  damages. 

The  judgment  will  IJierefore  oe  affirmed. 

Judgment  affirmed. 
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Simmons  v.  Caufobnia  Powdeb  Gompant. 

Filed  March  14,  I884. 

AtTACHUEST  Law— Amendment  of  1881. —The  fourteenth  subdivisioii  of  section  one  of 
th(»  attachment  act,  as  amended  in  1881,  providing  that  '*in  all  actions  brought  upon 
overdue  promissory  notes,  bills  of  exchange,  other  written  instruments  for  the  direct  payuient 
of  money,  and  upon  book  accounts,  the  creditor  may  have  a  writ  of  attachment  issue  upon 
oomplyine  with  the  provisions  of  tnis  section,"  creates  a  new  and  distinct  ground  of  attach- 
ment, additional  to  the  twelve  others  enumerated  in  such  act. 

Appeal  from  the  oounty  court  of  Arapahoe  coanty.  The  opinion 
states  the  facts. 

Markhanij  Patterson  dk  Thomas,  for  the  appellant. 

BuUeck,  Boaster  dt  Dickson^  for  the  appellee. 

Stone,  J.  The  sole  question  presented  by  the  record  in  this  case 
is  whether  the  fourteenth  subdivision  of  section  1  of  the  attach- 
ment act  of  1881  constitutes  a  separate  and  specific  ground  of 
attachment,  one  in  addition  to  those  enumerated  in  section  92  of 
the  civil  code,  of  which  the  act  of  1881  is  amendatory. 

The  first  paragraph  of  the  section  is  as  follows : 

*'No  writ  of  attachment  shall  issue  unless  the  plaintiff,  his  agent 
or  attorney,  or  some  credible  person  for  him,  shall  file  in  the  office 
of  the  clerk  of  a  district  court,  or  in  the  office  of  the  clerk  of 
a  county  court  in  the  state,  or  with  the  judge  of  said  county 
court,  where  no  clerk  is  provided,  in  cases  where  said  courts  have 
jurisdiction  ffiven  to  them  by  law,  an  affidavit  setting  forth  that  any 
person  is  indebted  to  such  creditors,  stating  the  nature  and  amount 
of  such  indebtedness  as  near  as  mav  be,  %nd  alleging  any  one  or 
more  of  the  following  causes  for  attachment,  to  wit. '  Then  follows 
an  enumeration  of  such  specific  causes,  beginning:  '* First — ^That 
the  defendant  is  not  a  resident,"  etc. 

Twelve  causes  are  thus  set  forth  as  separate  grounds  of  attach- 
ment, and  then  follows  this  paragraph : 

''Thirteenth — ^In  every  case  where  any  affidavit  shall  be  made 
and  filed  as  aforesaid  it  shall  be  lawful  for  such  clerk  to  issue  a  writ 
of  attachment,  directed  to  the  sheriff  of  the  county,  or  to  any  other 
county  as  hereinafter  provided,  returnable  like  other  writs  or  pro- 
cess in  this  act,  commanding  him  to  attach  the  lands,  tenements, 
goods,  chattels,  rights,  credits,  moneys  and  effects  of  said  debtor, 
of  every  kind,  or  so  much  thereof  as  will  be  sufficient  to  satisfy  the 
claim  sworn  to,  with  interest  and  costs  of  suit,  in  whose  hands  or 
possession  the  same  may  be  found." 

The  amendatory  act  of  1881  re-enacts  the  whole  of  said  section 
92  of  the  code,  verbatim,  and  adds  the  following,  after  the  forego- 
ing paragraph : 

''fourteenth — ^In  all  actions  brought  upon  overdue  promissory 
notes,  bills  of  exchange,  other  written  instruments  for  the  direct 
payment  of  money,  and  upon  book  accounts,  the  creditor  may  have 
a  writ  of  attachment  issue  upon  complying  with  the  provisions  of 
this  section." 
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The  meaning  of  this  added  subdivision  of  the  section  is  the 
question  in  controversy. 

Three  possible  constructions  are  suggested  in  the  arguments  of 
counsel  in  this  and  the  other  cases  involving  the  same  question: 

First,  that  the  language  used  provides  no  specific  or  added  ground 
of  attachment,  but  means  simply  that  in  the  cases  arising  upon  the 
classes  of  overdue  indebtedness  specified,  attachment  will  lie,  pro- 
vided  they  are  coupled  with  any  of  the  preceding  enumerated 
grounds  of  attachment  that  may  exist  in  the  given  case.  But  this 
construction  would  render  the  paragraph  wnolly  useless,  for  the 
reason  that  under  the  preceding  section  of  the  act  of  which  this  is 
amendatory  (section  91  of  the  code),  in  case  any  of  the  twelve 
enumerated  causes  existed,  attachment  would  lie  upon  any  of  these 
8X)ecified  matters  of  overdue  indebtedness,  without  the  amendatory 
provision  in  question,  and  this  latter  would  add  nothing  whatever 
to  the  law  as  it  existed  before  the  amendment.  Since  we  most  con- 
cede that  the  legislature  intended  some  change  in  the  existing  law, 
by  enacting  the  amendment,  we  are  therefore  forced  to  reject  this 
construction,  which  would  render  the  amendatory  act,  so  far  as  it 
relates  to  the  whole  of  said  section  92,  utterly  useless. 

The  second  construction  contended  for  is  that  the  amendment  in 
question  was  intended  to  restrict  the  operation  of  the  provisions  of 
section  94  of  the  code,  and  to  cut  off  the  writ  in  all  cases  where  the 
debt  is  not  due.     Section  94  is  as  follows: 

"  Actions  may  be  commenced,  and  writs  of  attachment  issued  as 
prescribed  in  this  chapter,  upon  debts  or  liabilities  not  yet  due,  if 
the  affidavit  states  B,n^  of  the  cases  mentioned  in  the  preceding 
section  [section  92],  except  the  first,  second  and  third  subdivisions 
of  said  section,  provided  that  any  judgment  obtained  under  the 

{)rovisions  of  this  section  shall  be  with  a  rebatement  of  the  interest 
rom  the  time  such  judgment  is  rendered  until  the  time  at  which 
said  debt  or  liabilty  would  have  become  due." 

This  construction  is  not  only  a  strained  one,  but  is  inconsistent 
with  the  .amendatory  act  itself,  inasmuch  as  the  latter  neither 
expressly  nor  impliedly  repeals  or  modifies  section  94.  It  in  no  way 
refers  to  said  section,  but,  on  the  contrary,  expressly  declares  the 
enactment  to  be  an  amendment  to  section  92,  and  hence  its  effect 
cannot  be  extended  by  construction  beyond  its  declared  object  and 
purport,  unless  by  necessary  implication,  which  certainly  does  not 
arise  out  of  either  the  language  itself  or  the  declared  purpose,  but 
is  repugnant  thereto. 

The  third  and  last  meaning  contended  for,  unless  we  say  it 
means  nothing  at  all,  is  that  it  was  intended  to  create,  and  aoes 
so  create,  a  specific  and  new  cause  of  attachment  in  addition 
to  those  before  provided  and  existing  in  section  92  of  the  code. 
The  principal  difficulty  in  giving  the  language  emploved  this  con- 
struction— a  difficulty,  I  think,  more  apparent  than  reaf — consists  in 
the  awkwardness  of  the  phraseology  ana  mode  of  expression  in  fram- 
ing the  provision.     It  will  be  observed  that  the  paragraph  numbered 
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'thirteenth  "  of  section  92  contains  no  cause  for  attachment,  but 
sets  forth  the  mode  of  procedure  after  the  filing  of  the  affidavit  pro- 
yided  for  in  the  first  paragraph  of  the  section,  and  the  numbering 
of  this  latter  paragraph  of  the  section  is  simply  a  blunder  or  over- 
sight  in  preparing,  copying,  or  printing  the  act.  The  same  over- 
sight is  perpetuated  in  the  amended  act  of  1881,  and  the  framers  of 
the  latter  act  being  evidently  misled  by  the  former,  numbered  the 
added  subdivision  ''fourteenth,"  instead  of  placing  it  immediately 
after  the  twelfth  enumerated  subdivision  and  numbering  it  thir- 
teenth, and  omitting  the  numbering  of  the  closing  paragraph  of  the 
section.  Had  this  been  done,  the  meaning  would  have  been  more 
evident.  In  addition  to  such  correct  placing  and  numbering,  had 
the  wording  followed  the  phraseology  of  the  other  twelve  stated 
causes  of  attachment,  for  example,  ' '  that  the  indebtedness  of  the 
defendant  is  upon  an  overdue  promissory  note,  bill  of  exchange, 
other  written  instrument  for  the  direct  payment  of  money,  or  upon 
book  account,"  there  could  have  been  no  question  as  to  the  meaning. 

It  is  ar^ed,  however,  that  the  closing  words  of  the  paragraph, 
"the  creditor  may  have  a  writ  of  attachment  issue  upon  complying 
with  the  provisions  of  this  section,"  render  the  whole  subdivision 
obscure  and  meaningless,  unless  they  may  be  construed  to  imply 
that  in  actions  brought  upon  instruments  and  accounts  of  the 
character  specified  in  the  first  clause  of  the  sentence,  attachment 
will  lie,  provided  there  is  a  compliance  with  the  provisions  of  the 
section  requiring  affidavit  of  the  existence  of  some  one  of  the 
twelve  causes  enumerated.  This  construction  we  have  already  dis* 
cussed  and  disposed  of  as  untenable,  because  adding  nothing  to  the 
previously  existing  law.  We  think  this  latter  part  of  the  paragraph 
under  consideration  can  be  reasonably  construed  to  imply  no  more 
than  a  compliance  on  the  part  of  the  creditor  with  the  requirement 
of  the  section  touching  the  filing  of  the  affidavit,  and  setting  out 
therein  all  that  is  prescribed  in  the  first  paragraph  of  the  section 
preceding  the  enumerated  grounds  of  attachment  as  a  foundation 
for  the  writ. 

But  even  in  this  view  we  must  concede  that  J  the  words,  "the 
creditor  may  have  a  writ  of  attachment  issue  upon  complying  with 
the  provisions  of  this  section,"  are  altogether  superfluous,  such 
oonmtion  being  already  fully  covered  by  preceding  provisions  of 
the  act. 

If,  then,  we  reject  these  latter  words  of  the  provision  as  super- 
fluous, we  have  left  a  provision  which  contains  a  meaning,  and 
which  can  have  but  one  rational  meaning,  considering  its  position 
and  numbering  in  the  supposed  proper  order  of  the  enumerated 
causes  of  attachment,  as  well  as  considering  .the  character  of  the 
provision  itself,  thus  eliminated  from  the  useless  condition  appended. 
The  evident  meaning,  in  this  view,  is  that  this  numbered  suodi vision 
was  intended  to  define  a  separate  and  additional  cause  of  attach- 
ment, to  wit:  an  indebtedness  existing  upon  the  overdue  instru- 
ments and  accounts  specified.    No  other  construction  would  give 
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the  act  any  effect  whatever  other  than  already  conferred  by  pre- 
existing statutes. 

The  settled  canons  of  judicial  construction  require  that  possible 
interpretation  to  be  given  a  statute  which  will  render  it  effectiye, 
and  effect  the  purpose  of  the  legislative  intent,  if  such  intent  can 
be  reasonably  inferred. 

The  argument  against  the  harshness  of  the  law  entailed  by  such 
a  cause  of  attachment  is  without  force  when  directed  to  the  judicial 
instead  of  the  legislative  department.  We  have  no  disposition  to 
question  the  necessity,  utility,  or  propriety  of  the  provision  as  a 
ground  of  attachment,  even  were  it  within  our  province  so  to  do. 

If  it  be  said  that  it  entails  hardship  upon  the  debtor,  it  may  be 
replied  that  to  the  legislative  mind  in  enacting  this  amendment  to 
the  former  statute  it  may  have  appeared  that  the  absence  of  such  a 
law  had  entailed  greater  hardship  to  the  creditor.  That  such  a  law  is 
not  without  precedent,  the  statutes  of  many  states,  for  many  years, 
sufficiently  attest. 

{Stripped  of  unnecessary  verbiage,  and  disregarding  inaptness  in 
phraseology  and  oversight  in  the  numbering  and  position  as  not 
atal  to  the  evident  intent  and  reasonably  inferable  meaning,  we 
nciust  hold  the  provision  in  question  to  intend  and  constitute  a  dis- 
tinct, specific,  and  valid  ground  of  attachment,  additional  to  the 
twelve  others  enumerated  in  the  act. 

There  being  no  error  in  the  ruling  and  judgment  of  the  court 
below,  the  judgment  will  be  affirmed. 
Judgment  affirmed. 


Kkllertwaw  v.  Cbesoent  Miluno  and  Elevatob  Oompant. 

Filed  March  14,  I884. 
Judgment  Apzirved  on  the  Authobitt  of  Simmons  v.  California  Power  Works,  oale. 

Erbob  to  the  county  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

France  dk  Bogera^  for  the  plaintiff  in  error. 

BuUeck,  Baxter  dk  Dickson,  for  the  defendant  in  error. 

Stone,  J.  The  only  question  properly  raised  by  the  assignments 
of  error  in  this  case  is  the  same  as  that  in  the  case  of  Simmons  v. 
Oalifomia  Power  Works,  just  decided,  and  hence  the  reasons  for 
the  opinion  of*this  court  in  that  case  are  equally  applicable  to  this. 
The  constitutional  question  raised  by  counsel  m  argument  relates 
to  the  civil  code  act  of  1877,  and  not  to  the  act  of  1881,  which  is 
here  involved.    The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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People,  ex  rel.  Elliott,!;.  Gbeen* 

FiUd  March  14y  1884. 

AnoBifiT  AT  Law— Malcondugt  in  Officb— Removal  from  thx  Bab.— The  judgment 
of  the  court  in  People,  ex  reL  Elliott,  t.  Green,  2  West  Coast  Rep.  311,  adhered  to,  after  an 
application  for  a  rehearing. 

Petition  for  a  rehearing  in  a  proceeding  before  the  supreme  court 
to  remove  an  attorney  and  counselor  at  law  from  the  bar.  The 
opinion  states  the  facts.  The  opinion  of  the  court  upon  the  prior 
hearing  is  reported  in  2  West  Coast  Bep.  311. 

D.  F.  Urmyy  Aitomey-Oeneral^  L.  S.  Dlaxm^  and  X.  C.  Rockwell^ 
for  the  relator. 

B.  F.  Bice,  B.  F.  Montgomery  and  7.  A.  Oreene,  for  the  respondent. 

Helm,  J.  The  importance  of  this  case,  and  novel ty  of  at  least 
one  question  presented,  must  be  my  ozcuse  for  restating  upon  this 
application  our  views  somewhat  in  detail.  The  complaints  em- 
bodied in  respondent's  petition  concerning  his  treatment  in  this 
court  are  in  our  judgment  groundless.  He  was  given  full  notice  of 
the  charges  preferred,  and  ample  time  to  prepare  nis  pleadings;  the 
process  of  the  court  for  procuring  the  attendance  of  witnesses  was 
placed  at  his  disposal;  he  was  awarded  a  trial  in  open  court,  and 
the  time  was  fixed  to*  suit  his  convenience  as  well  as  that  of  relator; 
at  the  trial  he  was  represented  by 'able  counsel,  who  managed  his 
case  with  consummate  ability;  he  was  g^iven  the  privilege  of  conduct- 
ing the  same  in  person;  and  after  electing  to  leave  the  general  man- 
agement to  his  lawyers,  he  was  permittea  to  address  the  court  him- 
self, upon  the  argument.  Evidence  supporting  his  allegations  as  to 
relators  oppressive  treatment  of  third  parties  was  excluded,  but  all 
proofs  that  were  deemed  proper,  either  in  mitigation  or  in  justifica- 
tion, were  received  and  considered,  and  every  doubt  concerning  the 
admission  or  rejection  of  testimony  was  resolved  in  his  favor. 

JTpon  this  petition  for  rehearing,  though  an  adjournment  of  the 
court  for  two  weeks  had  taken  place,  he  was,  at  his  request,  ac- 
corded the  privilege  of  being  heard  by  the  judges  at  chambers  in 
oral  argument,  both  in  person  and  by  counsel.  Throughout  these 
entire  proceedings  the  court  has  adhered  to  its  resolution  that 
errors  committed,  if  any,  should  be  in  his  favor  and  not  against  him. 

And  now,  upon  a  candid  and  careful  review  of  the  case,  we  cannot 
see  where  a  single  right  has  been  abridged,  a  courtesy  omitted,  or 
a  reasonable  request  denied  him.  The  relator  in  this  case  is  judge 
of  the  second  judicial  district  of  the  state.  His  petition,  among 
other  things,  contains  the  following  averments:  That  ''about  nine 
o'clock  A.  M.  of  said  December  1st  your  petitioner  and  his  daughter, 
ayoun^  girl  about  sixteen  years  of  age,  were  riding  along  Curtis 
sfareet,  in  the  city  of  Denver,  when  they  met  Mr.  Green,  to  whom 
your  petitioner  spoke  and  bowed  politely,  and,  at  Mr.  Green's 
request,  stopped,  when  the  following  colloquy,  in  substance,  took 
place:  Mr.  Green  said:  'Did  you  have  that  article  published  in 
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•  the  paper  aboat  me?'  To  which  your  petitioner  answered,  'No 
sir,  1  did  not.' 

''Mr.  Green  replied :  'If  you  did,  an  explanation  has  got  to  be 
made.  I  will  not  stand  it.  iPerhaps  your  clerks  caused  it  to  be  pub- 
lished at  your  instigation  T  or  words  to  that  effect.  Your  petitioner 
again  said :  '  I  have  told  you  that  I  had  nothing  to  do  with  causing 
that  publication,  and  that  is  all  I  can  say.' 

"  lour  petitioner  then  started  to  drive  on,  when  Mr.  Green  said: 
'  Wait  a  minute.  I  was  going  up  to  your  house.' 

"  Your  petitioner  again  stopped,  and  Mr.  Green  continued,  ad- 
dressing your  petitioner,  and  intending  thereby  to  embarrass  and 
intimidate  your  petitioner  in  the  discharge  of  his  official  duties, 
saying  in  substance :  '  I  shall  publish  the  whole  affair — how  you  got 
angry  upon  the  bench;  how  you  imprisoned  those  poor  men,  and 
took  money  out  of  their  pockets.  You  ought  to  haye  giyen  us  an 
honest  judge  to  tir  the  case;  you  are  a  tyrant  upon  the  bench,  but 
when  you  are  attacked  upon  the  street  you  are  a  coward,  and  dare 
not  defend  yourself.  I  will  make  it  hot  for  you,  you  cowardly 
pupoy.' 

"Mr.  Green  said  much  more  to  the  same  effect,  using  and  repeat- 
ing the  most  offensive  and  insulting  epithets  to  your  petitioner,  con- 
cerning your  petitioner's  official  conduct.  During  this  abusive 
tirade,  year  petitioner  did  not  reply,  except  remaking  onoe  or 
twice  in  a  cool  and  indifferent  manner:  'Very  well,  Mr.  Green, 
publish  as  much  as  you  please,  and  put  \t  all  in  the  newspaper,  if 

}rou  think  it  will  do  any  good,'  and  then  your  petitioner  drove  on, 
caving  Mr.  Green  tallung  offeosively  and  excitedly." 

In  answer  to  the  foregoing,  respondent  admits  that  his  conduct 
and  language  upon  the  street  were  "  in  substance  as  reported  by  said 
Elliott  in  said  petition. " 

There  is,  therefore,  no  dispute  whatever  concerning  the  language 
used  by  both  parties  upon  the  occasion  referred  to;  neither  is  there 
controversy  about  any  of  the  attendant  circumstances.  Admitting 
all  that  is  charged  except  as  to  his  intention  at  the  time,  respondent 
declares  that  he  was  guilty  of  no  official  misconduct,  and  demands 
at  the  hands  of  this  court  vindication  from  the  charge  of  mal- 
conduct  in  office. 

The  purpose  of  proceedings  for  contempt  and  those  for  disbar- 
ment, and  the  powers  and  duties  of  courts  in  connection  therewith, 
must  not  be  confused.  The  former  may  be  termed  a  police  regula- 
tion, or  power  for  the  protection  of  the  court  from  present  direct 
interference  and  annoyance  in  a  trial  or  proceeding  taking  place 
before  it;  the  latter  is  intended  to  protect  generally  the  administra- 
tion of  justice,  to  save  the  legal  profession  from  degradation  by 
unworthy  membership,  and  to  guard  the  interests  of  litigants  agaiDst 
injury  from  those  intrusted  with  their  legal  business.  The  power  to 
act  in  connection  with  the  former  is  lodged  in  the  court  before  or 
against  whom  the  offense  is  committed;  authority  to  proceed  in  the 
latter  is  possessed  exclusively  by  the  tribunal  authorized  to  giant 
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lioenses  admitting  to  the  profession;  the  former  is  punished  by  fine 
or  imprisonment,  and  in  many  instances  the  proceeding  is  summary 
and  lai^ely  ex  parte.  The  sole  penalty  in  connection  with  the  latter 
is  a  prohibition  from  practicing  in  courts  of  record,  and  their  judg- 
ment can  only  be  entered  upon  notice  of  the  charges  preferred  and 
a  full  hearing  in  defense,  ample  time  for  preparation  being  given, 
and  all  legitimate  testimony  being  allowed  and  considered.  A  con- 
tempt may  constitute  ground  for  disbarment,  but  it  by  no  means 
follows  that  the  cause  for  disbarment  must  in  all  cases  constitute  a 
contempt. 

Upon  some  of  the  questions  connected  with  the  subject  of  dis- 
barment there  is  a  conflict  of  opinion  among  the  decisions.  The 
tendency  has  been,  and  is,  to  exercise  the  power  only  in  extreme 
cases,  and  upon  the  most  careful  and  thorough  consideration.  A 
few  of  the  authorities  go  so  far  as  to  denominate  the  attorney's 
right  to  practice  his  profession  property,  and  to  treat  the  same 
according  to  the  full  significance  of  that  term.  Whether  this  posi- 
tion be  correct  or  not,  the  disposition  of  the  courts  to  afford  him 
all  reasonable  protection  in  the  proper  exercise  of  this  right  de- 
serves and  receives  the  hearty  commendation  of  all  just  and  intelli- 
gent minds.  But  courts  ought  not  to  forget,  in  their  anxiety  to 
shield  the  attorney,  the  duty  they  owe  to  fliemselves,  to  the  legal 
profession  in  general,  and  to  that  portion  of  society  with  whom 
they  directly  deal.  This  case  cannot  be  determined  as  a  simple 
oontroversy  between  two  individuals;  the  questions  are  of  general 
importance  and  application.  Every  other  judge  and  every  other 
lawyer  is  almost  as  much  interested  as  are  relator  and  respondent. 
Individuals  are  lost  sight  of;  the  issue  tried  bears  directly  upon 
the  relations  existing  between  the  bench  and  bar  of  the  entire  state. 

Before  admission  to  the  bar,  in  Colorado,  applicants  are  required 
to  present  credentials  of  good  moral  character  and  of  intellectual 
fitness  for  the  o£Sce.  When  admitted,  they  become  sworn  officers 
of  the  law.  Each  subscribes  to  an  oath  that  he  will  "in  all 
things  faithfully  execute  the  duties  of  an  attorney  and  counselor  at 
law,  according  to  the  best  of  his  understanding  and  ability.  Their 
tenure  of  office  is  for  life  or  during  good  behavior.  Every  license 
is  accepted  with  full  knowledge  of  the  unwritten  condition  annexed  ' 
theretch— that  for  official  misconduct  it  may  be  revoked  at  any  time. 

The  power  of  revocation  is  by  statute  lodged  in  this  court;  and  if 
upon  a  proper  case  we  should  hesitate  to  assume  the  grave  responsi- 
bility, and  perform  the  unwelcome  duty,  we  would  be  untrue  to  our 
official  oath. 

Under  this  oath  can  we  grant  Mr.  Green's  request  and  vindicate 
him  from  all  blame  as  a  lawyer  ?  Are  we  prepared  to  declare  to 
the. world  that  in  this  state  every  attorney  who  may  imagine  himself 
aggrieved  by  a  judicial  ruling  may  on  account  thereof  insult  the 
judge  upon  the  street,  usin^  the  vilest  epithets  and  making  the 
most  violent  threats  concerning  or  affectmg  the  past  and  future 
performance  of  his  judicial  duties  ?    Nay  more,  are  we  willing  to 
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admit  that  he  may  couple  with  such  assault  physical  violence  (for 
there  is  no  distincfcion  in  principle  between  the  two  offenses,  so  far 
as  this  question  is  concerned) ;  that  he  may  repeat  such  assaults, 
verbal  or  physical,  upon  each  and  every  adverse  decision;  and  that 
no  power  exists  to  interfere  with  or  to  prevent  these  offenses  by 
disbarment  ? 

Ordinary  civil  or  criminal  actions  are  remedies  utterly  inadequate; 
their  official  relations  bring  the  parties  into  continual  contact;  the 
judge  is  compelled  to  make  rulings  from  day  to  day  upon  questions 
presented  by  the  attorney;  his  rulings  in  that  capacity  are  judicial 
nndings  for  errors  in  which  ample  relief  is  provided ;  an  insult  or 
an  injury  inflicted  upon  him  on  account  thereof  is  an  insult  or  an 
injury  to  the  cause  of  justice,  and  if  by  a  lawyer,  also  to  the  legal 
profession. 

If  a  judge  and  attorney  meet  outside  the  court-room  and  engage 
in  an  altercation  about  some  matter  in  no  way  connected  with 
judicial  action,  they  are,  and  ought  to  be,  upon  precisely  the  same 
footing  in  all  respects  as  other  private  citizens;  but  when  the  attor- 
ney utters  the  threat  or  makes  the  assault  on  account  of  a  ruling  or 
decision  in  court,  the  situation  is  widely  different;  his  action  has  a 
direct  influence  upon  the  judicial  mind;  it  is  calculated  to  disturb 
and  embarrass  the  proper  administration  of  justice;  the  temple  in 
which  the  lawyer  is  sworn  to  minister  is  not  bounded  by  the  walls 
of  a  court-room;  his  official  oath  is  not  a  cloak  to  be  worn  only  in 
presence  of  the  court;  and  when  he  proves  recreant  to  that  oath  by 
such  willful  misconduct  toward  the  jud^e  on  account  of  his  judicial 
acts  as  interferes  with  or  impedes  the  dignified  and  proper  adminis- 
tration of  the  law,  or  tends  to  do  so,  whether  in  the  court-room  or 
upon  the  street,  he  i9  guilty  of  (Mcial  miscondtict.  Whether  such 
misconduct  justifies  disbarment  Spends,  of  course,  upon  the  facts 
and  circumstances  attending  and  surrounding  each  particular  case. 

But  in  this  country,  and  in  England  also,  the  utmost  liberty  of 
speech  is  guaranteed  by  statute  and  enforced  by  the  courts;  the  nght 
to  discuss  all  matters  of  public  interest  or  importance  is  everywhere 
fully  recognized;  judicial  decisions  and  conduct  constitute  no  excep- 
tion to  the  rule;  the  judge's  official  character,  and  his  acts  in  oases 
fully  determined,  are  subject  to  examination  and  criticism ;  in  most 
of  the  states  the  office  is  elective,  and  it  is  proper  and  right  that  the 
people  should  be  informed  of  the  occupant's  mental  and  moral 
fitness. 

True,  under  the  guise  of  criticism  in  the  public  press  and  other- 
wise, judges  are  often  compelled  to  endure  the  stmg  of  misrepre- 
sentation and  calumny,  with  no  other  redress  than  an  ordinary  civil 
action;  and  doubtless  it  sometimes  happens  that  their  efficiency  in 
office  is  thereby  lessened,  to  the  detriment  and  injury  of  the  puoUc 
service;  but  it  is  wisely  considered  better  that  these  wrongs  and  in- 
juries should  be  tolerated  than  that  the  sacred  liberty  of  speech, 
printed  or  spoken,  should  be  abridged  by  lodging  an  arbitrary  power 
to  interfere  therewith  in  the  hands  of  the  court  or  judge,  so  long 
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as  Bncli  critdcism  or  libel  is  not  designed  to  oormptly  inflaence  the 
mind  of  the  judge  in  a  cause  still  undetermined. 

There  is  a  marked  difference  between  the  attorney  and  the  non- 
professional citizen;  the  former  is  as  much  an  officer  of  the  court  as 
the  clerk  or  sheriff;  and  his  oath  of  office  should  lead  him  at  all 
times  and  in  all  places  to  encourage  and  strengthen  the  judges  and 
courts  in  the  discharge  of  their  official  duties;  but,  so  far  as  this 
liberty  of  speech  in  connection  with  judicial  action  is  concerned,  his 
official  character  in  no  way  affects  him;  he  may  talk  with  his  neigh- 
bors, and  freely  comment  upon  the  judge's  official  conduct  in  matters 
no  longer  pending,  and  he  may  criticise  the  same  through  the  public 
press;  for  such  acts  he  will  be  answerable  only  as  other  citizens  are. 

Bat  we  haye  found  no  case,  and  respondent  has  cited  none,  which 
extends  this  priyilege  of  comment  and  criticism  to  assault,  yerbal 
or  physical,  upon  the  judge  in  person. 

if  a  case  like  the  one  before  us  were  found,  in  which  the  court 
exonerated  the  attorney  from  official  reproach,  we  should  hesitate 
long  before  following  it* 

^e  assault  upon  the  judge  in  person,  the  yile  epithets  and  threats 
addressed  to  him,  cannot  be  justified  or  excused  under  the  right  of 
criticism  nor  upon  the  plea  of  educating  or  informing  the  popular 
mind  concerning  his  oimcial  acts.  We  ma^  accept  the  law  as  stated 
by  counsel  for  respondent  in  their  able  brief  upon  this  petition  for 
rehearing.  We  may  say  with  them,  that  our  power  to  disbar  is  con- 
fined to  the  statutory  causes,  and  that  it  can  only  be  exercised  for 
malconduct  in  office;  though  both  of  these  propositions  are  ably 
contaroyerted. 

In  Beene  y.  The  State,  22  Ark.  166,  the  court,  per  Ohief  Justice 
English,  says: 

' '  Conceding  that  it  does  not  appear  that  the  offense  is  embraced 
by  the  statute,  yet  if  the  plaintiff  made  a  personal  attack  upon  the 
judffe  on  account  of  his  action  as  such,  ^  «  4^  there  can  be 
no  doubt  that  he  deseryed  to  be  stricken  from  the  roll  for  such  fla- 
grant misconduct,  and  that  the  circuit  court  has  the  inherent  power  to 
disbar  therefor,  though  the  offense  be  not  embraced  in  the  statute." 

And  in  The  People,  ex  rel.  Hughes,  y.  Appleton,  106  111.  481,  un- 
der a  statute  like  our  own,  the  court  declared  that  *'  it  is  not  to  be 
held  that  there  are  no  exceptions;  that  there  are  no  cases  where  an 
attorney's  misconduct  in  his  priyate  capacity  merely,  and  not  in  his 
official  capacity,  may  be  of  so  gross  a  character  that  the  court  will 
exercise  the  power  of  disbarment.  There  is  too  much  authority  to 
the  contrary  to  say  that." 

But  it  is  unnecessary  for  us  .to  dwell  upon  this  subject,  for  the 
issue  submitted  for  trial  restricts  us  in  this  case  to  the  question  of 
ioflioting  the  penalty  for  official  malconduct. 

We  may  accept  counsel's  further  statement  of  the  law,  and  admit 
that  the  malconduct  must  haye  been  *'  designed  and  calculated  to 
influence  and  affect  the  judge  judicially  in  the  discharge  of  his  offi- 
cial duties." 
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With  this  law  in  view,  let  as  briefly  examine  the  specific  acta  and 
language  of  respondent  above  described  and  stated.  An  article  had 
appeared  in  one  of  the  morning  papers  reflecting  upon  the  condnct 
of  respondent  in  the  district  court  the  day  before;  the  article  was 
signed  by  no  one,  and  the  district  judge,  according  to  the  evidence, 
had  no  connection  whatever  with  the  paper  or  its  management 
Bespondent  believed  himself  misrepresented  and  wronged;  he  also 
seems  to  have  thought  that  relator  was  in  some  way  responsible  for 
the  publication.  With  the  paper  in  his  hand,  he  sought  out  the 
judge,  and  made  the  verbal  assault  upon  him.  The  article  de- 
scribed a  scene  in  court  during  the  progress  of  a  trial;  it  criticised 
Mr.  Green's  conduct  as  an  attorney,  and  the  wrongs  inflicted  thereby, 
if  any,  were  in  his  official  capacity;  the  threats  made  by  him  to 
relator  were  to  publish  proceedings  with  which  his  sole  conneotioii 
was  that  of  counselor  or  attorney.  The  entire  street  transaction, 
therefore,  grew  out  of,  and  had  direct  reference  to,  the  judicial  action 
of  relator,  and  the  official  conduct  of  respondent. 

Bespondent  claims  that  his  purpose  in  seeking  the  interview  was 
to  procure  from  Judge  Elliott  a  statement  for  publication  which 
should  redress  the  professional  wrong  inflicted  upon  him,  and  pre- 
vent the  injurious  consequences  of  the  article  to  professional  busi- 
ness; the  object  of  the  interview,  therefore,  was  to  benefit  himself  in 
his  o^ial,  and  not  in  his  private,  capacity.  But  these  deductions 
are  needless,  for  we  have  declared  above  that  an  attorney  is  bound 
by  the  solemn  obligation  of  his  oath  to  assist  the  court  in  its  efforts 
to  appropriately  administer  the  law;  and  that  when  he  is  guilty  of 
such  willful  acts  toward  the  judge  as  are  calculated  to  embarrass 
and  impede  these  efforts,  he  is  ^ilty  of  official  misconduct.  Hence 
the  only  question  for  consideration  is  whether  respondent's  language 
or  conduct  was  '  *  intended  and  calculated  *'  to  have  this  effect. 

Let  us  see.  His  words  to  Judge  Elliott  were : '  *  I  shall  publish  the 
whole  affair — ^how  you  got  angry  on  the  bench,  how  you  imprisoned 
those  poor  men,  and  took  money  out  of  their  pockets.  You  ought 
to  have  given  us  an  honest  judge  to  try  the  case.  You  are  a  tyrant 
upon  the  bench,  but  when  you  are  attacked  upon  the  street  you  are 
a  coward  and  dare  not  defend  yourself.  I  will  make  it  hot  for  yon, 
jou  cowardly  puppy." 

Bespondent  s  language  in  calling  relator  a  cowardlv  puppy,  and 
declaring  that  he  dare  not  defend  himself  when  attacked  upon  the 
street,  seems  to  indicate  that  he  desired  to  engage  relator  in  a  oom- 
mon  street  brawl  and  fight.  But  this  is  so  degrading  and  hu- 
miliating a  view  that  we  gladly  accept  his  disclaimer  of  any  such 
intention. 

Passing  this,  therefore,  and  also  the  cruel  charge  against  the  judge 
of  another  court,  who  had  kindly  consented  to  try  a  troublesome 
case  without  the  slightest  obligation  to  do  so,  and  what  do  we  rea- 
sonably understand  from  the  rest  of  the  respondent's  language? 
What  does  he  mean  when  he  says,  *'  I  will  publish  the  whole 
afiiair;  how  you  got  angry  on  the  bench,"  etc.?    The  **affiiir''re- 
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ferred  to  and  the  imprisoning  and  taking  money  were  all  occurrences  ^ 
in  court;  the  threat  was  to  publish  these  things  and  thus  make  it 
'*  hot"  for  Judge  Elliott.  What  did  respondent  mean  by  declaring 
that  he  would  make  it  hot  for  relator?  L>id  he  make  these  threats 
for  the  purpose  of  inducing  relator  to  ri^ht  the  wrongs,  fancied  or 
real,  inflicted  by  the  newspaper  article?  Or  was  it  his  intention 
thereby  to  inform  relator  thai  he  would  disgrace  him  before  the 
public;  that  by  means  of  the  press  he  would  hold  up  to  scorn  and 
ridicule  relator's  judicial  action,  and  that  he  would  thus  degrade 
relator's  judicial  standing,  lessen  the  respect  due  to  his  position, 
weaken  his  influence  and  efficiency  upon  the  bench  and  make  it  hot 
for  him,  t.  e.,  annoy  and  embarrass  him  in  the  discharge  of  his 
official  duties  ? 

It  seems  to  us  now,  as  it  did  when  the  former  opinion  was 
written,  that  there  can  be  no  reasonable  doubt  as  to  respondent's  in- 
tentions when  he  uttered  these  words.  We  do  not  speculate  as  to 
whether  the  publication  threatened,  had  it  been  made  by  respond- 
ent, would  have  produced  these  results.  We  are  only  considering 
respondent's  intention  and  the  reasonable  tendency  or  consequences 
of  his  acts. 

What  eifect  were  these  threats  calculated  to  produce  ?  Obviously 
either  to  anger  and  exasperate  or  to  intimidate  the  judge  in  the  per- 
formance of  his  judicial  labors.  Judges  are  human;  they  have  the 
flame  emotions  and  passions  as  other  men;  they  are  as  sensitive 
about  insult  and  injury  after  as  before  they  begin  wearins  the 
judicial  ermine.  As  much  as  the  demand  for  integrity  and  ability 
upon  the  bench  exceeds  the  demand  for  like  qualities  in  private  life, 
flo  much  deeper  is  the  sense  of  injury  when  these  qualities  in  his 
official  character  are  called  in  question.  It  is  the  judge's  constant 
endeavor,  as  it  is  his  duty,  to  rise  in  his  judicial  acts  above  the  in- 
fluence of  passion  or  prejudice,  and  to  put  awa^  from  him  while 
upon  his  bench  all  thought  of  personal  wrong  or  injury;  but  until 
he  is  clothed  with  celestial  atributes,  he.  will  not  always  be  able  to 
accomplish  this  desired  end. 

Whether  respondent's  threats  and  epithets  were  calculated  to 
intimidate,  or  whether  they  tended  to  exasperate  and  anger,  Judg[e 
Elliott,  is  a  matter  of  but  little  moment;  for  in  either  event,  their 
natural  tendency  was  to  annoy  and  embarrass  him  in  the  discharge 
of  his  official  duties,  and  thus  to  interfere  with  the  administration  of 
justice  in  his  court. 

Upon  the  theory  that  respondent  was  angered  by  the  newspaper 
article,  and  made  the  attack  in  a  sudden  heat  of  passion,  we  invited 
him  to  offer  evidence  in  mitigation;  but,  considering  his  proofs,  in 
connection  with  all  the  circumstances  attending  the  transaction,  we 
are  unable  to  discover  anythiuff  to  materially  palliate  the  offense; 
it  was  committed  after  he  had  been  informed  that  the  judge  had 
nothing  to  do  with  the  publication,  and  knew  nothing  about  it  until 
he  Teaia  the  morning  paper.  If,  therefore,  respondent  uttered  the 
epithets  and  threats  to  relator  in  a  heat  of  passion  produced  by  the 
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article,  that  passion  was  so  unreasonable  as  to  famish  no  adequate 
excuse. 

But  it  is  sufficient  on  this  subject  to  say  that  though  three  and  a 
half  months  have  passed  since  this  transaction  occurred » respondent 
still  denies  the  slightest  obligation  on  his  part  to  offer  any  apology 
or  reparation  whatever  to  relator  as  ajudae. 

Bespondeut's  view  of  the  transaction  is  that  it  had  no  official  charac- 
ter or  significance  whatever.  In  this  view,  as  already  shown,  we  can- 
not concur.  But  governed  thereby  he  has  throughout  the  entire 
proceedings,  including  his  argument  upon  this  rehearing,  maintained 
the  position  that  he  displayed  no  want  of  official  decorum,  and  that 
not  the  slightest  discourtesy  was  offered  to  relator  in  his  judicial 
character. 

A  word  as  to  respondent's  punishment  and  I  shall  have  done.  He 
alleges  that  it  is  '"crossly  oppressive  and  out  of  all  proportion  to 
the  offense  charged. 

His  construction  of  the  law  is  that  this  court  has  no  power  to  in- 
flict any  other  penalty  than  disbarment;  that  under  the  statute 
we  are  comx)elled  to  disbar  or  to  acquit  him;  his  last  words  in 
argument  were  an  expression  of  his  personal  perference  for  disbar- 
ment rather  than  any  lighter  judgment,  and  a  demand  for  tibda,  or 
acquittal. 

We  believe  under  all  the  circumstances,  particularly  in  view  of  his 
unyielding  attitude,  that  disbarment  was  not  too  severe  a  punish- 
ment for  the  offense  committed;  we  certainly  could  not  acquit  him 
of  all  official  blame. 

Therefore,  painful  as  the  duty  was,  we  acceded  to  his  positive  and 
persistent  demand.  We  are  unanimously  of  the  opinion  that  there- 
hearing  should  be  denied. 


COHK  V.  People,  Etc. 

FUed  March  U,  I884. 

FoBasBT— IimiOTifXNT,  SuFnoiSNOT  OF.— Under  the  Utter  cUom  of  aeetion  775  of  the 
general  Rtatutee,  an  indictment  for  forgery  is  sufficient  which  chari^es  that  the  d^endant 'VUd 
counterfeit  and  forp;e  the  handwriting  of  another  to  a  certain  promissory  note,  dated,  etc,  for 
the  sum  of,  etc,  with  the  intent  to  damage  and  defraud  such  person,**  etc.  Such  indictment 
need  not  set  out  a  oopy  of  the  instrument  upon  which  the  forgery  is  predici^ed,  nor  chaige 
the  act  to  have  been  done  falsely  or  feloniously. 

Thb  Samb—E  hobnob  of  Pasbino  Forobd  iNSTBUiCBNT—IirrBNT.— Under  such  indietment 
eyidenoe  that  the  defendant  uttered  or  passed  the  instrument  forged^  for  the  purpose  of  not- 
ing money  thereby,  is  admissible,  as  tending  to  show  the  intent  with  which  the  handwrit* 
ing  was  forged. 

Thb  Samb— iNaTBUcnoNS.— The  court  instructed  the  jurr  "  that  if  they  believed  from  the 
eyidenoe  that  the  defendant  signed  the  name,  claimed  to  have  been  f ori^ed,  to  the  note  in 
evidence,  with  the  intention  of  obtaining  money  thereon,  and  did  obtain  money  thereon," 
they  should  find  him  guilty.  Held,  that  such  charge  was  erroneous,  because  it  omitted  to  in- 
struct the  jury  that  they  must  also  believe  that  su(£  signing  was  foiged  or  counterfeited,  and 
with  intent  to  damage  or  defraud. 

Ebbob  to  the  district  court  of  San  Juan  county.     The  opinion 
states  the  facts. 
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H.  0.  Myniague,  H.  B.  Wikon  and  Samuel  Sleasinger,  for  the 
plaintiff  in  error. 

D.  jR  Urmy,  AUomey-Oeneralf  for  the  people. 

Stone,  J.  The  plaintiff  in  error  was  tried  and  convicted  in  the 
court  below  noon  the  following  indictment: 

"  The  grand  jurors  selected  and  sworn  within  and  for  the  county 
of  San  Juan,  in  the  name  and  by  the  authority  of  the  people  of  the 
state  of  Colorado,  npon  their  oaths  present  that  M.  K.  Cohn,  late 
of  the  county  of  San  Juan  aforesaid,  on  to  wit:  the  third  day  of 
January,  1982,  at  the  county  of  San  Juan  and  state  aforesaid,  did 
counterfeit  and  forge  the  handwriting  of  another,  to  wit:  Lawsha 
Brothers,  to  a  certain  promissory  note  of  the  date  of  January  3, 
1882,  for  tiie  sum  of  $460,  with  the  intent  to  damage  and  defraud 
the  said  Lowsha  Brothers  and  Heffron  &  Johnson,  and  against  the 
statute  in  such  case  made  and  prpyided,  and  against  the  peace  and 
diffnity  of  the  state  of  Colorado." 

Numerous  errors  are  assi^ed  as  grounds  for  reversal  of  the  judg- 
ment, only  a  few  of  which  it  is  necessary  to  notice. 

The  indictment  is  objected  to  as  insufficient  for  the  reason  that  it 
fails  to  set  out  a  copy  of  the  instrument  upon  which  the  forgerf  is 
predicated,  and  because  the  act  is  not  charged  to  have  been  done 
"  falsely  "  and  "feloniously." 

The  first  clause  of  the  statute  upon  which  the  indictment  is 
founded  declares  that  ''every  person  who  shall  falsely  make,  alter, 
forge  or  counterfeit  any  record,  *  *  *  promissory  note," 
etc.,  while  the  latter  clause  is  as  follows:  *  *  *  *'or 
shall  counterfeit  or  forge  the  seal  or  handwriting  of  another  with 
intent  to  damage  or  de&aud  any  person.  ^  *  *  Every  person  so 
offending  shall  be  deemed  guilty  of  forgery:"    Gen.  Stats.,  sec.  776. 

This  indictment  is  drawn  upon  the  latter  clause  of  this  section  of 
the  crimes  act,  and,  as  is  seen,  is  framed  in  the  language  of  the 
act,  and  hence  it  was  not  essential  to  use  the  words  ''falsely 
make,"  or  to  set  out  the  instrument,  as  might  possibly  be  required 
under  the  definition  of  the  crime  in  the  first  clause;  nor  was  the 
use  of  the  word  "  feloniously"  necessary.  This  term  is  employed 
in  charging  a  felony,  for  the  purpose  of  denoting  the  intent  with 
which  the  act  is  charged  to  have  been  done.  The  clause  of  the  act 
under  which  this  indictment  is  framed  expresses  the  intent  neces- 
sary to  constitute  the  offense,  and  hence  renders  superfluous  the 
use  of  the  term  felonious.  Besides,  forgery  was  a  misdemeanor  at 
common  law,  the  term  felonious  being  alleged  only  in  respect  of 
crimes  denominated  felonious,  which  deprived  the  accused  of  the 
benefit  of  clergy  upon  conviction,  and  for  this  reason  it  has  been 
held  by  the  courts  of  several  states  that  the  term  felonious  need  not 
be  used  in  indictments  for  forgery,  especially  in  states  where  by 
statute  it  is  provided,  as  in  this  stote  (sec.  9z5,  Gen.  Stats.),  that 
"  every  indictment  or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct  which  states  the  offense  in  the 


Ho.  15—8. 


630  West  CoAbt  Befobteb.  [Snp.  Gi  Col. 

terms  and  language  of  this  code,  or  so  plainly  that  the  nature  of 
the  offense  may  be  easily  understood  by  the  jury'' :  Miller  y.  People, 
2  Scam.  233;  Qoigley  v.  People,  Id.  301;  Butler  t.  State,  22  Ala. 
43;  Jane  v.  Commonwealth,  3  Met.  (Ky.),  18 ;  Peek  y.  State,  2  Humph. 
77;  People  v.  Olivera,  7  Cal.  403;  Wharton's  Grim.  L.,  sees.  399, 
400.  1419. 

It  is  also  assigned  in  error  that  the  court  admitted  testimony  as 
to  the  uttering  or  the  passing  of  the  instrument  forged,  while  such 
passing  or  attering  was  not  charged  in  the  indictment.  There  was 
no  error  in  this,  for  the  indictment  having  charged  the  offense  under 
that  clause  of  the  statute  expressing  the  particular  intent  constitut- 
ing the  criminal  ingredients  of  the  act,  it  was  proper  to  show  that 
ihe  accused  uttered  or  passed  the  instrument  for  the  purpose  of 
]raising  money  thereby,  in  order  to  show  the  intent  with  which 
the  handwriting  in  question  was  forged. 

This  at  least  was  one  mode,  and  .a  proper  one,  of  establishing,  or 
tending  to  show  the  particular  intent  expressed  in  the  statutory  de- 
finition of  the  offense:  Wharton's  Grim.  L.,  sec.,  1453b.  There 
was  no  error  in  the  refusal  of  the  court  to  giye  the  several  instmc- 
tions  numbered  1,  2,  3  and  4,  prayed  on  behalf  of  defendant.  The 
only  instructions  given  by  the  court  to  the  jury  were  the  two  follow- 
ing, the  first  on  behalf  of  the  people,  and  the  second  on  behalf  of 
the  defendant,  to  wit: 

''If  the  jury  believe  from  the  evidence  that  the  defendant  signed 
the  name  of  Lawsha  Brothers,  in  San  Juan  county,  Golorado,  to  the 
note  for  four  hundred  and  sixty  dollars,  in  evidence,  with  the  inten- 
tion of  obtaining  money  thereon,  and  did  obtain  money  thereon, 
you  will  find  the  defendant  guilty,  as  charged  in  the  indictment" 

"  The  jury  are  further  instructed  that  before  they  can  convict  the 
defendant,  they  must  be  satisfied  beyond  a  reasonable  doubt  that 
he  is  guilty  of  the  crime  charged  against  him  in  the  indictment; 
that  such  doubt  must  be  reasonable  and  not  captious,  and  that  if 
the  jury  have  any  such  reasonable  doubt  they  must  acquit  the 
defendant." 

The  first  of  these  instructions  is  not  merely  defective;  it  is  palpa- 
bly erroneous.  It  assumes  to  define  the  offense;  to  declare  what 
facts  establish  the  defendant's  guilt;  and  in  this  it  does  not  state 
the  law  of  the  case.  It  is  scarcely  necessary  to  remark  that  the 
facts  thus  stated,  if  true,  would  not  necessarily  constitute  an  offense 
under  the  statute,  for  one  person  may  be  authorized  to  si^  the 
name  of  another.  The  statute  makes  the  offense  to  consist  in  the 
forging  or  counterfeiting  of  the  handwriting  of  another,  with  intent 
to  damage  or  defraud  some  person. 

Under  the  two  instructions  given,  the  jury  were  in  effect  directed 
to  return  a  verdict  of  guilty,  if  they  believed  beyond  a  reasonable 
doubt  that  the  defendant  signed  the  name  of  another  to  a  promis- 
sory note,  intending  to  procure  money,  and  procuring  the  same 
thereby,  without  instructing  them  that  they  must  also  believe  that 
such  signing  was  forged  or  counterfeited,  and  with  intent  to  dam- 
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age  or  defraud  some  person.  The  mere  intent  to  obtain  money  on  the 
note  was  immaterial.  It  was  the  unauthorized  signing,  with  intent  to 
damage  or  defraud  another,  which  made  the  act  a  crime  under  the 
definition  of  the  statute.  It  cannot  be  said  that  the  plaintiff  in 
ei^or  was  not  prejtidiced  by  such  a  plain  misdirection  to  the  jury, 
and  with  no  otner  instruction  to  modify  or  cure  it. 

For  this  error  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Green,  Administratrix,  etc. ,  r.  Taney. 

Filed  March  14,  1884. 

CBOBB-€k>]CFLAiNT— JoiNDKB  OF  Causbs  OF  ACTION— DiifURBEB.— An  objection  to  a  CrO08- 
oomplaint  on  the  ground  that  several  causes  of  action  are  unlawfully  joined  must  be  taken  by 
demimrer  which  specifically  states  the  objection.  If  such  demurrer  is  overruled,  and  an  ex- 
ception saved,  the  right  to  be  heaid  thereon  upon  appeal  is  waived  by  afterward  pleading 
OTer. 

Trial  bt  Jubt,  Cossest  of  Pabtieb  to.~A  trial  of  issues  of  fact  by  a  jury,  which 
alkoold  have  been  tried  by  the  court,  is  error.  Such  error  is  waived  by  the  parties  consenting 
to  »  trial  by  a  iuxy. 

FtxBiNO  OF  Jubt— Weight  OF  EvrosNOK.— A  verdict  of  a  iurv  will  not  be  disturbed  on  the 
gromid  that  it  is  contrary  to  the  weight  of  evidence,  although  the  testimony  of  the  greatest 
nmnb^  of  witnesses  was  opposed  to  such  verdict,  unless  it  appears  that  the  jury  acted  so 
unreasonably  in  weighing  the  testimony  as  to  suggest  a  strong  presumption  that  their  minds 
were  swayeci  by  passion  or  prejudice,  or  that  they  were  q^ovemed  by  some  motive  other  than 
thtttol  doing  justice. 

Appeal  from  the  district  court  of  Arapahoe  county.  The  opinion 
staiea  the  facts. 

Brown  dt  Putnam  and  Markham  &  PcUteraorif  for  the  appellant. 

Jj.  C.  BockweUf  for  the  appellee. 

HsLK,  J.  Three  questions  are  presented  by  the  record  and  argued 
by  counsel.  Namea  in  inverse  order,  they  are,  first,  that  the  cross- 
complaint  of  Taney,  who  was  defendant  below,  contained  causes  of 
action  which  could  not  be  joined;  second,  that  two  issues,  one  legal 
and  the  other  equitable,  were  submitted  to  the  juryi  and  that  so 
trying  an  equitable  question  was  error;  and,  third,  that  the  verdict 
of  the  jury  was  contrary  to  the  weight  of  evidence. 

It  is  questionable  if  there  is  anything  in  appellant's  first  objection, 
but  we  will  not  pass  upon  the  subject  for  the  reason  that  she  is  in 
no  position  to  be  heard  thereon.  The  objection  made,  if  well  taken, 
vroold  constitute  a  ground  of  demurrer,  to  be  specifically  stated. 

A  demurrer  was  filed  to  the  cross-complaint,  but  no  such  ground 
was  averred  therein.  Had  appellant's  intestate,  Michael  Oreen, 
who  was  plaintiff  below,  therefore  preserved  an  exception  to  the 
mling  upon  the  demurrer,  which  he  did  not,  this  objection  would 
not  now  be  available.  Besides  had  the  demurrer  properly  presented 
the  subject,  and  had  an  exception  to  the  ruling  been  saved,  the  right 
to  be  heard  thereon  was  waived  by  afterward  pleading  over.  Ap- 
pellant is  in  no  better  position  as  to  her  second  objection  above 
stated. 
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We  are  not  called  upon  to  say  wbether  either  of  the  issaes  pre- 
sented to  the  jury  was  equitable,  nor  whether  the  finding  upon 
either  lays  the  fon£datioQ  for  an  eqdtable  jadgment;  the  qiiMtions 
of  fact  connected .  therewith  were  not  such  as  under  our  practice 
might  by  the  court  be  submitted  to  a  jury. 

The  record  contains  the  following  declaration:  ''And  thereupon, 
aU  parties  consentinu  thereto,  it  is  ordered  by  the  court  that  a  jury 
come,  to  whom  shall  be  submitted  the  following  issues,"  etc.,  nam- 
ing them.  So  it  appears  that  Green  expressly  consented  to  the 
submission  of  both  questions  to  the  jury,  ^y  his  so  doing  appellant 
is  estopped  from  now  challenging  the  regularity  of  the  proceedings. 
Parties  nave  the  undoubted  right  to  submit  by  agreement  any  issue 
or  issues  of  fact,  equitable  or  legal,  to  a  jury  for  determination,  and 
having  done  so  they  will  not  afterward  be  heard  to  complain. 

The  third  and  last  objection  of  appellant  rests  entirely  upon  the 
weight  to  be  given  the  evidence.  Bearing  directly  or  indirectly 
upon  the  vital  question  of  fact  in  the  case,  Green  offered  the  testi- 
mony of  ten  witnesses,  including  himself;  Taney  but  one,  and  that 
one  was  himself.  There  at  first  appears  to  be  some  ground,  therefore, 
for  the  surprise  of  the  appellant  concerning  the  verdict.  The  evi- 
dence is  voluminous  and  we  cannot  discuss  it  in  detail,  but  will 
proceed  to  state  as  briefly  as  we  may  our  reasons  for  sustaoning  the 
action  of  both  court  and  jury. 

Green  was  an  officer  in  the  employ  of  the  Denver  and  Bio  Grande 
Bailway  Company.  It  was  his  business  to  superintend  the  operating 
of  construction  brains,  and  to  some  extent  the  track-laying  when  the 
road  was  in  progress  of  construction. 

Taney,  appellee,  was  what  is  termed  a  boarding  boss;  he 
boarded  at  times  many  of  the  men  at  work  under  Green,  l^e  nine 
witnesses  who  support  Green  were,  or  had  been,  railroad  employees, 
nearly  all  of  them  being  wholly  or  partly  under  the  control  of  Green. 
Taney  at  one  time  brought  to  Denver,  and  deposited  in  certain 
banks  to  Green's  credit  the  sum  of  five  thousand  five  hundred  dol- 
lars. While  there  is  much  testimony  concerning  numerous  other 
financial  transactions  between  the  parties,  the  vital  question  tried 
was  the  original  ownership  of  this  money.  Green  contends  that 
it  was  his  private  funds,  which  he  simply  intrusted  with  Taney  for 
the  purpose  of  depositing  in  said  banks,  it  being  inconvenient  for 
him  to  visit  Denver  in  person.  Taney  asserts  that  it  was  his,  and 
was  deposited  by  him  m  payment  and  discharge  of  indebtedness, 
real  or  pretended,  to  Green.  The  jury,  notwithstanding  the  large 
superiority  in  number  of  witnesses  for  the  latter,  must  have  found 
this  issue  of  fact  for  the  former. 

After  examining  the  testimony,  we  feel  warranted  in  enter- 
taining and  stating  the  following  conclusions  in  connection  there- 
with : 

First — As  between  Green  and  Taney,  the  jury  was  justified  in 
believing  the  latter.  While  there  are  a  few  discrepancies  in  the 
testimony  of  Taney,  in  the  main  it  is  clear,  straightforward  and 
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positive.  But  Green's  statements  on  the  stand  are  conflicting  and 
Tuioertain.  It  appears  that  he  testified  some  months  previous  to 
the  trial,  at  a  prekminary  hearing  connected  with  the  injunction, 
that  he  only  gave  Taney  from  two  thousand  ei^ht  hundred  to  three 
thousand  one  hundred  dollars  to  deposit  for  him;  on  this  trial  he  is 
certain  the  amount  was  five  thousand  five  hundred  dollars;  he  is 
sure  of  this,  because  he  had  it  counted  by  another  party,  put  into 
an  envelope,  and  the  envelope  marked  on  the  outside.  Such  a 
discrepancy  as  this  was  well  calculated  to  prejudice  his  entire 
testimony  with  a  candid  lury.  Had  he  taken  the  precautions  now 
sworn  to,  it  is  incredible  that  he  did  not  in  January  remember 
them,  and  also  the  exact  sum  of  money  handled.  Such  matters  in 
connection  with  so  large  a  sum  are  not  often  forgotten;  and  the 
party  beneficially  interested  seldom  fails  to  avail  himself  of  them  on 
the  first  and  every  succeeding  opportunity.  There  could  be  no 
reconciling  of  the  testimony  of  these  two  witnesses  as  to  this  trans- 
action; if  Green's  statements  were  disbelieved,  his  whole  case 
most  fall. 

Second — Many  of  the  matters  sworn  to  by  the  nine  witnesses  who 
appeared  for  Green  were  highly  improbable.  If  they  were  true,  Taney 
acted  and  talked  in  a  manner  utterlv  unworthy  of  a  sensible  or  careful 
business  man.  In  the  language  of  the  district  judge  who  tried  the 
case:  ''In  order  not  to  give  a  verdict  for  Taney  they  (the  jury)  must 
not  only  be  prepared  to  say  that  he  committed  willful  and  corrupt 
perjury,  but  that  he  acted  in  a  most  indiscreet  and  foolish  manner, 
m  talking  about  the  money  he  had  upon  his  person,  at  San  Antonio 
and  other  remote  points  in  the  state,  midst  crowds  of  persons,  who, 
he  might  well  suppose,  might  not  only  not  protect  him  in  his  pos- 
session of  the  money,  but  who  might  be  easily  tempted  to  rob  him 
of  it." 

Third — ^There  were  absurdities  and  inconsistencies  in  the  testimony 
of  these  witnesses,  which  must  have  attracted  the  attention  of  ttie 
jury;  and  some  of  their  statements  were  squarely  contradicted  by 
extrinsic  evidence,  which  was  doubtless  accepted  as  true. 

Fourth — ^The  jury  saw  these  men,  noted  tneir  language,  appear- 
ance and  demeanor,  upon  the  witness  stand;  and  perhaps  also  had 
a  personal  acquaintance  with  some  of  them.  Thej  knew  their  re- 
lations, present  and  past,  with  Green,  and  probable  interest  in  aiding 
him,  or  inclination  to  do  so. 

The  weight  of  evidence  does  not  wholly  consist  in  its  volume,  nor 
in  the  ntunber  of  individuals  sworn.  That  is  a  most  beneficent  evi- 
dential role  which  gives  juries  a  large  discretion  in  judging  of  the 
credibility  of  witnesses;  which  makes  it  peculiarly  their  province 
to  discriminate  between  those  who  testify  before  them,  and  imposes 
upon  them  the  duty  of  sifting  the  evidence,  accepting  the  true  and 
rejecting  the  false. 

And  wis  court  will  only  interfere  where,  upon  the  whole  record,  it 
appears  that  the  jury  acted  so  unreasonably  in  weighing  testimony 
as  to  suggest  a  strong  presumption  that  their  minds  were  swayed  by 
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y  ^ 

We  are  Dot  called  npon  to  say  -wbether  either  of  (^ 
sented  to  the  jury  was  eqaitable,  nor  whether  ^%  \ 
either  lays  the  foncdation  for  an  eqaitable  judgm^g^^  ,-' 
of   fact    connected .  therewith  were  not  such  a»S  ^  ^ 
mi^ht  by  the  court  be  submitted  to  a  jury-      ,  ^■^"^^-w 

The  record  contains  the  following  declar^^  ^\  \  ^  * 
aU  parties  consenting  ther^,  it  is  ordered  ^.^  \  ' 
come,  to  whom  shall  be  submitted  the  f  o^V 
ing  them.     80  it  appears   that  Green 
snbmiBsion  of  both  qnestions  to  the  ju'  ^.\ 
is  estopped  from  now  challenging;  the'V^ 
Parties  nave  the  undoubted  ritbt  tr^  ^  ^  ^ 
or  issues  of  fact,  equitable  or  JegaJ-'  \  "^  4.^ 
having  done  so  they  will  not  »f fe'- J;,*^  %•  l-^. 

The  third  and  last  objection  1  '^  g-^  0^4 
weight  to  be  given  the  evidf  '•',%%>  ^^  %i 
npon  the  vital  question  of  f*^k'^  fe^  ^  ^  C 
mony  of  ten  witnesses,  inclr  it  4%'^^  %"'' 
one  was  himself .     There  afc  f*\%/^.  ^%'^  i!,v 
for  the  surprise  of  the  a^g    ^%%  ?-'«"  %.\%f^ 
denoe  is  voluminous  ar-jl'    \Ja^^  ^  ?  *  ' 
proceed  to  state  as  bri'n  4    g^VS    fi*^ 

Mtion  of  both  COartr/|||     ^|g  ^  ^  when  it  .pp~n  tl^  tta 

Green  was  an  o&cii'ff  18?  ,  ,        mi         •  ■— 

Railway  Company. //Mf  I    *  ^^»che  county.    The  opuuoB 

of  conatraction  ^fill-lJ  ^ 
road  was  in  P'°y/tiif^  ■'(,  'or  ^®  plaintiff  in  error. 

Taney,   appajAU  aefendant  in  error, 

boarded  at  tirr'n''  .pal  ground  of  reversal  relied  upon  by  ihe 
witnesses  vh'p  ^^  dissolvinff  of  the  attachment  sued  out  bythe 
nearly  all  o'J-  ,^  ^  t^e  plaintiff  in  error  here.  The  objection  to 
laney  at  _,  p^^^^  ^  dissolving  the  attachment  is  based  npon 

banks  to^  reasons,  to  wit:  First,  ibB.t  the  affidavit  olaimii^  ei- 
™*-  ,"  insufficient;  second,  beoaaso  there  was  no  notice  ^vwi 
°°*",^'  ,aintiff  of  the  filing  of  the  stffidavit  claiming  eiemptWD; 
™  '  tecaiise  the  claim  of  exemption,  if  any  ever  exiated,  «8 
u^l^i  fourth,  because  the  court  lioA  no  lurisdiotion  of  Uub 
«^%T,  the  same  not  having  come  up  o»  appeal,  and  that,  therefore, 
">>ort  erred  in  dissolving  the  attacbm^^*- 

"'^beae  alleged  reasons  are  in8uffici«»*  ***  support  me  obieeom 
^d.  There  is  no  prescribed  form  for  making  suoh  cUimol 
^emption,  and  it  might  have  been  m»«ie  orally  in  the  justice's  court. 
jt  was  made  in  the  lorm  of  an  affid-O"*^*  ^7  the  defendant  in  the 
Attachment  describing  the  property  as  the  apan  of  mnles  and  hameaa 
taken  under  the  attachment  writ  and  cl»"°i*»g  them  as  exempt  ODder 
the  statute.  No  notice  of  the  filing  o«  ]t»s  aflSdavit  was  necesMiy, 
any  more  than  in  making  any  other  defense  which  the  defeodut 
was  entitled  to  make  to  ue  aotion. 
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'^ 

''■Tied  to  in  seotion  13  of  the  attaohBieiit  not  of  1879 

'tlaimants  of  the  property  other  than  the  defeod- 

^  ^  ^  '"  called  interrenors.    The  prooeedingB  men- 

^  '*Wr  '^bk  "^^  '^^  refer  to  tiie  mode  and  manner  of  try- 

^  "^^^       ^ik  'fht  of  exemption  olainied  when  an  issno 

!&.  '^fe:'^*5,  «j       ^(fe.  Taiver  of  the  exemption  is  that  the 

-- "^f  W»- ^fcj.  ^  ■  'whment  npon  other  grounds  and 

'^'^ -'^»'^%>'^*'"&  '*ig  the  exemption  as  a  separate 

"^""^  "^fc  ^if/%^of  '  was  no  waiver  ol  the  right  of 

^^V^^tlsW"**   -^^  -npt  under  the  statute. 

Tk.^  'V.^^'^o    &  H  force.     Upon  appeal  in 

(^^   ^t  0.  %^    </^^V*-  '  existed  in  the  justice  a 

^  "^  j^J^^'^'Xj^'^^'--'/^^''    -^"^^  -*  'e  rK«;o,  where  the  de- 

'^^_^'^i»    'S*  "^  'V.  '''''/'>:  ''''-;,^"-        ^  on,  the  same  as  any 

^^"^j^  *?fe/'V.^  ;'^' '-.,  "^^^'-i-  ^fty  -K  IB  said  by  comisel  for 

■5^^^fe^£^    ''i  ''v-'<^^%  "^  in  the  record  shows  ihat 

<^  "^^  ^  ^ '.    ^''''>  V  '^-   ''-- '  -e  dne  for  the  purchase  price 

(^jj?^^^-"^  ^<fe,  ■^iT-^'^  •  and  hence  that  nad  the  court 

lu,    A  "^t*^  '^■^*  -lade  npon  the  claim  of  exemption, 

'"  ^^^  '^j^°^  -lieeded  in  resisting  said  claim.    It  is 

^'^;^^  ^    .*%*  •''t  is  properly   raised   under  any  of   the 

J^^    ^  '^  I  hut  even  if  it  is,  we  think  it  unavailing  to 

^       <^  ^  the  reason  that  he  failed  to  make  this  point  in 

V  "^  It.     The  only  ground  upon  which  the  plaintiff  resisted 

.1  exemption  in  the  court  below,  when  the  motion  to  dis^ 

ue  attachment  npon  the  ground  of  exemption  was   before 

oonrt,  were  the  four  specific  grounds  which  we  have  heretofore 

det  out  and  discussed,  and  the  plaintifr  having  failed  to  present  in 

the  coort  below  the  fact  that  a  part  of  the  debt  in  the  snit  was  the 

purchase  price,  or  a  portion  thereof,  for  the  property  attached,  as 

against   the   statutory   exemption   claimed,   must  be  held  to  have 

waived  this  ground  of  objection  to  the  motion,  and  dannot  raise  it 

for  the  first  time  in  this  court.     The  plaintiff,  as  asBignee  of  the 

note  and  account  sued  upon,  was  the  "real  party  in  interest "  within 

the  meaning  of  the  code  of  civil  procedure,  even  though  the  con- 

nderation  of   the  assignment  may .  have   been  a   payment  to   the 

aaeignnr  after  recovery  in  the  suit  by  the  assignee :  Cummins  v. 

Morris,  25  N.  T.  625;  Meeker  v.  Oleghom,  44  Id.  349;  Canlfield  v. 

Sanders,  17  Oal.  569. 

The  jury  wore  properly  iDstmcted  npon  this  point  by  the  instmo- 
tiona  given  on  behalf  of  the  plaintiff.  The  third  inshnction  given 
on  behalf  of  defendant,  the  giviog  of  which  is  made  a  ground  of 
error  in  the  assignments,  was  inconsistent  with  that  given  upon  the 
same  point  on  behalf  of  plaintiff,  and  was  also  inconsistent  with  the 
faiots  to  which  it  was  intended  to  applv,  and,  therefore,  objectionable; 
bat  that  the  plaintiff  was  not  prejudiced  thereby  is  evident  from  the 
-vodiet  rendered  in  his  favor,  in  accordance  with  tiie  instmotioDS 
gtren  in  his  behalf. 
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This  is  tione  the  less  evident  from  the  fact  that  the  yerdict  was  for  a 
less  amount  than  that  sued  for,  since  a  large  item  in  the  account  for 
the  potatoes  delivered  to  the  defendant  was  in  dispute  and  the  testi- 
mony relating  thereto  directly  contradictory,  and  as  the  jury  were 
the  judges  of  the  credibility  of  the  witnesses  and  the  weight  to  be 
given  to  their  testimony,  we  cannot  say  that  the  verdict  was  unwar- 
rantedy  and  the  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


SUPREME  COURT  OF  OREGON. 
Stewabt  v.  Pht. 

Filed  FOrumry  IS,  I884. 

Patmbnt  fob  Spboial  Pubposb— Action  for  Monet  Had  and  Rioeived.— An  action  for 
money  had  and  received  lies  to  recover  back  money  paid  by  a  debtor  to  his  creditor  to  be  ap- 
plied m  satisfaction  of  a  particular  obligation,  when  the  same  is  not  so  applied,  and  the  obu> 
gation  is  otherwise  discharged.   It  is  not  necessary  in  snch  action  to  allege  a  promise  to  repay. 

Appeal  from  a  judgment  of  the  circuit  courts  entered  in  favor  of 
the  defendant.    The  opinion  states  the  facts. 

J.  A.  Stratton,  for  the  appellant. 
Benham  dt  Ramsey,  for  the  respondent. 

Watson,  0.  J.  The  judgment  appealed  from  is,  in  effect,  that 
the  complaint  states  no  cause  of  action.  The  action  was  brought  in 
the  justice's  court,  and  taken  from  thence  to  the  circuit  court  by  ap- 
peal. From  the  judgment  in  the  latter  court  the  present  appeal  was 
taken. 

The  complaint  states  in  substance:  That  appellant,  on  September 
21,  1881,  gave  respondent  an  order  for  six  hundred  dollars  on  Bam- 
berger &  Frank,  of  Baker  City,  as  an  advance,  and  to  be  applied 
and  credited  upon  a  contract  then  existing  between  them  for  the 
purchase  of  calves.  That  respondent  obtained  the  money  on  said 
order,  but  failed,  neglected  ana  refused  to  credit  the  same,  or  any 
part  thereof,  except  the  sum  of  four  hundred  dollars.  That  said 
contract  was  therefore  fully  paid  and  satisfied  by  the  appellant 
without  any  credit  being  given  by  the  respondent  for  any  portion  of 
the  six  hundred  dollars  received  from  Bamberger  &  Frank  on  appel- 
lant's order,  except  the  sum  of  four  hundred  dollars.  The  prayer 
is  for  judgment  for  two  hundred  dollars,  with  legal  interest  from 
September  21,  1882,  and  costs. 

It  appears  from  the  allegations  that  the  respondent  has  money 
belonging  to  the  appellant  to  the  amount  for  which  judgment  is  de- 
manded, in  his  hanas,  which  he  clearly  has  no  right  to  retain  from 
the  appellant,  and  we  think  the  action  lies. 

The  respondent  received  the  monev  for  a  particular  purpose  which 
was  otherwise  satisfied  by  the  appellant,  and  it  is  his  duty  to  repay 
it.  It  is  no  objection  to  a  recovery  in  this  action  that  appellant 
might  have  insisted  on  being  credited  with  the  whole  amount  re- 
ceived upon  his  order  in  the  settlement  of  the  amount  due  on  tiie 
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contract  for  the  purchase  of  calves.  The  complaint  shows  it  was 
not  so  credited,  and  it  was  as  competent  for  the  parties  to  waiye  the 
credit  at  the  time  of  the  settlement  as  it  was  for  them  to  agree  to 
the  application  of  the  amount  received  on  the  order  in  the  first  place. 
It  was  not  necessary  to  allege  a  promise  to  repay.  The  respondent's 
le^;al  obligation  to  do  so  afises  from  the  facts  alleged :  uleuny  y. 
Hitchens  and  Horton,  4  flow.  Pr.  98.  Nor  is  there  any  ground  for 
the  objection  that  the  sum  for  which  judgment  is  asked  appears 
upon  the  allegations  in  the  complaint  to  have  been  a  voluntary  pay- 
ment. It  is  shown  by  these  allegations  to  have  been  no  payment  at 
all.  It  was  intended  to  be,  but  was  never  applied;  and  by  the  sub- 
sequent arrangement  between  the  parties  ihe  contract  to  which  it 
was  to  be  applied  was  satisfied  without  it.  We  think  the  facts  alleged 
in  the  complaint  fully  warrant  the  action,  which  is  in  the  nature  of 
an  action  for  money  had  and  received  to  the  appellant's  use,  and 
that  the  holding  of  the  circuit  court  was  error. 
The  judgment  is  therefore  reversed. 


Williams  v.  Galuoe* 

FUed  February  IS,  I884, 

Pbockedinos  Supplemental  to  Execution  against  a  Garnishee  are  proceedings  at  law, 
and  on  an  appeal  from  a  judgment  therein  only  those  errors  are  reviewable  that  are  assignea 
in  the  notioe  of  aptnaL 

Execution  on  Pledgob*s  Interest  in  Property  Pledged.— The  interest  of  a  pledgor  in 
property  pledged,  with  a  limited  power  of  sale  for  the  protection  of  the  pledgee,  may  be  leTied 
upon  and  soldunder  an  execution  against  the  pledgor.  The  pledgor  nolds  the  legal  title  to 
tneproperty  pledged,  and  not  merely  an  equitable  interest. 

FnrDnro  of  a  Referee  will  not  be  Reviewed  on  appeal  when  there  is  evidence  to  sus- 
tain it 

Sboondabt  Evidence  of  the  Contents  of  a  Certified  Copt  of  an  Answer  is  admissible 
upon  proof  of  the  loss  of  the  original  and  of  such  copy. 

Failubb  or  a  Refesbb  to  Find  upon  an  Immaterial  Issue  as  to  fraud  is  not  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
connly,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Dolph  &  Simorif  for  the  appelltot. 
WtUiam  Strong  d  Sons,  for  the  respondent. 

Watsok,  0.  J.  This  is  an  appeal  from  a  jud^ent  against  a  gar- 
nishee in  proceedings  supplemental  to  execution,  in  an  action  at 
law.  The  facts  essential  to  a  proper  understanding  of  the  case  are 
fliese: 

In  the  month  of  July.  1879,  Gomstock  aind  Pfluger,  the  principal 
debtors,  transferred  a  large  amount  of  personal  property  to  William 
€htllick,  the  appellant,  to  secure  him  as  accommodation  indorser  of 
their  notes,  to  the  amount  of  about  twenty^six  thousand  nine  hun- 
dred dollars,  with  power  to  sell  so  much  of  the  property  as  might 
be  neeessary  to  discharge  said  notes  at  niaturity  and  pay  all  expenses 
<rf  keeping  and  disposing  thereof,  and  the  surplus  of  the  property 
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or  its  proceeds  to  be  delivered  or  paid  over  to  them.  PreTiou  to 
this,  however,  on  May  20, 1879,  B.  Williams,  the  respondent,  had 
recovered  judgment  against  Comstock  and  Pflnger  for  six  thousand 
dollars,  with,  interest  from  May  7,  1879,  at  twelve  per  cent,  per 
annum  and  costs,  in  the  circuit  court  of  Midtnomah  county. 

On  January  21,  1880,  respondent  caused  a  notice  of  garnishment 
to  be  served  on  the  appellant  under  an  execution  issued  on  said 
judgment.  The  latter  gave  the  sheriff  a  certificate  to  the  effect  that 
Comstock  and  Pfluger  had  no  property  in  his  hands  ^  and  that  he 
was  not  indebted  to  them  in  apy  amount  whatever.  Thereupon  this 
proceeding  supplemental  to  execution  was  instituted  by  the  respond- 
ent. Appellant  verified  his  answer  to  the  written  allegations  of  the 
respondent,  February  17,  1880,  and  filed  the  same  with  his  answers 
to  the  respondent's  written  interrogations  on  the  21st  dav  of  the 
same  month.  On  August  10,  1880,  he  verified  and  filed  his  sup- 
plemental answer  in  which  he  claims  that,  prior  to  the  service  of  the 
notice  of  garnishment  upon  him  on  Januarv  21,  1880,  he  had 
indorsed  two  additional  notes  of  Comstock  and  Pfluger,  amounting 
in  the  aggregate  to  one  thousand  seven  hundred  and  fifl^  dollars, 
under  an  agreement  with  them  to  hold  the  property  for  securif^, 
with  power  to  sell,,  to  pay  off  these  notes,  similar  to  the  one  previ- 
ously entered  into  in  regard  to  the  notes  first  indorsed. 

The  issues  made  by  the  pleadings  were  submitted  to  a  referee, 
who  found  that  the  property  was  simply  pledged  to  the  appellant, 
in  the  first  instance,  to  secure  him  against  the  payment  of  the  notes 
first  indorsed  by  him  for  Comstock  and  Pfiuger,  with  a  power  to 
sell  said  property,  or  sufiicient  thereof  to  pay  all  the  notes  so  in- 
dorsed, and  the  costs  and  expenses  of  making  such  sale,  the  residue 
to  be  returned  to  them.  He  also  found  that  the  alleged  subsequent 
agreement  between  the  appellant  and  Comstock  and  Pfluger,  with 
respect  to  the  two«  amounting  to  one  thousand  seven  hundred  and 
fifty  dollars,  was  not  made  until  after  the  service  of  the  notioe 
of  garnishment,  and  that  although  in  the  name  of  the  firm,  it 
was  executed  by  Pfluger  alone,  without  Comstock's  knowledge 
or  assent.  At  the  time  the  notice  of  garnishment  was  served  on 
the  appellant,  he  had  a  large  portion  of  the  property  still  in  his 
hands  undisposed  of,  and  a  large  amount  remained  unpaid  on  the 
notes  first  indorsed  by  him,  but  previous  to  the  trial  before  the 
referee  he  had  disposed  of  all  the  property  and  discharged  such 
notes,  together  with  the  expenses  of  selling  the  property,  out  of  the 
proceeds.     The  referee  took  an  account  of  the  sales,  expenses  and 

{payments  in  settlement  of  the  notes  first  indorsed,  from  whioh  he 
ound  that  the  amount  received  by  appellant  from  sales,  up  to  April 
2,  1880,  was  sufficient  to  pay  all  that  was  due  by  the  notes  nrst 
indorsed,  and  the  expenses  of  making  such  sales,  and  that  tfa^ 
amount  afterwards  received  by  him  from  sales  of  the  remainder  of 
ihe  property  was  two  thousand  four  hundred  and  forty^four  doUan 
and  fifty-nine  cents,  from  which  nothing  should  be  deducted  as 
expenses  of  making  such  sales.    The  court  below  oonfirmed  the 
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report  except  as  to  the  expenses  of  sales  «fter  April  2, 1880,  amount- 
ing to  seven  hondred  and  twenty  dollars,  which  it  allowed  the  appel- 
lant, and  rendered  judgment  against  him  for  the  balance  of  one 
thousand  seren  hundred  and  twenty-four  dollars  and  fifty- nine  cents. 

This  is  a  proceeding  at  law,  as  nas  already  been  decided  by  this 
court:  Knowles  v.  Herbert,  11  Or.  We  can,  therefore,  only  exam- 
ine the  judgment  appealed  from  upon  the  grounds  assigned  in  the 
notice  of  appeal,  and  affirm,  modify  or  reverse  as  we  find  the  sub- 
stantial rights  of  appellant  affected  by  the  errors  alleged.  The 
respondent,  not  having  appealed  from  the  judgment,  msut  be  pre- 
sumed to  be  satisfied  with  it :  Code,  634.  The  referee  found  that 
the  transfer  of  the  property  by  Oomstock  and  Pfluger  to  the  appel- 
lant was  a  mere  pledge  for  his  own  security^  with  a  power  to  sell 
enough  to  pay  on  the  notes  indorsed  by  him  at  the  time  thereof,  and 
the  necessary  expenses  incurred  in  making  snoh  sale.  This  finding 
was  not  objected  to  by  the  appellant  while  the  motion  to  confirm 
the  report  was  pending  in  the  court  below.  But  if  it  had  been,  it 
could  not  be  said  that  there  was  not  sufficient  evidence  to  support 
it.  80  as  to  render  the  order  of  the  lower  court,  confirming  the 
report,  reviewable  here  on  this  ground.  Whatever  our  conclusion 
miffht  be  from  the  evidence,  if  we  were  at  liberty  to  consider  it,  we 
feel  bound  upon  the  record  before  us  by  the  finding  of  the  referee. 
We  must,  therefore,  treat  the  transaction  as  he  has  found  it  to  be, 
a  mere  pledge  of  personal  properiy  as  security,  with  a  limited  power 
of  sale  for  the  further  protection  of  the  pledgee.  In  this  view,  Oom- 
stock and  Pfluger  had  a  leviable  interest  in  the  property,  beyond 
question.  They  held  the  legal  title,  were  the  legal  owners  in  fact, 
subject  only  to  the  incumbrance  in  the  appellant's  favor.  The  trans- 
aotion  did  not  involve  any  trust  in  favor  of  the  creditors  whose 
notes  appellant  had  indorsed.  They  had  no  interest  in  it.  The 
appellant's  indorsement  was  their  security,  and  the  pledge  was  his 
security  alone.  Oomstock  and  Pfluger  and  the  appellant  could  have 
released  the  property  from  the  charge  at  any  time  without  consult- 
ing such  creoitors. 

Section  279  of  our  civil  code  declares  that  all  property,  or  right,  or 
intereet  therein  of  the  judgment  debtor^  shall  be  liable  to  an  execu- 
tion, except  certain  articles  specifically  exempted  by  the  succeeding 
section. 

Section  281,  providins  the  mode  of  proceeding  on  execution  where 
property  has  been  levied  upon  by  the  process  of  garnishment  in  the 
haiias  of  a  third  party,  contains  this  provision: 

*'  But  if  such  property  is  in  the  possession  of  such  garnishee  upon 
a  bailment,  then  unexpired,  the  sheriff  shall  sell  the  same,  or  the 
iBteceat  of  the  judgment  debtor  therein,  according  to  the  certificate, 
as  other  property. 

The  oertincate  referred  to  is  the  one  required  of  the  garnishee 
when  the  notice  of  the  levy  is  served  upon  him.  Under  tibese  pro- 
viaioBS  it  cannot  be  disputed  that  Oomstock  and  Pfluger  had  an 
iatereet  in  the  properiy  m  the  appellant's  hands,  subject  to  execu- 
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tion  by  the  garnishment  process.  And  saoh  we  believe  has  been  tibe 
nniform  construction  of  similar  statutes:  Barlingame  v.  Bell,  16 
Mass.  381;  Hastings  y.  Baldwin,  17  Id.  661;  Sweet  y.  Brown,  6 
Pick.  178;  Foster  y.  Potter,  37  Mo.  626;  Heam  y.  Gmtcher,  4  Terg. 
461. 

Under  the  findings  of  the  referee,  by  which  we  feel  precluded,  the 
question  so  elaborately  argued  by  the  appellant's  counsel  as  to 
purely  equitable  interests  being  subject  to  garnishment  upon  execu- 
tion, does  not  arise.  In  view  of  that  finding  we  must  hold  the 
interest  of  Oomstock  and  Pfluger  as  a  strictly  legal,  and  not  an 
equitable,  interest. 

It  is  next  contended  on .  behalf  of  the  appellant  that  the  court 
below  erred  in  sustaining  the  finding  of  the  referee  that  the  snbse- 

Juent  arrangement  between  Pfluger  on  behalf  of  Comstock  and 
'flu^er  and  the  appellant  in  regard  to  the  two  last  notes  indorsed 
by  him,  amounting  to  one  thousand  seyen  hundred  and  fifty  dollars, 
was  not  entered  into  until  after  January  21,  1880,  the  date  of  the 
garnishment.  This  also  was  a  simple  question  of  fact  and  cannot 
be  reviewed  here,  unless  there  was  not  sufficient  evidence  to  jostify 
it.  Oomstock  testifies  that  he  had  no  knowledge  of  this  transaction 
until  long  after  this  date,  and  was  not  consulted  in  regard  to  it. 
Pfluger  refuses  to  state  positively  that  it  took  place  before  that 
date,  and  the  appellant  himself  is  hardly  more  definite. 

The  written  instrument  evidencing  it  is  dated  January  3,  1880, 
and  yet  the  appellant's  answers  to  the  written  allegations  and  inter- 
rogations served  upon  him  after  the  garnishment  by  the  respondent^ 
and  verified  on  Feoruary  17,  1880,  while  very  full  and  exphoit  as  to 
the  first  arrangement  of  July,  1879,  give  no  intimation  of  the  last 
one  whatever.  And  it  is  not  until  the  tenth  day  of  August  follow* 
ing  that  it  makes  its  appearance  in  the  supplemental  answer. 

Oomstock  and  Thomas  N.  Strong  both  testify  to  the  contents  of  a 
certified  copy  of  an  answer  previously  verified  by  the  appellant  in 
another  action  in  which  it  was  alleged  that  this  last  arrangement 
was  entered  into  February  3,  1880.  Both  the  certified  copy  and  tiie 
original  answer  are  lost,  and  the  foundation  for  the  secondary  eri- 
dence  was  properly  laid.  We  think  the  evidence  was  compe- 
tent. The  answer  was  a  record  and  the  cony  certified  by  its  proper 
custodian  would  have  been  competent  eviaence  under  the  statnte. 
Both  being  lost  or  destroyed  without  fault  on  the  part  of  the 
respondent,  secondary  evidence  of  the  contents  of  the  certified 
COOT  was  admissible:  Howe  v.  Taylor,  9  Or.  288.  Pfluger  admits 
in  nis  cross-examination  that  he  made  this  last  agreement  with  ap- 
pellant because  the  garnishment  had  been  served.  It  must  neces- 
sarily therefore  have  been  subsequent.  We  think  the  poaiiion 
taken  by  appellant's  counsel,  that  there  was  no  evidence  to  justify  the 
finding,  is  clearly  unwarranted.  An  issue  was  made  by  the  pleadings 
as  to  fraud  and  collusion  between  the  respondents  and  Oomstock 
and  Pfluger  in  obtaining  the  judgment  under  which  the  property 
in  appellant's  hands  was  gamishea.    The  referee  omitted  to  find  on 
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this  issne,  and  the  appellant's  motion  to  set  aside  the  report  upon 
this  ground  was  ovenxded  by  the  oonrt  below.  This  presents  the 
last  objection.  But  it  follows  from  what  has  already  been  said 
that  it  cannot  be  sustained  on  this  appeal. 

The  transfer  of  the  properly  to  tne  appellant,  according  to  the 
finding  of  the  referee,  was  a  mere  pledge  to  secure  him  against  loss 
on  his  indorsements,  and  not  an  assignment  to  him  for  we  benefit 
of  the  holders  of  snch  indorsement.  Whatever  interest  he  had  in 
the  property  came  to  him  through  Oomstock  and  Pfiuger,  orPfluger 
alone,  with  notice  of  the  respondent's  right  under  the  garnishment 
and  subject  thereto,  and  it  belongs  to  him  alone.  He  stands  in  the 
place  of  Comstock  and  Pfiuger.  li  the  transfer  by  Pfiuger  for  the  firm 
should  be  deemed  the  act  of  the  firm,  and  as  they  could  not  resist 
the  enforcement  of  the  judgment  out  of  their  property.on.  account  of 
the  imputed  collusion  and  fraud  between  the  xespondent  and  them- 
selves  in  its  recovery,  neither  can  the  appellant  who  received  the 
pToperty  from  them  after  it  had  been  garnished  by  the  respondent, 
under  such  judgment. 

We  discover  no  ground  upon  which  a  reversal  of  the  judgment 
would  be  proper,  and  therefore  order  that  it  be  affirmed. 

Judgment  affinned. 


SUPREME  COURT  OF  UTAH. 
Campbell  xt  al.  v.  Tailob. 

FUei  Fdynuury  IS,  1884^ 

Dbtobbsb— ▲vBBMZNT  OF  LiOAL  Ck)iroLU8iONa.— A  oomplaint  xiee<l  allege  only  facts  sufii- 
cient  to  oonistitute  tk  frtmor facie  cause  of  action.  If  superfluous  matters  are  alleged  as  legal 
coDcliuions,  an  objection  thereto  cannot  be  raised  by  demurrer.  The  allegations  of  the  com- 
plaint, omitting  thoae  objected  to  by  the  defendant,  hefd  to  state  a  good  cause  of  action, 
and  to  be  free  from  ambiguity  or  uncertainty. 

Appeal  from  a  judgment  of  the  second  district  court,  enteried  in 
favor  of  the  defendants. 

By  leave  of  the  court  appellants  filed  an  amended  complaint,  to 
which  the  respondent  demurred  and  answered  at  the  same  time. 
The  cause  coming  on  for  argument  on  the  demurrer,  it  was  sustained, 
with  leave  to  the  appellants  to  amend,  which  they  declined  and 
elected  to  stand  by  their  amended  complaint.  Thereupon  the  court 
dismissed  the  complaint  with  costs  against  the  appellants;  where- 
upon they  prosecute  this  appeal.  The  nature  of  the  action  is  suffi- 
ciently set  forth  In  the  portion  of  the  complaint  copied  below. 

The  complaint  alleges  that  the  appellants  were  the  owners,  en- 
titled to  and  in  possession,  of  a  certain  mining  claim  situated  in 
Pinto  Iron-mining  district,  Iron  county,  Utah,  known  and  recorded 
as  the  Tip-Top,  particularly  describing  it  by  metes  and  bounds 
and  by  reference  to  a  section  and  township  of  the  government 
survey,  and  further  alleges  that ''  said  vein  or  lode  bears  iron  and 
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other  minerals,  and  said  miaiB^  claims  contain  an  area  of  19.704 
acres,  and  the  whole  thereof  is  m  conflict  and  indaded  within  the 
boundaries  of  the  Great  Western  Iron  Mountain  extension  of  the 
Mountain  Peak  mining  claim,  lode  or  vein,  sought  to  be  patented 
bj  the  defendant  from  the  government  of  the  United  States,  situ- 
ated in  section  25,  said  township  and  ranee." 

Plaintiffs  further  allege  that  **  said  Tip-Top  vein,  lode  and  miiung 
claim  is  a  re-location  of  a  certain  vein,  lode  and  mining  claim, 
located  and  known  as  the  Excell  lode  and  mining  claim,  bearing 
iron  and  other  minerals,  situated  in  said  district,  county  and  tem- 
tory;  and  that  the  point  of  discovery,  or  discovery  monument 
thereof,  is  and  was  the  same,  and  identical  with  uiat  selected 
for  and  established  by  the  plaintiff  as  and  for  the  Tip-Top  lode  and 
mining  claim;  and  that  the  lode  and  area  embraced  in  said  Excell 
is  about  and  substantially  the  same  as  embraced  within  the  said 
Tip-Top  lode  and  mining  claim;  and  in  fixing  the  boundaries,  and  in 
marking  the  claim  upon  the  ground,  and  in  making  the  monuments  of 
said  Tip-Top  lode,  vein  and  mining  claim,  the  plaintifis  fixed  upon 
and  selected  the  same  points  for  discovery  and  comer  monuments 
that  had  been  selected  and  fixed  for  the  discovery  and  comer  monu- 
ments for  said  Excell  lode  and  mining  claim,  by  the  locator  thereof, 
and  which  are  the  said  discovery  and  posts  aforesaid,  repaired  and 
rebuilt  by  plaintiffs,  defining  the  lodes  and  boundaries  of  said  Tip- 
Top  lode,  vein  and  mining  claim  as  aforesaid,  the  words  posts  meaning 
the  corner  monuments  of  the  rclaim.  And  that  in  making  a  recora 
of  the  location  notice  of  said  Excell  lode  and  mining  claim,  in  and 
upon  the  mining  records  of  said  district,  througn  inadvertence 
there  was  a  mistake  made  in  giving  the  course  '  S.  23^  55^  W.  ht)m 
said  initial  point,  along  the  said  center  200  feet,  set  a  post  in  a 
monument  of  stone  for  tne  center  of  the  easterly  end,  making  1,600 
lineal  feet,'  when  the  true  course  was  and  should  have  been  S.  23^  55' 
east.  And  also  through  inadvertence  there  was  another  mistake 
made  in  making  the  record  of  said  location  notice  upon  said  record, 
in  this,  to  wit:  in  saying  in  the  record  thereof,  'the  above-men- 
tioned monument,  being  the  discovery  of  claim,  is  situated  about 
17.  4P  E.,  and  about  2,380  feet  from  the  S.  W.  comer  of  the  8.  £. 
quarter  of  section  25,  township  36  8. ,  B.  13  west,  8alt  Lake  me- 
ridian, and  about  1,780  feet  north  from  the  Chester  No.  2,'  the  said 
figures  13  should  have  been  14  in  said  recordation,  making  the  true 
range  in  which  said  Excell  lode  and  mining  claim  was  situated,  and 
also  the  said  Chester  No.  2  lode  and  mining  claim  was  or  is  situated, 
in  said  range  14,  instead  of  range  13,  as  appears  upon  the  record  of 
its  location  upon  the  said  mining  records  of  said  aistrict. 

* '  Said  record  of  the  notice  of  location  of  said  Excell  lode  and  min- 
ing claim,  with  the  mistakes  aforesaid,  is  in  the  words  and  figures  as 
foUows,  to  wit: " 

Then  follows  a  copy  of  the  notice  of  location  of  the  Excell  signed 
by  the  respondent,  following  which  the  complaint  proceeds : 
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* '  Plaintifb  further  allege,  on  their  information  and  belief,  that  if 
said  Excell  lode,  vein  and  mining  claim,  or  the  said  Great  Western 
Iron  Mountain  extension  of  the  Mountain  Peak  lode  and  mining 
claim,  the  latter  more  particularly  hereinafter  described,  were,  or 
either  of  them  ever  was,  a  valid  mining  claim  or  location,  that  the 
same  and  each  of  them  were,  by  the  defendant  and  his  grantors  and 
locators  thereof,  abandoned  and  forfeited,  prior  to  the  location  thereof 
by  the  plaintiffs  as  the  said  Tip-Top  lode,  vein  and  niining  claim; 
that  the  amount  of  labor  and  other  conditions  and  improvements 
required  by  law  were  not  done  or  made  bv  said  defendant  or  his 
grantors  upon  said  Excell,  or  said  Great  Western  Iron  Mountain 
extension  of  the  Mountain  Peak  lodes,  veins  and  mining  claims 
during  each  or  any  of  the  years  since  they  or  either  of  them  were  or 
was  located,  and  the  same  and  each  of  said  lodes  and  claims  were 
and  was  subject  to  re-location  under  the  laws  of  the  United  States. 

"And  that  on  and  prior  to  the  10th  day  of  February,  1879,  the 
premises  hereinbefore  described  as  the  Tip-Top  lode,  vein  and 
mining  claim,  and  situated  in  the  said  Pinto  Iron-mining  district  of 
Iron  county,  Utah,  were  vacant,  unoccupied  and  unclaimed  mineral 
land  of  the  tJnited  States,  and  subject  to  location  under  the  mining 
laws  thereof,  and  that  on  or  about  the  10th  of  February,  1879,  the 
said  plaintiffs,  being  citizens  of  the  United  States  over  the  age  of 
twenty-one  years,  entered  upon  and  explored  said  premises,  found 
therein  rock  in  place  bearing  iron,  silver  and  other  precious  metals, 
and  thereupon  on  or  about  said  day  located  and  appropriated  for  a 
mining  claim  for  said  mineral  fifteen  hundred  Imear  feet  of  and 
along  said  vein  or  lode  of  mineral  and  surface  ground,  embracing 
said  vein,  lode  and  mineral,  and  six  hundred  feet  in  width  for 
the  length  aforesaid,  three  hundred  feet  on  each  side  of  said 
mineral  vein  or  lode.  That  said  locators,  on  the  day  the  claim 
was  located,  erected  a  monument  at  the  discovery  on  said  led^e 
or  vein  of  mineral,  iron,  silver  and  other  ores,  and  marked  said 
mineral  on  the  ground  distinctly  by  monuments,  so  that  its 
boundaries  could  be  thereby  easily  traced,  and  posted  at  the 
discovery  monument  a  written  notice  of  said  location,  contain- 
ing the  subscription  and  names  of  the  locators,  and  a  full  descrip- 
tion of  said  mining  claim,  located  by  reference  to  natural  objects 
and  permanent  monuments  fully  identifying  the  claim.  That  said 
locators  have  remained  in  the  possession  of  said  mining  claim, 
and  worked  and  improved  the  same  in  compliance  with  all  the 
mining  laws  and  customs,  general  and  local,  both  of  the  United 
States  and  of  the  said  Pinto  district.  The  same  was  recorded  on 
or  about  the  10th  day  of  February,  1879,  in  the  office  of  the  re- 
corder of  said  mining  district,  and  now  remains  of  record  therein. 
That  the  defendant  pretends  to  have,  own  and  claims  a  certain 
alleged  mining  claim,  which  is  by  said  defendant  called  the  Great 
Western  Iron  Mountain  extension  of  Mountain  Peak  mine  or  vein, 
bearing  iron,  containing  as  is  alleged  one  thousand  five  hundred 
linear  feet  by  six  hundred  feet  in  width,  designated  by  the  field 
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notes  and  official  plat  on  file  in  the  United  States  land  office 
at  Salt  Lake  City,  Utah,  on  application  for  patent,  as  lot  Ho. 
47y  township  36  south,  range  14  west  of  Salt  L^e  meridian,  and 
by  defendant  alleged  to  have  been  recorded  in  the  recorder's 
office  of  Pinto  Iron-mining  district,  Iron  county,  Utah,  in  book 
B,  p.  143,  and  as  part  thereof  own  the  said  Tip-Top  mine,  min- 
ing claim  or  lode  of  plaintiffs.  That  defendant  claims  to  be  the 
owner  of  said  Tip-Top  mining  claim  and  the  mines  and  ore  em- 
braced therein,  adversely  to  plaintiffs,  and  claims  an  interest  or 
estate  therein  adversely  to  plaintiffs,  and  he  denies  plaintiffs'  interest 
or  right  to  said  mining  claim,  or  any  part  thereof,  all  of  which 
claims  or  pretensions  on  the  part  of  defendant  are  without  rights 
unlawful  and  wholly  unfounded.  That  in  pursuance  of  the  wrongful 
claim  of  defendant  as  aforesaid,  the  defendant,  on  or  about  the  15th 
day  of  Januiury,  1880,  made  application  for  patent  from  tiie  United 
States  for  said  pretended  Great  Western  Iron  Mountain  extension 
of  Mountain  Peak  mining  claim,  No.  581,  at  the  United  States  land 
office  in  Salt  Lake  Oity,  Utah,  and  by  the  said  application  and 
survey  accompanjring  the  same  included  and  embraced  the  whole  of 
said  Tip-Top  mining  claim  and  lode  or  vein  and  the  property  here- 
inbefore set  forth,  and  wrongfully  set  up  and  claimed  that  said  pre- 
tended Great  Western  Iron  Mountain  extension  of  Mountain  ^ak 
mining  claim  included  the  same  and  the  same  belonged  to  defendant. 
And  plaintiffs  further  allege  that  said  defendant  well  knew  at  the 
time  ne  made  his  application  for  patent  for  said  Great  Western 
Iron  Mountain  extension  of  Mountain  Peak  mining  claim,  and  loi^ 
prior  thereto,  that  plaintiffis  were,  during  all  of  said  time,  the  owners 
in  possession  and  entitled  to  the  possession  of  the  said  Tip-To{>  lode 
and  mining  claim,  and  all  of  the  ores  and  metals  included  witiiin  its 
boundaries.  That  within  the  sixty  days  of  publication  of  notice  of 
said  application  for  a  patent,  to  wit:  on  or  about  the  6th  da^  of 
April,  1880,  the  plaintiffs  filed  in  said  land  office  at  Salt  Lake  City, 
under  oath  and  in  due  form  of  law,  their  protest  thereto,  and  their 
adverse  claim  to  said  Tip-Top  lode  and  mining  claim,  and  to  all  of 
the  ores,  metals  and  minerals  embraced  therein,  the  said  ores  and 
mining  claim  being  embraced  and  included  in  the  said  alleged 
Great  Western  Iron  Mountain  extension  of  Mountain  Peak  min- 
ing claim  of  defendant,  as  described  in  said  application  for  a 
patent,  in  which  plaintiffs  fully  set  forth  the  nature,  boundaries  and 
extent  of  their  adverse  claim,  in  compliance  with  the  mining  laws  of 
the  United  States,  and  which  contained  a  diagram  of  the  conflict 
area  of  said  claims  and  made  by  a  deputy  United  States  surveyor. 
That  five  hundred  dollars'  worth  of  labor  has  not  been  expenaed, 
or  improvements  made,  upon  the  said  Great  Western  Iron  Mountain 
extension  of  Mountain  Peak  mine  or  claim,  either  by  defendant  or 
hisgrantors,  nor  any  such  sum  or  amount  whatever. 

Wherefore  plaintiffs  pray  to  be  adjudged  the  owners,  etc. 

With  his  answer  the  respondent  filed  the  following  demurrer : 
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Said  defendant,,  in  addition  to  and  in  connection  with  his  answer, 
says  that  he  demurs  to  the  amended  complaint  filed  it  this  action — 
first,  on  the  ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  second,  that  it  is  uncertain,  ambiguous  and 
unintelligible,  in  this,  that  the  premises  in  question  are  stated  to  have 
been  located  in  township  36  8.  of  B.  13  W.,  and  yet  are  described 
and  claimed  to  be  situated  in  township  36  S.  of  B.  14  W.,  Iron 
county,  Utah  territory. 

MaraKall  dt  Boyle,  for  the  appellants. 
Sutherland  dt  McBride,  for  the  respondent. 

ExEBSON,  J.  The  demurrer  is  not  well  taken  upon  either  ground, 
and  should  have  been  overruled.  The  particular  portion  of  the 
complaint  relied  upon  by  the  respondent,  in  support  of  the  first 
gronnd  of  his  demurrer,  is  the  paragraph  immediately  following  the 
copy  of  the  notice  of  location  of  the  Excell.  He  insists  that  ''the 
whole  scope  of  the  paragraph  is  a  verbose  general  averment  that 
the  prior  claims  were  abandoned  and  forfeited,  and  the  consequent 
legal  status  of  the  premises;  that  there  is  no  issuable  fact  stated 
therein;  that  such  a  general  allegation  of  abandonment  or  forfeiture 
is  but  ike  statement  of  a  legal  conclusion. 

The  paragraph  referred  to  is  obnoxious  to  the  objections 
ui^ed  against  it,  but  it  hj  no  means  follows  that  the  whole  com- 
plaint is  bad.  If  this  portion  were  entirely  stricken  out,  there  would 
remain  a  statement  of  facts  sufficient  to  constitute  a  good  cause  of 
action,  without  omitting  any  material  averment  necessary  to  entitle 
the  appellants  to  recoTer. 

Without  this  paragraph,  the  complaint  fully  apprises  the  respond- 
ent of  the  grounds  of  tne  appellants'  claim,  and  there  can  be  no 
misapprehension  as  to  the  issues  tendered,  or  to  the  matters  to  be 
litigated  on  the  trial.  This  is  the  sole  object  of  all  pleadings.  It 
is  not  necessary  for.a  party  to  allege  any  more  in  pleading  than  will 
constitute,  prima faciey  a  sufficient  cause  of  action  or  defense;  all 
beyond  this  is  surplusage. 

Without  the  portions  objected  to  the  allegations  of  this  complaint 
constitute  such  a  cause  of  action;  the  balance  is  surplusage.  A 
demurrer  is  not  a  proper  mode  to  rid  a  complaint  of  superfluous 
matter.  There  is  no  ambiguity  or  uncertainty  in  the  respect  men- 
tioned in  the  remaining  ground  of  the  demurrer.  The  actual  locus  of 
the  Tip-Top,  the  mining  claim  of  the  appellants,  is  stated  in  the 
complaint  definitely  and  in  terms  easy  of  comprehension,  and  free 
from,  all  reasonable  doubt,  which  is  all  that  is  necessary :  Salmon  v. 
Wilson,  41  Cal.  595. 

The  judgment  of  the  second  district  court  is  reversed,  and  the 
cause  is  remanded,  with  direction  to  that  court  to  overrule  the  de- 
murrer. 

Judgment  reversed  with  costs  to  the  appellant. 

The  other  justices  concurred. 

Vo  lft-4. 


546  West  Coast  Bepobteb.  [Sap.  Ct.  W.  T. 


SUPREME  COURT  OF  WASHINGTON. 
BtJBOHy  Adminietrator,  etc.,  t;.  MgDaniel  et  al. 

Jvlv  Term,  188L 

Sale  of  Prb-emftor's  Posskssort  Right  bt  Administrator.— An  adminiatnitor  it 
entitled  to  the  possession  of  a  tract  of  land  entered  under  the  ^re-emption  laws  by  his 
intestate,  and  may  sell,  under  direction  of  the  probate  court,  any  right  of  poasessiao  d  the 
land  that  may  haye  fallen  to  him  by  virtue  of  his  administration.  Nothing  contained  in 
sections  2263  and  2269  of  the  United  States  revised  statutes  prohibits  such  sale. 

JSbbor  to  the  first  district  court.     The  opinion  states  the  facts. 

AUen  dt  WhiUon,  for  the  plaintiff  in  error. 

Durham^  1  hompson  dk  BUI,  for  the  defendants  in  error. 

Greene,  C.  J.  Plaintiff  in  error,  as  administrator,  sued  defend- 
ants in  error  in  the  district  court  for  one  thousand  seven  hundred 
and  twenty-three  dollars,  a  balance  averred  to  be  due  upon  a  promis- 
sory note  which  had  been  given  by  them  to  the  intestate.  I)efend- 
ant  McDaniel  answered,  setting  up  a  counter-claim  of  two  thousand 
nine  hundred  and  twenty-three  dollars. 

Plaintiff  replied  by  alleging  that  he,  as  administrator,  had  sold  to 
defendant  for  one  thousand  two  hundred  dollars,  under  direction  of 
the  probate  court,  the  possessory  right  of  intestate  as  pre-emption 
claimant  in  a  certain  tract  of  land  and  improvements,  and  that  the 
sale  was  accompanied  by  an  agreement  between  himself  and  Mc- 
Daniel, afterward  approved  and  confirmed  by  the  probate  court, 
that  the  price  should  be  credited  against  the  sum  of  two  thousand 
nine  hunored  and  twenty-three  dollurs,  and  reduce  it  to  the  amount 
demanded  in  the  complaint. 

On  the  trial  plaintiff  offered  to  prove  the  facts  pleaded  in  his  reply. 
Defendant  objected.  The  district  judge  sustained  the  objection  and 
excluded  the  testimony.  As  a  result  plaintiff  lost  his  case.  He 
therefore  comes  now  into  this  court  and  seeks  to  reverse  the  judg- 
ment below,  on  the  ground  of  improper  exclusion  of  evidence. 
Whether  he  is  entitled  to  this  relief  or  not  seems  to  us  to  depend 
upon  tiie  resolution  of  one  simple  Question.  Does  there,  on  the  de- 
cease of  an  intestate  pre-emptor,  wnose  title  to  the  land  he  occupies 
is  yet  inchoate,  any  salable  possessory  right  pass  to  his  adminis- 
trator ?  As  a  foundation  for  this  question  we  nave  a  concession  by 
both  parties  before  ifs  that  a  pre-emption  claimant  has  a  possessory 
right  in  the  land  he  claims,  and  that  this  possessory  right  is  per- 
fectly distinguishable  from  any  title,  complete  or  incomplete,  which 
he  may  have  or  hope  for  to  the  land  itself.  It  is  further  conceded 
that  the  former  is  salable  and  the  latter  is  not,  and  this  accords  with 
decisions,  state  and  national,  too  numerous  to  cite. 

Bare  possession  of  anything  of  value,  of  which  exclusive  pos- 
session may  possibly  and  lawfully  be  had,  is  property  and  is  valos^le, 
and  ordinarily  the  transfer  or  relinquishment  of  such  possession  is 
good  consideration  for  a  contract. 
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Unless  an  administrator  as  administrator  is  legally  incapable  of 
taking  possession  of  a  tract  of  land  entered  under  the  pre-emption 
laws  by  his  intestate,  or  if  in  possession  is  obliged  by  law  to  transfer 
it  to  transferees  which  the  law  designates,  we  see  no  reason  why  he 
should  not  be  regarded  as  having  the  power,  under  direction  of 
the  probate  court,  fully  to  dispose  of  any  possession  of  such  land 
that  may  have  fallen  to  him  by  virtue  of  his  administration. 

Defendants  in  error  refer  us  to  certain  provisions  of  the  pre-emp- 
tion laws,  which  they  maintain  preclude  the  administrator  from  any 
exercise  of  such  a  power.  These  provisions  are  contained  in  sec- 
tions 2263  and  2269  of  the  United  States  revised  statutes.  Section 
2263  declares  that  any  sale  of  the  land  by  the  claimant,  before 
patent  issues,  shall  be  '^nuU  and  void."  Section  2269  directs  that 
in  case  of  death  of  the  claimant  before  perfecting  title,  it  shall  be 
competent  for  his  administrator  or  one  of  his  heirs  to  file  the  neces- 
sary papers  to  perfect  the  same,  '^but  the  entry  in  such  cases  shall 
be  made  in  favor  of  the  heirs  of  the  deceased  pre-emptor,  and  a 
patent  thereon  shall  cause  the  title  to  inure  to  sudi  heirs  as  if  their 
names  had  been  specially  mentioned." 

Here  an  intent  is  evident  on  the  part  of  congress  to  prevent  any 
right  or  interest  in  the  land  itself  being  transferred  by  the  pre- 
emptor  or  his  heirs  to  third  parties  untu  the  title  of  we  United 
States  has  been  first  divested ;  also  an  intent  to  preserve  to  the  family 
of  the  pre-emptor  who  survive  him — or,  more  precisely,  to  his 
heirs — tne  benefit  of  the  money,  time,  toil  and  sagacity  he  has 
expended  in  the  selection,  entry,  retention  and  improvement  of  the 
land.  But  we  do  not  perceive  that  the  statute  presumes  an  unal- 
-terable  desire  on  the  part  of  the  pre-emptor  or  heirs  to  acquire 
title,  or  forbids  the  abandonment  of  their  possession  at  any  time, 
and  in  any  manner,  and  for  any  consideration  their  best  interests 
may  dictate.  It  is  certainly  optional  with  the  ancestor  to  perfect 
title,  or  to  abandon  the  premises.  .  The  same  option  certainly 
descends  to  his  statutory  successor.  He  can  abandon  to  his 
advantage  by  assigning  for  value  his  possession. 

They  have  the  same  possession  and  tho  same  option  of  abandonment, 
and  why  cannot  they  in  adandonment  reap  the  like  advantage  ?  The 
statute  is  silent.  But  it  is  just  as  silent  with  regard  to  the  ancestor 
as  with  regard  to  the  heirs.  Why,  then,  should  not  this  statute, 
which  is  acknowledged  to  allow  him,  in  its  silence,  the  right  to  sell 
for  value  his  possession,  and  in  express  terms  brings  forward  the 
heirs  to  the  same  platform  as  himself  for  receiving  tne  muniments 
of  title — ^why  should  it  not  in  its  silence  be  held  to  permit  to  the  heirs 
also,  interested  as  they  are  in  swelling  the  assets  of  the  estate,  a 
like  beneficial  sale  ?  No  good  reason  appears  to  us.  We  do  not 
understand  that  the  cases  of  Delay  v.  Chapman,  3  Or.  469,  and  Hall 
T.  Russell,  3  Saw.  506,  which  have  been  cited  by  defendants  in 
error,  announce  any  doctrine  inconsistent  with  this.  Those  cases 
arose  under  the  donation  law,  and  decide  that  the  peculiar  phrase- 
ology of  that  law  indicates  an  intention  of  the  government,  upon 
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death  of  the  donation  settler,  to  deal  thenceforth  only  and  directly 
with  the  heirs.  But  the  cases  do  not  hold  that  those  heirs  have  no 
possessory  rights  of  which  they  could  for  their  own  benefit  dispose. 
We  think  that  the  pre-emption  statute,  by  naming  the  administra- 
tor as  one  who  may  proceed  to  perfect  title  in  the  heirs'  behsJf, 


possession  of  land  would  ordinarily  fall,  namely,  to  the  administra- 
tor, and  intended  to  put  only  one  limitation  upon  the  administrator  in 
dealing  with  the  possession,  which  limitation  is,  that  he  should,  for 
all  purposes  of  perfecting  title,  stand  in  possession  as  representing 
the  ancestor  for  the  benefit  of  the  heirs,  and  not  as  representing  him 
for  the  benefit  of  creditors  and  heirs  alike.  This  limitation  is 
identical  in  aim  and  spirit  with  the  provision  nullifying  any  transfer 
by  the  pre-emptor  of  interest  in  the  land.  Banks  are  erected  by  the 
statute  on  eitner  side  of  the  current  of  title  flowing  from  liie  govern- 
ment, which  prevent,  as  well  after  his  death  as  during  his  lifetime, 
any  diversion  until  a  descent  is  effected  directly  into  the  channel  of 
his  own  blood :  Cochran  v.  McCoy,  33  Ala.  66. 

Briefly  stated,  we  conclude  the  law  to  be  that  the  right  of  pos- 
session of  pre-empted  land,  to  which  title  is  inchoate,  passes  on 
death  of  the  pre-emptor  to  his  administrator;  that  the  right  of  pos- 
session thus  acquired  is  subject  to  a  trust  which  requires  the  ad- 
ministrator to  proceed  to  perfect  title  in  favor  of  the  heirs,  pro- 
vided there  are  heirs,  and  the  estate  is  in  such  condition  as  to 
enable  him  to  do  so,  and  the  interests  of  the  heirs,  all  things  con- 
sidered, so  demand;  that  for  the  discharge  of  this  trust  he  is  an- 
swerable individually,  and  upon  his  bond,  as  for  the  performance 
of  any  other  duty;  that  aside  from  this  trust  he  is  free  to  dispose 
of  the  possession  for  the  best  advantage  of  the  estate;  that  no 
fraud  of  his  in  the  premises  will  be  presumed;  and  that  wher& there 
no  administrator,  or  when  the  administrator  consents,  an  heir 
may  perfect  the  title.  If  such  were  not  the  law,  great  and  needless 
hardwip  would  often  ensue  upon  the  death  of  pre-emptors  who  had 
not  been  so  fortunate  as  to  complete  their  titles.  Pre-emption  set- 
tlers are  usually  persons  in  moderate  circumstances.  With  many 
of  them  daily  bread  is  only  bought  with  severe  daily  toil.  Their 
living  is  cramped  and  painful,  because  they  are  poor.  Bapid  im- 
provement of  their  farms  means  amelioration  of  their  way  of  life. 
Their  claims  become  their  savings  bank,  and  every  excess  of  labor 
and  material  over  what  is  necessary  for  livelihood  is  tiiere  deposited. 
Death  takes  the  pre-emptor.  His  surviving  family  find  ihemselves 
in  possession  of  a  few  articles  of  furniture,  a  few  animals — perhaps 
in  all  nothing  but  what  must  serve  for  immediate  support — and  be- 
sides these  they  have  possession  of  his  claim  and  his  improve- 
ments. Now,  what  shall  they  do  ?  Shall  they  go  on  and  perfect 
the  title  which  the  husband  and  father  had  left  unfinished  ?  They 
may  not  be  able;  or  it  may  not  be  advisable.    In  either  contingency 
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what  are  they  to  do?  Did  Death  sweep  into  one  grave,  so  far  as 
they  are  concerned,  the  builder,  and  all  he  built?  Is  he  being 
gone,  all  gone?  What  he  left  is  valuable.  Is  it  only  a  carcass  to 
gather  vultures  ?  Or  can  the  mere  possessory  right  be  sold  in  this 
case,  as  in  all  ordinary  cases,  by  virtue  of  common  reason  and  com- 
.mon  right,  no  express  law  speaking  to  the  contrary  ?  We  hold  that 
it  can  be  so  sold:  Grace  v.  Hanley  et  id.,  6  Cal.  486.  Such  being 
our  opinion,  the  judgment  of  the  court  below  must  be  reversed  and 
a  new  trial  granted,  and  it  is  so  ordered. 

WiNGABD,  J.,  and  HoYT,  J.,  concurred. 


Wood  v.  Mastick  et  al. 

Jtdv  Term,  1881, 

Contract  fob  Sale  of  Land— Sfbcific  Performance.— A  written  a^preement  for  the  sale 
of  land,  which  reserves  to  the  vendor  the  privilege  of  foreclosinfi"  all  the  rights  of  the  vendee, 
in  case  of  the  non-payment  of  the  purchase  price,  may  be  spedncally  enforced  by  the  vendor. 
It  b  not  necessary  for  him  to  resort  to  the  remedy  of  foreclosure. 

DEIfURRER  TO  COMPLAINT— OBJECTION  TO  OVERRULING,    WHEN    NOT  WAIVED.— A  plaintiff 

does  not  waive  his  objection  to  a  wrongful  ruling  of  the  court  in  sustaining  a  demurrer  to  his 
complaint,  by  filing  an  amended  complaint,  when,  in  consequence  of  such  ruling,  judgment  is 
given  for  the  defendant. 

Place  of  Trial. — All  actions  for  the  causes  mentioned  in  section  48,  laws  of  Washington 
territory  (1877),  must  be  commenced  in  the  county  or  district  in  which  the  subject  of  the  action 
lies,    llie  court  of  no  other  county  or  district  has  jurisdiction  thereof. 

Ebbob  to  the  third  judicial  district  court.  The  opinion  states  the 
facts. 

(r.  M.  HaUer,  McNaught,  Ferry  dk  McNaugJU,  for  the  plaintiff  in 
error.  • 

Struve,  Haines  dk  Leary,  for  the  defendants  in  error. 

\\  INOABD,  J.  On  August  19,  1880,  Charles  E.  P.  Wood  filed  his 
complaint  in  the  district  court  of  the  third  judicial  district  of  Wash- 
ington territory,  holding  terms  at  Port  Townsend,  as  vendor  of  cer- 
tain real  estate  therein  situate,  in  Snohomish  county,  in  the  third 
judicial  district,  against  Seabury  L.  Mastick  and  Levi  B.  Mastick, 
vendees,  alleging  a  contract  in  writing  made  by  the  parties  on  the 
19ih  day  of  June,  1878,  for  the  purchase  of  said  real  estate,  the 
purchase  price,  two  thousand  dollars,  to  be  paid  to  plaintiff  June 
1,  1879;  said  payment  to  be  a  condition  precedent  to  the  convey- 
ance; also  alleging  due  tender  of  a  good  and  sufficient  deed  on  June 
1,  1879,  demand  K>r  the  money  on  said  day,  non-payment  thereof, 
and  readiness  to  convey  on  the  part  of  plaintiff  ever  since,  and  at 
the  time  of  filing  the  complaint,  a  deposit  with  the  clerk  of  said 
court  of  a  good  and  sufficient  deed  of  said  premises  for  the  defend- 
ants, and  due  performance  of  all  conditions  on  plaintiff's  part,  and 
p«v8  judgment  for  the  agreed  purchase  price. 

To  this  complaint,  after  due  personal  service  in  Jefferson  county, 
W.  T.,  defendants  appeared  in  the  action  and  interposed  a  demurrer 
in  substance  that  the  complaint  does  not  state  facts  sufficient  to 
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constitute  a  cause  of  action,  which  demurrer  was  by  the  court  sus- 
tained; whereupon  plaintiff,  saving  his  exceptions,  filed  his  ameaded 
complaint  addressed  to  the  chancellor,  alleging  the  same  facts  and 
praying  specific  performance,  a  judgment  in. ^er^onam  for  the  agreed 
purchase  price,  and  that  said  real  estate  be  sold  to  satisfy  the  judg- 
ment, and  for  general  relief. 

To  this  amended  complaint  defendants  filed^  their  motion  to  dis- 
miss the  action  for  want  of  jurisdiction  of  the  court  over  the  subject- 
matter,  which  motion  was  by  the  court  sustained,  all  relief  in  said 
court  refused  and  final  judgment  entered  dismissing  the  cause  and 
assessing  the  costs  against  plaintiff,  to  all  of  which  plaintiff  duly 
excepted  and  seeks  to  have  the  same  reversed.  The  contract  was 
set  out  verbatim  in  the  complaint  and  is  as  follows,  to  wit:  Agree- 
ment made  this  nineteenth  day  of  July,  A.  D.  1878,  between  S.  L. 
Mastick  and  L.  B.  Mastick,  the  parties  of  the  first  part,  and  Charles 
E.  P.  Wood,  the  party  of  the  second  part,  witnesseth: 

First — That  the  said  parties  of  the  first  part  promise  to  buy  of 
the  party  of  the  second  part,  in  consideration  that  the  said  party  of 
the  second  part  agrees  to  sell  all  his  right,  title  and  interest  of  and 
to  those  two  certain  parcels  of  land  situated  in  the  county  of 
Snohomish,  territory  of  Washington,  described  as  follows,  to  wit: 
first,  eighty  (80)  acres  known  as  the  Lane  claim,  on  Pillchuck  creek; 
second,  one  hundred  and  sixty  (160)  acres  on  French  slough,  known 
as  Frank  Dolaris's  claim. 

Second — Said  parties  of  the  first  part  agree  and  promise  to  pay 
for  said  lands  to  the  party  of  the  second  part,  the  sum  of  two  thou- 
sand (2,000)  dollars  in  United  States  gold  coin  in  payment,  as  fol- 
lo|7S :  The  whole  thereof  on  the  first  day  of  June,  1879,  with  inter* 
est  thereon  at  the  rate  of  one  per  cent,  per  month,  payable  on  said 
first  day  of  June,  1879,  and  also  pay  all  taxes  and  assessments  which 
hereafter  may  be  laid  or  imposed  for  any  purpose  whatever  on  said 
land,  and  the  money  agreed  to  be  paid  herein. 

Third — ^The  said  party  of  the  second  part  agrees  that  upon  the 

Eayment  of  said  sum,  interest  and  taxes,  at  the  time  herein  stated* 
e  will  convey  to  the  said  parties  of  the  first  part,  by  deed,  the 
said  lands,  in  which  deed  his  wife,  Lizzie  B.  Wood,  shall  join, 
releasing  dower. 

Fourth — It  is  mutually  agreed  that  the  payment  of  said  suniy 
interest  and  taxes,  shall  be  a  condition  preceaent  to  such  convey- 
ance, and  that  the  non-payment  of  said  sum  within  two  days  after 
the  time  provided  shall  render  the  moneys  to  be  paid  as  aforesaid, 
at  the  option  of  the  party  of  the  second  part,  his  heirs  and  assigns, 
due  and  payable  immediately.  No  notice  of  such  option  shall  be 
required,  and  in  case  of  such  non-payment,  this  contract  and  all 
rignts  of  the  parties  of  the  first  part  may  be  foreclosed,  and  attor- 
ney fees  shall  be  allowed  to  the  amount  of  three  per  cent,  upon  all 
the  amount  remaining  unpaid,  which  shall  be  a  debt  due  and  pay- 
able upon  the  filing  of  the  complaint  in  foreclosure.  No  waiver  of 
the  time  of  payment  shall  be  valid  in  favor  of  the  parties  of  the 
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first  part,  except  it  is  reduced  to  writing  and  subscribed  by  the 
parties  hereto. 

Witness  our  hands  and  seals  this  day  and  year  above  written. 

Signed,  sealed,  stamped  and  delivered  in  the  presence  of  Martin 
White,  Samuel  S.  Murphy. 

S.  L.  Mastige,  rBKAL] 
L.  B.  Mastioe,  [skalI 
0.  E.  P.  Wood,  [seal] 

Did  the  court  err  in  sustaining  the  demurrer  to  plaintiff's  original 
complaint?  In  order  to  determine  this  question,  it  is  proper  to 
consider  what  the  contract  above  mentioned  is.  We  are  of  opinion 
that  it  is  nothing  more  than  an  agreement  upon  terms,  to  sell,  on 
the  one  hand,  and  to  buy  on  the  other,  the  land  described — an 
executory  contract,  with  a  clause  reserving  to  the  vendor  the  privi- 
lege, in  case  of  non-payment,  of  foreclosing  afi  ike  tiglUa  of  the 
parties  of  the  first  part — vendees — to  which  should  be  added  and 
allowed  attorney  fees  to  the  amount  of  three  per  cent,  upon  all 
the  amount  remaining  unpaid.  If  the  vendor  had  seen  fit  to  fore- 
close these  rights  and  keep  the  land,  he  might 'have  done  so;  but 
he  chose  rather  to  enforce  the  contract  of  sale,  and  brought  his  suit 
accordingly.  This,  we  think,  he  had  a  right  to  do,  and  having  done 
so,  his  complaint  should  have  been  sustained  and  the  demurrer 
overruled. 

It  is  claimed  by  the  defendants  in  error  that  the  plaintiff  by 
amending  his  complaint,  after  the  defendants'  demurrer  to  the 
original  complaint  was  sustained,  waived  his  right  to  object  to  any 
error  in  such  ruling. 

This  rule  has  important  exceotions,  and  the  case  we  are  consider- 
ing falls  within  one  of  them.  The  judgment,  in  consequence  of  sus- 
taining the  demurrer  in  the  court  below,  was  for  the  wrong  party: 
PoweU  on  Appellate  Procedings,  192, 193;  Bliss  on  Code  Plead- 
ing, sec.  14. 

fSxcept  as  tending  to  establish  the  practice,  it  is  unnecessary  m 
this  case  to  consider  the  question  of  venue,  or  the  jurisdiction  of 
the  court  over  the  subject-matter  in  a  suit  to  foreclose  a  mortgage. 
We  are  of  opinion  that  all  actions  for  the  causes  mentioned  in  section 
48,  Laws  W.  T.,  1877,  must  be  commenced  in  the  county  or  district  in 
which  the  subject  of  the  action  lies,  and  the  court  of  no  other  county 
or  district  has  jurisdiction,  and  in  this  case  Snohomish  county  would 
have  been  the  proper  county  in  which  to  commence  an  action  to 
foreclose,  had  the  court  below  been  right  in  holding  the  contract 
to  be  an  equitable  mortgage.  This  construction  is  aided  by  section 
229,  Laws  1877,  p.  47. 

Judgment  reversed,  and  a  trial  de  novo  ordered^ 

Obeene,  C.  J.,  and  Hoir,  J.«  concurred. 
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Obbgon  Railway  and  Navigation  Company  v.  Galuheb. 

J%dy  Term,  1881, 

Instbcctions^IIkview  on  Appeal. — Instructions  given  on  the  trial  will  not  be  reviewed 
on  appeal  when  the  transcript  fails  to  contain  all  of  the  instructions,  or  a  certificate  that 
those  portions  included  therein  were  all  that  were  given  upon  the  points  covered  thereby. 

Motion  to  dismiss  a  writ  of  error.     The  opinion  states  the  facts. 

Dolph,  Bronough^  Dolpk  dk  Simon,  for  the  plaintiffs  in  error. 
Harper  dk  Langford,  for  the  defendant  in  error. 

Hoyt,  J.  Defendant  in  error  moves  the  court  to  dismiss  this  action 
upon  the  ground  that  the  plaintiffs  in  error  have  not  brought  here  a 
sufficient  transcript  of  the  record  in  the  court  below.  Plain tms  in  error 
admit  that  the  transcript  is  insufficient  to  warrant  this  court  in  passing 
upon  any  of  the  rulings  of  the  court  below  which  are  assigned  here  as 
error,  excepting  the  one  in  relation  to  certain  instructions  given  to 
the  jury  upon  the  trial  of  the  cause,  but  insist  that  enough  appears  in 
the  transcript  to  enable  this  court  to  pass  upon  that  question.  But 
as  the  bill  of  exceptions  signed  by  the  judge  does  not  contain  all  of 
the  instructions  given  upon  such  trial,  and  fails  to  show,  by  any 
proper  certificate  therein,  that  those  portions  of  the  instructions 
included  in  said  bill  of  exceptions  were  all  that  were  given  upon  the 
points  covered  thereby,  we  are  of  the  opinion  that  we  cannot  assume 
such  to  be  the  fact,  and  that,  therefore,  it  is  not  competent  for  us 
to  pass  upon  the  question  above  stated  without  further  information 
than  we  can  gather  from  said  transcript  as  it  now  stands,  and  no 
motion  having  been  interposed  for  leave  to  file  an  amended  transcript, 
the  motion  to  dismiss  must  be  gi*anted,  and  it  is  so  ordered. 

Greene,  C.  J.,  and  Wingard,  J. ,  concurred. 


Baxter  et  al.  v.  Sooland  et  al. 

Julw  Term,  188L 

DiFBOT  ov  PxRTiBa  IK  AoTiON  AOAINST  PARTNERSHIP.— In  an  action  against  a 
ship  a  defect  of  parties,  consisting  in  a  failure  to  name  the  individuals  composing  tlie  firm, 
is  v<kived  by  theappearance  of  the  defendants,  without  specifically  objecting  to  the  defacL 

Ck>ST8  ON  Appeal'  from  Justice's  Coubt.— Properly  construed,  section  522  of  the  civil 

{>ractice  act  prohibits  the  district  court  to  render  a  judgment  for  costs  in  favor  of  the  appel> 
ant  on  an  appeal  from  the  justice's  court,  unless  he  recovers  a  judgment  substantiaUj  more 
favorable  than  that  from  which  the  appeal  was  takem  Whetiier  or  not,  in  any  partioalar 
case,  the  amount  of  enhancement  or  reduction  is  sufficient  to  make  the  judgment  substantially 
more^  favorable  depends  upon  the  circumstances  of  each  case,  and  is  left  to  the  discretion  of 
the  district  judge  to  determine.  As  a  rule,  a  reduction  or  enhancement  of  the  judgment  by 
a  few  dollars  would  not  suffice  to  nuike  it  more  favorable,  within  the  meaning  of  the  statuie. 

Error  to  the  third  district  court.    The  opinion  states  the  facts. 

C.  H.  Hanfordj  for  the  plaintiffs  in  error. 

Struve,  Haines  dk  Leary,  for  the  defendants  in  error. 

Greene,  C.  J.     This  is  a  case  brought  in  a  justice's  court  bj  de- 
fendants in  error  to  recover  for  services  rendered  on  tide  water  by 
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^  Heirs,  at  request  of  plaintiffs  in  error.    The  action 

<^^  rmably  to  one  of  the  statutory  methods,  by  the 

^^  claim  and  the  issuance  of  a  summons.     The 

\        ^  '  S-  Baxter  &  Co.,  but  the  summons  issued  to 

^  ^.  Brooks. 

<^^  technical  objection  that  possibly  might 

^       ^  ^  claim  for  being  against  a  partnership 

'%*        ^..  Jendants  appeared  on  the  return  day 

^  ^      ^^  dK  ^^^^  complaint  then  interposed  demurred 

^  ^^       ^        ^  ^cts  stated  were  insufficient  to  constitute  a 

^4^^k        4r  .at  the  complaint  showed  the  cause  of  action 

"^  '^j  atract.     The  court  overruled  the  demurrer,  de- 

.^      ^^  a,  issue  was  joined,  trial  was  had,  and  judgment 

*v^  .duts  for  sixty  dollars  and  costs  was  rendered. 

^  ^dl  afterward,  in  the  district  court  on  appeal,  resulted  in  a 

against  defendants  for  fifty-five  dollars.     The  verdict  being 

ud  judgment  not  yet  entered,  defendants  moved  to  dismiss  the 

^^^v  ^^^  ^*°*       jurisdiction  over  the  subject-matter  of  the  action, 

^d  because  the  complaint  failed  to  state  facts  enough  to  constitute 

*  cause  of  action,     ouch  lack  of  jurisdiction  or  insufficiency  of  the 

complaint,  however,  was  not  clear  to  the  district  judge,   and  he 

wjerefore  denied  the  motion.     Exception  was  taken  to  this  ruling 

1-ben  a  motion  was  made  by  defendants  for  judgment  in  their  favor 

lor  the  costs  made  on  the  appeal.     This  motion  was  denied,  an 

exception  taken,  and  judgment  entered  for  the  amount  of  the  verdict 

^d  all  costs  made  in  the  district  and  justice's  court. 

There  are  three  errors  assigned,  namely :  First,  the  court  erred  in 
denying  the  motion  to  dismiss  the  action;  second,  the  court  erred 
ij  denying  the  motion  for  a  judgment  for  costs  of  the  appeal;  and, 
~^d,  the  court  erred  in  giving  a  judgment  in  favor  of  defendants 
m  error.  On  the  argument,  two  principal  questions  are  presented, 
pile  of  jurisdiction  and  one  of  costs.  It  is  said  that  there  was  no 
Jiirisdiction  in  the  court  below,  first,  because  the  verified  claim, 
naming  the  firm  only,  and  not  the  individi^  partners,  is  not  a  good 
foundation  of  jurisdiction  under  our  statute;  and,  second,  because 
^e  oral  complaint,  certified  from  the  justice's  docket,  shows  a  con- 
^t  to  do  an  entire  round  of  service  without  showing  in  addition 
AD  entire  performance  or  a  waiver  of  performance.  But  it  seems  to 
^  that  ail  defect  of  parties  defendant  existing  on  the  face  of  the 
verified  claim  was  cured  by  the  appearance  of  defendants  in  answer 
to  summons,  and  by  their  proceeding  to  plead,  without  specifically 
objecting  to  the  supposed  defect.  And  we  do  not  deem  that  the 
<^mplaint  sets  up  a  contract  that  might  not  be  satisfied  by  the  limited 
Maount  of  service  that  the  plaintiff  pleads.  On  the  other  main  ques- 
tion—that of  costs — we  have  more  difficulty.  It  brings  to  us,  and 
compels  us  to  construe  section  522  of  the  civil  practice  act,  a  sec- 
tion which  was  manifestly  designed,  in  the  wisdom  of  the  legislature, 
to  discourage  unreasonable  and  vexatious  appeals,  but  which  is  so 
inartificially  worded  as  not  plainly  to  expose  the  exact  outlines  of  the 
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design.  This  five  hundred  and  twenty-second  section  is  of  kindred 
matter  with  sections  610  and  614^  as  will  be  seen  by  placing  the 
three  together,  as  follows  : 

Section  610.  *'  Costs  shall  be  allowed  the  party  in  whose  favor  the 
judgment  is  rendered,  except  as  is  otherwise  provided  by  law."  Sec- 
tion  614.  * '  In  all  cases  where  costs  and  disbursements  are  not  allowed 
to  the  plaintiff,  the  defendant  shall  be  entitled  to  have  judgment  in 
his  favor  for  the  same. "  Section  622.  "  In  all  civil  actions  tried  before 
a  justice  of  the  peace,  in  which  an  appeal  shall  be  taken  to  the  dis- 
trict court,  and  the  party  appellant  shall  not  recover  a  more  favor- 
able judgment  in  the  district  court  than  before  the  justice  of  the 
peace,  such  appellant  shall  pay  all  costs  accruing  after  the  appeal.'* 

Now,  if  we  suppose  that  the  words  ' ^  more  favorable **  are  used  in 
the  five  hundred  and  twenty-second  section  to  express  a  change, 
however  small  in  amount,  in  favor  of  the  parly  appealing,  then  a 
moment's  scrutiny  of  the  accompanying  language  discovers  two  pos- 
sible constructions,  one  of  whicn  was  adopted  by  the  district  court, 
and  the  other  of  which  is  contended  for  here  by  plaintiffs  in  error. 
Plaintiffs  in  error  are  arguing  that  the  section  was  intended  to  pro- 
vide for  every  case  in  which  a  party  appellant  fails  to  get  the  judg- 
ment enhanced  or  reduced  in  his  favor,  while  the  judge  of  the  district 
court  concludes  that  the  section  was  only  meant  to  cover  the  case  of 
a  party  who  has  obtained  a  judgment  in  his  favor  before  a  justice, 
and  who,  not  content  with  the  amount  of  it,  seeks  by  appeal  a  laif^ 
award.  Either  of  these  constructions,  if  put  in  practice,  would,  it 
seems  to  us,  often  work  unnecessary  hardship. 

In  every  case  where  an  appeal  effected  no  substantial  change  in  the 

{'udgment  appealed  from ,  the  appellee  would  be  unjustly  a  sufferer,  in 
Laving  been  compelled  to  resist  it  and  await  its  termmation,  a  still 
greater  sufferer  if  compelled  to  pay  the  costs  of  it,  and  the  yictim  of 
yet  more  aggravated  wrong  if  he  were  the  one  whom  the  successive 
judgments  showed  to  have  been  from  the  first  in  the  right  of  the 
litigation.  After  very  careful  consideration,  we  are  persuaded  that 
neither  the  construction  of  the  plaintiffs  in  error,  nor  that  of  the 
judge  of  the  district  court,  is  the  true  one.  Both  these  consider- 
ations are  strict,  and  contrary  to  that  liberal  rendering  which  is 
prescribed  by  section  763  of  the  practice  act.  Each  of  them  is  in 
conflict  with  the  spirit  and  tends  to  defeat  the  aim  of  section  622. 
TVhen  the  legislature  makes  mention  of  ^'amore  favorable  judg- 
ment," they  do  not  mean  one  larger  or  less  by  a  dollar  or  a  mill, 
but  one  that  shows  the  judgment  below  to  have  been  substantially 
wrong.  Properly  construed,  these  words  forbid  the  district  court 
to  render  any  judgment  in  favor  of  the  appellant  for  costs  of  his 
appeal,  unless  he  shall  have  recovered  in  that  court  a  judgment 
substantially  more  favorable  to  him  than  the  judgment  was  which 
the  justice  gave.  Whether  or  not,  in  any  particular  case,  the 
amount  of  enhancement  or  reduction  is  sufficient  to  make  the  judg- 
ment substantially  more  favorable,  must  of  necessity  depend  upon 
the  peculiar  circumstances  of  that  case,  and  be  left  to  the  sound 
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diflcretion  of  the  district  judge  for  his  decision.  As  a  rale,  a  few 
cents  or  a  few  dollars,  more  or  less,  added  to  a  judgment  or  sub- 
tracted from  it,  would  not  suffice  to  make  it  ^'more  favorable*' 
within  the  meaning  of  the  statute.  Upon  the  whole,  therefore,  our 
opinion  is  that  the  judgment  of  the  district  court  be  affirmed. 

WiNGABD,  J.,  and  HoYT,  J.,  concurred. 


Wheeleb  v.  Port  Blakelet  Mill  Company. 

Jvly  Tern,  1881, 

Mkhanios'  Liens— Dbscriftion  of  Propbrty.~A  notice  of  a  mechanic's  lien  will  be 
lield  on  demmrer  to  sufficiently  describe  the  property  sought  to  be  charged,  when  the  same  is 
described  therein  as  "a  lot  of  sawlogs  marked  '  F.  &  A«,'  now  lying  in    a  certain  slough. 

The  Sams—Rbquisitbs  of  Statement  of  Demand.— The  notice  of  such  lien  must  contain 
a  statement  of  the  full  amount  of  the  lienor's  demand  before  any  deductions  are  made,  and 
also  the  amount  thereof  after  the  deduction  of  all  just  credits  and  offsets.  Unless  each  of 
soeh  amoants  is  stated,  the  notice  is  insufficient. 

Ebbob  to  the  third  judicial  district  court.  The  opinion  states 
tiie  facts. 

Siruve^  Haines  dk  Leary,  for  the  plaintiff  in  error. 

HcNaughi,  lerry  <&  McNaught,  for  the  defendant  in  error. 

« 

HoYTy  J.  In  this  cause  the  court  below  sustained  a  demurrer  to 
the  complaint  therein  and  an  exception  to  such  action  was  duly 
taken,  and  said  ruling  is  assigned  here  as  error.  The  said  demurrer 
was  general  and,  therefore,  the  only  question  raised  is  as  to  whether 
or  not  the  said  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action.  The  plaintiff  in  his  complaint  sought  to  enforce  certain 
rightB  growing  out  of  liens  claimed  on  certain  sawlogs,  and  the  im- 
portant question  made  below  as  well  as  here  was  as  to  the  sufficiency 
of  the  notices  of  said  liens  as  set  out  in  said  complaint.  Two  ob- 
jections to  said  notices  have  been  ur^ed  and  fully  argued :  First, 
that  they  contained  no  sufficient  description  of  the  property  sought 
to  be  charged;  and,  second,  that  the  demands  of  the  lienors  were  not 
sufficiently  set  out  therein. 

The  description  was  as  follows:  ''A  lot  of  sawlogs  marked 
*F.  A  A.,'  now  lying  in  Ebey's  slough."  Is  this  a  sufficient  descrip- 
tion ?  The  statute  requires  the  property  to  be  so  described  as  to 
render  it  thereby  capable  of  identification  with  reasonable  certainty. 
Does  the  above  language  so  describe  anything?  What  is  a  lot  of 
logs  ?  The  definition  of  the  word  '4ot "  as  applicable  to  its  use  in 
the  above  sentence  is  given  by  Webster  as  follows:  "The  separate 
portion  belonging  to  one  person,  and  hence  a  distinct  parcel,  a 
separate  part,  as  a  lot  of  goods."  From  which  it  appears  that  it 
means  more  than  a  mere  quantity  in  this,  that  while  it  does  not  give 
any  information  as  to  the  amount  of  a  parcel  or  aggregation,  yet  it 
does  clearly  show  that  whatever  the  amount  covered  it  is  a  parcel  by 
itself  distinct  from  all  others.  The  description  above  quoted,  there- 
fore, is,  in  our  opinion,  equally  as  definite  and  certain  as  it  would 
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have  been  had  it  read  ^'A  certain  'raft*  of  sawlogs  marked  'F.  &  A.,' 
now  lying  in  Ebej's  slough."  And  this  we  think  sufficient,  for 
while  it  might  be  presumed  that  there  were  other  rafts  of  logs  in 
said  slough,  yet  it  would  not  be  presumed/ in  the  absence  of  proof 
thereof,  that  there  are  such  other  rafts  with  the  logs  therein 
marked  ''F.  &  A."  It  is  doubtless  true  that  upon  proof  that  there 
were  other  rafts  thus  marked  in  said  slough,  an  ambiguity  latent  in 
the  description  would  be  developed,  but  until  such  proof  is  made, 
such  ambiguity  does  not  appear,  and  therefore  said  description 
must  be  held  good  upon  demurrer. 

Now  as  to  the  second  point  above  stated.  Was  the  statement  of 
the  demand  as  set  out  in  their  notice  sufficient?  This  must  depend 
upon  the  language  contained  in  the  statute  relating  thereto;  for  how- 
ever liberal  a  rule  we  may  adopt  in  the  construction  of  such  laws, 
we  cannot  do  violence  to  the  language  used  unless  such  language  is 
in  some  degree  ambiguous  so  as  to  open  the  door  for  judicial  con- 
struction. The  statute  says  that  such  notices  shall  contain  ''a  state- 
ment of  the  demand  and  the  amount  thereof  after  deducting  as  near 
as  possible  all  just  credits  and  offsets."  From  this  language,  it  is 
clear  to  us  that  the  legislature  intended  that  such  statement  must 
contain  at  least  two  things,  to  wit :  the  full  amount  of  the  claim  be- 
fore any  deductions  were  made,  and  also  the  amount  thereof  after 
the  deduction  of  credit  and  offsets.  Any  other  construction  will  no 
give  weight  to  all  the  words  of  the  statute,  and  in  the  absence  of 
something  in  the  context  or  in  surrounding  circumstances  to  indi- 
cate that  some  other  method  should  be  taken  by  which  to  arrive  at 
the  intention  of  the  legislature,  we  know  of  no  other  rule  than  to 
construe  the  law  as  it  reads,  giving  to  each  word  therein  used  its 
form  and  ordinary  meaning.  Not  only  do  we  think  that  the  statute 
thus  requires  the  claim  to  be  set  out;  but,  in  our  opinion,  such  a 
provision  was  a  reasonable  and  necessary  one,  as  thus  requiring  the 
gross  as  well  as  the  net  demand  to  be  set  out  tends  greatly  to  pre- 
vent the  filing  of  fraudulent  or  exorbitant  claims,  to  the  needless 
embarrassment  of  the  owners  of  the  property. 

While  we  think  it  essential  that  tne  notice  should  contain  the 
facts  above  mentioned,  it  is  not,  in  our  opinion,  necessary  that  said 
essential  facts  should  be  stated  separately,  but  only  that  they  ap- 
pear reasonably  certain  from  the  statement  taken  as  a  whole.  Does 
the  statement  of  demand  in  these  notices  embody  the  above  de^ 
scribed  essential  particulars  ?  We  have  carefully  examined  them, 
and  from  such  examination  have  been  unable  to  determine  the 
amount  of  the  demand  of  the  lienors,  before  the  deduction  of  oflbets, 
though  the  amount  of  such  claims  after  such  deduction  fully  appears, 
and  we  are,  therefore,  of  the  opinion  that  the  statement  of  the 
demand  in  said  notices  is  insufficient,  for  the  reason  that  one  of  the 
above  recited  necessary  averments  was  not  sufficiently  stated.  The 
statement  of  the  demand  being  thus  defective,  the  notices  were  void 
and  of  no  effect.  Several  other  objections  to  the  complaint  have 
been  argued  by  counsel,  but  as  it  is  conceded  that  unless  said 


Sup.  Ot.  TV.  T.]       Waddell  v.  The  Steamer  Daisy.  657 

notices  are  valid^  the  action  cannot  be  sustained,  we  do  not  deem  it 
necessary  to  discuss  the  other  questions  raised. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  court 
below  must  therefore  be  affirmed. 

Gbeene,  C.  J. 9  and  Wingabd,  J.,  concurred 
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Jyly  Term,  188L 

Appbal  in  Admibaltt,  PsnnoN  for. — A  petition  for  an  appeal  in  admiralty  from  a  de- 
finitive  sentence,  or  for  apoetles,  is  not  required  to  be  in  writing. 

Lbttbrs  Dismissobt  of  ADMiaA.LTT  Cause. — The  allowance  of  an  appeal,  in  admiralty, 
and  the  granting  of  time  by  the  lower  court  in  which  to  perfect  the  same,  is  a  sufficient  letters 
dismiMory  of  the  cause. 

Thb  Fiuno  of  an  Appbllatobt  Libel  is  Unnbobssabt  in  this  country  on  an  appeal  in 
admiralty. 

An  Appeal  in  Admibai^tt  is  Sufficient  in  Point  of  Time  when  the  same  was  taken  and 
allowed  at  the  time  of  sentence,  and  perfected  within  the  time  fixed  by  the  court. 

No  Monition  fbox  the  Appellate  Court  is  necessary  to  the  perfection  of  an  appeal  in 
admiralty,  when  the  same  is  allowed  by  the  lower  court  without  the  intervention  of  such 
monition. 

ILabitdce  Contbact.  Completed  Vessel.— Whether  a  contract  for  putting  machinery 
into  a  steamer  is  a  maritime  one,  so  as  to  be  enforceable  in  admiralty  by  a  proceeding  in  rem, 
depends  upon  the  fact  whether  the  putting  in  of  said  machinery  was  a  necessary  part  of  the 
construction  of  said  steamer  as  a  completed  vessel,  consideration  being  had  to  the  purposes 
for  which  she  was  intended.  If  the  macninery  were  used  in  such  construction,  the  contract  was 
not  a  maritime  one. 

The  Same. — ^A  contract  to  furnish  machinery  to  a  steamer,  which  exists  merely  as  an  in- 
choate hull  upon  Uie  ways,  is  not  a  maritime  one. 

Pbocexdinob  in  BEX  AGAINST  VESSEL,  PowEB  OF  Leoislatube  TO  AuTHOBiZE.— Whether 
the  territorial  legislature  has  power  to  authorize  a  proceeding  in  rem  against  a  vessel  for  ma- 
terials used  in  its  construction,  qm^rt.  However  this  mav  be,  it  has  never  sufficiently  exer- 
cised such  power  so  as  to  warrant  a  court  in  upholding  such  a  proceeding. 

SuB-CoNTBAOTOB,  LiEN  OF  ON  VESSEL. -p Under  the  lien  law  of  this  territory,  a  sub-con- 
tractor has  no  lien  upon  a  vessel  for  materials  furnished  by  him  to  the  contractor,  and  used  in 
the  construction  of  we  vessel. 

Fees  in  Admibalty  Gases.— Section  823  ek  teqvUiar  of  the  revised  statutes  of  the  United 
States,  providing  what  the  perfoliam  fee  shall  be  in  admiralty  cases  in  the  circuit  and  district 
courts  of  the  tfnited  States,  apply  to  such  cases  in  the  territorial  courts.  The  territorial  leg- 
idature  has  no  power  to  regulate  such  fees. 

Appeal  from  the  second  jadicial  district  court.  The  opinions 
state  the  facts. 

Hanfordy  Burk  A  Baain,.  for  the  appellants. 

Siruve,  Haines  &  Leary^  for  the  appellee. 

HoTTy  J.  The  attorneys  for  the  respondents  having  reserved  the 
right  so  to  do  in  their  brief »  now  move  the  court  to  dismiss  the  ap- 
peal herein,  for  the  reasons  stated  in  their  brief,  as  follows:  First^ 
no  petition  for  appeal,  no  petition  for  apostles,  and  no  letters  dis- 
missory,  signed  by  the  jndge  of  the  court  below,  have  been  filed, 
and  none  are  called  for  by  the  notice  of  appeal;  second,  no  appella- 
tory  libel  has  been  filed;  third,  the  appeal  was  not  taken  or  per- 
fected at  the  time  or  at  the  same  term  tne  decree  was  entered,  or  at 
any  r^olar  term  of  the  court  entering  said  decree.  They  also  now 
urge  the  further  point  that  no  monition  issued  out  of  this  court  to 
the  court  below  to  transmit  the  proceedings  to  this  court. 
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The  transcript  in  the  case  shows  that  the  appeal  was  from  a 
definitive  sentence,  and  that  it  was  taken  and  allowed  at  the  time  of 
the  entry  of  said  sentence,  and  that  the  court  then  allowed  time  b 
which  to  perfect  the  appeal,  and  this  was  in  our  opinion  such  a 
compliance  with  the  rules  governing  appeals  in  admiralij 
as  to  fully  meet  the  objections  thereto  raised  hj  the  first  point 
above  quoted,  for  we  are  of  the  opinion  that  no  written  petition  for 
an  appeal  from  a  definitive  sentence  or  for  apostles  is  required,  and 
that  in  view  of  the  fact  (as  will  be  hereinafter  stated)  that  no  action 
of  the  appellatory  court  is  required  to  perfect  the  appeal,  the  action 
of  the  court  below  in  allowing  the  appeal  and  in  granting  time  in 
which  to  perfect  the  same,  was  sufficient  letters  dismissory  of  cause. 

As  to  the  second  point,  we  are  of  the  opinion  that  the  roles  of 
the  civil  law  have  been  so  far  modified  in  this  country  and  in  this 
court,  by  a  uniform  current  of  practice,  as  to  make  the  filing  ci  sa 
appellatory  libel  in  this  court  unnecessary. 

The  appeal  having  been  taken  and  allowed  at  the  time  of  sentence, 
and  having  been  perfected  within  the  time  then  fixed  by  the  court, 
it  was  sufficient,  in  our  opinion,  under  the  rules,  as  interpreted  br 
this  court  in  the  case  of  Brown  et  al.  v.  The  Steamer  Zephyr,  2 
West  Coast  Bep.  61,  to .  meet  the  objections  raised  by  the  third 

}>oint  above  stated.  It  only  remains  to  discuss  the  point  now  raised 
or  the  first  time  (the  same  not  having  been  reserved  in  the  briefs 
on  file)  as  to  the  necessity  of  a  monition  issuing  out  of  this 
court  to  the  court  below,  and  specially  reserving  the  point  as  to 
whether  said  objection  was  taken  in  time,  we  woidd  say  that  we 
are  of  the  opinion  that  no  monition  was  necessary,  as  there  has 
been  a  uniform  practice  in  this  court  to  take  jurisdiction  of  cases 
in  admiralty,  sent  up  on  appeal,  without  the  intervention  of  such 
monition;  and  such  has  been  the  practice  of  the  supreme  court  of 
the  United  States  as  to  appeals  from  this  court.  The  appeal  hav- 
ing been  perfected  by  the  filing  of  a  bond,  properly  approved,  and 
the  court  having  in  lieu  of  further  apostles  directed  the  entire 
record  to  be  sent  up,  was,  in  our  opinion,  sufficient  to  divest  said 
oourt  of  the  case,  and  upon  the  filing  of  said  record  here,  this  court 
acquired  jurisdiction  tnerein.  The  case  is  not  presented  of  a 
refusal  on  the  part  of  the  court  below  to  direct  the  record  to  be 
sent  up,  and  we  do  not,  therefore,  now  assume  to  decide  as  to  what 
would  be  the  correct  practice  in  such  a  contingency.  It  follows 
from  what  we  have  said  that  tiie  motion  must  be  aenied,  and  it 
is  so  ordered. 

Greene,  C.  J.,  and  Wingard,  J.,  concurred. 

Afterward  the  following  opinion  was  delivered  on  the  merits: 

HoYT,  J.  This  was  an  action  in  admiralty  brought  by  the  libel- 
ants against  the  respondents  to  enforce  a  hen  for  certain  matexiais 
furnished  by  them  and  used  in  the  putting  in  of  the  boilers  and 
engines  of  the  said  steamer  Daisy,  in  the  process  of  her  construction 
as  a  steamer.    To  the  libel  exhibited  therein  the  respondents  and 
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claimants  filed  their  exception  and  answer,  and  testimony  was  taken 
to  show  the  circumstances  under  which  such  materials  were  fur- 
nishedy  and  the  only  question  of  fact  which  is  made  in  the  case  is 
as  to  whether  said  materials  were  furnished  at  the  request  of  the 
owners  of  said  steamer,  or  their  agents,  or  at  the  request  of  one  J. 
G.  Fox,  who  had  a  contract  for  the  furnishing  and  putting  in  of  the 
machinery,  in  the  construction  of  which  the  materials  furnished  by 
libelants  were  used.  The  coiiclusion  to  which  we  have  come  as  to  the 
law  of  this  case  makes  it  unnecessary  for  us  to  decide  this  question, 
so  far  as  the  decision  of  this  case  is  concerned;  but  in  view  of  the 
fact  that  the  discussion  of  an  important  point  of  law  raised  in  the 
case  was  made  dependent  upon  the  above-stated  question  of  fact, 
we  have  thought  it  best  to  decide  it,  and  are  of  the  opinion  that, 
it  appearing  clearly  that  said  Fox  had  a  contract  for  the  furnishing 
of  tne  machinery  in  the  construction  of  which  the  materials  of  libel- 
ants were  used,  and  that  said  libelants  had  notice  thereof,  and  it 
not  appearing  that  they  were  ever  authorized  by  the  owners  of  said 
steamer  or  their  agents  to  furnish  said  materials,  it  follows  in 
contemplation  of  law  that  such  materials  were  furnit^hed  at  the 
request  of  said  contractor  Fox,  and  the  fact  that  they  were  without 
authority,  charged  to  the  steamer  instead  of  to  Fox  could  not  change 
the  legal  liabilities  of  the  parties.     Upon  the  facts  above  stated  two 

Siestionsof  law  have  been  urged  by  the  counsel  for  claimants, — con- 
usions  against  the  right  of  libelants  to  maintain  their  action : 

First — That  the  court  had  no  jurisdiction  of  the  subject-matter  of 
the  writ. 

Second — ^That  the  materials  having  been  furnished  to  the  con- 
txaotor^  and  by  him  used  in  the  performance  of  his  contract  with  the 
owners  of  the  steamer,  the  libelants,  as  to  the  said  steamer  and  her 
owners,  stand  in  the  relation  of  sub-contractors,  and,  therefore,  have 
no  lien  upon  said  steamer  under  the  provisions  of  the  laws  of  this 
tenitorv  relating  thereto. 

The  first  point  was  not  argued  in  the  court  below,  but  as  it  goes  to 
the  jurisdiction  of  the  court  over  the  subject-matter  of  the  action  it 
must  be  fatal  to  libelants'  claim  whenever  brought  to  the  attention 
of  the  court;  we  therefore  proceed  to  consider  it.  Was  the  contract 
for  putting  in  said  machinery  a  maritime  one  within  the  meaning  of 
the  law  giving  courts  of  admiralty  the  right  to  enforce  auch  contracts 
by  proceedings  in  rem  ?  The  answer  to  the  question  must,  in  our 
opinion,  turn  upon  the  fact  as  to  whether  the  putting  in  of  said 
machinery  was  a  part  of  the  construction  of  said  steamer  as  a  com- 
pleted vessel,  or  was  she  a  completed  vessel  without*the  machinery 
m  question  ?  for  if  the  materials  were  used  in  the  construction  of  the 
steamer,  then  under  the  well-settled  rule  as  declared  by  the  supreme 
court  of  the  United  States  the  contract  for  the  furnishing  thereof 
was  not  a  maritime  one,  and  an  action  in  admiralty  in  rem  would 
not  lie  to  enforce  a  lien  therefor:  People's  Ferry  Company  v.  Beers 
et  al.,  20  How.  399;  Boach  et  al.  v.  Chapman  et  al.,  22  Id.  129. 
IVas  the  steamer  Daisy  a  completed  vessel  at  the  time  the  said 
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machinery  was  put  into  her  ?  We  think  not,  for  at  the  time  the  con- 
tract with  Fox  was  made,  under  which  said  machinery  was  furnished, 
she  was,  if  in  existence  at  all,  in  existence  only  as  an  incomplete 
hull  on  the  ways,  and  therefore  said  contract  was  within  the  most 
restricted  construction  of  the  case  of  Boach  et  al.  v.  Chapman  at  al. » 
above  cited,  a  contract  for  the  construction  of  the  vessel,  and  there- 
fore not  maritime.  We,  however,  place  but  little  stress  upon  the 
fact  that  at  the  time  of  the  making  of  the  contract  the  vessel  )iad 
not  yet  been  launched,  as  we  do  not  think  that  the  learned  judge  who 
pronounced  the  opinion  of  the  court  in  the  case  of  the  People's 
Ferry  Company  v.  Beers  et  al. ,  above  referred  to,  could  have  in- 
tended, by  stating  as  one  of  the  reasons  why  the  contract  in  that  case 
was  not  maritime,  that  "  it  was  a  contract  made  on  land  to  be  per- 
formed on  land,"  thereby  to  make  that  fact  the  leading  one  in  de- 
ciding that  the  contract  in  said  case  was  maritime;  for  if  the  location 
of  the  hull  (whether  on  land  or  watsr)  was  to  be  decisive  as  to  the 
character  of  the  contract,  it  would  follow  that  a  contract  made  one 
day  would  be  not  maritime,  which,  if  made  the  next  day,  in  ex- 
actly the  same  terms  and  applying  to  the  same  vessel,  would 
be  maritime.  A  contract  not  maritime  would,  without  any  change 
in  its  terms  or  conditions,  be  changed  to  a  maritime  one  by  the 
moving  of  the  hull  upon  which  such  contract  was  to  take  effect, 
the  distance  of  a  few  hundred  feet.  Work  which,  if  done  one  day, 
would  entitle  to  a  lien  in  admiralty,  would,  if  done  one  day  earlier, 
fail  to  create  such  lien.  Such  a  construction  does  not  seem  to  us 
reasonable,  and  we  do  not  think  that  the  opinion,  taken  as  a 
whole,  warrants  the  conclusion  that  the  court  so  held.  In  our 
opinion  the  material  question  is  this :  Were  the  materials  used  in 
the  construction  of  a  part  of  the  vessel  necessary  to  her  practicable 
use  as  a  vessel  for  the  purposes  for  which  she  was  intended  ?  Was 
she  so  far  the  finished  creature  of  her  designer  as  to  be  reasonably 
adapted  to  the  use  for  which  she  was  intended  ?  If  she  was  so  far 
finished,  then  anything  further  done  upon  her  would  be  maritime 
in  its  nature;  but  everything  doi^e  before  such  a  degree  of  comple- 
tion had  been  reached  woi^d  be  not  maritime  in  its  nature.  Ap- 
plying these  rules  to  the  case  at  bar,  it  becomes  evident  that  it  is 
immaterial  as  to  whether  we  consider  the  contract  as  having  been 
made  at  the  date  of  the  contract  with  Fox,  or  at  the  time  when  the 
material  actually  went  into  the  steamer,  as  the  machinery  in  the 
construction  of  which  said  materials  were  used  was  clearly  neces- 
sary for  the  practicable  use  of  the  vessel  for  the  purpose  for  which 
she  was  intended  and  adapted.  Besides,  libelants  have  set  out  in 
their  libel  that  said  materials  were  used  in  the  building,  equipping 
and  furnishing  of  said  steamer,  without  stating  what  part  of  said 
materials  was  used  for  each  of  said  purposes,  and,  therefore,  for 
the  purposes  of  this  question,  said  libel  must  be  construed  as 
though  the  entire  claim  was  for  the  building  of  said  steamer.  It 
follows  that,  in  our  opinion,  the  contract  in  question  was  not  a 
maritime  one,  and  that  a  court  of  admiralty  had  no  jurisdiction  in 
rem  to  enforce  the  same. 
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But  ooTinsel  for  libelants  urge  that  even  if  the  action  cannot  be 
sustained  as  a  suit  in  admiralty,  yet  under  the  territorial  statute  a 
proceeding  in  rem  was  authorized  and  that  the  action  ought  to  be 
sustained  thereunder;  but  with  this  claim  we  cannot  agree,  as  we 
doubt  the  power  of  the  legislature  to  provide  for  the  proceedings 
had  in  this  action,  and  are  of  the  opinion  that  if  it  has  such  power, 
it  has  never  sufficiently  exercised  the  same  to  justify  us  in  uphold- 
ing the  proceedings  had  herein,  as  a  proper  exercise  of  the  authority 
of  the  district  court  in  its  capacity  as  a  territorial  court.  The 
court  below,  then,  had  no  jurisdiction  of  the  subject-matter  of  this 
action. 

This  is  all  we  need  say  in  determining  the  case  at  bar;  but  for  the 
reason  already  stated,  and  for  the  further  reason  that  the  same  has 
been  fully  argued  by  able  counsel,  we  think  it  our  duty  to  decide 
the  other  question  of  law  as  above  stated  upon  the  hearing  herein. 
Under  the  lien  law  of  this  territory,  has  a  sub-contractor  a  lien  upon 
a  vessel  for  materials  furnished  by  him  to  the  contractor  and  used 
in  the  construction  of  the  vessel  r  It  is  a  well-settled  rule  in  the 
construction  of  lien  laws  that  the  legislature  will  not  be  presumed 
to  have  intended  to  provide  for  the  claims  of  those  having  no 
privity  with  the  owners  of  the  property,  against  which  an  enforce- 
ment of  the  lien  is  sought,  unless  they  have  made  use  of  language 
from  which  their  intention  to  have  so  extended  the  law  as  to  cover 
such  claims  is  clearly  manifest.  See  Phillips  on  Mechanics'  Liens, 
sec.  46,  and  cases  therein  cited.  Does  the  language  used  in  the  law 
of  this  territory  relating  thereto  clearly  show  that  the  legislature 
intended  thereby  to  provide  for  a  lien  in  favor  of  a  sub-contractor 
who,  without  any  privity  with  the  owners  thereof,  furnished  mate- 
rials for  the  construction  of  a  vessel  ?  Such  an  intention  does  not 
appear  from  a  literal  reading  of  the  statute,  as  it  in  terms  only  gives 
a  lien  to  the  one  who  furnishes  the  materials,  and  the  contractor  is 
the  one  who,  in  contemplation  of  the  law,  furnishes  the  materials, 
and  not  the  sub-contractor  of  whom  he  may  have  procured  the 
same.  Nor  is  it  reasonable  to  so  extend  the  letter  of  the  statute 
as  to  cover  such  cases,  for  if  the  sub-contractor  is  said  to  have 
furnished  to  the  yessel  the  material  put  in  by  the  contractor,  then 
the  person  of  whom  such  sub-contractor  procured  them  may  like- 
wise be  said  to  have  so  furnished  them,  and  as  all  liens  created 
upon  vessels  remain  in  force  for  the  period  of  three  years  without 
any  notice  thereof  being  required,  it  would  follow  that  there  might 
be*  double  or  triple  liens  upon  the  vessel  for  the  same  articles,  and 
these  several  liens  could  be  allowed  to  remain  dormant,  the  exist- 
ence thereof  entirely  unknown  to  the  owners  of  the  vessel  until 
they  were  enforced  one  after  another  at  any  time  within  the  said 
three  years. 

Not  only  would  such  a  construction  be  unreasonable,  but  the  law 
so  construed  would  be  susceptible  of  working  great  injustice,  and 
voald  tend  greatly  to  discourage  the  industry  of  ship-building  in 
this  territory,  and,  therefore,  not  only  should  the  language  of  the 

No.  15—6. 
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statute  be  not  extended  so  as  to  cover  the  claim  of  a  sub-coDtractor, 
but  should,  if  necessary,  be  very  much  restricted  before  being  m- 
terpreted  as  the  expression  of  an  intention  on  the  part  of  the  legis- 
lature to  enact  a  law  which  would  lead  to  such  injustice  and  hiurd- 
ship  as  might  follow  the  enforcement  of  this  law  thus  construed. 
But  we  have  seen  that  we  can  give  each  word  of  the  statute  its 
ordinary  and  full  meaning  without  holding  that  the  claims  of  sub- 
contractors are  included  therein,  and  in  our  opinion  it  must  be  so 
construed,  and  that,  therefore,  no  lien  exists  m  favor  of  a  sub-con- 
tractor for  material  furnished  by  him  to  the  contractor  for  use  in 
the  construction  of  a  vessel.  This  construction  has  further  sanction 
in  the  fact  that  the  legislature  has  in  the  chapters  of  the  lien  law 
vhich  provide  for  liens  upon  other  species  of  property  in  express 
terms  carefully  protected  the  claims  of  sub-contractors  as  such,  and 
has  provided  for  the  enforcement  of  such  claims  in  such  a  way  as 
to  lead  to  the  least  possible  inconvenience  to  the  owners  of  such 
property.  It  follows  from  the  above  conclusions,  that  had  the  court 
oelow  possessed  jurisdiction  of  the  subject-matter  its  decree  would 
be  affirmed  here,  but  as  it  had  no  such  lurisdiction  there  must  be  a 
decree  entered  here  dismissing  the  libel,  with  costs  of  both  courts 
against  libelants. 
Greene,  C.  J.,  and  Wingabd,  J.,  concurred. 

On  motion  to  retax  costs  the  following  opinion  was  rendered: 

Greene,  C.J.  Besolved,  That  it  is  the  intent  of  section  823  of  the 
revised  statutes  of  the  United  States,  that  recourse  to  the  nation  for 
judicial  relief  should  be  under  a  uniform  tariff  of  fees  throughout 
the  entire  territory  of  the  United  States,  and  that  recourse  to  the 
territorial  courts  in.  their  exercise  of  the  same  jurisdiction  as  cir- 
cuit and  district  courts  of  the  United  States  is  recourse  to  the 
nation  through  organs  constituted  to  actin  its  behalf,  and  that,  there- 
fore, that  section  and  the  sections  following  having  specifically  pro- 
vided what  the  per  foliam  fee  shall  be  in  admiralty  cases  in  the  cir- 
cuit and  district  courts  of  the.United  States,  and  in  absence  of  other 
provisions  by  law  what  it  shall  be  in  the  territories,  and  having  in 
the  organic  act  given  to  the  territorial  legislature  a  general  power 
only  to  legislate  and  to  legislate  solely  on  rightful  subjects  not  in- 
consistent with  the  laws  of  the  United  States,  the  per  foliam  fee 
granted  by  the  United  States  fee  bill  in  these  sections  is  the  only 
one  that  can  be  taxed. 

Motion  granted. 

WiNGABD,  J.,  and  HoYTy  J.|  concurred. 
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MUBNE  V.   SCHWABAGHEB  BbOB.  &  CO. 

Judy  Term,  1883. 

New  Party  in  SuFPLKMiarrART  Procbkdinos.— Whether  in  a  proceeding  supplemental  to 
execution  pending  in  the  district  court,  the  court  can  direct  a  new  party  to  be  brought  in, 
qtuBre^ 

Pabtiis  in.Sdppuemzntart  Pbocebdinos. — In  proceedings  supplementary  to  execution  to 
reach  certain  property  in  the  judgment  debtor's  possession,  the  debtor  denied  that  the  prop- 
erty was  his  own.  and  alleged  that  it  belonged  to  certain  named  persons  of  whom  he  was  an 
agent.  These  alleged  principals  had  full  knowledge  of  the  proceeding,  and  on  the  trial  of  the 
issue  raised  W  the  judgment  debtor  they  were  examined  as  witnesses  concerning  the  title  and 
ownership  of  the  property  in  question.  Seldf  that  an  adjudication  in  such  proceeding 
against  the  judgment  debtor  alone,  determining  that  the  property  was  his,  and  should  be  paia 
over  to  the  judgment  creditor,  was  propM';  that  he  was  the  only  necessary  party  defendant 
to  the  proceedings ;  that  the  alleged  principals  were  not  necessary  parties,  and  Deed  not  be 
brought  in  as  new  parties. 

Ebrob  to  the  district  court  in  proceedings  supplemental  to  ezecu- 
iioD.    The  opinion  states  the  facts. 

J,  B,  Letvis.toT  the  plaintiff  in  error. 

McNatigkt,  Ferry^  McNaught  &  MitcheU^  for  the  defendants  in 
error. 

Gbeenb,  C.  J.  This  cause  was  heard  at  last  term  and  an  opinion 
filed.  Appellee  not  bein^  satisfied  that  a  proper  practice,  or  justice 
itself,  will  admit  of  bringing  a  new  party  into  a  proceeding  such  as 
this,  applied  for  a  rehearing.  His  application  was  granted.  Now, 
after  a  full  re-argument,  we  are  disposed  to  modify  our  former  opin- 
ion in  one  particular. 

Waiving  the  question,  whether  the  district  judge  can,  in  any  pro- 
ceeding supplemental  to  execution,  cause  a  new  party  to  be  brought 
in—on  which  question  we  are  not  all  of  us  altogether  clear — we  are 
of  opinion,  that  if  the  facts  obtaining  in  this  particular  proceeding 
are  such  that  a  determination  of  the  issues  in  it,  against  the  judg- 
ment debtor,  would  operate  to  estop  the  individual  proposed  as  a 
new  party  from  afterward  setting  up  any  claim  to  the  disputed  prop- 
erty, then  there  is  no  necessity  for  bringing  him  in,  nor  any  reason 
why  the  proceeding  should  fall  futile  and  be  dismissed,  or  be  in 
any  wise  affected,  for  want  of  jurisdiction  acquired  over  his  person. 

Plaintiff  in  error  complains  that  he  is  a  mere  a^ent,  and  that  the 
property  of  his  principals  is  being  taken,  and  their  rights  are  being 
adjudicated  away,  without  any  opportunity  for  these  principals  to 
be  beard.  He  does  not  claim ,  nor  does  he  ^esire,  that  his  principals 
should  be  made  a  party  to  this  proceeding,  but  he  insists  that  with- 
out them  nothing  can  be  adjuaged  against  himself.  The  issue  on 
this  point  is  just  what  is  liable  to  be  presented  in  any  case  of  the 
nature  of  replevin  or  detinue,  the  only  difference  seeming  to  be  that 
this  proceeding,  though  attached  to  a  law  case,  is  of  equitable 
character  and  cognizance;  But  passing  by  all  question  arising  out 
of  the  forum,  it  is  conceded  and  appears  of  record  that  the  supposed 
principals  had  full  notice  of  this  proceeding  and  its  aim  before  trial. 
A  deposition  of  one  of  them  and  the  oral  testimonv  of  the  other 
were  taken  as  to  the  ownership  of  the  property.    Either  could  have 
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intervened  before  trial,  under  section  23  of  tbe  code,  if  he  had  so 
desired;  for  that  section  allows  intervention  in  a  ''proceeding "as 
well  as  in  an  ''action."  And  even  while  the  trial  was  in  progress 
we  hJBLve  little  doubt  that  an  intervention  would  have  been  prop- 
erly allowed  in  equity.  If  the  principals  were  not  disposed  to  inter- 
vene, they  might  have  used  some  other  means  to  protect  their 
interests.  No  steps,  however,  were  taken  by  either  of  them  to 
assert  any  rights.  Each  left  his  supposed  a^ent  to  defend  as  best 
he  might  alone.  It  seems  to  us  that  this  maxim,  reapoyidecU  superior y 
will  here  apply.  Beally  these  principals,  if  they  be  such,  have 
suffered  their  property  to  be  litigated  away,  before  their  face  and 
eyes,  under  the  name  of  their  agent.  What  matters  that  to  the 
agent?    It  is  his  principal's  loss,  not  his  own. 

The  findings  of  the  district  judge  upon  the  facts  are  fairly  de- 
ducible  from  the  evidence,  and  ought  not  to  be  disturbed.  Accord- 
ing to  those  findings  the  property,  at  the  date  of  the  arrest  of  the 
defendant,  was  in  the  defendant's  possession,  and  was  his  own.  No 
third  party  was  present  in  court  making  claim  in  any  appropriate 
way.  There  was  no  dispute  between  the  debtor  and  third  persons 
before  the  district  judge  for  settlement,  but  only  a  denial  by  the 
debtor  that  the  property  was  his  own,  and  an  assertion  by  himself 
that  it  belonged  to  other  persons  that  he  named.  It  is  said  by 
plaintiff  in  error  that  the  testimony  shows  the  property  to  be  now 
beyond  the  reach  of  defendant  and  of  the  court,  and  that  therefore 
he  cannot  now  comply  with  the  order  to  turn  it  over.  In  fact,  it 
appears  that  after  he  was  arrested,  and  apprised  by  the  proceedings 
in  the  district  court  that  he  would  be  required  to  pay  over  the  diB« 
puted  money,  he  purposelv  and  willfully  put  it  beyond  his  reach,  in 
order  that  the  court  might  be  powerless  to  compel  him  to  pay  it. 
Well,  he  had  an  option  to  retain  the  money,  to  abide  the  judgment 
of  the  court,  or  to  brave  the  consequences  of  not  having  it.  We 
do  not  think  he  ought  to  complain  of  the  bed  he  has  made  for  him- 
self. 

We  conclude  that  the  judgment  of  the  court  below  must  be 
affirmed. 

WiNGABD,  J.  y  oonoorred* 


McCoT  t^t  Atebs,  Administrator,  etc. 

July  Term,  1883, 

Verification  of  Petition  in  Probate  Court— Jurisdiction.— Prooeedings  in  the  pro- 
bate court  of  tJmatillft  county,  Oregon,  are  not  void  for  want  of  juriisdiction  becaoae  the 
petition  on  which  such  proceedingB  were  founcied  was  unveritiod. 

Presumption  as  to  the  Situs  of  Personalty. —The  fact  that  a  probate  court  has  aaBomed 
jurisdiction  over  certain  personal  property  is  prima  facie  evidence  that  such  property  is  within 
the  jurisdiction  of  the  court. 

The  opinion  states  the  facts. 

Anders  &  Langford^  for  the  plaintiff  in  error. 
JUen  &  Thompson^  for  the  defendant  in  error. 
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HoTTy  J.  Upon  the  trial  of  this  cause,  plaintiff  in  error  offered 
in  evidence  a  transcript  from  the  records  of  the  probate  court  of 
Umatilla  county/ Oregon,  which  was  excluded  by  the  court  on  the 
^ound  that  the  petition  which  was  the  foundation  of  the  proceed- 
ings, recited  in  said  transcript,  had  not  been  yerified,  and  that,  there- 
fore, the  proceedings  had  thereon  were  null  and  void  for  want  of 
jurisdiction,  and  such  refusal  is  the  only  error  assigned,  to  correct 
which  the  case  has  been  brought  to  this  court.  There  had  been  an 
attempt  to  verify  said  petition,  but  the  jurat  was  signed  by  a  justice 
of  the  peace,  and  failed  to  recite  any  venue,  but  as  to  whether  or 
not  such  omission  was  fatal  we  do  not  now  decide,  as  we  are  all  of 
the  opinion  that  the  verification  of  the  petition  was  not  a  matter 
which  determined  the  jurisdiction  of  the  court,  and  that  a  petition 
in  other  respects  sufficient  would  give  the  court  jurisdiction,  and  a 
failure  to  have  it  verified  would  be  a  mere  irregularity,  correctible 
only  on  appeal.  It  follows  that  the  proceedings  recited  in  the  tran- 
script were  not  void,  and  it  was  error  to  exclude  them  for  that  said 
reason. 

Defendants  in  error,  however,  stronglv  insist  that  such  error  could 
not  have  prejudiced  the  rights  of  the  plaintiff  in  error,  as  said  tran- 
script did  not  tend  to  prove  or  disprove  any  of  the  issues  in  the  case. 
But  we  think  it  did,  as  one  of  the  issues  was  as  to  whether,  at  a 
certain  date,  certain  notes  and  other  specific  articles  of  property 
were  in  TV  alia  Walla  county,  and  in  our  opinion  the  fact  that  said 
transcript  showed  that  at  said  date  the  probate  court  of  said  Uma- 
tilla county  had  assumed  jurisdiction  over  said  articles  and  was  pro- 
ceeding against  them  as  within  its  control  would,  2>nma/aci6,  estab- 
lish the  fact  that  they  were  then  within  the  said  county  of  Uma- 
tilla and  within  the  jurisdiction  of  said  probate  court.  The  tran- 
script, then,  should  have  been  admitted  in  evidence  and  its  exclusion 
was  error,  for  which  the  judgment  must  be  reversed  and  a  new  trial 
granted,  and  it  is  so  ordered. 

Greene,  C.  J.,  and  Wingabd,  J.,  concurred. 


Hadlan  v.  Ott  et  al. 

Jvly  Term,  188S. 

Judgment  on  thk  Pueadinob  in  an  Action  for  Bbbach  of  Contract.— In  ah  action 
to  recover  cUunagei  for  breach  of  a  contract,  where  the  answer  admits  the  material  allegationi 
of  the  complaint,  the  plaintiff  may  move  for  judgment  on  the  pleadings,  or  submit  the  ques- 
tioD  of  damages  to  a  jury.  If  he  adopts  the  former  course,  without  giving  evidence  of  dam* 
agvB,  the  court  can  only  award  him  nominal  damages. 

Ebbob  to  the  district  court.     The  opinion  states  the  facts. 

P.  P.  Carroll^  for  the  plaintiff  in  error. 
Jucbon  (k  Israd,  for  the  defendants  in  error. 

WiNOAiO),   J.    The  following  are  the  complaint  and  answer  in 
this  case: 
Plaintiff  complains  of  defendants  and  for  cause  of  action  alleges: 
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First — ^That  on  the  first  day  of  July,  1881,  by  a  written  agree- 
ment of  lease  between  plaintiff  and  defendants,  plaintiff  rented  de- 
fendants' property,  situated  at  the  southwest  corner  of  Fourth  and 
Washington  streets,  in  the  city  of  Olympia,  for  the  term  of  one 
year  from  that  date,  at  the  monthly  rent  of  twenty-two  dollars,  pay- 
able monthly. 

Second — ^That  defendants  covenanted  with  plaintiff  that  said  lease 
should  be  for  one  year  with  the  privilege  of  five  years  from  the  date 
of  the  expiration  of  the  first  year,  to  wit:  the  first  day  of  July,  18d2. 

Third — That  said  lease  provided  for  a  written  notice  by  plaintiff 
to  defendants  on  or  before  the  first  day  of  June,  1882,  should 
plaintiff  elect  to  renew  and  continue  said  lease  for  five  years  from 
the  expiration  of  the  said  first  year. 

Fourth — That  the  buildings  on  said  premises  were  included  in 
said  lease  and  were  used  and  occupied  by  plaintiff  for  a  residence 
and  for  the  business  of  a  beer-hall,  and  were  leased  for  such  uses 
and  purposes.  Such  beer-hall  was  built  for  plaintiff  in  considera- 
tion of  said  lease  and  for  the  business  of  plaintiff. 

Fifth — ^That  defendants  covenanted  witn  plaintiff  to  keep  said 
buildings,  to  wit:  the  residence,  the  beer-hall  and  outbuilaings, 
and  the  said  premises  in  proper  and  necessary  condition  and  repair 
for  all  proper  uses  and  enjoyment  by  plaintiff. 

Sixth — ^That  said  defendants  reserved  the  right  to  increase  said 
rent  to  the  rate  of  twenty-five  dollars  per  month  from  and  after  the 
first  day  of  July,  1882,  which  rent  plaintiff  agreed  to  pay  upon 
continuation  and  renewal  of  said  lease  for  five  years. 

Seventh — That  defendants  reserved  the  right  to  build  on  the  cor- 
ner of  said  premises  formed  by  the  alley  and  Washington  street. 

Eighth — That  plaintiff  entered  into  and  took  possession  of  said 
premises  under  said  lease  and  occupied  the  same  for  the  purpose  of 
residence  and  business  of  beer-hall  as  aforesaid  up  to  about  the 
eighteenth  day  of  May,  1882,  at  which  time  the  buildings  on  said 
premises  were  destroyed  by  fire. 

Ninth — ^That  after  said  fire,  and  prior  to  notice  hereinafter  men- 
tioned, defendants  signified  to  plaintiff  their  intention  to  renew 
said  premises  for  the  use  and  enjoyment  of  plaintiff,  and  on  the 
twenty-fifth  day  of  May,  1882,  plaintiff  notified  defendants  in 
writing  that  it  was  his  intention  to  renew  and  continue  said  lease 
and  retain  possession  of  said  premises  for  the  full  term  of  five  years, 
and  requested  defendants  to  put  said  premises  in  condition  and 
repair  for  his  occupancy  and  use  as  residence  and  business  aforesaid. 

Tenth — That  after  said  fire  and  the  receipt  of  said  notice  defend- 
ants met  plaintiff  and  consulted  with  him  in  regard  to  the  repairs 
and  renewal  of  said  buildings  and  premises,  and  defendants  then 
and  there  informed  him  that  they  would  have  to  charge  him,  in  con- 
sideration of  the  renewal  and  continuance  of  said  l^ase,  the  monthly 
rent  of  twenty-five  dollars  per  month,  which  rent  of  twenty-five 
dollars  per  month  plaintiff  then  and  there  agreed  to  pay  from  and 
after  the  first  day  of  July,  1882. 
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Elerenth — ^That  plaintiff  has  performed  eaoh  and  every  of  his 
obligations  and  ooyenants  to  and  with  defendants,  and  has  regularly 
paid  the  rent  of  twenty-two  dollars  per  month,  and,  according  to  his 
agreement  with  defendants,  plaintiff  has  paid  the  said  rent  of 
twenty-five  dollars  per  month  up  .to  and  including  the  month  of 
July,  1882,  to  the  said  defendants,  who  promised  to  renew  the  said 
premises  at  their  meeting  aforesaid. 

Twelfth — ^That  plaintiff  is  now  and  always  has  been  since  entering 
into  said  agreement  with  defendants,  ready  and  willing  to  perform 
each  and  every  part  of  his  covenants  to  and  with  defendants. 

Thirteenth — ^That  defendants  now  refuse  to  recognize  the  renewal 
and  continuance  of  said  lease  and  have  gone  upon  and  taken  pos- 
session of  said  premises  and  disseized  plaintiff. 

Fourteenth — That  defendants  have  erected  buildings  upon  said 
premises  for  their  own  use  and  profit,  contrary  to  and  in  violation 
of  their  agreement  with  plaintiff. 

Fifteenth — ^That  defendants  are  in  mova  and  persist  in  refusing  to 
give  plaintiff  the  use  and  enjoyment  of  said  premises. 

Sixteenth — ^That  defendants  are  in  mova  and  now  refuse  to  repair, 
restore  and  put  said  premises  in  proper  order  and  condition  for  the 
use  of  and  occupation  by  plaintiff  for  residence  and  business  as 
aforesaid,  and  that  such  refusal  is  a  willful  violation  and  breach  of 
their  said  agreement  with  plaintiff. 

Seventeenth — ^That  the  said  acts  and  the  said  refusal  of  defendants 
has  caused  plaintiff  injury,  loss  and  damage  in  tiie  sum  of  three 
thousand  dollars. 

Eighteenth — ^That  the  said  breach  of  the  said  defendants  caused 
plaintiff  to  be  thrown  out  of  business,  by  which  plaintiff  is  further 
injured  and  damaged  to  the  extent  and  sum  of  five  hundred  dollars* 

Nineteenth — ^That  said  premises  were  worth  to  plaintiff,  in  pref- 
erence to  any  other  location  for  residence  and  business,  six  hundred 
dollars  a  year,  and  the  said  acts  and  breach  of  defendants  have  de- 
prived plaintiff  of  such  preference  and  caused  him  further  and  other 
injury,  loss  and  damage  in  the  sum  of  three  thousand  dollars. 

Twentieth — That  since  the  making  and  entering  into  said  agree- 
ment rents  have  increased,  and  it  has  become  more  difficult  and 
more  expensive  for  plaintiff  to  secure  a  suitable  place  for  residence 
and  business,  and  because  of  such  increase  said  acts  and  said  breach 
of  defendants  have  caused  plaintiff  further  and  other  injury,  loss  and 
damage  in  the  sum  of  one  thousand  dollars. 

Twenty-first^  That  through  inadvertence  and  mistake  plaintiff  and 
defendants  failed  to  attach  their  seals  to  said  agreement  of  lease. 

Wherefore  plaintiff  prays  judgment,  that  defendants  properly 
attach  their  seals  to  said  lease,  and  that  plaintiff  do  have  and  re- 
cover of  and  from  defendants  the  sum  of  seven  thousand  five  hun- 
dred dollars  actual,  peeuniary,  punitive  and  exemplary  damages 
and  for  costs  and  disbursements. 

[Signed]  P.  P.  CarboiXj, 

Attorney  for  Plaintiff. 
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Comes  now  the  above-named  Jacob  Ott  and  Elizabeth  Otk»  de- 
fendants in  the  above*entitled  action,  and  for  answer  to  plaintiff's 
complaint  tbej  allege  as  follows,  to  wit: 

First — Thej  admit  that  on  the  first  day  of  Jnly,  1881,  they  entered 
into  a  written  agreement  with  plaintiff  to  lease  to  said  plaintiff  the 
premises  described  in  the  complaint,  for  the  period  of  one  year  from 
that  date,  at  the  rent  of  twenty-two  dollars  per  month,  but  they 
deny  that  the  said  agreement  so  made  was  under  seal. 

Second — ^They  admit  the  second,  third  and  fourth  paragraphs  of 
said  complaint. 

Third — ^They  admit  that  the  agreement  set  out  in  the  first  para- 
graph of  this  answer  contains  an  agreement  on  the  part  of  defendants 
to  keep  said  premises  in  proper  and  necessary  repair  and  condition 
for  all  proper  use  and  enjoyment  of  the  same  by  the  plaintiff  for  the 
purpose  of  business  and  residence  aforesaid. 

Fourth — They  admit  the  sixth  paragraph  of  the  complaint. 

Fifth — ^They  admit  the  seyenth  and  eighth  paragraphs  of  the  com- 
plaint. 

Sixth — They  deny  that  after  said  fire,  or  at  any  other  time 
they,  or  either  of  them,  signified  or  in  any  way  indicated  to  plaintiff 
their  intention  to  renew  said  premises  for  the  enjoyment  or  use  ot 
plaintiff,  except  upon  the  condition  that  a  new  lease  be  made,  under 
and  by  virtue  of  which  a  new  dwelling-house  was  to  be  erected  on 
the  southeast  corner  of  the  lot.  They  admit  that  they  signified  their 
intention  to  rebuild  if  plaintiff  refused  to  do  so,  and  that  they 
specified  the  nature  and  size  of  building  proposed  to  be  built  and 
the  ground  upon  which  it  was  to  be  erected,  and  that  plaintiff 
refused  to  have  or  lease  said  building,  and  that  in  consequence  of 
said  refusal  they  have  not  erected  any  buildings  on  the  ground  leased 
to  plaintiff.  They  admit  that  after  the  destruction  of  the  buildings 
occupied  by  plaintiff,  he  notified  them  that  it  was  his  intention 
to  renew  said  contract  or  agreement  and  to  retain  possession  of  said 

? remises  for  the  full  term  of  five  years,  on  and  aiter  July  1,  1882. 
'hey  admit  that  plaintiff  requested  defendants  to  rebuild  said  build- 
ings for  his  occupancy  and  use. 

Seventh — They  deny  that  plaintiff  has  performed  the  obligation 
or  covenants  to  be  by  him  kept  or  performed  under  said  agreement. 
They  admit  that  he  nas  paid  the  rent  during  the  time  allied  in  the 
complaint.  They  deny  that  they,  or  either  of  them,  ever  promised 
to  renew  or  rebuild  the  said  premises  at  any  meeting,  time  or  place 
whatever,  under  the  lease  of  July  1,  1881. 

Eighth — They  deny  each  and  every  allegation  contained  in  the 
twelfth,  thirteenth,  fourteenth  and  fifteenth  paragraphs  of  said  com- 
plaint. 

Ninth — They  admit  that  they  refused  to  renew  or  rebuUd  said 
building  after  the  fire,  under  said  lease;  but  they  allege  that  they  did 
voluntarily  offer  plaintiff  a  new  lease,  at  the  same  rent,  of  the  prem- 
ises, and  that  under  a  new  lease  they  offered  to  erect  new  buildings 
for  the  use  of  said  plaintiff,  and  that  plaintiff  rejected  said  offer. 
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Tfflith — ^They  deny  each  and  every  allegation  contained  in  the 
seyenteenthy  eighteenth,  nineteenth,  twentieth  and  twenty-first 
paragraphs  of  the  complaint. 

FiBST. — ^And  for  fortner  answer  and  defense  by  way  of  coonter- 
olaim,  the  defendants  allege:  That  on  the  first  day  of  Jnly,  1881, 
these  defendants  leased  to  the  plaintiff  the  premises  described  in 
the  complaint,  together  with  the  buildings  thereon  situate,  being  a 
beer-hall  and  dwelling-honse,  for  the  term  of  one  year  from  said 
date;  that  said  plaintiff,  for  and  in  consideration  of  the  use  and 
enjoyment  of  sai.d  premises,  coyenanted  and  agreed  with  defendants 
that  he  would  quit  and  surrender  said  premises  in  as  good  state  and 
condition  as  reasonable  and  proper  use  of  said  premises  will  allow, 
damages  by  the  elements  excepted;  that  plaintiff  entered  into  said 
premises,  and  that  at  the  time  of  his  entry  thereof  said  buildings 
on  said  premises  were  in  good  condition  and  repair,  and  were  of 
the  value  of  twelve  hundred  dollars;  that  while  plaintiff  was  so  in 
possession  of  said  premises  the  said  buildings  were  totally  destroyed 
by  fire;  that  in  the  month  of  June,  1882,  the  said  plaintiff  quit 
and  surrendered  said  premises  to  defendants,  but  that  he  did 
not  surrender  the  same  in  as  good  state  and  condition  as  he  received 
the  same;  that  plaintiff  neglects  and  refuses  to  rebuild  said  build- 
ings, and  that  the  defendants  are  injured  and  damaged  by  said 
refusal  of  the  plaintiff  to  rebuild  said  buildings  in  the  full  sum  of 
twelve  hundred  dollars. 

Second. — ^And  for  further  answer  and  defense  by  way  of  counter- 
claim, the  defendants  allege:  That  on  the  first  day  of  July,  1881,  de- 
fendants entered  into  an  agreement  with  plaintiff,  whereby  they  agreed 
to  lease  to  him  the  premises  described  in  the  complaint,  for  the 
period  of  one  year,  with  the  privilege  of  six  years;  that  in  'said 
agreement  these  defendants  agreed  to  keep  said  buildings  in  repair, 
and  the  plaintiff  agreed  to  pay  the  stipulated  rent  eacn  and  every 
month,  and  to  surrender  said  premises  in  as  good  order  and  condi- 
tion as  he  received  the  same,  damage  by  the  elements  excepted; 
that  in  May,  1882,  the  buildings  on  said  premises  were  destroyed 
by  fire,  and  that  thereafter  plaintiff  notified  defendants  of  his  inten- 
tion to  hold  said  premises  for  the  full  term  of  five  years  from  and 
after  July  1,  1882,  and  that  thereupon  defendant  notified  plaintiff 
that  they  would  charge  him  rent  for  the  use  of  said  premises 
(to  wit,  the  ground)  at  the  rate  of  twenty-five  dollars  per  month, 
and  that  plaintiff  agreed  to  pay  said  rent,  and  did  pay  the  same 
for  the  month  of  July,  1882;  that  said  plaintiff,  since  said  month 
of  July,  and  now,  refuses  to  pay  the  said  rent,  and  that  there  is 
now  due  from  the  plaintiff  to  defendants  rent  for  the  months  of 
August,  September,  October,  November  and  December,  at  twenty- 
finre  dollars  per  month,  being  one  hundred  and  twenty-five  dollars. 

Wherefore  defendants  pray  for  judgment  against  said  plaintiff 
for  the  sum  of  one  thousand  three  hundred  and  twenty-five  dollars, 
und  for  costs  of  suit. 

[Signed]  Jxtdson  &  Israel, 

Attorneys  for  defendants. 
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Upon  this  complaint  and  answer  the  plaintiff  moved  the  court  for 
judgment  on  the  pleadings,  which  motion  was  granted  and  jnd^ent 
was  accordingly  rendered  by  the  court  in  favor  of  the  plaintiff  for 
the  sum  of  six  cents  damages  and  costs  and  disbursements  to  be 
taxed. 

This  judgment  the  plaintiff  moved  the  court  to  set  aside  and  to 
grant  a  new  trial,  whicn  was  refused,  and  thereupon  the  plain  tiff  took  a 
writ  of  error. 

We  see  no  error  in  the  judgment. 

The  plaintiff  sets  up  a  contract,  a  breach  of  which  is  admitted  by 
the  answer.  This  would  entitle  the  plaintiff  to  nominal  damages, 
which  were  given. 

The  plaintiff  might  have  had  a  trial  of  the  questions  involved, 
but  he  chose  to  move  for  judgment  on  the  pleadings,  thereby  waiv- 
ing a  jury  and  virtually  demanding  a  trial  by  the  court. 

In  the  absence  of  proof  the  court  could  only  award  nominal 
damages. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Greene,  C.  J.,  and  Hoyt,  J.,  concurring.  We  do  not  think  there 
was  any  question  of  right  to  a  jury  trial  involved  in  the  action  of 
the  district  court  in  this  case.  The  pleadings  were  such  as  to  en- 
title the  plaintiff  to  judgment  without  further  delay  or  costs  to  him, 
though  not  for  the  full  damages  asked  in  the  complaint.  It  was  a 
question  for  him  to  debate  with  himself,  and  for  him  to  determine, 
whether  he  would  apply  for  and  take  such  judgment  as  the  defend- 
ant was  ready  to  concede,  or  commit  the  issue  of  damages  to  the 
hazard  of  a  trial.  He  chose  the  former  course  and  got  what  he  re- 
quested of  the  court.  It  would  have  been  error  in  the  court  to 
have  refused  his  request.  Therefore,  we  concur  in  the  conclusion 
of  our  brother  Wingard. 


Frank  et  al.  v.  Pioele. 

July  Term,  1881. 

Note  Secured  by  Mortoage— Waiver  of  Reuedt  bt  Foreclosure. — ^Wbere  a  note  and 
mortgage  are  both  contained  in  the  same  instrument,  the  mortgagee  may  waive  his  remedy  by 
foredosure,  and  sue  on  the  note  and  recover  a  money  judgment. 

Ebbor  to  the  district  court.     The  opinion  states  the  facts. 

WiNOABD,  J.  The  plaintiffs  in  error  brought  an  action  against 
the  defendant  in  error,  to  recover  the  sum  of  three  hundred  and  fifty 
dollars »  which  was  claimed  to  be  due  on  a  promissory  note. 

A  general  demurrer  was  interposed,  which  was  sustained  by  the 
court  below. 

This  ruling  of  said  court  is  the  error  complained  of. 

The  instrument  sued  upon,  and  claimed  to  be  a  promissory  note 
was  set  out  in  full  in  the  complain t,  as  follows: 
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••  $360.00  Township  14,  July  23,  1878. 

"  No.  1221.  For  value  received  in  a  self-binding  Harvester,  num- 
ber 2146, 1,  G.  F.  Piokle,  of  the  Township  14,  county  of  Whitman, 
Washington  Ter.,  P.  O.  Almota,  or  before  the  first  day  of  Janu« 
ary,  1879,  promise  to  pay  to  the  order  of  Frank  Brothers  &  Co. , 
three  hunored  and  fiftv  dollars,  at  Almota,  in  U.  S.  gold  coin, 
with  interest' in  like  ^old  coin,  at  one  per  cent,  per  month  from  date, 
and  in  addition  I  will  pay  collection  and  attorney  fees,  if  suit  is 
commenced  on  this  note.  This  note  is  to  become  due  on  demand 
in  case  I  sell  my  farm  or  move  my  present  residence,  and  I  give 
jurisdiction  of  said  sum  to  any  justice  of  the  peace.  1  hereby  sell, 
assign  and  set  over  unto  said  Frank  Brothers  &  Co.,  the  above  prop- 
erty being  in  my  possession  and  so  to  remain,  unless  taken  by  said 
Frank  Brothers  &  Co.,  as  hereinafter  provided.  This  grant  is  in- 
tended as  security  for  the  payment  of  the  entire  purchase  price 
agreed  to  be  paid  by  me  for  said  property,  being  in  addition  to  the 

sum  and  interest  above  named,  the  further  sum  of  $ ,  I and 

$ ,  and  interest  at  the  same  rate  falling  due  ,  18—,  18 — , 

18 — ,  as  per  other  note  of  even  date  herewith,  which  payment,  if 
made,  wfll  render  this  grant  null  and  void.  On  any  default  in  any 
payment,  or  sooner  if  they  deem  themselves  insecure,  the  said  Frank 
brothers  or  their  agent  may  take  possession  of  and  sell  said  prop- 
erty at  private  sale,  without  notice,  or  •at  public  sale  on  ten  davs 
posted  notices  of  time  and  place,  at  their  discretion,  and  out  of  tne 
proceeds  may  retain  the  balance  then  unpaid  of  said  entire  purchase 
price,  rendering  the  surplus,  if  any,  to  me.  These  provisions  shall 
apply  to  the  legal  representatives  of  the  respective  parties.     In 

order  to  obtain  credit  for  the  above  machine,  I, ,  certify  that 

I  own  in  my  own  name, acres  of  land  in  sec. ,  in  territory 

of  — — ,  township  No. ,  range  No. ,  county  of and  state 

of ,  with acres  improved,  on  which  I  reside,  worth,  at  a  fair 

valuation ,  $600.  It  is  not  encumbered  by  mortgage  or  otherwise ,  ex- 
cept the  amount  of  $ ,  and  the  title  is  perfect  in  me  in  all  respects. 

I  nave  stock  and  personal  property  to  the  amount  of  $500,  over  and 
above  all  debts,  liabilities  and  exemptions. 

••  Witness :  G.  F.  Pickle." 

On  the  back  of  the  said  instrument  is  the  following  in  words  and 
figures: 

*'In  consideration  of  having  been  appointed  agent  by  Frank 
Brothers  &  Co.,  for  the  sale  of  machines,  upon  condition  that  I  would 
guarantee  all  notes  taken  by  me  for  them,  and  having  taken  the 
within  note  for  them,  in  that  capacity,  I,  the  undersigned,  do  hereby 
agree  to  pay  the  within  note  to  Frank  Brothers  &  Co.,  or  their 
aaeigns,  within  six  months  after  due,  if  it  has  not  been  sooner  paid 
by  the  maker,  and  I  hereby  waive  notice,  demand  and  protest. 

"Austin  &JoNB!8.*' 
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"State  of 


County  of 


} 


88. 


"On  this day  of ,  a.  d.,  eighteen  hundred  and  , 

before  me, ,  in  and  for  said   county  personally  came  , 

to  me  personally  known  to  be  the  identical  person  whose  name 

affixed  to  within  instrument,  as  maker  and  mortgagor,  and 

acknowledged  the  same  to  be,  —  voluntary  act  and  d^d  for  the 
uses  and  purposes  therein  expressed. 

"  State  of 


County  of 


} 


ss. 


"  Filed  for  record  the  —  day  of  a.  d.  18 — ,  at  —  o'clock 

— .  M.,  and  recorded  96  in  book  —  of  — ,  on  page  — . 

** ,  Becorder. 

" Depuiy.** 

We  are  of  opinion  that  the  aforesaid  instrument  is  a  mortgage; 
but  it  is  also  a  note  and  mortgage.  Under  our  statute  the  mort- 
gagee may  elect  to  proceed  separately  on  the  note  and  recover  his 
money  demand :  Laws  W.  T.  (1877),  p.  128,  sec.  619.  This  is 
all  the  plaintiffs  in  error  attempted  to  do  in  the  court  below,  and 
having  stated  a  cause  of  action  on  the  promissory  note  in  the  com- 
plaint, the  demurrer  should  have  been  overruled. 

The  decision  of  the  court  below  is  therefore  reversed,  and  atrial 
de  novo  ordered. 

Greene,  C.  J.,  and  Hoir,  J.,  concurred. 


SUPBEME  COURT  OF  CALIFORNIA. 

No.  92eo. 
Eeatikg  v.  Edoab.  Auditor,  etc. 

In  Baiik,    Filed  March  S9, 1884. 
Judgment  held  Supported  by  the  Findings. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The  facts 
of  the  case  are  stated  in  the  prior  opinion  of  the  court  reported  in 
1  West  Coast  Bep.  46,  and  in  the  dissenting  opinion  of  Thorn- 
ton, J. 

William  Craig,  city  and  county  attorney,  for  the  appellant. 
Scrivner  &  McKinne,  Bobert  Crockett  and  TalcoU  dk  OrockeUf  for 
the  respondent. 

The  Coubt.  The  only  question  presented  by  the  reoord  on  ihis 
appeal  is  whether  the  findings  support  the  judgment.  We  think 
they  do. 

Judgment  affirmed. 

McKiNSTBY,  Boss,  and  Thornton,  J  J.,  dissented. 

Thornton,  J.  I  dissent.  This  is  an.  application  for  a  writ 
of  mandate  to   be   directed  to  Wm.   M.   Edgar,   auditor  of  the 
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dtf  and  county  of  San  Francisco,  commanding  him  to  audit  a 
claim  of  the  petitioner,  Keating.  The  proceeding  was  instituted  in 
the  superior  court  for  the  city  and  county  of  San  Francisco,  where 
judgment  was  rendered  for  the  applicant,  from  which  the  defendant 
appeals. 

The  case  is  substantially  as  follows:  The  applicant  was  Awarded 
a  contract,  as  the  lowest  bidder,  for  certain  work  to  be  done  on  the 
new  city  hall.  The  applicant  entered  into'  a  contract,  peformed  the 
work  acccording  to  such  contract.  The  lines,  leyels  and  heights 
referred  to  in  the  contract  were  furnished  him  after  considerable 
delay  by  one  Clifford,  then  the  architect  of  the  new  city  hall,  whose 
duty  it  was  to  furnish  them.  At  or  about  the  time  that  the  applicant 
had  finished  the  work  aforesaid,  "  in  accordance  with  the  lines, 
levels  and  heights  as  aforesaid  furnished  by  said  architect  Clifford, 
the  said  Clifford  was  discharged  for  incompetency  from  his  position 
and  place  as  such  architect,"  and  he  tnereupon  ceased  to  act. 
Thereafter  one  Hatherton  was  duly  appointed  architect  for  the  new 
city  hall  in  the  place  of  Clifford,  and  entered  on  the  duties  of  his 
office.  ''That  said  Hatherton  after  assuming  the  duties  of  his  posi- 
tion as  such  architect,  and  after  he  had  so  entered  into  the  said 
office  or  place,  discovered  and  ascertained  that  the  lines,  levels  and 
heights  so  furnished  to  the  petitioner  as  said  contractor  by  said 
Clifford  as  aforesaid,  were  erroneous,  and  that  the  work  done  and  per- 
formed by  petitioner  according  to  the  lines,  levels  and  heights  so  as 
aforesaid  furnished  by  said  architect  Clifford,  would  not  answer  the 
purpose  or  purposes  for  which  the  same  was  intended  or  designed, 
and  was  not  in  accordance  with  the  work  called  for  under  said  con- 
tract and  the  specifications  thereto  attached,  and  thereupon  the 
architect  Hatherton  furnished  to  said  petitioner,  as  such  contractor, 
new  lines,  levels  and  heights,  and  required  your  petitioner,  as  such 
contractor,  to  remodel  and  move  the  said  foundations  and  replace 
them  in  accordance  with  the  lines,  levels  and  heights  so  furnished 
bv  said  Hatherton.  That  by  the  terms  of  the  said  contract  it  is  pro- 
vided that  any  and  all  work  so  performed  by  said  contractor  shall 
be  done  and  completed  in  a  proper  and  workmanlike  manner,  and 
to  the  satisfaction  of  the  arcnitect.  and  the  superintendent.  That 
said  architect  was  dissatisfied  with  and  refused  to  appi:ove  the  work 
80  done  and  completed  by  said  petitioner,  in  accordance  with  the 
lines,  levels  and  heights  so  furnished  by  the  said  Clifford,  until  he 
had  completed  the  work  specified  in  said  contract  by  the  lines, 
levels  and  heights  so  furnished  bv  the  said  Hatherton.  That  said 
contractor  did  remodel  said  work  and  foundations  in  accordance 
with  the  instructions  and  command  and  to  the  satisfaction  of  said 
Hatherton,  at  a  great  additional  expense  to  himself.  That  the 
work  and  labor  performed  by  relator,  under  the  instructions 
of  said  architect  Clifford,  was  well  and  faithfully  done,  and 
any  and  all  imperfections  in  said  work  was  wholly  due  to  and 
caused  by  the  mistake  or  incompetency  of  said  architect  Clifford. 
That  when  the  work  and  labor  so  to  be  done  and  performed  by 
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Setitioner,  as  snch  contractor,  had  been  carefully,  well  and  skillfully 
one,  in  accordance  with  the  lines,  levels  and  heights  so  as  aforesaid 
famished  bj  said  Hatherton,  relator  was  paid  only  the  original 
amount  provided  in  said  written  contract  to  be  paid.* 

Afterwards  the  applicant  presented  to  the  board  of  new  city  hall 
commissioners  his  demand  for  nine  handred  and  fifty  dollars  (which 
demand  is  the  one  herein  sought  to  be  audited),  '*for  damages 
actually  suffered  by  him  by  reason  of  the  above-mentioned  facts, 
which  said  demand  was  by  a  majority  of  the  board  allowed  and 
ordered  to  be  paid.**  The  defendant  refused  to  audit  the  demand. 
The  facts  above  stated  are  so  found  by  the  court. 

We  are  of  opinion  that  the  court  below  erred  in  rendering  judg- 
ment for  the  petitioner.  It  was  provided  by  the  contract  that  the 
lines,  levels  and  heights  were  to  be  furnished  by  the  architect,  and 
that  the  contractor  must  observe  them.  The  contract  binds  the  con- 
tractor ''to  set  out  the  lines  and  levels  for  all  the  works,  and  must 
be  responsible  for  the  correctness  of  such  setting  out.*'  These  lines, 
levels  and  heights  were  furnished  by  the  architect,  the  work  was 
done  by  Keating  in  accordance  with  tnem,  and  with  the  terms  of  his 
contract.  It  was  the  duty  of  the  architect,  when  the  work  was  so 
done,  to  have  approved  it,  and  to  have  granted  his  certificate.  Never- 
theless, the  succeeding  architect  refused  to  approve  the  work  and 
grant  his  certificate  until  the  work  was  done  according  to  the  lines, 
levels  and  heights  furnished  by  him. 

When  the  architect  Hatherton  refused  to  do  what  under  the  facts 
found  it  was  his  bounden  duty  to  do — that  is,  approve  the  work  and 

frant  his  certificate  to  the  applicant,  that  such  applicant  might  get 
is  pay — the  onl^  course  left  open  for  the  applicant  was  to  tuce 
steps  to  compel  him  to  do  so.  This  he  might  have  done  under  the 
facts  of  the  case  by  an  application  to  the  proper  judicial  tribunal 
to  compel  the  architect  to  do  what  the  law  made  it  his  duty  to  do. 
Having  failed  to  do  this,  and  yielding  to  the  demands  of  the  archi- 
tect that  he  should  remodel  the  work,  which  he  did  at  great  expense, 
does  not  and  cannot  enlarge  his  rights.  The  architect  had  no  right 
under  the  law  to  impose  any  such  terms  on  a  contractor  who  had 
done  all  that  his  contract  required  him  to  do.  Such  demands  were 
unjust,  illegal  and  arbitrary  on  the  part  of  the  architect,  and  the 
law  did  not  require  a  submission  to  them  by  the  applicant. 

When  the  work  was  completed  the  board  of  commissioners  could 
only  allow  to  him  what  it  did  allow,  viz.,  the  original  amount  pro- 
vided in  the  written  contract  to  be  paid.  This,  it  is  found,  was  paid 
him,  and  under  the  contract  and  the  facts  found  this  was  all  the  law 
allowed  him,  and  all  the  law  justified  the  board  in  allowing  him. 
The  statute  is  explicit  in  its  requisition :  ''  Nor  shall  a  contractor  be 
allowed  a  claim  for  work  done  or  material  furnished  not  embraced 
in  his  contract " :  Stats.  1875-6,  sec.  14  of  act  of  March  24,  1876, 
.  465.  If  the  board  had  allowed  a  sum  greater  than  that  agreed 
y  the  contracting  parties  to  be  paid  when  the  work  was  performed, 
such  action  would  have  been  unauthorized,  in  conflict  with  the  pro- 
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yisions  of  the  statute  just  above  cited,  and  an  inexcusable  derelic- 
tion of  duty  on  the  part  of  its  members. 

If,  after  the  completion  of  the  contract,  in  accordance  with  the 
directions  of  the  architect  Clifford,  it  became  necessary  for  anj 
reason  to  remodel  the  work,  or  have  it  altered  in  any  respect,  it 
should  have  been  let  to  the  lowest  bidder  by  the  board  under  call 
for  bids  in  accordance  with  the  requirements  of  the  statute,  which 
invested  the  board  with  all  the  powers  they  had.  See  section  14  of 
statute  above  cited.  The  board  could  not  have  work  done  without 
a  contract  regularly  awarded  and  entered  into,  and  after  it  was  done 
allow  its  value.     This  was  substantially  forbidden  by  the  statute. 

We  see  nothing  in  the  statute  under  which  the  board  of  commis- 
sioners acted  which  authorized  them  to  allow  any  claim  for  damages, 
whether  for  delay  on  the  part  of  the  architect  or  on  anv  other 
ground.  TVe  have  examined  the  statute,  and  can  find  no  such  power 
vested  in  the  board  by  the  act.  See  act  of  March  24,  1875,  Stats. 
1875-6,  p.  461. 

Farther,  the  consequences  of  such  delay  is  provided  for  in  the 
contract.  It  is  stipulated  therein  that  if  the  work  of  the  contractor 
is  delayed  by  the  action  of  the  architect  and  other  causes  specified, 
the  contractor  should  be  entitled  to  an  extension  of  time  for  the 
performance  of  his  work  proportionate  to  the  delay  so  caused. 

It  is  true  that  by  section  10  the  board  is  authorized  to  allow  daimsy 
but  manifestly  the  claims  here  alluded  to  are  those  which  the  board 
is  called  to.  pass  on  for  work  done  or  materials  furnished  under  con- 
tracts awarded  and  entered  into  under  the  provisions  of  the  law 
from  which  such  board  derived  its  being  and  its  powers.  The  board 
had  no  power  to  mabe  this  allowance  to  Keating,  and  such  allow- 
ance was  null.  Therefore  the  defendant  acted  properly  in  refusing 
to  audit  such  claim,  and  the  application  of  the  petitioner  Keating 
should  be  denied. 


Na  10,896. 

People  v.  Bush. 

In  Bank.    Filed  March  £9,  I884. 

MomDEB— iMPBACHMiifr  ov  W1TNB88.— On  a  trial  for  minder  a  witnens  for  the  defense  was 
asked  in  substance  whether  the  prisoner  had  ever  informed  her  that  he  intended  to  kill  the 
deceased.  She  answered  no.  Subsequently  the  prosecution  caUed  a  witness,  who  was  asked 
whether  the  former  witness  had  ever  said  anything  to  her  about  the  defendant  going  to  kill 
the  deceased.  The  defendant  objected  to  the  inquiry*  first,  because  the  matter  upon  which  it 
was  sought  to  impeach  the  foimer  witness  was  immaterial  to  the  issues,  and,  second,  because 
a  proper  foundation  had  not  been  laid  for  the  impeachment.  The  court  overruled  the 
obiecHoii.  jETekf,  that  the  evidence  should  have  been  excluded. 

EVIDEKCS    OF  THE    GoOD  ChaRACTRR  OF  A  WITNESS  OaNNOT  BE  GlYBV  UNTIL  after  SUCh 

witness's  character  has  been  attacked  by  evidence  that  his  reputation  for  truth,  honesty  and 
int^rity  is  bad. 

Murdkb—Xkstbugtions— ^DuEUNG.—Whan  there  is  nothing  in  the  circumstances  attend- 
ing a  killing  to  bring  the  case  within  the  crime  of  dueling,  an  instructicn  that  "  when  parties 
faj  mutual  understanding  engage  in  a  conflict  with  deadly  weapons,  and  deaUi  ensues  to 
either,  the  slayer  is  guilty  of  murder,"  is  correct. 
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weapons,  and  death  ensaes  to  either,  the  slaver  is  gailtyof  marder.*' 
The  court  proceeds:  ''  If  a  sufficient  time  Elapses  between  a  quarrel 
and  the  agreement  to  fight,  to  allow  the  blood  to  cool,  the  killing 
will  be  murder.  The  law  assigns  no  limit  within  which  cooling  time 
may  take  place.  Every  case  must  depend  on  its  own  circumstances, 
but  the  time  in  which  an  ordinary  man  in  like  circumstancea  would 
have  cooled,  may  be  said  to  be  the  reasonable  time.     ]f  between  the 

auarrel  and  the  mortal  stroke  given,  the  prisoner  takes  up  any  other 
esi^n  or  business  not  connected  with  the  immediate  object  of  his 
passion,  or  subservient  thereto,  it  may  be  reasonably  supposed  that 
his  attention  was  once  called  off  from  the  subject  of  the  provocation, 
^nd  any  subsequent  killing  of  his  adversary  without  other  proYOca- 
tion,  and  with  a  deadly  weapon,  would  be  murder.** 

It  is  claimed,  on  behalf  of  the  defense,  that  the  foregoing  instruc- 
tion is  erroneous,  for  two  reasons;  first,  that  an  encounter  and  kill- 
ing under  such  circumstances  comes  within  the  statute  of  dueling; 
that  the  act  is,  therefore,  punishable  under  that  statute,  and,  therefore, 
does  not  constitute  murder;  and,  second,  that  the  instruction 
charges  the  jury  upon  matters  of  fact. 

Independent  of  the  statute  concerning  dueling,  it  has  been  held 
that  *'when  parties  by  mutual  understanding  engage  in  a  conflict 
with  deadly  weapons,  and  death  ensues  to  either,  the  slayer  is  guiltj 
of  murder,**  and  we  do  not  think  there  is  anything  in  the  circum- 
stances attending  the  killing  in  this  case,  to  take  it  out  of  the  gen- 
eral rule:  State  v.  Underwood,  37  Mo.  60;  1  Bishop's  Gr.  L.,  sec. 
870;  Chalmers's  Case,  9  Leigh,  605.  We  are  therefore  of  the 
opinion  that  the  first  objection  to  the  charge  cannot  be  sustained. 

In  the  next  place,  it  is  claimed  that  the  court  invaded  the 
province  of  the  jury  by  charging  them  upon  a  matter  of  fact:  "If 
between  the  quarrel  and  the  billing  there  is  a  space  or  interval  of 
time  sufficient  for  an  ordinary  man  to  cool,  that  may  be  deemed  a 
reasonable  time  within  the  meaning  of  the  rule  on  the  subject.  And 
if  between  the  quarrel  and  the  infliction  of  the  mortal  wound,  the 
mind  of  the  defendant  is  directed  to  and  is  taken  up  by  any  other 
subject  not  in  any  manner  connected  with  the  cause  of  tbe  quarrel, 
it  may  be  reasonably  supposed  that  his  attention  was  called  off  from 
the  subject  of  the  provocation,  and  any  subsequent  killing  of  his 
adversary,  without  other  provocation,  and  with  a  deadly  weapon, 
would  be  murder." 

The  instruction  seems  to  have  been  copied  by  the  learned  judge 
from  the  case  of  Commonwealth  v.  Oreene,  1  Ashmead's  B.  2^, 
as  the  language  is  almost  identical  in  the  two  cases.  To  the  same 
effect  is  the  rule  laid  down  by  Mr.  Wharton  in  his  work  on  American 
Criminal  Law,  pp.  181,  182.  See  also  State  v.  McCants,  1  Spears 
(S.  C),  3^7;  Regina  v.  Fisher,  8  Car.  &  P.  182;  State  v.  Sizemore, 
7  Jones,  206. 

On  the  authority  of  the  foregoing  cases  the  instruction  com- 
plained of  seems  to  be  correct,  and  is  not  obnoxious  to  the  second 
objection  made  by  the  defense. 
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Another,  and  ihe  last  point  made  by  the  appellant,  is  upon  the 
following  portion  of  the  charge : 

'*  If  the  defendant  himself  brought  on  the  fight  and  went  into  it 
armed,  he  cannot  justify  killing  his  adversary." 

We  think  the  foregoing  is  not  a  correct  statement  of  the  law  con- 
cerning justifiable  homicide.  By  section  197  of  the  penal  code 
it  is  declared  that  homicide  is  justifiable  in  certain  cases,  the  third 
subdivision  of  the  section  reading  as  follows: 

''When  committed  in  the  lawful  defense  of  such  person,  or  a 
wife,  husband,  *  *  *  •  but  such  person,  or  the  person  in 
whose  behalf  the  defense  was  made,  if  he  was  the  assailant,  or 
engaged  in  mortal  combat,  must  reallv  and  in  good  faith  have 
endeavored  to  decline  any  further  struggle  before  tiie  homicide  was 
committed." 

The  charge  entirely  overlooks  the  above  provision  of  the  penal 
code,  and  was  therefore  erroneous. 

It  is  not  true  that  a  party  cannot  justify  killing  another  simply 
because  he  is  the  assailant.  If  he,  in  good  faith,  endeavors  to  decline 
any  further  struggle  before  the  act  of  homicide  is  committed,  he 
may,  although  he  was  the  assailant,  justify  the  killing.  In  the  case 
of  the  People  v.  Simons,  60  Cal.  72,  this  court  held  that  '*  even  if 
the  defendant  had  been  the  assailant,  if  he  had  really  and  in  good 
faith  endeavored  to  decline  any  further  struggle,  before  the  homicide 
was  committed,  the  killing  might  be  justified  in  self-defense."  Other 
cases  might  be  cited  to  the  same  effect;  and  it  is  no  answer  to  the 
objection  that  an  erroneous  instruction  was  given,  for  the  prosecu- 
tion to  show  that  in  another  part  of  the  charge  another  instruction 
was  given  in  which  the  law  was  correctly  stated  by  the  court.  In 
such  a  case  it  would  be  impossible  to  determine  under  which  of  two 
contradictory  instructions  the  jury  acted.  As  was  said  by  this  court 
in  the  case  of  People  v.  Wong  Ah  Ngow,  54  Cal.  151,  '*  an  erroneous 
instruction  is  not  cured  by  a  correct  biai  ^ment  of  the  law  in  another 
part  of  the  charge."    See  also  People  v.  Campbell,  30  Cal.  312. 

We  think  there  was  evidence  tending  to  bring  the  defendant's  case 
within  the  section  of  the  code  last  referred  to;  and  whether  he  was 
the  aggressor,  and,  if  so,  he  did  in  good  faith  try  to  avoid  any 
further  difficulty  with  the  deceased  before  the  homicide  was  com- 
mitted, should  have  been  left  to  the  jury,  by  a  proper  instruction  on 
the  law  applicable  to  the  case.  For  this  erroneous  instruction  and 
the  admission  of  improper  evidence,  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial.     It  is  so  ordered. 

McKee,  J.,  and  Thornton,  J.,  concurred. 

MoKiNSTBT,  J.  .  I  concur  in  the  judgment. 

Boss,  J.  I  concur  in  the  judgment  upon  the"  ground  last  con^ 
sidered  in  the  opinion. 

Shabpstein,  J.  I  concur  in  the  judgment.  Evidence  of  the  good 
character  of  a  witness  is  not  admissible  until  his  character  has 
been  impeached:  C.  C.  P.  2053.     This  doubtless  refers  to  impeach- 
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ment,  "  by  eridence  that  his  general  reputation  for  truth,  honestr 
and  integrity  is  bad":    C.  C.  P.  2051. 

When  witnesses  contradict  each  other,  the  character  of  the  one  is 
as  much  impeached  as  that  of  the  other;  and  the  there  would  be  as 
good  ground  for  admitting  evidence  of  the  good  character  of  the  one 
as  of  .the  other.  And  where  a  witness  is  impeached  by  evidence  of 
his  having  previously  made  statements  inconsistent  with  his  testi- 
*  mony,  it  amounts  to  nothing  beyond  contradictory  evidence.  He 
must  be  asked  if  he  made  such  statements,  and  if  he  answers  that 
he  did  not,  evidence  that  he  did  is  admissible;  if  he  answers  that  he 
did,  that  is  the  end  of  the  matter.  I  think  the  instructions  referred 
to  in  the  principal  opinion  were  erroneous.  On  other  points  I  ex- 
press no  opinion. 


No.  7658. 

Collin's  v.  Fbost. 

Department  Tw>.    Filed  April  1,  1884^ 
Findings  held  Stjfpobted  bt  thb  Evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Olara 
county.    The  opinion  states  the  facts. 

Stephens  and  Moyea,  for  the  appellant. 

W.  H.  Collins,  for  the  respondent. 

The  CouBT.  The  findings  are  supported  by  the  evidence;  no  error 
appears  in  the  record.  It  appearing  to  us  that  the  appeal  was  taken 
for  delav,  the  judgment  and  order  are  affirmed,  with  seventy-five 
dollars  damages. 


No.  10,929. 

People  v.  Majobs. 

In  Bank,    Filed  April  1,  1884^ 

Plea  of  Once  in  Jbopabdt— Mubder  of  two  Pbbsons  at  Same  Time  and  by  SAne 
AcT.~The  murder  of  two  persons  hy  the  same  act,  according  to  the  weight  of  authority, 


stituteB  two  offenses,  for  each  of  which  a  separate  prosecution  will  lie,  and  a  convicuooi  or 
acquittal  in  one  case  does  not  bar  a  prosecution  in  the  other.  But  where  two  persons  «!« 
dii^cUy  concerned  in  the  murder  of  two  others,  although  the  killing  takes  place  at  the  aame 
point  of  time,  it  does  not  follow  necessarily  that  the  murder  of  the  two  was  aooompUshed  by 
the  same  act. 

Motion  for  Change  of  Venue— Counter  Affidavitb.— On  an  application  by  a  delexMl- 
ant  in  a  criminal  prosecution  for  a  change  of  the  place  of  trial,  4the  prosecution  may  file 
counter  affidavits  contesting  the  grounds  for  which  the  removal  is  asked. 

Jurisdiction  when  Defendant  is  under  Life  Imprisonment.— The  court  has  jorifldic- 
tion  to  try  a  defendant  for  murder,  although*he  is  at  the  time  under  sentence  of  life  im- 
prisonment  for  another  crime. 

Motion  for  New  Trial— Plea  of  Former  Conviction— Appeal^— The  superior  ooort  has 
jurisdiction  to  try  a  defendant  for  the  crime  of  murder,  although  an  appeal  has  been  taken, 
and  is  still  pending  in  the  supreme  court,  from  an  order  denjring  him  a  new  trial  on  a  pl^a  of 
former  conviction.    No  appeal  lies  from  such  order. 
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Sc&uPXiBS  AOAIN8T  DiATH  PiNAiAT— iMPANXLDfo  JuBT.— In  ft  prooeoutioA  foT  murder, 
although  such  crime  is  not  neoeesarily  punishable  by  death,  still  it  may  be,  and,  therefore, 
under  subdivision  8  of  section  1074  of  the  penal  code,  persons  who  entertain  conscientious 
■crnples  against  inflicting  the  death  penalty  can  neither  oe  permitted  nor  compelled  to  serve 
as  jurors. 

PxBUiTTOBT  Ghallxnobs  bt  Pboseoution  aftbb  PASSING  THB  JuBT.— After  the  prose- 
cution has  passed  the  jury,  declining  to  exercise  the  right  of  peremptory  challenge,  and  the 
defendant  thereupon  peremptorily  challenges  one  juror,  it  is  not  error  warranting  a  reversal 
for  the  court  to  allow  the  prosecution  to  then  peremptorily  challenge  a  juror.  At  most  the 
action  of  the  court  would  be  a  mere  irregularity,  not  affecting  any  substantial  right  of  the 
dafendant. 

Evidence  of  SuBBOUNDiNa  Ciboumstances— Kes  GESTiS.— In  a  prosecution  for  murder, 
the  surrounding  circumstances,  such  as  the  condition  in  which  the  body  and  clothing  of  the 
person  killed  were  found,  are  admissible  as  part  of  the  ret  ffettce. 

EvIDENCB  of  CONVEBaATIONS  BETWEEN  Lk>NSPIBAT0B9— StBIKINO  OUT  EviBENOE,  EFFECT 

OF. — All  matters  talked  about  between  conspirators  at  the  time  the  main  subject  of  the  con- 
sfnracy  was  discussed,  are  admissible  in  evidence  in  a  criminal  prosecution  against  one  con- 
spirator,  for  a  crime  growing  out  of  the  conspiracy,  although  sucn  matters,  if  talked  about  at 
a  different  time,  wotild  have  been  inadmissible.  Even  if  the  admission  of  such  evidence  was 
erroneous,  the  error  would  be  cured  if  the  court  struck  it  out,  and  instructed  the  jury  not  to 
consider  it. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Olara 
county^  entered  upon  a  plea  of  former  conviction,  and  from  a  judg- 
ment of  the  superior  court  of  Alameda  county,  entered  upon  a  ver- 
dict convicting  the  defendant  of  murder.  The  opinion  states  the 
facts.  The  opinions  in  department  in  this  case  are  reported  in  1 
West  Coast  B^p.  859,  and  2  Id.  287. 

e/.  B.  Lamar,  for  the  appellant. 

Attorney-General  and  J.  H.  CampbeU,  district  attorney,  for  the 
respondent. 

MoBBisoN,  C.  J.  The  defendant  was  prosecuted  by  information 
filed  in  the  superior  court  of  Santa  Olara  county,  for  the  murder  of 
one  Archibald  Mclntyre,  and  a  change  of  venue  naving  been  granted 
him  to  the  county  of  Alameda,  he  was  tried  and  convicted  there  of 
the  crime  of  murder  in  the  first  degree.  The  appeal  is  from  the 
judgment  against  him  in  the  first-named  court  on  the  plea  of 
former  conviction,  as  well  as  from  the  judgment  on  the  final  trial  in 
the  county  of  Alameda,  and  brings  before  lis  for  review  all  the 
orders  and  proceedings  in  the  case  in  both  courts. 

The  importance  of  the  case,  as  well  as  the  zealous  and  able 
manner  in  which  it  has  been  presented,  demands  from  us  a  careful 
consideration  of  all  the  questions  involved. 

The  first  and  most  important  point  to  be  considered  is  the  plea 
of  a  former  conviction,  and  for  a  full  and  distinct  understanding  of 
the  trial  on  that  plea,  we  will  consider  the  facts  upon  which  it  was 
submitted  to  the  jury,  as  the  same  are  found  in  the  following  stip- 
ulation: 

Statement  op  Facts. 

'*  I.  That  the  defendant,  Lloyd  L.  Majors,  is  the  identical  Lloyd 
L.  Majors  who  was  a  defendant  in  the  information  filed  in  this  court 
on  the  30th  day  of  March,  1883,  charging  Joseph  Jewell,  John 
Showers  and  Lloyd  L.  Majors  with  the  crime  of  murder  in  the 
killing  of  one  William  P.  Kenowden  at  the  said  county  of  Santa 
Olara,  on  the  11th  day  of  March,  1883. 
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''11.  That  under  said  information  of  March  30,  1883,  the  said 
Llovd  L.  Majors  was  duly  arraigned,  and  on  the  second  day  of  April* 
IBBo,  pleaded  not  guilty  and  was  put  upon  his  trial.  That  on  the 
27th  day  of  May,  1883,  the  jury  returned  into  said  court  a  yerdict 
in  the  following  words,  etc. : 

"  'The  superior  court,  county  of  Santa  Clara: 
"  'The  People  of  the  State  of  California  y.  Lloyd  L.  Majors, de- 
fendant. 

'*  '  We,  the  jury  in  the  aboye  entitled  cause,  find  the  defendant 
Lloyd  L.  Majors  guilty  of  murder  in  the  first  degree,  with  imprison- 
ment for  life  in  the  state  prison. 

"  '  John  Cabrigk,  Foreman.' 

"III.  That  in  pursuance  of  the  above  verdict  the  court,  on  the 
second  day  of  June,  1883,  pronounced  upon  said  Lloyd  L.  Majors 
judgment  of  imprisonment  for  life  in  the  state  prison  at  San  Quen- 
tin,  and  said  judgment  is  final  and  in  full  force. 

"lY.  The  facts  shown  by  the  evidence  upon  the  said  trial  under 
said  information  of  March  30,  1883,  and  upon  which  said  Majors 
was  convicted  as  aforesaid,  are  as  follows:  That  said  Llovd  L. 
Majors  counseled  and  advised  one  Joseph  Jewell  to  rob  one  William 
P.  benowden,  living  near  Lexington,  m  the  said  county  of  Santo 
Clara,  on  the  eleventh  day  of  March,  1883.  That  on  said  day  said 
Jewell  repaired  to  said  Benowden's  house,  taking  with  him  one  John 
Showers.  That  said  Jewell  and  Showers  unexpectedly  found  at  the 
house  of  said  Benowden  one  Archibald  Mclntyre,  who  was  then 
residing  with  said  Benowden.  That  in  the  attempt  to  carry  out  the 
design  of  robbery,  both  said  Benowden  and  said  Mclntyre  were  there 
and  then — at  the  same  point  of  time,  to  wit,.about  6:30  o'clock  p.  x. 
of  the  eleventh  day  of  March,  1883,  killed  by  said  Jewell  and 
Showers. 

' '  y .  Said  Majors  was  not  present,  neither  did  he  personally  par- 
ticipate in  the  said  act  of  killing  said  Benowden  and  Mclntyre,  or 
either  of  them,  except  counseling  and  advising  said  Jewell  to  com- 
mit said  robbery  as  aforesaid. 

"YI.  The  foregoing  evidence  and  facts  are  substantially  the  evi- 
dence and  facts  adduced  upon  the  trial  of  said  Lloyd  L.  Majors 
upon  the  trial  heretofore  had  in  this  court,  upon  said  information, 
for  the  murder  of  William  P.  Benowden,  and  which  are  to  be 
adduced  and  proven  in  support  of  the  information  now  pending,  to 
which  the  said  Lloyd  L.  Majors  has  pleaded  a  former  conviction, 
should  the  same  be  put  in  issue  by  a  plea  of  not  guilty. 

"  YII.  It  is  stipulated  and  agreed  by  the  plaintiffs  and  the  de- 
fendant as  follows :  The  foregoing  statement  of  evidence  and  facts 
are  hereby  admitted  to  be  true,  solely  for  the  purpose  of  determin- 
ing the  issue  now  pending  in  this  court  on  the  plea  of  former  con- 
viction, and  shall  be  read  in  evidence  on  the  trial  of  said  issue  as 
the  evidence  of  the  case,  together  with  the  record  of  the  case  of  the 
People  againstLloyd  L.  Majors  for  the  murder  of  William  P.  Benow- 
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den,  heretofore  tried  in  this  oourt^  oohsisting  of  the  jadgment-roll 
and  the  minutes  of  the  court  in  said  cause." 

The  defendant  was  first  prosecuted  for  and  convicted  of  the  mur- 
der of  said  Benowden,  and  as  it  is  stipulated  in  the  agreed  state- 
ment of  facts  on  which  he  was  tried  in  the  present  case  on  his  plea 
of  former  conviction,  that  Benowden  and  Mclntyre  were  ''at  the 
same  point  of  time,  to  wit,  about  6:30  o'clock  p.  M.  of  the  eleventh 
of  March,  1883,  killed  by  said  Jewell  and  Showers,"  it  is  therefore 
claimed  that  defendant  has  been  once  in  jeopardy ^  and  cannot  now 
be  prosecuted  for  the  murder  of  Mclntyre.  In  support  of  this 
ground  of  defense,  defendant  relies  upon  numerous  adjudged  cases, 
and  it  must  be  conceded  that  the  general  principle  is  too  well 
established  to  admit  of  controversy,  that  the  law  will  not  allow  the 
people  to  maintain  a  second  prosecution  after  a  former  trial  and  con- 
viction or  acquittal  of  a  party  for  the  same  offense.  The  cases  most 
strongly  relied  upon  on  the  part  of  the  defense  we  will  now  proceed 
to  examine. 

The  first  is  the  case  of  Damon  v.  The  State,  2  Tyler  (Vt.),  387, 
in  which  it  appeared  that  the  defendant  had,  in  the  same  affray  and 
by  the  same  stroke,  cut  two  persons,  and  having  been  convicted  of 
wonnding  one  of  the  parties,  it  was  held  that  the  plea  of  autrefois 
acqffit  was  well  pleaded  to  an  indictment  for  wounding  the  otner. 
In  delivering  the  opinion  of  the  court  the  learned  judge  savs :  **  The 
indictment  charges  the  defendant  with  having  disturbed  the  public 
peace  by  assaulting  and  wounding  one  of  its  citizens.      For  this 
crime  he  shows  that  he  has  been  legally  convicted  by  a  court  of 
competent  jurisdiction.     He  cannot,  therefore,  be  again  held  to 
answer  in  this  court  for  the  same  offense."     On  the  theory  that  both 
indictments  were  for  ''the  same  breach  of  the  peace,"  and  not  for 
wounding  two  persons  bj  the  same  wrongful  act,  the  case  may  be 
harmonized  with  authorities  which  will  be  hereafter  referred  to  in 
this  opinion.     Another  case  relied  on  is  that  of  The  State  v.  Cooper, 
13  N.  J.  L.  B.  361.      The  defendant  was  indicted  for  the  crime  of 
murder,  committed  in  feloniously  setting  fire  to  and  burning  the 
dwelling-house  of   one  Balph   Smith,    in  which  was  one  Joseph 
Hooper,  who  was  burned  to  death.   To  the  indictment  the  defendant 
interposed  the  plea  of  former  conviction  on  an  indictment  for  the 
crime  of  arson,  committed  in  setting  fire  to  and  burning  the  same 
dwelling-house.     The  plea  was  sustained,  and  the  court  in  its  opin- 
ion says:    ''It  is  a  maxim  of  the  common  law  that  no  man  is  to  be. 
brought  in  jeopardy  of  his  life  more  than  once  for  the  same  offense. 
*    *     *     Upon  this  principle  are  founded  the  pleas  of  autrefois 
acquit  and  autrefois  convict.     The  writers  on  the  subject  concur  in 
stating  that  these  pleas  must  be  upon  the  prosecution  for  the 
same  identical  act   and  crime:    4«  BI.  Com.   336;  1    Ch.   Cr.   L» 
452-462.     But  says Chitty,  p.  465:     'It  is  not  in  all  cases  neces- 
sary that  the  two  charges  should  be  precisely  the  same  in  point  of 
degree,  for  it  is  sufficient  if  an  acquittal  of  the  one  would  show  that 
the  defendant  could  not  have  been  guilty  of  the  other.'     Thus  a  general 
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acquittal  of  murder  is  a  discharge  upon  an  indictment  for  man- 
slaughter on  the  same  person,  because  the  latter  charge  was  included 
in  the  former.  ^  'i'  ^  At  first  view  it  appears  as  if  there  were 
two  crimes  distinctly  indictable  and  punishable.  But  our  sense  of 
justice  is  shocked  by  the  idea  that  a  man  shall  be  convicted  and 

{)uni8h6d  for  the  arson,  with  that  measure  of  punishment  whioh  the 
aws  mete  out  to  those  guilty  of  that  crime,  and  that  afterwards  for 
a  perfectly  accidental  and  involuntarr  killiog  he  shall  be  liable  to 
the  same  punishment  of  death,  which  is  inflicted  on  the  willful  and 
malicious  murderer.  In  the  case  before  us  the  killing  uxms  a  simj^ 
consequence  of  the  burning^  and  there  is  no  pretense  tnat  it  was,  in 
point  of  fact,  intentional."  We  have  quoted  from  the  opinion  at 
some  length  to  show  how  far  it  bears  upon  the  case  we  are  now  con- 
sidering. 

A  third  case  is  that  of  Clem  y.  The  State,  52  Ind.  420,  in  which 
Downey,  J.,  deliyering  the  opinion  of  the  court,  says:  ''It  does  not 
follow  Decause  one  of  the  indictments  was  for  the  murder  of  Nancy 
Jane  Young  and  the  other  for  the  murder  of  Jacob  Young,  that  the 
crime  is  not  the  same.  If  the  same  act  of  the  defendant  resulted  in 
the  death  of  both  of  them,  there  was  but  one  crime.  When  by  the 
discharge  of  a  firearm,  or  a  stroke  of  the  same  instrument,  an  injury 
is  inflicted  upon  two  or  more  persons,  or  their  death  is  produced^ 
there  is  but  one  crime  committed."  This  case  is  an  authority  in 
fayor  of  the  defendant,  if,  as  his  learned  counsel  contends,  the  stip- 
ulation means  that  the  death  of  Benowden  and  Mclntyre  resulted 
from  one  and  the  same  act — a  question  which  we  will  consider  here- 
after. 

The  cases  of  Copenhayen  y.  The  State,  14  Ga.  8,  and  Holt  y.  The 
State,  38  Id.  187,  are  also  cited  on  behalf  of  the  defendant;  and 
it  is  there  said  that  **the  plea  of  autrefois  acquU  or  convicl,  is 
sufficient  wheneyer  the  proof  shows  the  second  case  to  be  the  same 
transaction  with  the  first."  The  question  how  far  the  authority  of 
these  cases  agrees  with  other  kindred  cases  depends  on  what  is 
meant  by  the  word  "transaction." 

The  foregoing  reyiew  of  the  cases  relied  on  in  support  of  defend- 
ant's plea  of  former  conyiction  will  suffice  for  the  purposes  of  this 
opinion,  and  we  will  now  proceed  to  the  examination  of  some  of  the 
cases  cited  by  the  prosecution. 

It  is  claimed  that  the  case  in  52  Indiana  has  been  oyerruled  by 
the  same  court  in  the  two  later  casesj^of  State  y.  Elder,  65  Lad.  282, 
and  State  y.  Hattebaugb,  66  Id.  223.  In  the  first  case  (reported  in 
65  Ind.),  the  rule  on  the  subject  we  are  now  treating  is  stated  as 
follows:  ''  When  the  same  facts  constitute  two  or  more  offenses, 
wherein  the  lesser  offense  is  not  necessarily  included  in  the  greater, 
and  when  the  facts  necessary  to  ponyict  in  the  second  prosecution 
would  not  necessarily  haye  conyicted  in  the  first,  then  the  first  pros- 
ecution will  not  be  a  bar  to  the  second,  although  the  offenses  toei't 
both  committed  at  the  same  time  and  by  the  same  act.'^  And  in  the 
other  case  (66  Ind.)  it  said :  ' '  The  usual  test  by  which  to  determine 
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whether  the  former  conviction  or  acquittal  was  for  the  saone  offenae 
as  that  chained  in  the  second  prosecution,  and,  therefore,  whether 
the  former  is  a  bar  to  the  latter,  is  to  inquire  whether  the  evidence 
necessary  to  sustain  the  latter  would  have  justified  a  conviction  in 
the  former  case." 

Testing  the  case  of  Clem  v.  The  State,  suvra,  bv  the  rule  laid 
down  in  the  later  cases  referred  to  (66  and  d6  Ina.)»  it  would  be 
difficult  to  sustain  the  authoriiy  of  the  former.  Clem  being  indicted 
and  prosecuted  for  the  murder  of  Nancy  Young,  could  not,  on  such 
indictment  and  prosecution,  have  been  convicted  of  the  murder  of 
another  person,  to  wit,  Jacob  Young,  nor  vice  versa.  Indeed,  on  an 
indictment  for  the  murder  of  one  of  the  Youngs,  evidence  on  the 
part  of  the  prosecution  tending  to  prove  the  murder  of  the  other 
would  have  oeen  wholly  inadmissible  on  general  rules  of  evidence. 

We  now  come  to  cases  on  the  other  side,  more  directly  in  point. 
The  first  case  to  which  we  will  refer  is  that  of  the  State  v.  Standifer 
(6  Porter,  Ala.  523),  in  which  it  appears  that  two  persons,  John  W. 
F.  Long  and  Lei  A.  Long  were  injured,  one  killed  and  the  other 
wounded,  by  the  defendant  at  the  same  time  and  in  the  same  trans- 
action. For  the  murder  the  defendant  was  tried  and  acquitted,  and 
on  the  trial  for  the  wounding  be  pleaded  the  acquittal  m  the  mur- 
der case.  The  court  held  tlie  plea  bad,  and  stated  the  law  as 
follows:  * 'Cases  exist  in  which  a  minor  offense  may  be  discharged 
by  the  acquittal  of  the  individual  charged,  on  an  indictment  for  a 
major  offense,  but  these  are  cases  in  which  the  jury  trying  the  case 
could  have  lawfully  returned  a  verdict  for  the  lesser  crime.  Thus 
an  acquittal  for  murder  would  be  a  bar  to  an  indictment  for  man- 
slaughter. So  of  a  burglary,  when  the  same  indictment  included  a 
charge  of  larceny,  an  acquittal  would  be  a  complete  bar.  But  the 
reason  in  such  cases  is  that  the  jury  could,  if  the  evidence  was 
satisfactory,  have  convicted  tlie  offender  of  the  lesser  criminal 
charge.  In  the  present  case,  iu>  question  can  possibly  arise  as  to 
the  law.  The  offenses  have  uu  appearance  of  identity;  they  could 
not  be  included  in  the  same  indictment,  and  the  evidence  which 
would  produce  an  acquittal  of  the  one  might  produce  a  conviction 
of  the  other.'* 

The  next  case  is  thai  of  Teat  v.  The  State,  53  Miss.  439,  where 
it  was  held  that  ''T.  and  S.  lying  in  ambush  together,  each  armed 
with  a  double-barreled  shot-gun,  two  distinct,  but  almost  simul- 
taneous shots  were  fired  from  the  ambush,  by  which  G.  and  W.  were 
mortally  wounded,  and  S.  fired  a  third  shot  in  the  prostrate  body  of 
6.,  hela,  that  the  murder  of  G.  was  a  distinct  crime  from  that  of 
TV.,  and  that  for  each  of  the  offenses  T.  might  be  separately  tried; 
nor  could  he,  on  an  indictment  for  the  murder  of  W.,  successfully 
plead  former  jeopardy  in  having  been  already  tried  for  the  murder 
of  G.  A  putting  in  jeopardy  for  one  act  is  no  bar  to  a  prosecution 
for  a  separate  and  distinct  act,  merely  because  they  are  so  closely 
connected  in  point  of  time  that  it  is  impossible  to  separate  the  evi- 
dence relating  to  them  on  tlie  trial  for  one  of  them  first  had.*'    The 
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learned  judge  further  says :  ''  It  is  believed  that  no  well-considered 
case  can  be  found,  where  a  putting  in  jeopardy  for  one  act  was  held 
to  bar  a  prosecution  for  another  separate  and  distinct  one,  merely 
because  they  were  so  closely  connected  in  point  of  time  that  it  was 
impossible  to  separate  the  evidence  relating  to  them.*' 

In  Yaughan  v.  The  Oommonwealth,  2  Ya.  Oases,  273,  it  was  held 
that  "  if  a  person  be  indicted  for  shooting  S.  W.,  and  acquitted 
thereof,  and  then  indicted  for  shooting  J.  W.,  her  plea  of  axdrtfois 
<xcquit  will  not  be  supported,  although  the  same  act  of  shooting  is 
charged  in  each  indictment." 

Bishop,  in  his  work  on  criminal  law  (vol.  1,  sec.  1051),  speaking 
of  the  identity  of  offenses,  says:  "They  are  not  the  same — ^first, 
when  the  two  indictments  are  so  diverse  as  to  preclude  the  same 
evidence  from  sustaining  both;  or,  secondly,  when  the  evidence 
offered  on  the  first  indictment,  and  that  intended  to  be  offered  on 
the  second,  relate  to  different  transactions,  whatever  be  the  words 
of  the  respective  allegations;  or,  thirdly,'  when  each  indictment 
sets  out  an  offense  differing  in  all  its  elements  from  that  in  the 
other,  though  both  relate  to  one  transaction,"  etc. 

In  the  case  of  Freeland  v.  The  People,  16  111.  380,  it  was  held 
*'  that  it  is  no  bar  to  a  prosecution  for  a  riot  that  one  of  the  accused 
had  been  tried  and  convicted  and  fined  for  an  assault  and  battery 
arising  out  of  the  same  transaction  or  offense,  or  occurring  at  the 
same  time.  A  riot  may  embrace  an  assault  and  battery,  yet  a  con- 
viction of  the  latter  cannot  be  pleaded  in  bar  of  a  prosecution  for 
the  former."    See,  also,  Severin  v.  The  People,  37  111.  414. 

In  the  case  of  Commonwealth  v.  Boby,  12  Pick.  496,  the  conrfe 
says  that  "a  conviction  upon  an  indictment  for  an  assault  with 
intent  to  commit  murder  cannot  be  pleaded  in  bar  to  an  indictment 
for  murder."  And  further:  "Unless  the  first  of  the  two  indict- 
ments was  such  as  the  prisoner  might  have  been  convicted  upon, 
by  proof  of  the  facts  contained  in  the  second,  an  acquittal  or  con- 
viction on  the  first  can  be  no  bar  to  the  second." 

In  the  case  of  Burns  and  Cary  v.  The  People,  1  Parker's  Gr.  Li. 
N.  T.  182,  the  supreme  court  of  New  York  holds  that  "  to  con- 
stitute a  bar,  the  offense  charged  in  both  indictments  must  be 
identically  the  same,  in  law  as  well  as  in  fact."  To  the  same  effect 
is  the  case  of  The  People  v.  Saunders,  4  Id.  196,  as  is  also  the 
case  of  Begina  v.  Morris,  10  Cox  C.  C.  480. 

We  might  cite  many  other  cases  laying  down  the  same  principle, 
but  we  will  content  ourselves  with  the  foregoing,  and  one  oUier 
case  from  our  own  reports.  We  refer  to  the  case  of  The  People  ▼. 
Alibez,  49  Cal.  452,  where  it  was  held  that  ''an  indictment  which 
charges  the  defendant  with  the  murder  of  three  persons  chaives 
three  offenses."  The  charge  was  that  the  defendant  administered  a 
poisonous  drug,  to  wit,  strychnine,  to  three  persons  at  one  and  the 
same  time,  and  the  trial  court  was  asked  to  arrest  the  judgment  on 
the  ground  that  the  indictment  charged  more  than  one  offense,  in 
violation  of  section  954  of  the  penal  code.     The  court  refused  to  ar- 
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rest  the  jndgment,  and  the  supreme  court  reversed  the  case.  This  is 
a  direct  authority  on  the  point  we  have  been  considering,  and  we  do 
not  doubt  its  correctness. 

On  the  trial  of  the  defendant  Majors  for  the  murder  of  Benowden 
he  could  not  have  been  convicted  of  the  murder  of  Mclutyre.  The 
two  crimes,  although  committed  at  one  time  and  by  the  same  act,  are 
entirely  different  in  their  elements,  and  the  evidence  required  to 
convict  in  the  one  case  very  different  from  that  essential  to  a  con- 
viction in  the  other. 

Tested,  then,  by  the  rule  laid  down  in  the  foregoing  cases,  the  plea 
of  former  conviction  was  not  sustained  on  the  trial  in  the  superior 
court  of  Santa  Clara  county. 

But  we  do  not  think  the  stipulation  means  that  both  Benowden 
and  Mclntyre  were  murdered  by  one  and  the  same  act.  It  might 
well  be  that  they  were  both  killed  at  the  same  point  of  time,  and  it 
does  not  follow  therefrom  that  the  murder  of  the  two  was  accom- 
plished by  one  act.  There  were  two  parties  directly  concerned  in 
the  murder,  and  each  of  them  might  have  discharged  his  weapon  at 
his  victim  at  the  same  moment  or  point  of  time,  and  yet  the  killing 
under  such  circumstances  would  Have  been  done  by  two  acts,  entirely 
separate  and  distinct  from  each  other.  Under  such  a  state  of  facts, 
the  authorities  all  agree  that  there  may  be  several  prosecutions,  and' 
the  burden  of  proof  was  on  the  defendant  to  show  that  there  was 
but  one  act,  which  caused  the  death  of  the  two.  But  even  on  this 
theory,  we  have  attempted  to  show  that  the  better  rule,  and  that  es- 
tablished by  the  great  weight  of  respectable  authority,  is  that  the 
murder  of  two  persons,  even  by  the  same  act,  constitutes  two  offenses, 
for  each  of  which  a  separate  prosecution  will  lie,  and  that  a  convic- 
tion or  acquittal  in  one  case  does  not  bar  a  prosecution  in  the  other. 

2.  Defendant's  second  point  is  that  the  court  erred  in  permitting 
the  introduction  of  counter  affidavits  on  defendant's  motion  for  a 
change  of  the  place  of  trial. 

Sections  103o  and  1034  of  the  penal  code  provide  for  the  removal 
of  a  criminal  action  on  the  application  of  defendant,  and  section 
1035  of  the  same  code  declares  that  "  if  the  court  is  satisfied  that 
the  representation  of  the  defendant  is  true,  an  order  must  be  made 
for  the  removal  of  the  action  to  the  proper  court  of  a  county  free 
from  a  like  objection."  It  is  claimed,  on  behalf  of  the  defense,  that 
when  a  sufficient  showing  for  such  removal  is  made  by  the  defend- 
ant's affidavit,  the  court  is  obliged  to  accept  as  true  the  facts  sworn 
to  bj  him,  and  the  people  cannot  controvert  his  statements  by  op- 
posing affidavits.  Tne  language  of  the  code  is  that  ''  if  the  court  is 
satisfied  that  the  representation  of  the  defendant  is  true,"  it  shall 
make  the  order  of  removal.  Is  it  not  a  fair  implication  from  the 
language  of  the  provision  that  counter  affidavits  may  be  filed  on 
behalf  of  the  people,  and  is  such  not  the  good  sense  of  the  law  in 
such  cases  ?  W  hen  the  proper  showing  is  made  by  the  defendant. 
the  court  would  be  obliged  to  make  the  order  of  removal,  if  counter 
affidavits  were  not  allowed;  but  the  court  must  be  satisfied  that  the 
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defendant's  affidavit  speaks  the  tnUh,  and  it  may  be  that  this  can  be 
shown  only  after  the  prosecution  has  been  allowed  to  file  ooimtei 
affidavits. 

Such  seems  to  have  been  the  view  taken  bv  this  court  in  People 
V.  Yoakum,  63  Gal.  570,  and  we  have  no  doubt  of  its  correctness. 

3.^  On  the  motion  of  the  prosecution  for  the  court  to  fix  a  day  for 
a  trial  of  the  case  the  defendant  objected  to  the  jurisdiction  of  the 
court  on  two  grounds:  First,  that  the  defendant  was  under  sentence 
of  life  imprisonment  in  the  state  prison;  and,  second,  that  an  ap- 
peal had  been  taken  and  was  still  pending  in  the  supreme  court  from 
the  order  of  the  superior  court  denying  a  new  trial  on  the  plea  of 
former  conviction. 

The  first  objection  is  answered  by  the  decision  of  this  court  in  the 
case  of  The  Teople  v.  Hong  Ah  Duck,  10  P.  0.  L.  J.  149,  and 
the  second  by  the  case  of  People  v.  Majors,  2  West  Coast  Bep. 
287. 

It  is  unnecessary  for  us  to  do  more  than  refer  to  these  cases.  The 
defendant  had  been  once  tried  on  his  plea  of  former  conviction,  and 
it  was  not  the  duty  of  the  court  to  grant  him  another  trial  on  that 
plea.  We  see  no  irregularity  in  the  proceedings  of  the  court  con- 
nected with  this  assignment  of  error. 

•  4.  The  fourth  ground  of  error  relied  upon  relates  to  the  impan- 
eling of  the  jury.  The  prosecution  was  allowed  to  challenge  jurors 
peremptorily  under  subdivision  8  of  section  1074  of  the  penal  code, 
which  provides  as  follows : 

'*  If  the  offense  charged  be  pimishable  with  death,  the  entertain- 
ing of  such  conscientious  opinions  as  would  preclude  his  finding  the 
defendant  guilty,  in  which  case  he  must  neither  be  permitted  nor 
compelled  to  serve  as  a  juror.*' 

It  is  claimed  that  inasmuch  as  the  crime  of  murder  is  not  fieces- 
sarily  punishable  by  death,  therefore  the  above  subdivision  of  sec- 
tion 1074  does  not  apply.  We  cannot  vield  our  assent  to  this  view 
of  the  law.  Murder  may  be  punished  under  the  code  by  death, 
but  if  jurors  in  the  case  entertain  conscientious  scruples  asainst  the 
infliction  of  the  death  penalty,  the  law  inflicting  that  penatir  would 
be  a  dead  letter  on  tiie  statute  book.  It  has  always  been  held,  so 
far  as  our  experience  or  knowledge  goes,  that  the  provision  of  the 
code  referred  to  applies  in  all  prosecutions  for  murder,  and  we  have 
no  doubt  that  it  does. 

5.  The  next  objection  involves  another  (question  concerning  the 
right  of  peremptory  challenges.  It  is  said  that  the  prosecution 
*' passed  the  jurors,  declining  to  exercise  any  challenge,  the  de- 
fendant being  then  called  upon  to  exercise  his  peremptory  chal- 
lenges, if  any  he  had.  The  defendant  then  challenged  one  juror, 
and  the  prosecution  then  immediately  demanded  to  challenge  one  of 
said  jurors,  and  was  allowed  to  do  so,  against  the  defendant's  ob- 
jection." 

This,  it  is  claimed,  was  a  violation  of  section  1088  of  the  penal 
code,  which  provides  '*  if  all  challenges  (for  cause)  on  both 
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are  disallowed  either  party,  first  the  people  and  then  the  defendant 
may  take  a  peremptory  challenge,  unless  the  parties'  peremptory 
challenges  are  exhaustea." 

In  the  case  of  The  People  v.  McCarthy,  48  Cal.  657,  it  was  held 
"that  if  the  prosecution  in  a  criminal  case  pass  the  jury  to  the 
defendant,  who  declines  to  make  any  challenge,  the  prosecution 
may  then  interpose  a  peremptory  challenge  to  a  juror  before  he  is 
sworn."  It  is  true  the  foregoing  case  differs  slightly  from  this, 
inasmuch  as  in  that  case  the  defendant  did  not  interpose  any  chal- 
lenge, whereas,  as  in  this  case,  he  did;  but  we  do  not  think  that  the 
difference  between,  the  facts  of  the  two  cases  in  any  manner  affects 
the  principle  applicable  to  both.  It  is  there  said  that  the  prosecu- 
tion had  not  accepted  the  jury  by  only  passing  them  to  the  other 
side. 

At  most,  the  action  of  the  court  was  an  irregularity,  not  affecting, 
so  far  as  we  can  see,  any  substantial  right  of  the  defendant,  and 
one  which  does  not  call  for  a  reversal  of  the  judgment:  Penal 
Code,  sec.  1268;  People  y.  Sprague,  63  Cal.  491. 

6.  The  admission  of  certain  eyidence  showing,  or  tending  to 
show,  that  Benowden's  person  and  clothing  had  been  burned,  is  the 
next  matter  complained  of.  We  do  not  clearly  perceive  what  objec- 
tion could  have  been  made  to  the  admission  of  this  evidence.  The 
production  of  the  bloddy  clothing  worn  at  the  time  by  the  victim  of 
a  homicide  is  a  matter  of  common  practice,  and  certainly  it  would 
be  permitted  for  the  jury  to  view  the  remains  of  the  deceased,  as 
they  are  allowed  under  tne  express  provision  of  the  code  to  view 
the  premises  where  the  homicide  was  committed.  Sometimes  bodies 
are  exhumed  for  the  purpose  of  procuring  evidence  against  the 
accused.  The  condition  in  which  the  body  and  clothing  were  found 
was  properly  admitted  in  evidence.  The  surrounding  circumstances 
may  always  be  shown  as  a  part  of  the  res  geske:  1  Greenl.  Ev., 
sec.  108. 

7.  The  conversations  admitted  in  evidence  between  defendant 
and  Jewell  all  occurred  at  one  time  and  were  properly  admitted. 
At  the  time  the  main  transaction  was  discussed,  tnose  other  matters 
were  spoken  of.  If  they  had  not  been  talked  about  at  the  same 
time,  and  in  the  course  of  the  same  conversation,  they  would  have 
been  inadmissible.  But  independent  of  this,  they  were  stricken 
out  on  motion  of  defendant's  counsel,  and  the  jury  were  instructed 
not  to  consider  them.  This  was  of  itself  sufficient  to  cure  any 
error  there  might  have  been  in  their  admission. 

8.  Defendant  complains  of  the  action  of  the  court  in  giving  and 
refusing  certain  instructions.  We  have  examined  the  instructions 
given,  and  think  they  contain  a  correct  exposition  of  the  law  applicable 
to  Uie  case.  We  have  also  examined  the  instructions  refused,  and 
think  the  action  of  the  court  in  refusing  them  was  correct. 

We  have  now  considered  all  the  points  in  the  case  made  by  the 
learned  counsel  for  the  defense,  and  have  endeavored  to  answer 
them. 
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No  error  is  f oand  in  the  case  which  calls  for  a  reversal  of  ike 
judgment  below,  and  the  same  is,  therefore,  affirmed,  together  with 
the  order  denying  a  new  trial. 

Judgment  and  order  affirmed. 

Mybick,  J.,  Boss,  J.,  MoKee,  J.,  Thornton,  J.,  MoEinstbt,  J., 
and  Shabpstein,  J.,  concurred. 


No.  10,940. 

People  t;.  Ehbing. 

fDepartmnt  Two,    FUed  April  1,  1884. 

RoBBEBT — Statement  or  Person  Bobbed — Res  Gbstjl— On  a  trial  for  robbeiy,  after 
the  prosecuting  witness  has  testified  '*that  he  thooRht  that  he  had  been  knocked  down  aad 
hb  watch  [the  property  claimed  to  have  been  taken]  was  taken  from  him  without  hisooDsent. 
but  of  this  he  was  not  certain,"  the  prosecution  cannot  give  evidence  of  a  statement  of  radi 
witness,  made  some  time  after  the  slleged  robbery  occurred,  and  not  in  the  presence  of  the 
<iefendant,  to  the  efifect  that  he  had  **been  knocked  down  and  robbed."  ouch  statemeot 
forms  no  part  of  the  ru  gettat. 

Appeal  "from  a  judgment  of  the  superior  court  of  Stanislaus 
county,  entered  upon  a  verdict  convicting  the  defendant  of  robbeiy, 
and  from  an  order  refusing  him  a  new  trial. 

MaddoXf  Minor  and  Whitby,  for  the  appellant. 
AUomey-General,  for  the  respondent. 

Sharpstein,  J.  The  court  erred  in  admitting  evidence  of  a  state- 
ment made  by  Pinkston,  the  person  alleged  to  have  been  robbed 
by  the  defendant,  to  the  witness  Dallas.  The  statement  was  not 
made  in  the  presence  of  the  defendant,  and  there  is  nothing  in  the 
record  that  shows  it  was  anyUiing  more  .than  a  narrative  of  a  past 
occurrence.  It  was  an  isolated  conversation  held  between  Pinkston 
apd  the  witness,  some  time  after  the  events  narrated  had  transpired; 
but  how  long  after  does  not  appear.  Pinkston,  when  on  the  witoees 
stand,  did  not  attempt  to  state  when,  where  or  by  whom  the  alleged 
robbery  was  committed. 

He  testified  that  he  had  a  watch  at  11  A.  K.,  and  between  1  and  2 
p.  M.  he  missed  it.  He  thought  he  had  been  knocked  down,  and 
that  the  watch  had  been  taken  from  him  without  his  consent.  Bat  of 
that  he  was  not  positive.  This  was  what  he  stated  when  under  oaik. 
The  prosecution  was  permitted  to  prove  that,  when  not  utukr  oaih,  he 
had  positively  stated  he  had  been  "  knocked  down  and  robbed." 
It  does  not  appear  that  he  then  stated  what  he  had  been  robbed  of, 
or  who  had  knocked  him  down  and  robbed  him. 

This  illustrates  very  clearly  the  objection  to  the  admission  of 
such  evidence.  Judges  and  law-writers  have  differed  as  to  when 
statements  must  be  made  in  order  to  be  admissible  in  evidence  as 
part  of  the  res  gesice.  But,  so  far  as  we  are  advised,  there  is  no 
reported  case  in  which  such  evidence  has  ever  been  admitted  under 
circumstances  at  all  similar  to  those  under  which  it  was  admitted 
in  this  case. 

Judgment  and  order  reversed. 

Thornton,  J.,  and  Myriok,  J.,  concurred. 
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No.  10,913. 

People  v.  Bobinson. 

DepaHmerU  Tw>,    Filed  April  I,  1884- 

Handiito  Fobm  of  Vkrdict  to  Jury. — It  is  neither  an  error  nor  an  irregnlarity  for  the 
derk  to  hand  to  the  jury,  when  they  are  leaving  the  court-room  .to  consider  the  veraict,  vari- 
OQS  fbnns  of  verdict  corresponding  to  those  which  they  were  instructed  mifl[ht  be  brought  in. 

Appeal  from  a  jadgment  of  the  superior  court  for  the  city  and 
countj  of  San  FrauQisco,  entered  upon  a  verdict  convicting  the  de- 
fendant of  robbery,  and  from  an  order  denying  him  a  new  trial. 
The  opinion  states  the  facts. 

John  D.  Wkaley,  for  the  appellant. 
AUomey-Generalf  for  the  respondent. 

Shabpstein,  J.  The  court  did  not,  as  appellant's  counsel  claims, 
"  charge  the  jury  that  under  the  information  their  verdict  must  be 
either  guilty  of  robbery,  guilty  of  grand  larceny  or  not  guilty;  '*  but 
did  charge  them  that  they  might  find  a  verdict  of  guilty  of  either  of 
the  offenses  above  specified  or  might  find  a  verdict  of  acquittal,  as 
ihey  deemed  proper.  The  jury  were  not  told  that  they  could  not 
find  any  other  verdict,  and  the  court  was  not  requested  to  charge 
them  that  they  could. 

It  appears  that  when  the  jury  were  leaving  the  court-room  on 
their  way  to  the  jury-room,  the  clerk  handed  them  three  forms  of 
verdict  corresponding  to  those  mentioned,  and  that  they  returned 
one  of  them  as  their  verdict.  That  is,  they  found  the  defendant 
guilty  of  robbery,  the  highest  crime  of  which  they  could  find  him 
guilty  under  the  information.  This  does  not,  in  our  opinion,  con- 
stitute an  error  or  even  an  irregularity. 

Judgment  and  order  affirmed. 

TflOBNTON,  J.,  and  Mtbigk,  J.,  concurred. 


No.  10,902. 

People  v.  Cabty. 

DepartmetU  Two.    Filed  April  S,  1884- 
Kcw  Trial  Granted  on  the  ground  of  newly  disoovcred  evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant of  manslaughter,  and  from  an  order  denying  him  a  newv 
triaJ.     The  opinion  states  the  facts. 

H.  E.  Highton,  for  the  appellant. 
AUorney-Genercdy  for  the  respondent. 
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The  Court.  In  this  caase  the  defendant  moved  for  a  new  trial 
on  the  ground,  inter  alia,  of  newly  discovered  evidence.  We  have 
examined  the  affidavits  as  to  such  newly  discovered  evidence,  and 
think  that  they  bring  the  application  within  the  rules  of  law,  and 
that  defendant  should  have  a  new  trial. 

The  judgment  and  order  are  reversed,  and  cause  remanded  that 
it  may  be  &ied  anew* 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

{CorUinued,) 

RiPABIAN  PbOFBIETOBS  AMD  RlPABUN  RlGHTB  ON  PbZYATB   StBEAMS. 

XMdh.  The  general  statutes  and  seBsion  laws  of  this  territory  con- 
tain an  elaborate  and  detailed  system  of  regulations  devoting  the  water 
of  all  streams  to  the  purpose  of  irrigation.  The  common-law  doctrines 
concerning  property  in  the  waters  of  streams,  and  ''  riparian  rights,"  are 
completely  abrogated.  The  leading  statute  concerning  irrigation"  pro- 
.  Tides  for  the  formation  of  irrigation  districts;  the  citizens  of  such  dis- 
tricts may  be  organized  into  irrigation  companies,  and  may  elect  trustees 
for  the  management  of  these  companies;  a  tax  may  be  levied  upon  the 
lands  in  each  district  benefited  in  order  to  defray  expenses;  land  may- 
be condemned  for  ditches,  etc. ;  all  ditches  and  other  works  become  the- 
property  of  the  company,  etc.  No  irrigation  company  shall  be  entitled 
to  divert  the  waters  of  any  stream  to  the  injury  of  any  irrigation  com- 
pany or  person  holding  a  prior  right  to  the  use  of  said  water." 

A  more  recent  statute  regulates  the  use  of  water  by  private  persons, 
and  protects  their  rights  to  such  use,  supplementary  to  the  former  sys- 
tern."*  The  selectmen  of  each  county  are  made  ''  water  commis- 
sioners,'' and  have  general  power  to  manage  irrigation,  and  to 
regulate  the  use  and  distribution  of  water  among  the  land-owners  of 
their  respective  counties.  This  statute  contains  provisions,  not  found  in 
any  other  legislation,  which  divide  the  vested  rights  of  private  persons 
to  use  water  for  domestic,  agricultural,  manufacturing  and  all  other  ben- 
eficial purposes,  into  two  grades,  "  primary  "  and  '^secondary," of  which 
the '' secondary"  is  the  subordinate  grade."  The  ''primary"  vested 
rights  exist,  (1)  when  any  person  or  persons  shall  have  taken,  diverted,  and 
used  any  of  the  unappropriated  water  of  any  natural  stream,  lake,  or 
lake  or  spring  or  other  natural  source  of  supply  ;  (2)  when  any  person  or 

» (>)mp.  Lftws  of  Utah  (1876),  ]^p.  219-225,  ^  Ses.  Laws  of  1880,  pp.  86-41.     "  An  act 

"  An  act  to  incorporate  irrigation  oompa-  for  the  recordinfi:  vested  rights  to  the  lue  of 

met,"  passed  January  20,  1865;  amended  in  water,  and  regulating  their  exercise.'* 

Ses.  Laws  of  1878,  pp.  4^-^.  »  Ibid.,  §§  6  and  7. 

»Sefl.  Laws  of  1878,  p.  58,  §  7. 
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persons  shall  have  had  open,  peaceable,  uninterrupted,  andcontinuonsnse 
of  water  for  a  period  of  seven  years.  *'  The  secondary"  rights  exist,  snb- 
ject  to  the  ''primary,"  (1)  when  the  whole  water  of  any  stream,  lake,  or 
spring,  or  other  natural  source  of  supply,  has  been  taken,  diverted  and 
used  by  prior  appropriators  for  a  part  or  parts  of  each  year,  and  other  per- 
sons have  subsequently  appropriated  said  water  during  other  parts  of  said 
year ;  and  (2)  when  the  unusual  increase  of  the  water  of  a  stream,  over  and 
Above  its  average  amount  for  seven  years,  has  been  appropriated  and 
used  by  any  persoi^  or  persons,  and  the  ordinary  or  average  flow  of  the 
same  stream  has  been  appropriated  and  used  by  other  persons. 

In  Oregon  and  Washington  Territory  there  is  not,  so  far  as  I  have  been 
able  to  discover,  any  legislation  whatever  concerning  the  use  of  water 
or  property  in  natural  streams  and  lakes,  or  the  rights  of  riparian  propri- 
etors. The  necessity  for  any  such  special  legislation,  it  may  be  assumed, 
does  not  exist  in  these  commonwealths. 

n.  27i6  effed  of  this  legislation. 

It  is  plain  from  the  foregoing  summary  that  in  the  state  of  Colorado, 
and  in  the  territories  of  Montana,  Idaho,  Dakota,  Wyoming,  New  Nexico, 
Arizona,  and  Utah,  the  legislation  has  wholly  abandoned  and  abrogated 
all  the  common-law  doctrines  concerning  private  property  in  streams  and 
lakes,  and  concerning  the  ''riparian  rights"  of  "riparian  proprietonk" 
The  statutes  in  express  terms  apply  to  all  streams,  as  well  those  run- 
ning through  public  lands  as  those  bordered  by  the  lands  of  private 
owners.  No  exception  from  their  operation  is  made  in  favor  of  persons 
owning  land  on  the  banks  of  a  stream.  Under  these  statutes  no  propri- 
etor derives  any  legal  benefit  or  advantage  from  the  fact  that  his  land  is 
immediately  adjacent  to  a  stream.  Unless  he  has  made  an  actual  appro- 
priation and  diversion  of  its  water  for  the  use  of  his  own  land  he  is 
liable  to  have  perhaps  the  entire  stream  appropriated  and  diverted  away 
for  the  benefit  of  a  proprietor  whose  land  is  situated  at  any  distance  from 
the  stream.  In  fact,  a  proprietor  immediately  adjoining  a  stream  is,  by 
reason  of  his  position,  subject  to  a  liability  which  must  often  be*  a  grievous 
burden  upon  the  land,  and  a  serious  interference  with  his  rights  of  pri- 
vate property,  namely,  the  liability  to  which  his  land  is  exposed  of  hav- 
ing ditches  or  canals  constructed  across  it  without  his  consent,  for  the 
purpose  of  conducting  water  from  the  stream  to  more  distant  lands. 
Even  though  this  right  of  aqueduct  across  the  land  of  a  private  owner 
must  be  acquired  by  condemnation,  under  the  exercise  of  the  power  of 
eminent  domain,  and  upon  payment  of  compensation,  still  it  must  be  a 
most  material  incumbrance  upon  all  riparian  owners,  and  hindrance  to 
their  enjoyment  and  free  use  of  their  own  property.  The  statutes  of 
one  territory  seem  to  go  to  the  extreme  of  permitting  canals  and  ditches 
to  be  constructed  across  the  lands  of  private  owners,  against  their  con- 
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sent,  without  any  condemnation  or  any  compensation.  Such  a  statutory 
proTision  seems  to  be  a  most  palpable  and  express  invasion  of  private 
property  rights,  and  it  is  difficult  to  understand  upon  what  principle 
its  Talidity  can  be  upheld.  And  yet  the  early  decisions  in  Colorado  seem 
to  hold  that  all  lands  of  private  owners  are  subject  to  the  rights  of  others 
to  locate  and  construct  irrigating  canals  and  ditches  over  them,  and  that 
the  statute  on  this  subject  is  simply  declaratory  of  the  common  law  in 
that  commonwealth." 

It  will  be  seen  that  the  legislation,  as  a  whole,  in  these  last-mentioned 
oommonwealths,  provides  in  fact  for  two  distinct  systems.     One  of  these 
IB  -wholly  private;  permits  private  owners  to  appropriate  the  water  of 
any  stream,  and  to  conduct  it  by  a  ditch  or  canal  to  his  own  lands.    All 
disputes  between  two  or  more  appropriators  or  claimants,  under  this 
system,  must  generally  be  settled  by  judicial  proceedings,  or  appropriate 
actions,  in  which  the  priority  of  the  appropriation  must  determine  all  ques- 
tions of  priority  in  right.     The  other  system  is  public,  or  at  least  quasi 
public. >  It  provides  for  territorial  water  or  irrigation  districts  including 
a  communiiy,  or  space  of  territory  which  can  be  conveniently  irrigated 
by  the  same  supply,  drawn  from  the  same  source.     These  districts  are 
under  the  general  control  of  county  governments;  have  local  or  district 
dmcials,  whose  powers  relate  to  the  location,  construction,  and  main- 
tenance of  a  system  of  canals  for  each  district,  to  the  raising  of  money  to 
defray  the  expense  of  their  construction  and  maintenance,  to  the  distribu- 
tion of  water  among  the  landed  proprietors  in  the  districts,  and  other  like 
matters.    I  shall  not,  at  present,  discuss  the  policy  of  this  legislation. 
Nor  shall  I  make  any  attempt  to  suggest  and  examine  the  questions 
-which   must  arise  from  the    particular   provisions  of  these  statutes. 
Hitherto  very  few  cases  have  come  before  the  courts  involving  a  judicial 
interpretation  of  these  legislative  systems,  and  it  would  be  useless  to  spec- 
nlate  concerning  any  possible  interpretation  in  the  future.    It  is  enough  to 
say  that  in  each  of  these  commonwealths,  the  statutes  have  covered  the 
-whole  ground,  entirely  displacing  the  common-law  doctrines;  and  the 
labors  of  their  courts  will  be  confined  to  the  propel^  construction  and  ap- 
plication of  the  statutory  rules.     Without  attempting  any  further  exam- 
ination of  these  statutes,  which  so  completely  displace  the  common-law 
doctrine,  I  shall  confine  myself  to  the  law  concerning  riparian  rights, 
riparian  proprietors,  and  the  use  of  streams  flowing  through  private  lands, 
in  the  commonwealths  which  have  not  adopted  these  complete  statutory 
systems,  and  settled  all  questions  of  right  by  legislation.     These  com- 
monwealths are  the  states  of  California  and  Nevada. 

»    See    Tiinker  t.  NiobolB,  1    CoL  551;      Heiderer,  5  Id.  580. 
fl^liHi4wig  T.  Bominger,  4  Id.  100;  Chrisman  v. 
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m.   Water  rights  in  private  streams  in  California  and  Nevada. 

What  is  the  present  conditioii  of  the  law  of  Calif  oroia  concerning  tiie 
rights  of  priyate  owners  on  the  banks  of  natural  streams  to  use  the 
water  of  such  streams  ?  We  hare  already  seen  that  the  civil  code  f  ar- 
nidies  what  purports  to  be  a  system  of  rules  determining  and  regulating 
the  rights  of  water  in  all  streams,  public  and  private;  but  that  the  effeet 
and  operation  of  these  rules  are  rendered  at  least  doubtful,  and  perhaps 
nugatory,  in  their  application  to  streams  running  through  or  by  private 
lands,  by  the  final  provision,  §  1422 :  ' '  The  rights  of  riparian  proprietois 
are  not  affected  by  the  provisions  of  this  title. "  What  are  the  practical 
consequences,  with  respect  to  the  whole  legislation  of  the  code,  of  this 
restrictive  clause  ?  It  has  been  said,  by  way  of  answer,  that  this  clause 
is  not  restrictive,  and  that  it  can  produce  no  practical  consequence  upon 
the  legislation  as  a  whole,  because  (1)  under  the  law  of  California  inde- 
pendently of  the  code,  private  *'  riparian  proprietors  "  have  no  rights  as 
such  to  the  waters  of  the  adjoining  streams;  or,  (2)  the  *'  rights  of  ripa- 
rian proprietors  "  intended  to  be  saved  and  protected  are  simply  those 
which  are  not  inconsistent  with  the  preceding  provisions  of  the  title,  and 
which  are  not,  therefore,  taken  away  by  it;  those  rights,  in  short,  which 
still  remain  after  and  notwithstanding  the  previous  and  operative  sec- 
tions of  the  statutes.  Before  entering  upon  any  discussion  of  this  moat 
important  question,  it  will  be  expedient  to  collect  the  various  judicial 
authorities  bearing  upon  it,  which  will  aid  in  its  examination. 

There  seems  to  be  a  prevalent  opinion  that  the  common-law  doctrines 
concerning  "riparian  rights"  of  "riparian  proprietors "  upon  natural 
streams  have  no  existence  whatever  in  the  law  of  California;  that  the 
rights  of  all  private  owners  of  lands  bordering  upon  any  stream  are 
wholly  subordinate  and  subject  to  the  right  of  one  who  has  made  a 
prior  appropriation  and  diversion  of  its  water  to  any  extent  for  some 
beneficial  purpose;  that  priority  of  appropriation  and  diversion  deter- 
mines the  existence,  nature  and  extent  of  the  rights  to  the  waters  of  all 
natural  streams  among  all  persons.  This  opinion  is  wholly  unsupported 
by  judicial  authority.  It  is  directly  opposed  to  a  long  line  of  decisionB 
and  of  dicia  which  have,  in  the  clearest  manner,  both  prior  to  and  since 
the  codes,  recognized  the  common-law  doctrines  concerning  "  riparian 
rights,"  and  protected  "  riparian  proprietors  "  in  the  enjoyment  of  those 
rights,  to  some  extent  at  least,  although  they  have  not  fully  defined 
those  rights,  in  all  their  scope  and  detail.  The  correctness  of  this  state- 
ment will  clearly  appear  from  the  following  citations: 

In  the  very  latest  case,  which  related  wholly  to  the  appropriation  of 
the  waters  of  a  public  stream,  the  court  says:  "No  question  as  to  the 
use  of  the  waters  of  a  stream  by  riparian  proprietors  is  presented  by  this 
record.    There  is  nothing  in  the  pleadings  or  findings  to  indicate  thmt 
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when  all  the  waters  of  Lytle  creek  were  appropriated,  any  of  the  lands 
hy  or  throngh  which  the  creek  flows  had  passed  into  private  ownership.  "* 
The  conrt  here  expressly  recognizes  the  distinction  between  the  right  of 
appropriating  a  stream  flowing  through  the  public  lands,  and  the  right 
to  the  use  of  its  waters  after  anj  of  the  lands  by  or  through  which  it 
flows  have  been  acquired  by  private  owners.  In  the  recent  case  of  Ellis 
V.  Tone,**  the  private  proprietor  of  lands  bordering  on  a  stream  main- 
tained an  action  and  recovered  damages  for  a  diversion  of  the  water 
from  the  stream  made  by  the  defendant  in  1877.  The  decision  recognizes 
and  is  based  upon  the  existence  of  some  riparian  rights  held  by  the 
plaintiff  as  a  riparian  proprietor  on  the  stream.  The  opinion,  it  is  true, 
does  not  discuss  the  general  doctrine;  but  is  confined  to  an  examination 
of  certain  instructions  given  to  the  jury  at  the  trial,  and  the  entire  charge 
of  the  trial  judge  is  not  reported.  The  case,  however,  is  a  direct  author- 
ity for  the  existence  of  **  riparian  rights  "  under  the  common-law  doc- 
trines, at  least  to  some  extent.  The  decision  in  Pope  v.  Kingman**  is 
unambiguous  and  express.  A  stream  called  Lytle  creek  rises  on  public 
lands,  and  then  flows  through  private  lands,  including  those  of  the 
plaintiff  and  of  the  defendants.  The  plaintiff  received  the  patent  to 
his  tract  in  1872.  The  title,  or  at  least  the  possession  of  the  defendants, 
was  earlier.  The  defendants  had  diverted  and  used  all  the  water  of  the 
creek,  and  claimed  the  exclusive  right  to  do  so.  The  plaintiff  brought 
this  action  in  1877  to  quiet  his  title  to  the  use  of  the  water  as  a  riparian 
owner,  and  to  restrain  the  defendants'  diversion.  The  court,  after  hold- 
ing that  the  plaintiff's  action  was  not  barred  by  the  statute  of  limita- 
tions, says:  *'  The  principal  question  is,  whether  it  is  competent  for  the 
defendants,  by  the  mere  diversion  of  the  waters  of  Lytle  creek,  which  is 
an  nnnavigable  stream  flowing  across  the  lands  of  the  plaintiff,  to  deprive 
the  plaintiff  of  all  interest  or  right  of  any  nature  in  the  waters  of  that 
creek.  Js  being  owner  of  the  land,  the  plaintiff'  has  an  interest  in  the  living 
gtreamofwaier  flowing  over  the  land;  his  interest  is  that  called  the  *  riparian 
right/  It  is  not  necessaiy  in  this  case  to  define  in  detail  the  precise  extent 
of  the  riparian  rights  as  existing  in  this  country;  it  is  enough  to  say  that 
under  settled  principles,  both  of  the  civil  and  the  common  law,  the  riparian 
proprietor  has  a  tisufnwt  in  the  stream  as  it  passes  over  his  land.  The 
judgment  of  the  court  below  deprived  the  plaintiff  of  that  usufruct,  and 
declares  in  terms  '  that  plaintiff  has  no  right,  title,  nor  interest  in  said 
waters  or  any  portion  of  them.'  The  judgment  of  the  court  below  is 
therefore  modified  so  as  to  read  as  follows:  (1)  That  defendants  have 
nothing  as  against  the  plaintiff,  except  only  such  rights  as  any  of  them 
may  have  of  like  character  with  that  of  the  plaintiff,  as  being  riparian 

»Lytle  Creek  W.  Co.  t.  Perdrew,  1  West         " 58  CaL  289. 
Cowtfiep.8eft.  «64CaL3. 
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proprietors  of  land  bordering  on  said  stream,  and  (2)  that  none  of  defend- 
ants have  any  right,  title  nor  interest  in  or  to  the  waters  of  said  creek 
except  as  riparian  proprietors  as  aforesaid." 

The  rights  of  a  ''  riparian  proprietor"  were  also  admitted  and  pro- 
tected in  the  case  of  Creighton  v.  Evans.^  The  court  said:  **  It  is  admit- 
ted that  the  waters  of  Elk  bayou  flowed  in  its  natural  channel  through 
plaintiff's  land,  and  that  defendant  diverted  a  portion  of  the  water  to 
his  own  land  for  purpose  of  irrigation,  and  other  purposes.  It  is  not 
averred  that  he  is  a  riparian  owner,  and  as  such  entitled  to  use  any 
portion  of  said  water.  The  court  properly  instructed  the  jury  that 
plaintiff  was  entitled  to  recover  at  least  nominal  damages,  even  though 
he  had  suffered  no  actual  damages.  But  the  court  further  instructed 
the  jury  that  if  defendant  diverted  a  portion  of  the  water  for  a  useful 
purpose,  and  that  enough  water  was  left  in  the  stream  for  the  use  of  the 
plaintiff  for  watering  his  stock  and  for  domestic  purposes,  and  if  the 
plaintiff  was  not  damaged  by  the  diversion,  the  verdict  should  be  for 
the  defendant.  This  was  not  only  contradictory  to  the  first  instmo- 
tion,  but  was  erroneous  as  matter  of  law.  So  far  as  appears  on  the 
record,  defendant  was  not  entitled  to  divert  the  water  for  any  purpose, 
and  plaintiff  was  entitled  to  at  least  nominal  damages."  This  case  was 
decided  in  1878,  but  the  report  does  not  show  when  the  cause  of  action 
arose.  Several  cases  concerning  the  interference  with  or  use  of  subter- 
ranean water,  whether  percolating  through  the  soil  or  flowing  in  defined 
streams,  also  recognize  and  are  decided  in  accordance  with  the  settled 
common-law  rules  on  that  subject."  J.  N.  P. 

[to  BE  COMmnJXD.] 

M53CaL  66.  Id.  803;  Moeier  v.  Caldwdl,  7  Nev.  aO; 

"See  Hale  v.  McLea,  63  CaL  678:  Huston      Strait  v.  Brown,  16  Id.  817. 
V.  Leaoh,  63  Id.  262;  Hanson  v.  McOue,  42 
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INTERSTATE    EXTRADITION. 
In  Be  Bobb. 

Ms.  Samubl  T.  Spkab,  a  writer  of  reputation  upon  the  law  of  extradi- 
tion and  other  branches  of  the  law,  in  an  elaborate  article  published  in 
the  Albany  Law  Journal,  reviews  the  recent  decision  of  the  United  States 
circuit  court  for  the  ninth  circuit,  in  the  extradition  case,  In  re  Bobb,  1 
West  Coast  Bep.  439,  and  arrives  at  a  different  conclusion  from  that 
reached  by  the  court.  Having  been  counsel  in  the  case  of  Bobb,  and 
believing  the  action  of  the  court  to  be  in  strict  conformity  with  the  con- 
stitution and  laws  of  the  United  States,  I  desire  to  make  some  observa- 
tions upon  the  criticisms  of  the  learned  reviewer,  and  to  point  out  wherein 
I  think  his  views  are  untenable. 

Mr.  Spear  says:  "  There  can  be  no  doubt  that  the  governor  of  a  state 
in  issuing  his  warrant  for  the  arrest  and  delivery  of  a  fugitive  criminal^ 
upon  the  demand  of  the  governor  of  another  state,  is  acting  under  the 
authority  or  color  of  the  authority  of  the  United  States,  and  conse- 
quently,  that  the  arrest  and  detention  are  under  color  of  the  same  author- 
ity. The  arrest  and  detention  purport  to  be  under  the  authority  of  the 
United  States;  and  the  supreme  court  of  the  United  States,  in  Prigg  v. 
Commonwealth  of  Pennsylvania,  16  Pet.  539,  declared  the  law  of  con- 
gress giving  to  state  governors  this  authority  to  be  constitutional.  It 
is  on  this  ground  that  the  federal  courts  have  claimed  and  exercised 
jurisdiction  in  extradition  cases:  Ex  parte  Smith,  3  McLean,  121;  Matter 
of  Titus,  8  Ben.  411;  Matter  of  John  JLeary,  10  Id.  197;  In  re  Doo  Woon» 
18  Fed.  Bep.  898.  An  arrest  for  extradition  is,  in  this  respect,  essen- 
tially parallel  to  the  cases  cited  by  Judge  Sawyer:"  29  Alb.  Law  Jour, 
207. 

It  seems  to  me  that  in  this  passage  the  whole  case  is  surrendered.  It 
28  conceded  that  the  parties  having  Bayley  in  custody  were  acting  in  the 
execution  of  the  constitution  and  laws  of  the  United  States,  through  in- 
strumentalities or  agencies  appointed  by  virtue  of  the  authority  conferred 
by  the  laws  of  the  United  States,  and  were  exercising  powers  derived  from 
the  United  States,  without  which  they  could  not  lawfully  have  acted  at 
all  in  the  manner  they  did.  The  writer  makes  an  acute,  technical  criti- 
cism upon  the  term  "  officer,"  as  the  term  is  supposed  to  be  used  in  the 
constitution  of  the  United  States;  and  it  is  insisted  that  the  governor,  and 
others  acting  in  a  case  of  extradition  in  pursuance  of  the  authority  con- 
ferred by  the  constitution  and  laws  of  the  United  States,  can  not  be  officers 
of  the  United  States  in  the  sense  suggested;  that  if  they  are,  their  appoint- 
ment by  an  act  of  congress  would  be  unconstitutional,  and  consequently 
void.  Conceding  these  views  to  be  correct,  then,  these  officers  had  no 
other  authority  whatever  to  act,  and  the  question  as  to  the  authority  must 
still  be  determined  by  the  constitution  and  laws  of  the  United  States.  But 
his  arg^ument  would  apply  with  equal  force  to  a  large  number  of  other 
statutes  of  the  United  States,  many  of  them  nearly  as  old  as  the  govern- 
ment itself,  which  have  been  recognized  and  acted  upon  without  ob- 
jection, remonstrance,  or  successful  attack.  Whether  the  persons  acting 
are  officers  of  the  United  States  or  not,  in  the  limited  sense  indicated  by; 
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the  writer,  is  a  matter  that  can  not  affect  the  question  at  issue.  They 
are  instrumentalities  or  agencies,  appointed  and  employed  by  the  United 
States  within  their  constitutional  powers,  in  carrying  into  effect  the  con- 
stitution and  laws  of  the  United  States.  This  was  so  held  in  the  Prigg 
case,  as  is  admitted,  and  whether  the  state  officers  can  be  compelled  to 
execute  the  powers  conferred  is  also  wholly  outside  the  question  at  issue. 
If  they  do  accept  the  trust,  and  act,  they  act  solely  by  virtue  of  the  laws 
of  the  United  States.  The  supreme  court  does  not  limit  its  language  to 
officers  in  the  restricted  sense  of  that  term  in  which  Mr.  Spear  insists  it 
must  be  used.  The  language  in  the  Booth  case  is:  "  Or  other  authorized 
officer  or  agent  of  the  United  States:"  21  How.  523.  The  Prigg  case  and 
the  Booth  cases  grew  out  of  the  provision  of  the  act  of  1793  respecting 
fugitive  slaves,  the  same  act  providing  for  the  extradition  of  fugitives 
from  justice,  and  being  the  one  under  which  Bayley  was  arrested  and 
afterward  held  in  custody  by  Bobb.  * 

In  the  Prigg  case  it  was  held,  that  under  this  act  and  the  constitution 
of  the  United  States,  the  owner  of  a  slave,  or  his  attorney  or  agent,  was 
an  agent  under  the  law  clothed  with  entire  authority  in  every  state  in 
the  Union,  without  warrant  or  other  authority  than  the  statute  itself,  (o 
seisse  and  recapture  his  slave.  For  this  purpose  he  was  the  agent  of  the 
law.  The  owner,  or  his  agent  or  attorney,  having  seized  his  slave,  was 
authorized  by  the  third  section  of  the  act  "to  take  him  or  her  before 
any  judge  of  the  circuit  or  district  court  of  the  United  States,  residing 
or  being  within  the  state,  or  before  any  magistrate  of  a  county^  city,  or 
iovm  corporate,  wherein  such  seizure  or  arrest  shall  be  made,  and  upon 
proof  to  the  satisfaction  of  such  judge  or  magistrate,"  receive  a  certificate 
authoriziog  him  to  remove  the  slave  from  the  state.  The  state  magis- 
trates by  this  act  were  put  upon  precisely  the  same  footing  as  the  judges 
of  the  United  States  courts.  Now,  by  what  authority  did  the  owner  or 
his  agent  and  these  state  judges  and  magistrates  act?  In  executing 
the  laws  of  the  United  States,  of  what  sovereignty  were  they  the  officers, 
instrumentalities,  or  agents  ?  Certainly  not  of  the  state,  even  in  the 
cases  where  the  state  magistrate  acted.  Not  a  scintilla  of  the  authori^ 
exercised  was  derived  from  the  states,  whose  magistrates  in  other  re- 
spects and  for  other  purposes  under  the  state  laws  they  were.  But 
their  authority  to  act  in  the  matter  of  the  return  of  fugitive  slaves  was 
derived  from  another  section  of  the  same  act  of  congress  as  that  under 
which  Bobb  was  acting — the  latter  having  been  carried  into  the  revised 
statutes.  If  these  magistrates,  for  the  purposes  of  this  act,  were  state 
officers,  so  must  the  United  States  judges,  acting  under  the  same  statute, 
have  been  state  officers.  Both  classes  derived  all  their  authority  from 
the  same  sovereignty.  Numerous  other  acts  of  congress  in  like  manner 
confer  extensive  powers,  judicial  and  executive,  upon  state  officers,  in 
respect  to  matters  in  which  the  respective  states  have  no  concern  what- 
ever. As  examples,  section  1014,  revised  statutes,  authorizes  "any 
justice  or  judge  of  the  United  States,"  or  **  any  commissioner  of  the  cir- 
cuit court  of  the  United  States,"  or  "any  chancellor,  judge  of  a  supreme 
or  superior  court,  chief  or  first  judge  of  common  pleas,  mayor  of  a  cUy^juS' 
tice  of  the  peace,  or  other  magistrate  of  any  state  where  he  may  i)e  found," 
to  arrest,  imprison,  and  hold  to  bail  for  trial  before  the  court  having 
cognizance  of  the  case  any  party  committing  *'  any  crime  or  offense 
against  the  United  States." 


In  Be  Bobb.  601 

Seotion  4606  of  the  revised  statates  makes  it  an  offense  to  go  aboard  a 
vessel  under  certain  circumstances,  "  punishable  bj  a  fine  of  not  more 
ihan  two  hundred  doUars  and  by  imprisonment  for  not  more  than  sur  months, 
and  the  Tnaster  of  anj  such  vessel  may  take  any  such  person  so  going  on 
board  into  custody,  and  deliver  him  forthwith  to  any  constable  or  police 
officer,  to  be  by  him  taken  before  any  justice  of  the  peace  to  he  dealt  with 
{iccording  to  the  provisions  of  this  act;*'  that  is  to  say,  to  be  convicted  and 
punished.  Section  4522  authorizes  certain  penalties  of  defaulting  sea- 
men to  be  recovered  "  before  auj  justice  of  any  state ^  city,  town,  or  county 
of  the  United  Stales,  which  by  the  laws  thereof  have  cognizance  of  debts 
of  equal  value."  Section  3833  authorizes  all  causes  of  action  arising 
under  the  postal  laws  to  be  prosecuted  "before  ihQ  justices  of  the  peace, 
magistrates,  or  other  judicial  courts  of  the  several  states"  having  jurisdic- 
tion under  the  state  laws  of  equal  amounts  or  over  similar  punishments; 
*'  and  such  justices,  magistrates,  or  judiciary  shall  take  cognizance  thereof^ 
proceed  to  judgment  and  execution  as  in  other  cases,"  Section  4546  gives 
jurisdiction  in  obtain  cases  of  seamen's  wages  to  ''  any  judge  or  justice  of 
the  peace,  or  any  commissioner  of  a  circuit  court."  Section  3066  author- 
izes "  BLiLj  justice  of  the  peace  "  to  issue  search-warrants  on  the  application 
of  certain  designated  officers  of  the  United  States.  Section  5280  author- 
izes "  any  court,  judge,  commissioner  of  any  circuit  court,  justice,  or  other 
magistrate"  to  issue  warrants  of  arrest,  examine  and  remand  to  the  ship 
seamen  deserting  from  foreign  ships.  See  also  sections  4556-4559, 2181, 
1758, 1778,  1750.  No  oath  administered  by  any  notary  public  or  other 
state  officer  bas  any  validity  in  a  United  States  court  or  executive  de- 
partments of  the  general  government,  unless  such  officer  be  expressly 
authorized  to  administer  oaths  by  the  statutes  of  the  United  States.  His 
authority  under  the  state  laws  is  wholly  insufficient.  Here,  then,  are 
judicial  and  other  functions  and  powers  of  the  highest  nature,  in  which 
the  state  has  no  interest  whatever,  conferred  by  the  laws  of  the  United 
States  ui>on  certain  state  officers — powers  and  functions  which  no  one  of 
them  could  exercise  under  the  state  laws  or  as  state  officers,  or  in  their 
character  of  state  officers. 

Under  section  1014  of  the  revised  statutes,  the  judges,  justices  of  the 
peace,  and  other  state  officers,  as  committing  magistrates  in  case  of 
crimes  against  the  United  States,  exercise  the  same  powers,  and  by  vir- 
tue of  the  same  authority,  and  no  other,  as  does  the  chief  justice  and 
justices  of  the  supreme  court  of  the  United  States,  and  other  United 
States  judges  and  commissioners.  Under  this  statute,  with  reference 
to  the  jurisdiction  conferred,  they  stand  upon  an  equality  with  the  high- 
est judicial  officers  of  the  United  States:  United  States  v.  Schuman,  7 
Saw.  440;  Giant  Powder  Co.  v.  Cal.  V.  P.  Co.,  6  Id.  532;  Robinson  v. 
Satterlee,  3  Id.  140.  So  in  some  of  the  other  sections  cited,  jurisdic- 
tion is  conferred  upon  the  designated  state  officers,  not  merely  to  hold 
'  preliminary  examinations,  but  to  try  cases,  civil  and  criminal  in  their 
nature,  and  render  and  enforce  final  judgments  without  appeal.  Thus, 
under  the  laws  of  the  United  States,  they  are  authorized  to  exercise  ju- 
dicial functions  and  powers  of  the  highest  character,  in  relation  to  mat- 
ters in  which  the  state  has  no  concern  whatever,  and  over  which  the 
state  could  give  them  no  possible  authority.  They  take  part  in  the  ad- 
ministration of  the  laws  of  the  United  States.  They  act  by  virtue  of 
the  authority  of  the  United  States,  and  no  other.     The  fact  that,  with 
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reference  to  matters  of  the  state  government,  they  also  perform  other 
duties  under  the  state  laws,  can  not  affect  the  character  of  the  acts  per- 
formed solely  by  virtue  of  the  laws  of  the  United  States.  They  act  in  a 
double  capacity:  in  the  one  case,  they  act  as  officers  or  instrumentalities 
or  agents  for  the  administration  of  the  laws  of  the  United  States;  and  in 
the  other,  of  the  state.  And  the  fact  that  the  state  is  interested  in  the  act 
to  be  performed,  can  not  affect  the  character  iu  which  the  officer  or  instru- 
mentality performing  it  acts.  There  is  no  necessary  connection,  and, 
indeed,  no  connection  in  fact  or  in  law,  between  the  duties  performed  in 
the  two  distinct  capacities  in  which  they  act.  Congress  might  just  as 
well  confer  the  powers  referred  to  upon  any  other  persons  as  upon  those 
named.  The  omce  is  simply  used  instead  of  the  name  of  the  incumbent 
as  a  description  of  the  persons  upon  whom  jurisdiction  and  power  are 
conferred.  The  jurisdiction  and  power  to  be  exercised  is  derived  solely 
from  the  act  of  congress,  and  not  from  their  character  as  state  officers. 
It  was  doubtless  supposed  that  men  occupying  analogous  positions 
under  the  state  government  would  be  competent  to  perform  the  services 
indicated,  aud  tnat  it  would  be  more  conveuient  aud  economical,  in  view 
of  the  small  amount  of  services  of  the  kind  likely  to  be  required  to  con- 
fer the  jurisdiction  on  them,  than  to  maintain  a  separate  set  of  officers. 
Whatever  the  reason,  congress  has  seen  fit,  for  certain  purposes,  to  con- 
stitute certain  state  magistrates  and  certain  state  executive  officers  a  part 
of  the  judiciary  and  executive  force  of  the  United  States  government; 
but  while  executing  the  laws  of  the  United  States  by  virtue  of  their 
powers  thus  conferred,  their  official  acts  are  as  separate  and  distinct  from 
their  official  acts  as  state  magistrates  and  state  executive  officers  as  if 
they  held  no  state  office  whatever.  If  the  acts  under  the  laws  of  congress 
are  not  official  acts  with  respect  to  the  United  States,  they  certainly 
are  not  official  acts  with  respect  to  the  state. 

True,  congress  has  not  attempted  to  provide  for  compelling  the  gov- 
ernor to  act  under  the  extradition  laws,  either  by  mandamus  or  punish- 
ment criminally;  and  he  may  decline  to  act  with  impunity.  Neither  has 
it  made  any  provision  whereby  the  assumption  and  exercise  of  the  judi- 
cial functions  mentioned  in  the  numerous  sections  cited  can  be  compelled, 
and  the  several  state  officers  designated  might,  doubtless,  decline  with 
impunity  to  assume  the  jurisdiction.  But  where  they  do  assume  to  ex- 
ercise the  powers  and  functions  designated,  whether  governor,  judges, 
justices  of  the  peace,  or  ofherwise,  they  act  solely  by  virtue  and  in  exe- 
cution of  the  laws  of  the  United  States;  and  no  matter  by  what  name  we 
designate  them,  are  instrumentalities  or  agencies  employed  in  the  ad- 
ministration of  the  laws  of  the  United  States,  and  are,  within  the  lan- 
guage of  the  supreme  court  quoted,  "any  authorized  officer  or  agent  of 
the  United  States."  Whether  congress  has  power  to  compel  by  coercive 
means  the  assumption  by  the  governor  or  other  officers  of  the  state  men- 
tioned, and  the  exercise  of  the  power  conferred  on  them,  is  a  qaestion 
not  pertinent  to  the  present  discussion,  as  no  such  legislation  as  to  any 
of  them  has  been  attempted.  But  having  assumed  the  functions  and 
exercised  the  powers,  there  can  be  no  doubt  that  their  acts  within  the 
jurisdiction  conferred  by  the  laws  of  the  United  States,  if  valid,  are  acts 
of  the  sovereignty  of  the  United  States,  and  not  of  the  state  sovereignty, 
of  which  they  are  also  officers.  If  not  valid,  they  of  course  can  not  be 
acts  of  the   state  or  any  other  sovereignty.    The  naturalization  laws. 
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admiiiistered  by  the  numerous  state  courts  solely  under  and  in  pursuance 
of  the  acts  of  congress,  and  other  laws  that  might  be  cited,  furnish  other 
illustrations. 

Mr.  Spear  says:  ''Interstate  extradition,  then,  though  regulated  by 
federal  law,  is  a  transaction  between  two  independent  and  sovereign 
states^  considered  in  their  political  character;  and  each  state  acts 
through  its  gOYcmor,  and  he  acts  for  the  state  in  '  his  official  character^ 
as  governor,  and  in  so  acting,  he  '  represents  the  sovereignty '  of  that 
state.  The  process  of  the  extradition,  so  far  as  the  work  of  actual  exe- 
cution is  concerned,  is  exclusively  a  matter  of  state  agency,  and  is  made 
such  by  the  law  of  congress.  The  demand  is  by  a  state  governor.  The 
deliveiy  is  by  a  state  governor.  The  warrant  of  arrest  is  issued  by  such 
a  governor.  The  actual  arrest  is  made  by  a  state  officer.  The  party  re- 
ceiving the  fugitive  is  a  state  officer,  deriving  his  appointment  from  the 
demanding  governor.  To  make  this  agency  a  federal  agency  is  to  give 
it  a  character  which  the  law  does  not  assign  to  it,  and  which,  as  a  mat- 
ter of  fact,  it  does  not  possess  at  all.  *  *  *  Assuming,  then,  with- 
out pursuing  the  argument  to  greater  length,  that  the  process  of  inter- 
state extradition,  though  regulated  by  a  law  of  the  United  States,  and 
conducted  under  the  authority  of  that  law,  is  nevertheless  a  process 
executed  by  state  officers,  we  see  at  once  that  the  cases  cited  by  Judge 
Sawyer  are  not  in  this  respect  parallel  to  a  case  of  extradition.  It  may 
be  true,  and  according  to  the  ruling  of  the  supreme  court  of  the  United 
States  it  is  true,  that  a  party  in  custody  under  color  of  the  authority  of 
the  United  States  by  an  officer  thereof  can  not  be  reached  by  a  writ  of 
habeoM  corpus  issued  by  a  state  judge  or  a  state  court.  But  it  does  not 
by  any  means  follow  that  a  party  in  custody  by  a  state  sheriff,  as  a  fugi- 
tive criminal,  under  a  warrant  issued  by  a  state  governor,  can  not  be 
reached  by  such  a  writ  of  habeas  corpus" 

It  appears  to  me  that  the  dual  capacity  in  which  the  officers  named  in 
the  forgoing  extract  act  has  been  wholly  overlooked.  The  two  ca- 
pacities in  which  the  respective  officers  act  seem  to  be  confounded  with 
the  personality  of  the  individual  who  acts  in  both,  and  herein  lies  the 
fallacy  of  the  reasoning.  The  governor  of  California,  as  governor,  de- 
rives all  his  powers  from  the  constitution  and  laws  of  the  state.  Con- 
gress can  neither  enlarge  nor  restrict  his  legitimate  powers  as  governor. 
Congress  can  confer  other  powers  on  the  individual  holding  the  office  of 
governor,  and  the  power  may  be  conferred  by  his  official  designation,. 
aud  executed  in  his  official  name.  His  being  governor  may  be  a  good 
reason  for  conferring  upon  him  by  congress  powers  not  inconsistent 
with  his  other  duties;  but  where  such  powers  are  conferred,  they  are 
derived  from  another  sovereignty;  and  in  executing  such  powers,  he  acta 
as  an  instrumentality  or  agency  of  that  sovereignty  which  confers 
the  powers,  and  no  other,  even  though  the  act  may  be  for  the  benefit  of 
some  other  sovereignty  or  some  other  party.  The  reviewer,  in  the 
passage  cited,  seems  to  suppose  that  Bobb  was  a  state  sheriff,  and  acting 
in  that  capacity;  but  there  was  nothing  in  the  record  to  indicate  that  he 
was  in  fact  sheriff  of  any  county  in  Oregon  or  elsewhere,  or  that  he 
held  any  office  under  the  state  government  of  Oregon,  other  than  his 
authority  to  act  as  its  agent  to  remove  Bayley  by  virtue  of  his  appoint- 
ment under  the  authority  of  the  act  of  congress  in  question.  He  was  not 
acting,  and  he  could  not  act,  in  the  capacity  of  an  Oregon  sheriff  in  Cali- 
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fbmis.  Neither  the  goyemor  under  the  lawa  of  Oregon,  nor  the  kws  of 
Oregon  themselYes,  could  authorize  a  sheriff  or  any  other  officer  of  Oregon 
to  exercise  any  official  authority  whatever  in  the  state  of  California.  The 
moment  the  sheriff  or  any  other  officer  of  Oregon  passes  the  boundary 
line  of  the  state,  he  is  without  his  jurisdiction,  and  has  no  more  authority 
than  any  other  private  citizen.  Nor  could  the  governor  of  California, 
as  such,  unless  expressly  so  authorized  by  the  constitution  and  laws  of 
California,  add  anything  to  the  powers  of  such  officer  of  Oregon  while 
in  the  state  of  California. 

The  whole  power  exercised  beyond  the  jurisdiction  of  Oregon  is  de- 
rived from  the  constitution  and  statute  of  the  United  States.    The  an- 
thority  to  designate  the  agent,  under  the  statutes  of  the  United  States, 
and  for  carrying  them,  in  this  particular,  into  execution,  is  conferred, 
very  properly,  upon  the  governor  of  the  demanding  state;  but  the  power 
to  designate  the  agent  for  the  purpose  indicated,  and  the  power  to  be 
exercised  by  him  after  having  been  so  designated,  arise  solely  from  the 
act  of  congress.     And  so  the  governor  of  the  state  upon  which  the  de- 
mand is  made,  and  the  party  making  the  arrest  under  the  warrant  issued, 
and  his  authority  to  deliver  him  to  the  agent  appointed  to  return  the 
fugitive,  are  also  derived  from  the  act  of  congress.     The  authority  has 
no  necessary  connection  with  the  office  of  governor.    The  authority  to 
issue  the  warrant  of  arrest,  the  authority  to  make  the  arrest,  and,  upon 
arrest,  to  deliver  the  fugitive  to  the  agent  duly  authorized,  under  the  act 
of  congress,  to  be  transported  out  of  the  state,  might  just  as  well  have 
been  conferred  upon  the  judges  of  the  stcUe  or  national  courts,  or  upon 
a  commissioner  of  the  circuit  courts,' as  was  done  in  the  section  relating 
to  fugitive  slaves,  and  as  is  done  in  relation  to  extradition  to  foreign 
countries,  under  the  provisions  of  section  5270,  revised  statutes,  or  as 
in  the  case  of  numerous  other  powers  conferred  on  similar  officers  in  the 
other  sections  of  the  statutes  already  cited.     So  the  agent  to  receive  the 
prisoner  for  transportation  to  the  demanding  state  need  not  be  a  sheriff 
or  any  other  state  oQicer.     The  authority  under  the  act  of  congress  may 
be  vested  in  any  private  citizen.     The  fact  that  the  agent  is  a  sheriff  if 
he  be  such,  adds  nothing  to  his  powers;  and  the  fact  that  the  person  ao- 
thorized  to  issue  the  warrant  of  arrest  is  a  governor,  and  that  it  is  con- 
ferred on  him  by  his  official  designation,  adds  nothing  to  his  powers. 
The  individual  who  is  to  execute  the  power  is  indicated  by  his  official 
designation:  it  is  merelj  descriptix)  persoruB.    But  the  power  of  all  con- 
cerned to  act  is  derived  solely  from:  the  acts  of  congress,  and  it  is  not 
exercised  by  virtue  of  any  official  authority  derived  from  the  constitatlon 
or  laws  of  the  respective  states.     The  governor  making  the  demand, 
doubtless  may  do  so  under  state  laws,  but  he  can  make  no  effective,  law- 
ful demand  by  virtue  of  the  state  laws,  that  will  impose  any  obligation 
upon  the  state  to  which  he  has  fled,  to  return  the  fugitive,  except  by 
virtue  of  the  provision  of  the  constitution  and  laws  of  the  United  States 
imposing  such  duty,  and  all  legal  subsequent  proceedings  to  perform 
the  duty  imposed  by  an  effective  demand,  so  far  as  any  possible  action 
outside  of  his  state  is  concerned,  must  depend  upon  the  laws  of  the 
United  States  alone. 

This  is  not  a  mere  •'regulation"  of  the  modes  of  proceeding  "by 
federal  laws."  The  power  to  act  at  all  comes  from  congress  and  the 
United  States  constitution,  and  every  person  who  lawfully  performs  any 
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act  under  and  hj  virtue  of  the  powers  conferred  by  the  constitution 
and  laws  of  the  United  States,  whatever  other  official  relation  he  maj 
personally  bear  to  the  state,  is  necessarily,  for  that  purpose,  either  an 
officer,  agent,  or  other  lawful  instrumentality  of  the  sovereignty  of  th^ 
United  States,  and  necessarily  under  the  protecting  power  of  that  sory 
ereiffniy.  The  supreme  court,  in  the  Booth  and  Tarble  cases,  does  not 
discuss  the  character  of  the  agent  or  instrumentality  used,  the  only  ques* 
tion  being,  ''Is  the  party  in  custody  under  the  authority  of  the  United  States  f" 
and  it  defines  for  itself  the  phrase  thus  used  as  "  an  authority^  the  valid" 
ity  of  which  is  to  be  determined  by  (he  constitution  and  laws  of  the  United 
Stales.**  Is  not  the  validity  of  the  authority  under  which  Bayley  was  held 
by  Kobb ''  to  be  determined  by  the  laws  and  constitution  of  the  United  States t*' 
and  by  such  constitution  and  lau>s  alone  f  '*  If  so,"  proceeds  the  court,  *'  the 
state  court  or  judge  "can  proceed  no  further.  No  state  judge  or  court, 
after  they  are  judicially  informed  that  the  party  is  imprisoned  under  the  aw- 
thoriiy  of  the  United  States,  has  any  right  to  interfdre  urith  him,  or  reguire 
him  to  be  brought  before  them.  And  if  the  authority  of  a  state,  in  the  form 
of  judicial  process  or  otherwise,  should  attempt  to  control  the  marshal,  or 
other  auihorized  officer  or  agent  of  the  United  States,  in  any  respect,  in  the 
custody  of  his  prisoner,  it  would  be  his  duty  to  resist  it,"  etc.  Section 
5279  of  the  revised  statutes  of  the  United  States  provides  that ''  any  agent 
so  appointed  [that  is  to  say,  in  pursuance  of  the  provisions  of  the  preced- 
ing sections],  who  receives  the  fugitive  into  his  custody,  shail  be  empowered 
to  transport  him  to  the  state  or  territory  froTii  which  he  has  fled.*'  This  is 
the  authority,  and  the  only  authority,  under  which  Bayley  was  held  in 
custody,  and  tlie  validity  of  this  authority  is  to  be  determined  by  this 
provision  and  the  constitutional  provision  under  which  it  was  assumed  to 
be  passed  by  congress. 

But  it  is  admitted  that  Bayley  was  in  Bobb's  custody,  "  under  the  au- 
thority of  the  United  States,"  and  that  brings  him  within  the  category 
distinctly  stated  by  the  supreme  court,  as  taking  him  wholly  out  of  the 
jurisdiction  of  the  state  courts.  No  exception  is  made  to  the  rule  stated. 
Kot  only  is  all  the  power  exercised  by  the  governor  in  issuing  his  warrant 
for  the  arrest  of  a  fugitive,  the  officer  who  makes  the  arrest,  and  ihe 
agent  appointed  to  transport  him  out  of  the  state  derived  ultimately 
and  primarily  from  the  statutes  of  the  United  States,  but  the  officers  or. 
agents  having  the  prisoner  in  charge  are  alone  protected  in  the  execution 
of  their  powers  so  derived  by  the  provisions  of  section  5279  of  the  revised 
statutes,  making  it  a  punishable  offense  by  force  to  liberate  or  rescue  such 
prisoner.  In  view  of  all  these  circumstances,  if  a  prisoner  in  transit,  as 
Bayley  was,  is  not  held  ''  in  custody  under  the  authority  of  the  United 
States,"  within  the  meaning  of  the  language  as  used  by  the  supreme 
court,  it  would  be  difficult  to  say  what  would  constitute  that  con- 
dition. 

But,  says  the  learned  reviewer,  he  was  also  in  custody  of  ^tate 
officers,  and  therefore  the  state  courts  had  concurrent  jurisdiction  to  in- 
quire into  the  imprisonment  on  habeas  corpus.  But  he  was  in  their  cueh 
tody  while  in  the  state  of  California  and  in  transitu,  not  as  state  officers, 
or  by  virtue  of  their  authority  as  state  officers,  but  only  by  virtue  of  the 
authority  conferred  upon  them  by  the  constitution  and  laws  of  the  United 
States.  When  once  delivered  to  the  proper  authorities  in  Oregon,  the 
functions  of  the  agents  acting  under  the  laws  of  the  United  States  would 
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have  been  performed,  and  thenceforth  he  would  be  in  the  eosiody  of 
the  state,  under  and  by  virtue  of  its  own  constitution  and  laws.  But  till 
deliTered,  he  would  be  in  the  custody  of  the  agent  acting  under  the  laws 
of  the  United  States — in  short,  in  the  custody  of  the  laws  of  the  United 
States.  While  under  arrest  and  in  transit,  in  pursuance  of  the  laws  of 
the  United  States  in  question,  the  prisoner  is  as  clearly  in  the  custody 
of  the  United  States  government  itself,  acting  under  and  through  its  consti- 
tution and  laws,  by  instrumentalities  and  agencies  duly  appointed  under 
the  constitution  and  laws,  as  is  a  prisoner  arrested  by  virtue  of  a  warrant 
issued  by  any  of  the  officers,  stcUe  or  ruUUnial,  mentioned  in  section  1014 
of  the  revised  statutes,  and  held  to  bail  to  answer  for  any  offense  against 
the  United  States,  such  as  in  the  Booth  cases. 

In  both  cases  alike,  the  United  States  act  by  their  duly  appointed 
agencies,  through  and  under  their  constitution  and  laws.  I^e  only  dif- 
ference is  in  the  object  of  that  action.  In  one  case,  the  ultimate  object 
is  to  execute  the  powers  and  perform  the  duties  imposed  upon  the  go?- 
<emment  by  the  constitution,  by  punishing  offenses  against  the  United 
States.  In  the  other,  the  object  of  the  United  States  is  to  exerdse  their 
constitutional  powers,  and  perform  their  constitutional  duty  to  the  de- 
manding states,  in  a  particular  equally  important,  by  compelling  the  re- 
turn of  fugitives  from  justice,  in  order  that  they  may  be  ultimately 
Sunished  by  the  state  sovereignty  whose  laws  have  been  violated, 
[either  the  object  to  be  attained  nor  the  personality  of  the  agent  em- 
ployed can  affect  the  legal  status  or  quality  of  the  acts  to  be  performed. 
The  only  question  is.  Are  the  acts  alike  performed  by  or  on  behalf 
of  the  national  government  in  pursuance  of  the  constitution  and  laws 
of  the  United  States,  through  and  by  its  legally  appointed  instrumen- 
talities? If  so,  they  must  be  acts  of  the  general  government  in  the  same 
3ense  in  one  case  as  in  the  other.  If  the  state  courts  can  take  jurisdiction 
by  /uK^eoir  corpus  in  such  cases,  it  would  be  impossible  for  the  United 
States  government  to  exercise  its  powers  or  discharge  its  functions  un- 
der the  constitution  and  laws  of  the  nation  relating  to  the  return  of 
fugitives  from  justice,  except  with  the  permission  of  the  courts  of  the 
state  upon  which  the  demand  is  made.  The  courts  of  the  state  where  the 
fugitive  is  found,  and  upon  which  the  demand  is  made,  might  wholly  de- 
feat the  extradition.  The  national  sovereignty  or  government  can  not  be 
in  that  impotent  and  humiliating  condition.  It  can  not  be  sovereign,  and 
yet  find  it  necessary  to  say  "  by  your  leave  "  to  the  state  courts.  It  must 
be  in  a  position  to  command — in  a  condition  where  the  appointed  agendee 
accept  the  trust  and  assume  to  act,  to  execute  its  own  laws,  whether  passed 
for  the  benefit  of  individuals,  the  state,  or  the  nation,  in  all  their  length 
and  breadth,  without  hinderance  or  interference  from  any  subordinate 
power  or  authority.  It  must  be  in  a  condition  to  perform  by  its  own 
agencies  all  duties  imposed  upon  it  by  the  constitution  of  the  United 
States.  When  the  general  government  shall  surrender  the  power  to  a 
subordinate  sovereignty,  to  interfere  by  its  courts,  or  otherwise,  with 
the  execution  of  its  laws  in  relation  to  the  return  to  the  proper  state  or 
to  foreign  nations  of  fugitives  from  justice,  it  will  have  abdicated  one 
important  constitutional  attribute  of  its  sovereignty. 

It  is  not  enough  to  say  that  the  state  courts  will  be  presumed  to  faith- 
fully discharge  their  duties,  and  permit  the  proper  execution  of  the  laws 
of  the  United  States.     That  is  not  the  question.    The  question  is  not 
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what  they  toUl  do,  but  what  they  can  do — what  they  haye  the  power  to 
do.  If  it  were  otherwise,  the  Booth  cases  furnish  notable  examples  of 
what  even  the  highest  judicial  tribanals  of  a  state  will  do  in  certain  con- 
ditions of  local  public  sentiment.  The  extradition  of  fugitives  from 
justice,  as  well  as  formerly  fugitives  from  labor,  was  one  amoog  a  num- 
ber of  matters  that  our  fathers,  in  framing  and  adopting  the  constitution 
of  the  United  States,  deemed  prudent  to  withdraw  from  the  operation  of 
state  jealousies  and  local  prejudices,  and  commit  to  the  care  and  con- 
trol of  the  general  government;  and  that  control  can  only  be  made 
effectual  through  its  own  instrumentalities,  without  interference  or  legal 
power  of  obstruction  from  the  subordinate  state  or  local  governments. 
Concurrent  jurisdiction  in  the  XJoited  States  and  state  courts,  the  latter 
acting  solely  under  the  authority  of  the  laws  of  .the  state,  to  examine  on 
habeas  corpus  the  legality  of  the  imprisonment,  and  to  discharge  a 
party  held  under  the  laws  of  the  United  States  in  question,  is  impossible, 
without  subordinating  the  sovereignty  of  the  United  States  to  the  sover- 
eignty of  the  state. 

It  is  true  that  the  United  States,  by  its  legislation  providing  for  inter- 
state extradition,  are  not  seeking  to  punish  any  offenses  against  their  own 
laws,  but  by  such  legislation  are  only  aiding  a  state  in  bringing  to  justice 
offenders  against  the  state  laws,  who  might  otherwise  escape.  But  that 
fact  can  not  affect  the  legal  status  of  the  question  at  issue.  The  state 
upon  which  the  demand  of  the  fugitive  is  made  is  no  more  interested  in 
the  punishment  of  offenses  committed  in  other  states  than  are  the  United 
States,  It  is  only  in  obedience  to  the  provisions  of  the  constitution  of 
the  United  States  that  fugitives  from  justice  are  required  to  be  returned 
at  all.  Both  the  duty  to  return,  the  authority  to  act,  the  ageooies  to  be 
employed,  and  the  forms  and  modes  of  proceeding,  are  all  found  in  the 
constitution  and  laws  of  the  United  States.  The  United  States,  there- 
fore, stand  in  the  superior  position  in  this  respect,  and  are  more  imme- 
diately interested  in  extraditing  fugitives  from  justice  than  the  state  within 
which  the  fugitive  is  found,  and  the  demand  is  made.  The  authority  of 
eveiy  act  on  the  part  of  the  state  within  which  the  demand  is  made,  and 
of  every  authoritative  act  on  the  part  of  the  demanding  state,  imposing  a 
legal  duty  upon  the  officers  of  the  state  upon  whom  the  demand  is  made, 
is  found  in  the  constitution  and  laws  of  the  general  government;  and,  as 
we  have  seen,  the  validity  of  such  authority  must  be  determined  by  the 
conatitution  and  laws  of  the  United  States.  How  then  can  it  be  properly 
said,  that  "  to  make  this  agency  a  federal  agency,  is  to  give  it  a  character 
which  the  law  does  not  assign  to  it,  and  which,  as  a  matter  of  fact,  it  does 
not  possess  at  all"?  It  is,  on  the  contrary,  confidently  submitted,  that 
this  is  precisely  the  character  which  the  law  does  assign  to  it,  and  which 
it  does,  in  fact  and  in  law,  possess. 

The  United  States  are  interested  in  the  due  and  proper  execution  of 
their  own  laws,  no  matter  upon  what  subject.  The  constitution  con- 
ferred the  power,  and  thereby  imposed  the  corresponding  duty,  upon  the 
government  to  provide  for  the  return,  from  other  states  to  the  states 
where  crimes  have  been  committed,  of  fugitives  from  justice.  Congress 
has  legislated  upon  the  subject,  and  provided  instrumentalities  for  car- 
rying out  this  power;  and  it  is  just  as  important,  both  to  the  general 
government  and  to  the  demanding  state,  that  the  agencies  adopted  shall 
be  exempt  from  interference  or  obstruction  by  the  states  upon  which  the 
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demand  is  made,  through  their  courts,  as  that  the  exercise  of  any  other  of 
the  soTereign  powers  of  the  nation  shall  be  so  exempt.  Times  of  great 
local  excitement  may  occur,  as  they  have  heretofore  occurred,  in  relation 
to  the  extradition  of  slaves,  provided  for  in  the  same  act  of  congress,  and 
exigencies  may  arise  where  the  protection  of  the  agencies  employed  under 
the  extradition  act  in  question,  and  their  exemption  from  interference  by 
the  state  tribunals  by  habeas  corpuSf  may  be  of  the  utmost  importance  to 
the  peace  of  the  country. 

Under  the  treaty  with  Mexico  of  December  11, 1861,  persons  commit- 
ting certain  offenses  "  within  the  limits  of  the  frontier  states  or  territo- 
ries" of  one  nation  and  escaping  across  the  line  into  a  frontier  state  or 
territory  of  the  other  nation  may,  upon  the  demand  of  the  authorities  of 
the  state  where  the  offense  is  committed,  be  delivered  up  for  extradition 
by  the  chief  civil  authority,  which  is  of  course  the  governor,  of  the 
frontier  state  wherein  the  criminal  is  found:  12  B.  S.,  p.  1200,  arts.  2, 3, 4. 

Thus  a  party  committing  one  of  the  designated  crimes  in  Lower  Cali- 
fornia, and  fleeing  into  the  state  of  California,  on  the  demand  of  the 
governor  of  Lower  California,  may  be  arrested  on  a  warrant  of  the  gov- 
ernor of  the  frontier  state  of  California,  and  delivered  to  the  duly 
appointed  agent  of  Lower  California,  to  be  transported  to  that  state  of 
the  republic  of  Mexico  for  trial.  Can  it  be  properly  said  that  the  gov- 
ernor of  California  and  the  agent  appointed  by  a  Mexican  state,  to  take 
charge  of  and  transport  the  prisoner  to  Mexico,  under  the  authority  and 
in  pursuance  of  the  terms  of  the  treaty  between  the  two  nations,  are  not 
agencies  of  the  government  of  the  Uuited  States  for  carrying  into  execu- 
tion the  constitution,  treaties,  and  laws  of  the  United  States?  and  that 
in  acting  in  strict  pursuance  of  the  provisions  of  the  treaty,  such  gov- 
ernor and  agent  are  not  exempt  from  interference  and  obstruction  from 
the  state  courts  of  California  by  writ  of  habeas  carpus  f  Is  this  simply  & 
matter  between  the.  two  frontier  states?  The  state  of  California  has  no 
interest  at  all  in  the  matter.  As  a  state,  it  is  under  no  obligation  to  sur- 
render such  fugitive — no  duty  in  the  premises  to  perform.  Yet  the 
provisions  of  the  treaty  are  precisely  similar  in  effect  to  those  of  the 
act  of  congress  in  question,  and  impose  similar  duties  upon  the  same 
officer — the  governor — to  be  performed  in  a  similar  manner  and  character. 
Will  the  learned  reviewer  of  Bobb's  case  say  in  this  case,  "  that  to  make 
this  agency  a  federal  agency  is  to  give  it  a  character  which  the  law  does 
not  assign  to  it,  and  which  as  a  question  of  fact  it  does  not  possess"?  I 
think  it  will  hardly  be  so  claimed. 

If  the  law,  then,  adopts  a  state  officer  as  an  agency  for  effecting  its  pur- 
poses, whether  administrative,  executive,  or  judicial,  is  the  state  officer 
so  adopted  a  state  agency,  as  seems  to  be  intimated  by  the  learned  re- 
viewer, unless  the  law  itself  in  terms  christens  him  an  agency  of  the 
United  States?  Does  the  name  given,  or  does  the  thing  to  be  done,  and 
authority  to  do  it,  and  the  source  of  the  authority,  characterize  an  act? 
And  yet  the  only  difference  in  the  two  cases  mentioned  is,  that  the  de- 
manding state  in  one  case  is  a  state  of  a  foreign  government,  and  in  the 
other  a  state  of  the  United  States.  In  both  cases,  the  proceeding,  bo  far 
as  it  takes  place  in  the  state  of  California,  is  one  wholly  in  execution  of 
the  supreme  laws  of  the  United  States.  In  neither  does  any  party  con- 
cerned derive  any  authority  from  the  state  of  California,  or  even  from  the 
demanding  state,  except  so  far  as  the  acts  of  the  demanding  state  are  also 


In  Be  Bobb.  609 

authorized  by  the  constitution,  treaties,  and  laws  of  the  United  States. 
The  authoritj  derived  from  the  state  is  only  secondary  and  subordinate, 
and  itself  depends  upon  the  laws  of  the  United  States.  The  authority 
derived  from  the  United  States  is  the  primary  and  paramount  authority. 
The  United  States  have  no  more  interest  in  one  case  than  in  the  other. 
They  stand  in  the  same  relation  to  both.  The  powers  conferred  upon 
the  general  government  by  the  constitution  in  both  cases  carry  with  them 
correlative  and  corresponding  duties.  Yet  an  interference  on  the  part 
of  the  state  courts  by  habeas  corpus,  in  the  execution  of  the  provisions  of 
the  treaty  in  the  one  case,  is  liable  to  embroil  the  country  in  foreign  com- 
plications, and  embarrassments,  if  not  in  war.  The  case  of  Clodomiro 
Gota,  which  created  some  excitement  in  California  three  years  ago, 
points  to  difficulties  liable  to  arise.  Upon  the  demand  of  the  governor 
of  the  Mexican  state  of  Lower  California,  Cota  was  arrested  on  a  warrant 
issued  by  the  governor  of  California,  and  delivered  over  to  the  Mexican 
consul,  who  placed  him  on  board  a  Mexican  yessel  of  war,  in  charge  of  the 
commander,  to  be  transported  to  Lower  California. 

One  of  the  superior  courts  of  San  Francisco  issued  a  writ  of  habeas 
corpus,  and  further  proceedings  were  had,  whereby  it  was  contemplated 
to  take  the  prisoner  forcibly  from  the  vessel.  The  moderation  and  good 
sense  of  the  Mexican  consul,  however,  led  him  to  avoid  any  conflict  be- 
tween the  officers  of  Mexico  and  of  the  state  of  California.  He  again  took 
personal  possession  of  the  prisoner,  removed  him  from  the  vessel  to  the 
shore,  where  he  was  placed  in  the  charge  of  the  police  force.  The  writ 
was  subsequently  dismissed,  it  is  understood,  on  jurisdictional  grounds. 
The  case  indicates  the  embarrassments  liable  to  arise  from  any  attempted 
exercise  of  jurisdiction  by  the  state  (Courts  in  matters  pertaining  to  the 
execution  of  the  functions  and  laws  of  the  United  States  government 
relating  to  the  extradition  of  fugitives  from  justice  from  foreign  coun- 
tries. 

The  state  of  California,  in  its  penal  code,  has  made  provision  for 
the  extradition  of  fugitives  from  justice  from  other  states,  under  which, 
possibly.  Bay  ley  might  have  been  returned  to  Oregon,  had  the  state  of 
Oregon  or  the  governor  of  California  seen  fit  to  proceed  under  the  state 
code:  Penal  Code  of  California,  sees.  1548  to  1556,  inclusive.  These 
provisions,  however,  required  the  interposition  of  judicial  action  in  the 
state  of  California,  as  the  basis  of  surrender  by  the  governor. 

Had  proceedings  been  taken  under  the  state  laws,  without  reference  to 
the  laws  of  the  United  States,  the  state  courts  would,  undoubtedly,  have 
had  jurisdiction  to  inquire  into  the  regularity  of  the  imprisonment,  and 
their  jurisdiction  would  have  been  exclusive,  unless  the  party  should 
claim,  in  good  faith,  to  be  imprisoned  in  violation  of  the  constitution  or 
laws  of  the  United  States.  But  the  state  of  Oregon  and  the  governor  of 
California  did  not,  in  fact,  nor  did  they  profess  to,  proceed  under  the 
state  laws.  The  governor  proceeded,  and  so  expressly  stated  in  the  re- 
citals of  the  warrant,  under  and  by  virtue  of  the  powers  conferred  by  the 
laws  of  the  United  States.  He  acted,  professedly,  as  an  agency  of  the 
soTereignty  of  the  general  government.  State  laws,  like  those  of  Cali- 
fornia, passed  in  pursuance  of  the  comity  that  ought  to  exist  between 
states,  may  possibly,  ordinarily,  be  sufficient  for  the  purpose  of  extradi- 
tion between  adjoining  states.  But  states  might  not  pass  such  laws,  and 
if  they  did,  they  woidd  be  utterly  impracticable  for  states  lying  remote 
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from  each  other  without  legislation  by  congress.  For  example,  take  the 
states  of  California  and  Maine.  No  law  could  be  passed  by  either  or 
both  states,  acting  in  concert,  that  would  be  effectual  to  return  a  fugitive 
escaping  from  one  state  to  the  other. 

The  laws  of  California  might  authorize  a  demand,  and  the  appointment 
of  an  agent  to  receive  the  fugitive;  and  the  laws  of  Maine  might  author- 
ize the  arrest  and  surrender  of  such  fugitive  to  the  agent  to  be  transported 
to  California;  but  the  moment  the  agent  should  cross  the  line  of  Maine  into 
New  Hampshire  with  the  fugitive,  all  authority  over  his  prisoner  would 
cease;  and  he  could  escape,  and  go  his  way  unmolested,  until  arrested  and 
returned  to  him  by  virtue  of  proceedings  de  novo,  under  such  laws  as  might 
be  in  force  in  the  state  of  New  Hampshire.  And  this  proceeding  would 
require  to  be  repeated  at  the  boundary  of  every  state  through  which  be 
should  attempt  to  pass;  Thus  the  states  are  utterly  incapable  of  providing 
adequate  means  for  securing  the  return  of  fugitives  from  justice  escaping 
into  remote  states,  and  there  is  an  absolute  necessity  for  vesting  the 
power  over  this  subject  in  the  national  government;  and  it  having  been 
so  vested,  it  is  equally  important  that  these  powers  be  executed  by  the 
agencies  provided  by  the  laws  of  the  superior  sovereignty,  without  any 
interference  or  obstruction  from  the  subordinate  governments  or  their 
tribunals.  If  the  state  courts  have  jurisdiction  to  examine  and  discharge 
such  fugitives  on  habeas  corpus,  then  an  agent  of  the  state  of  Oregon  at- 
tempting to  transport  a  fugitive  from  the  state  of  Maine  to  Oregon  would 
be  liable  to  be  called  upon  to  respond  to  a  writ  of  habeas  corpus  within 
the  local  jurisdiction  of  every  court  through  which  he  would  be  com- 
pelled to  pass  between  the  states  of  Maine  and  Oregon. 

With  the  greatest  deference  to  the  opinions  of  so  able  a  law-writer 
as  the  author  of  the  work  on  the  Law  of  Extradition  and  the  Con- 
stitutionality of  the  Legal  Tender  Acts,  in  view  of  the  considerations 
hereinbefore  set  out,  it  is  submitted  that  the  case  of  Bobb  can  not  be 
distinguished  from  the  Booth  and  Ableman  cases,  or  taken  out  of  the 
rule  therein  established.  If  those  cases  were  well  decided,  then  the  case 
of  Bobb  must  be  governed  by  them,  and  it  was  also  well  decided. 

ALFBED  CLABKE. 

San  Francisco,  Cal. 
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DISTRICT  COURT,  DI8TRIC1  OF  CALIFORNIA. 

United  States  v.  Eyans. 

FUed  April  S,  1884. 

SuBOBHATiON  ow  PiBJUBTf  Indiotmsmt  FOR. — ^To  sastain  an  indictment  for  procuring 
»  penon  to  commit  perjury,  it  is  neceaeary  that  peijury  has  in  fact  been  committed.  It  can- 
not be  committed  nxiless  the  witness  swears  to  what  was  false,  willfully  and  knowingly.  Con- 
sequently the  indictment  must  aver,  not  onlv  that  the  statements  made  by  the  witness  were 
false  in  fact,  and  that  he  knew  them  to  be  talse,  but  also  that  the  party  procuring  him  to 
make  those  statements  knew  that  they  would  b^  intentionally  and  wulf ully  false  on  the  part 
of  the  witness,  and  thus  that  the  crime  of  perjury  would  be  committed  by  him. 

Demubbeb  to  an  indictment  charging  the  defendant  with  subor- 
nation of  perjury.    The  opinion  states  the  facts* 

A.  P.  Van  Duzer  and  J.  J.  De  Haven,  for  the  defendant. 
S.  O.  HUbom,  United  States  Attorney,  and  Carroll  Cook,  Assist- 
ant United  States  Attorney,  for  the  United  States. 

Hoffman,  D.  J.  The  indictment,  after  the  usual  formal  allega- 
tions, which  seem  to  be  quite  sufficient,  charges  in  substance  that 
the  defendant  procured  one  Burnett  to  commit  the  crime  of  perjury 
by  swearing  to  certain  allegations  contained  in  an  affidavit  made  and 
subscribed  by  him  on  an  application  for  an  entry  of  certain  timber 
lands.  It  avers  that  Burnett  knew  that  these  allegations  were  false, 
and  it  negatives  them  by  averring  what  the  facts  were.  It  also  avers 
tiiat  the  defendant,  when  he  procured  Burnett  to  swear  to  these 
aUegations,  also  knew  that  they  were  false.  It  does  not  aver  that 
he  knew  that  Burnett  was  aware  of  their  falsehood. 

To  sustain  an  indictment  for  procuring  a  person  to  commit  perjury 
it  is  obviously  necessary  that  perjury  has  in  fact  been  committed. 
It  cannot  be  committed  unless  the  per'son  taking  the  oath  not  only 
swears  to  what  was  false,  but  does  so  willfully  and  knowingly. 
He  who  procures  another  to  commit  perjury  must  not  only  know 
that  the  statements  to  be  sworn  to  are  false,  but  also  that  the  per- 
son who  is  to  swear  to  them  knew  them  to  be  false;  for  unless  tiie 
witness  has  that  knowledge,  the  intent  to  swear  falsely  is  wanting, 
and  be  commits  no  perjury. 

It  is,  therefore,  essential  that  the  indictment  should  aver  not  only 
that  the  statements  made  by  the  witness  were  false  in  fact,  and  that 
he  knew  them  to  be  false,  but  also  that  the  party  procuring  him  to 
make  those  statements  knew  that  they  would  be  intentionally  and 
willfully  false  on  the  part  of  the  witness,  and  thus  the  crime  of  per- 
jury would  be  committed  by  him. 

The  allegations  of  the  indictment  in  this  case  are  consistent  with 
a  belief  on  the  part  of  the  defendant  that  the  party  alleged  to  have 
been  suborned  supposed  the  statements  he  was  expected  to  make  to 
be  true.  In  that  case  he  would  not  be  guilty  of  perjury,  nor  could 
the  defendant  be  adjudged  guilty  of  procuring  him  to  commit  perjury. 

Demunrer  sustained. 

See  oases  U.  S.  v.  Denne,  3  Woods,  39;  Commonwealth  v. 
Douglass,  6  Met.  244;  2  Arch.  Gr.  Pr.  &  PL,  Pomeroy's  notes, 
1760;  2  Wharton  Gr.  L.,  8th  ed.  1329. 
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SUPREME  COURT  OF  COLORADO. 

Salisbubt  v.  Ellison. 

Filed  April  1,  I884. 

Ay  Absionment  bt  the  Survivino  Partner  of  an  Insolvent  Firm,  for  the  benefit  of 
preferred  creditors,  is  invalid  in  equity,  and  will  be  so  held  when  the  question  is  properly 
drawn  in  issue. 

Equitable  Defenses  mat  be  Interposed  to  an  action  at  law. 

Defense  not  Pleaded,  wqEN  mat  be  Taken  Advantage  of.— If  a  defense,  legal  or 
equitable,  to  which  the  defendant  is  entitlea  to  the  benefit,  be  not  averred  in  the  answer,  but 
is  fully  established  by  the  plaintiff  in  attempting  to  make  out  his  case  in  the  first  instance, 
the  plaintiff  will  be  deemed  to  have  waived  the  absence  of  averment,  and  cannot  recover  if 
objection  be  taken  by  the  defendant. 

Behbarino  granted  in  Salisbury  v.  Ellison,  2  West  Coast  Rep.  102. 

Ebbob  to  the  district  court  of  Boulder  coimiy.  Petition  for  a 
reheariDg.  The  facts  are  stated  in  the  former  opinion,  reported  in 
2  West  Coast  Rep.  102. 

Harmon  dk  Ellis,  for  the  plaintiff  in  error. 

Piatt,  Rogers  &  B.  H.  Whitdey,  for  the  defendant  in  error. 

Helm,  J.   We  discover  no  reason  for  changing  oar  views  upon  the 
the  leading  questions  considered  in  the  opinion  deciding  the  case. 
The  following  propositions  were  announced  and  are  s^  adhered 
to,  viz. :  First,  that  an  assignment  by  the  surviving  partner  of  an  in- 
solvent  firm   for  the  benefit  of  preferred  creditors  is  invalid  in 
equity,  when  the  question  is  properly  drawn  in  issue,  and  that  this 
was  true  before  the  adoption  of  our  recent  statute  on  this  subject; 
second,  that  in  actions  at  law  appropriate  equitable  defenses  may  be 
interposed;  third,  that  if  the  defense  be  not  averred  in  the  answer, 
yet  be  fully  established  by  th^  plaintiff  in  attempting  to  make  out  his 
case  in  the  first  instance,  he  will  be  deemed  to  have  waived  the  ab- 
sence of  averment,  and  cannot  recovered  if  objection  be  taken  by 
defendant;  and,  fourth,  that  this  waiver  takes  place,  under  our  prac- 
tice, whether  the  specific  defense  proven  by  the  plaintiff  be  legal  or 
equitable. 

But  these  propositions  must  of  course  be  understood  with  the 
qualification  that  the  legal  action  is  between  the  proper  parties;  and 
that  the  defense,  legal  or  equitable  is  one  of  which  the  de/endani  is 
entitled  to  the  benefit. 

In  their  argument  supporting  this  petition  for  a  rehearing,  ooun- 
sel  urge  with  considerable  force  that  the  defendant  in  this  case  has 
no  interest  in  the  equitable  defense  above  stated,  and  was  not  en- 
titled to  plead  the  e&ne;  also  that  the  question  of  fraud  in  the 
signment  could  only  become  important  and  be  adjudicated  in  an 
tion  to  which  the  surviving  partner  and  the  unpreferred  creditors 
well  as  the  assignee  were  paraes* 

We  have  decided  to  ^ant  the  prayer  of  the  petition,  for  the  pur- 
pose of  more  fuUv  considering  these  questions;  the  arguments  apoa 
the  rehearing  will  be  confined  thereto. 

Behearing  allowed. 

Beck,  C.  J.    I  concur  that  a  rehearing  should  be  granted. 
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TucEEBy  Sheriff,  etc.,  v.  Pabes,  Assignee,  etc. 

Filed  April  1, 1884. 

JuDOMXNT  DiBXCTED  TO  BB  Entbbid  in  accordance  with  the  former  opinion,  reported  in 
1  West  Coast  Rep.  2M. 

Appeal  from  the  district  court  of  Lake  county,  on  rehearing. 
The  facts  are  stated  in  the  former  opinion  reported  in  1  West  Coast 
Bep.  264. 

B.  D.  Thompson^  for  the  appellant. 

3farkkam,  Patterson  dt  Thomas^  for  the  appellee. 

The  CouBT.  Upon  a  full  consideration  of  this  case  and  examina- 
tion of  the  numerous  authorities  cited  in  the  briefs  filed  on  the 
rehearing  herein,  we  agree  in  concluding  that  upon  authority  this 
court  has  ample  power  to  reverse  and  direct  a  judgment  in  the 
present  case,  and  that  the  ends  of  justice  will  be  subseryed  thereby. 

It  is  therefore  ordered  that  the  court  below  be  directed  to  enter  a 
judgment  in  accordance  with  the  opinion  heretofore  rendered  in  this 
court  therein  for  the  sum  of  seven  tnousand  seven  hundred  and  forty- 
six  dollars  and  twenty  cents,  the  same  being  the  amount  of  the  value  of 
the  goods  in  controversy,  as  admitted  by  the  pleadings,  together 
with  interest  on  said  amount  for  the  time  indicated  in  the  aforesaid 
opinion  of  this  court,  if  the  plaintiff  shall  elect  to  accept  such 
directed  judgment  within  ten  days  from  the  filing  of  the  remittitur 
in  the  court  below,  otherwise  the  cause  will  stand  for  new  trial  as 
heretofore  remanded. 

It  is  further  ordered  that  the  appellee  Parks  be  adjudged  to  pay 
the  costs  of  the 'proceedings  in  this  court. 

Judgment  directed. 


Bio  Gbande  Extension  Compant  v.  Coby. 

Filed  AprU  1, 1884. 

TntR  Chzoks,  Action  on  bt  ABSioyEB.— A  written  acknowledgment  of  indebtedness  in 
the  form  of  a  time  check,  as  follows: 

Colorado  Springs,  Col.,  July  17, 1880. 
['nme  check.    Not  negotiable.    Payable  on  r^^olar  pay  day.] 

Paymaster  Rio  Grande  Extension  Company: 
IHie  TfaosL  Plinn,  for  labor  in  month  of  July,  188 — ,  as  laboror,  twelve  days  at  $1.25 

per  day : $16  00 

Deduct  for  board 3  06 

BalftDoedue $11  96 

Approved,  T.;S.  Blackburn, 

F.  T.  Griswold.  Foreman. 

Is  an  assignable  chose  in  action,  on  which  an  action  may  be  maintained  by  the  assignee, 
against  the  company,  without  an  acceptance  thereof  by  it,  after  proof  of  the  agency  of  the 


Action  in  Jusitcb's  Court. — ^Whether  an  action  in  the  justice's  court  be  with  or  without 
written  pleadings,  the  facts  essential  to  constitute  a  cause  of  action  must  be  given  in  evi- 
dence, unless  such  evidence  be  waived  by  the  conduct  of  the  defendant,  or  by  the  averments 
or  admissions  of  the  answer. 
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Appeal  from  a  judgment  of  the  county  court  of  El  Paso  conntj, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

William  Harrisoji,  L.  M,  Cvdhbert  and  i.  K.  Bass,  for  the  ap- 
pellant. 

J.  B.  Cochran,  for  the  appellee. 

Helm,  J.  This  action  was  brought  against  the  Extension  Com- 
pany by  appellee  as  assignee  and  owner  of  five  several  instruments 
of  Siting  known  as  time  checks.  The  checks  and  also  certain 
separate  orders  relating  thereto,  were  received  in  evidence  over  the 
objections  of  appellant.   • 

There  is  no  claim  or  proof  that  these  orders  were  ever  presented 
to  or  accepted  by  the  company;  the  judgment,  therefore,  cannot 
rest  upon  taem,  as  no  liability  on  its  part  thereunder  was  shown. 
It  must  be  sustained,  if  at  all,  exclusively  by  the  time  checks.  Thqr 
are  alike  in  form,  and  the  following  sample  is  all  that  need  be  given 
here: 

Colorado  Spbinos,  Col.,  July  17,  1880. 
[Time  check.    Not  negotiable.    Payable  on  regular  pay  day.] 

Paymaster  Bio  Grande  Extension  Company  : 
Due  Thos.  Flinn  for  labor  in  month  of  July,  188 — ,  as 

laborer,  twelve  days  at  $1.25  per  day $16  00 

Deduct  for  board 3  06 

Balance  due $11  96 

Approved,  T.  S.  Blagebukn, 

F.  T.  Gbiswold.  Foreman, 

I  Indorsements  :1  His 

THOS.  (X)  FMNN. 
Mark* 
Witness:  E.  W.  Bosenbebo. 

These  checks  purport  to  be  written  acknowledgments  of  indebt- 
edness executed  upon  a  settlement  with  the  laborers  to  whom  they 
were  given.  They  are  apparently  made  for  the  information  and 
guidance  of  the  paymaster  of  the  company;  and  therefore  we  mig^t 
perhaps  infer  that  they  were  intended  to  represent  obligations  of 
the  company. 

Each  acknowledges  a  definite  sum  of  money  to  be  due  from  some 
one  to  a  payee  named  therein,  and  is  payable  at  a  time  certain; 
were  there  no  restricting  words,  they  woidd  therefore  be  clearly 
negotiable  under  our  laws:  Gen.  State.,  chap.  9.  The  indorsement 
of  the  payee's  name  upon  the  same  is  the  proper  mode  of  transfei^ 
ring  the  ownership  of  such  instruments.  ]Dut  the  words  **  not 
negotiable"  appear  written  or  printed  across  ihe  end  of  these 
checks.  It  is  unnecessary  for  us  to  consider  whether  the  maker 
has  power  to  take  away  bv  such  declaration  the  attributes  of  nego- 
tiability bestowed  upon  the  instruments  by  statute;  for  in  the  first 
place  they  still  remain  assignable  thereunder;  and,  second^  they 
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are  choses  in  action  and  as  such  the  ownership  might  be  transferred 
by  assignment  independent  of  statute. 

Under  our  practice  (see  section  3  of  the  code  of  civil  procedure) 
the  equitable  rule  relating  thereto  prevails,  and  the  action  should 
be  in  the  name  of  the  purchaser  and  assignee,  because  he  is  the 
owner  and  real  party  in  interest.  The  principal  effect  of  destroying 
the  negotiability  of  these  instruments  is  simply  to  render  them  sub- 
ject in  suit  by  the  assignee  to  all  defenses  existing  prior  to  notice  of 
the  assignment  that  might  have  been  interposed  to  an  action  by  the 
original  payee:  Pomeroy's  Bemedies  and  Remedial  Bights,  sec. 
1ST;  Combs  v.  Chandler,  33  Ohio  St.  178;  Moore  v.  Metropolitan 
Bk.,  55  N.  T.  41;  1  Parsons  on  Contracts,  227. 

Objection  is  made  that  no  acceptance  of  the  time  checks  by  the 
company  was  proven;  but  if  a  recovery  can  be  sustained  upon  them 
at  all,  it  is  because  they  are  acknowledgments  of  indebtedness  made 
by  the  company  itself;  they  are*  more  in  the  nature  of  due  bills 
than  orders  or  bills  of  exchange,  and  no  acceptance  is  necessary; 
this  would  be  equally  true  could  they  be  regarded  as  the  drafts  of 
one  agent  of  the  company  upon  another  agent;  such  drafts  are 
analogous  to  the  case  where  an  individual  draws  upon  himself,  and 
may  be  treated  either  as  accepted  bills  or  as  promissory  notes : 
1  IDaniers  Neg.  Insts.,  sec.  424. 

The  word  '  *  approved  "  over  the  signature  of  one  Griswold  ap- 
pears written  thereon;  it  may  be  that  Griswold  was  an  agent  of  the 
company  and  that  his  approval  was  evidence  to  its  paymaster  of  the 
justice  of  the  debt,  and  genuineness  of  the  time  check;  upon  this 
subject  we  are  not  enlightened  by  the  record;  but  this  supposition, 
if  true,  only  recognizes  a  private  arrangement  or  regulation  of  the 
company,  for  its  own  convenience  and  protection,  and  in  no  way 
changes  the  character  of  the  instrument  so  far  as  third  parties  are  . 
concerned. 

There  is,  however,  a  fatal  objection  to  the  recovery  had  in  the 
court  below.  The  action  was  originally  brought  before  a  justice  of 
the  peace,  and  was  tried  in  the  county  court  on  appeal.  There  are, 
therefore,  no  written  pleadings.  No  evidence  was  offered  by  the 
defendant,  and  hence  we  are  not  advised  of  its  defenses  except  as 
ihey  may  be  learned  from  the  objections  interposed  at  the  trial  and 
argued  upon  this  appeal.  From  these  sources  it  appears  that  the 
agency  of  the  drawer  of  the  time  checks  was  not  admitted.  It 
devolved  upon  plaintiff  in  making  his  prima  facie  case  to  offer  some  ' 
proof  upon  this  point.  He  introduced  none  whatever.  He  did  not 
even  show  that  tne  checks  were  ever  presented  to  the  defendant  for 
payment.  He  simply  offered  them  m  evidence,  together  with  the 
orders  above  mentioned,  and  rested.  He  might,  perhaps,  be  excused 
under  section  1949,  general  statutes,  from  establishing  the  genuine- 
ness of  the  signature  of  the  maker,  but  some  slight  evidence  that 
Blackburn  was  an  agent  of  the  company,  authorized. to  execute  such 
instruments,  was  indispensable:  Angell  and  Ames  on  Corps.,  sec. 
283;  First  Natl  Bank  v-  Hogan,  47  Mo.  473;  Northern  Gent.  B'y 
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Go.  y.  Bastian,  15  Md.  501;  Partridge  v.  Badger,  25  Barb.  171; 
Chapman  et  al.  v.  Chicago  &  N.  W.  Kj  Co., 26  Wis.  303;  Abbott's 
Trial  Evidence,  p.  40  and  notes. 

Had  the  action  been  commenced  in  a  court  of  record,  the  com- 
plaint would  have  averred  the  liability  of  defendant  in  appropriate 
terms.  It  might,  perhaps,  have  been  sufficient  even  though  there 
was  no  special  allegation  of  agency;  but  the  absence  of  such  aver- 
ment would  be  overlooked  simply  because  corporations  can  only  act 
by  agents,  and  in  law  the  act  of  the  agent  is  that  of  the  principal. 
The  liability  of  the  principal  could  hardly  be  established  without 
some  proof  of  the  agency. 

Whether  the  proceedings  be  with  or  without  written  pleadings, 
the  facts  essential  to  constitute  a  cause  of  action  must  be  given  in 
evidence;  provided,  of  course,  that  such  evidence  be  not  waiyed  by 
the  conduct  of  the  defendant,  or  by  averment  or  admission  in  his 
answer. 

As  already  intimated,  very  slight  proof,  in  cases  like  this,  on  the 
part  of  plaintiff,  would  be  sumcient  to  raise  a  presumption  of 
agency,  and  cast  upon  the  defendant  the  burden  of  showing  that 
no  such  relation  existed  between  it  and  the  party  professing  to  act 
in  its  behalf.  This  ruld  is  based  upon  the  fact  that  knowledge  on 
the  subject  is  fully  possessed  by  the  defendant,  and  perhaps  diffi* 
cult  of  attainment  by  plaintiff. 

The  motion  for  a  nonsuit  should  have  been  allowed. 

The  judgment  will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

Beversed. 


Snydeb  v.  Yoobhies,  Executrix,  etc. 

FiUd  April  1,  1884. 

AoTioy  FOK  Ganobllation— Necbsbakt  PARTIB8.— In  an  action  for  the  canoeUatioa  of  a 
deed,  alleged  to  have  been  fraudulently  obtained  by  the  grantee  during  his  lifetime,  the  hein 
and  devisees  of  the  deceased  grantee  are  necessary  parties. 

Appeal  from  a  judgment  of  the  district  court  for  Pueblo  county, 
entered  in  favor  of  the  defendant.    The  opinion  states  the  facts. 

E.  J.  Bennett  and  G.  Q.  Biohmond^  for  the  appellant. 
J.  W.  Homer  and  Patton  dt  Urmy,  for  the  appellee. 

>  Stone,  J.  The  complaint  of  the  appellant,  as  plaintiff  in  the 
court  below,  alleged  that  her  husband,  being  indebted  to  James  L. 
Yoorhies,  the  husband  of  appellee,  the  defendant  below,  gave  his 

Sromissory  note  therefor,  payable  to  Flora  L.  Yoorhies,  the  said 
efendant;  that  afterward,  for  the  purpose  of  discharging  said  in- 
debtedness, the  plaintiff  executed  a  deed  conveying  certain  land 
lying  in  the  county  of  Pueblo,  to  the  said  James  L.  Yoorhies,  and 
deposited  the  said  deed  as  an  escrow  with  one  M.  G.  Bradford,  to 
be  delivered  to  the  said  grantee  upon  condition  that  the  note  afore- 
said should  be  surrendered  and  delivered  to  said  depositary;  that 
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subsequently  the  said  Bradford  offered  to  deliver  the  deed  to  the 
said  grantee  and  his  wife,  the  defendant,  upon  the  condition  afore- 
said, out  that  both  said  grantee  and  defendant  refused  to  comply 
with  said  condition,  and  deliver  up  the  note;  that  afterward,  in  the 
absence  of  said  Bradford  from  his  house,  the  said  grantee  went  to 
said  house,  and,  upon  pretense  of  examining  said  deed,  obtained  the 
same  from  the  wife  of  JBradford,  and  without  the  knowledge  or  con- 
sent of  said  Bradford,  or  of  the  plaintiff,  carried  the  deed  away  and 
had  the  same  recorded  fraudulently  and  in  violation  of  the  condi- 
tion of  its  delivery,  etc.  That  the  said  note  has  never  been  de- 
livered up  nor  canceled,  the  said  land  has  never  been  paid  for,  nor 
has  there  ever  been  any  consideration  for  said  deed.  That  neither 
the  said  James  L.  Yoorhies  nor  his  said  wife,  the  defendant,  has 
ever  owned  or  been  in  possession  of  said  land,  but  that  the 
plaintiff  is  now  and  has  been  in  continuous  possession  of  said  land 
and  the  ownership  in  fee  thereof.  That  subsequent  to  the  record- 
ing of  the  deed  as  aforesaid,  the  said  James  L.  Yoorhies  died,  leav- 
ing a  will  by  which  the  said  Flora,  the  defendant,  was  appointed 
the  sole  executrix  thereof;  that  said  will  was  probated  in  the  county 
of  Onondaga,  in  the  state  of  New  York,  and  said  defendant  there* 
upon  qualified  as  such  executrix,  and  entered  upon  the  duties 
thereof.  That  the  said  deed  so  fraudulently  obtained  and  recorded 
as  aforesaid  is  a  cloud  upon  the  title  of  the  said  lands  of  the 
plaintiff,  and  the  complaint  therefore  prays  that  the  same  be  ad- 
judged fraudulent  and  void;  that  it  be  set  aside,  canceled  an^  ex- 
punged from  the  records,  and  for  general  relief. 

This  complaint  was  demurred  to  by  defendant,  the  demurrer  sus- 
tained, and  the  plaintiff  appeals  to  this  court,  assigning  for  error 
the  ruling  of  the  court  below  in  sustaining  the  demurrer  and  render- 
ingjudgment  thereon. 

T&e  principal  question  raised  by  the  demurrer,  and  the  only  one 
we  wilf  pass  apon  under  the  assignments  of  error,  is  whether  the 
proper  and  necessary  parties,  are  made  defendants  in  the  action. 

On  the  part  of  the  appellant,  it  is  insisted  that  since  there  was  no 
valid  delivery  of  the  deed,  no  interest  in  the  premises  passed  by  the 
oonveyance  to  the  decedent  in  his  lifetime,  and  hence  neither  his 
heirs  nor  devisees  have  any  interest  to  be  affected  by  the  decree 
prayed  for  in  this  action. 

While  it  is  true  that  a  deed  delivered  wrongfully  and  fraudulently, 
or  without  authoriiy,  and  contrary  to  the  conditions  of  its  delivery, 
as  averred  in  this  complaint,  like  an  imdelivered  deed,  passes  no 
estate  or  interest  thereby,  yet  the  averments  of  the  complaint  in 
this  case  are  facts  to  be  established  upon  trial,  and  while  these 
averments  are  by  the  demurrer  admitted  to  be  true,  as  against  the 
sole  defendant  sued  as  executrix,  yet  they  are  not  admitted  as 
against  any  one  not  a  party  to  the  action. 

Taking  the  complaint  as  true,  the  deed  in  question,  having  been 
properly  executed,  by  a  competent  grantor,  and  upon  a  sufficient 
consideration,  to  a  competent  grantee,  would,  upon  a  good  delivery. 
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operate  to  pass  the  estate  therein  described ,  and  the  heirs  or  devisees 
Of  the  deoedent  grantee  dying  seized  of  the  premises,  woidd  be  the 
real  parties  in  interest  to  be  affected  bj  a  judgment  or  decree  in 
this  action.  Their  possible  interest  cannot  be  admitted  away  by 
the  executrix.  Such  heirs  or  devisees  in  whom  the  estate  would  be 
vested,  in  case  the  conveyance  were  valid,  are  entitled  to  their  day 
in  court,  and  to  have  an  opportunity  to  contest  the  averments  of  the 
complaint  in  Uie  action,  in  real  actions  or  one  like  this,  in  which 
the  title  to  realty  is  affected,  it  is  as  important  to  the  parties  plaintiff 
as  to  parties  defendant  to  have  the  proper  and  necessary  parties 
before  the  court  in  order  that  they  may  be  bound  by  the  judgment. 

We  think  there  was  no  error  in  the  ruling  and  judgment  of  the 
court  in  sustaining  the  demurrer  upon  the  ground  of  a  defect  of 
proper  parties  defendant,  and  the  judgment  will  be  accordingly 
affirmed. 

Judgment  affirmed. 


Brown  v.  Cnr  of  Denveb  et  al. 

FiUd  April  i,  1884, 

The  Act  of  April  6,  1877,  entitled  '*  An  act  to  reduce  the  law  inoorpNoratinff  the  dty  of 
Denver^  and  the  several  acts  amendatory  thereof,  mto  one  act,  and  to  revise  ana  amend  the 
same,"  is  not  unconstitutional  as  being  in  contravention  of  the  provisions  of  the  oonstitatioii 
respecting  special  legislation. 

Special  IjEgislation— Legislative  Discretion. — Where  the  constitution,  after  enumer- 
ating certain  subjects  on  which  special  legislation  is  prohibited,  provides  that  "  in  all  other 
cases  where  a  general  law  can  be  niade  applicable  no  special  law  shall  be  enacted,"  the  qiies- 
tion  whether  a  subiect  not  enumerated  can  be  provided  for  by  a  general  law  is  one  of  legida* 
tive  discretion,  and  not  for  the  courts. 

Due  Process  of  Law— Notice. — Whenever  it  is  sought  to  deprive  a  person  of  his  prop- 
erty, or  to  create  a  charge  against  it,  preliminary  to,  or  which  mapr  be  made  the  basis  of  tak- 
ing it,  the  owner  must  nave  notioe  of  the  proceeding  and  be  afforded  an  opportanitv'  to  be 
heard  as  to  the  correctness  of  the  assessment  or  chaiig^e.  It  matters  not  what  the  rharariw 
of  the  proceeding  may  be,  by  virtue  of  which  hb  property  is  to  be  taken,  whether  adminis- 
trative, judicial,  summary  or  otherwise,  at  some  stage  of  it  and  before  the  property  is  taken, 
or  the  charge  becomes  absolute  against  either  the  owner  or  his  property,  an  opportonity  to  be 
heard  must  be  given ;  otherwise  such  proceeding  is  without  due  process  of  law. 

The  Same— Sidewalk  Ordinance  op  Denver.— Tested  by  the  above  rules,  the  sidewalk 
ordinance  paned  by  the  city  council  of  Denver,  on  March  17, 1881,  is  void,  as  fumiahing  the 
owner  no  notice  of  the  assessment  and  no  opportunity  to  be  heard  thereon. 

Error  to  the  district  court  of  Arapahoe  comity.  The  opinion  states 
the  facts. 

J.  H.  Brown,  for  the  plaintiff  in  error. 

Stallcup,  Dawson,  Luthe  and  Shaffroth,  for  the  defendant  in  error.. 

Bbok,  C.  J.  This  was  a  proceeding  instituted  in  the  district  ooori 
of  Arapahoe  county  to  enjoin  the  city  of  Denver  and  its  clerk  from 
certifying  to  the  county  clerk  and  recorder  of  said  county  certificates 
issued  by  the  city  engineer  to  the  Denver  Sidewalk  and  having  Oom-^ 
pany,  certifying  that  said  company  had  constructed  in  acoordanoe 
with  its  contract  with  said  city  and  with  the  sidewalk  ordinaaoe 
thereof,  a  plank  sidewalk  on  ibroadway  street  in  said  city,  imme- 
diately in  front  of  and  abutting  upon  the  lots  of  the  plaintiff,  the  said 
lots  being  duly  described  in  the  complaint. 
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The  complaint  prayed  that  a  writ  of  ininnotion  be  issued,  forever 
enjoininff  the  city  and  its  olerk  from  certiiying  the  oertifioates  to  the 
ooonty  clerk  and  recorder,  and  that  the  same  be  delivered  up  to  be 
canceled  as  a  cioad  npon  the  title  of  plaintiff's  lots,  and  for  such 
other  and  farther  relief  as  to  the  coort  snould  seem  proper. 

A  demurrer  was  interposed  to  the  complaint,  assi^ing  as  ground 
thereof  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer,  and  the  plaintiff,  elect<^ 
ing  to  stand  by  her  complaint,  gave  judgment  that  the  defendant 
go  hence  without  day. 

The  ordinance  referred  to  in  the  complaint  is  known  as  the  *' side- 
walk ordinance,''  and  was  passed  by  the  city  council  of  the  city  of 
Denver  on  or  about  the  l7th  of  March,  1881 ,  to  make  provision  for 
and  require  the  construction  and  repair  of  sidewalks  within  the  cor- 
porate limits  of  the  city.  It  requires  the  owners  of  lots  abutting  upon 
streets  laid  out,  improved  and  in  common  use  by  foot  travelers,  to  con- 
stmct,  at  their  own  expense,  sidewalks  of  the  kind  described  by 
the  ordinance.  By  its  provisions  the  publication  of  the  ordinance 
was  to  give  notice  to  the  lot-owners  to  construct  the  required  side- 
walks within  sixty  days  thereafter,  the  kind  of  materials,  manner  of 
oonstruction,  dimensions  and  other  matters  of  description  and  detail, 
for  the  sidewalks  required  to  be  constructed  in  different  portiona 
of  the  city  being  specified  in  the  ordinance. 

^  Provision  was  made  for  awarding  a  contract  for  one  year  by  the 
ciig^  to  the  lowest  responsible  bidder  for  the  construction  and  re- 
pair of  sidewalks,  under  the  ordinance  and  under  the  direction  of 
the  city  council.  The  grading  was  to  be  done  bv  the  city,  and  if 
the  owners  of  property  failed  to  construct  the  walks  within  the  pre- 
scribed time,  the  contractor  was  to  proceed  and  build  the  same, 
and  upon  completion  thereof  the  city  engineer  was  required  to  in- 
spect the  work,  and  if  found  to  be  done  in  conformity  with  the 
ordinance,  he  was  authorized  to  issue  certificates  to  the  contractor, 
which  would  state  the  number  of  linear  feet  constructed,  the  num- 
ber and  description  of  the  lots  and  blocks  before  which  the  same 
was  constructed,  and  the  amount  due  the  contractor  under  the  con- 
tract for  the  portion  fronting  upon  each  lot. 

To  this  sum  was  to  be  added  fifty  cents  for  each  lot  of  twenty-five 
feet  frontage,  as  payment  for  furnishing  grades,  inspections  and 
other  services  by  tne  city  engineer. 

These  certificates  were  to  be  presented  to  the  city  clerk,  who  was 
req[uired  to  draw  a  warrant  in  favor  of  the  contoactor  upon  the 
**  sidewalk  fund"  for  the  amount  called  for. 

The  ordinance  required  the  citv  clerk  to  retain  the  certificates  for  a 
period  of  thirty  days,  to  afford  tne  owners  of  such  property  an  op- 
portonity  to  repay  the  amounts  due  upon  the  lots  so  improved;  if 
repayment  was  not  made  within  that  time,  he  was  directed  to  certify 
the  certificates  to  the  county  clerk  and  recorder  of  Arapahoe  county, 
who  was  required  to  place  the  respective  amounts  named  in  the  cer- 
tificates, together  witn  ten  per  centum  penalty  thereon  to  defray  the 
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cost  of  collection,  upon  the  tax-list  of  the  current  year,  as  a  soecial 
assessment  against  each  of  the  lots,  to  be  collected  as  general  dij 
taxes  are  collected. 

The  foregoing  provisions  of  the  ordinance  are  warranted  by  an 
act  of  the  legislature,  approved  April  6,  1877,  entitled  ^'  An  act  to 
reduce  the  law  incorporating  the  ciiy  of  Denver,  and  the  several 
acts  amendatory  thereto,  into  one  act,  and  to  revise  and  amend  the 
same.^ 

Two  principal  objections  are  raised  as  to  the  validity  of  the  ordi- 
nance, one  being  that  the  statute  under  which  it  was  enacted  is  ia 
contravention  of  the  state  constitution,  it  being  a  special  law,  there- 
fore void;  the  other,  that  the  provisions  of  the  ordinance  are  in 
contravention  of  both  the  state  constitution  and  the  constitution  of 
the  United  States,  in  not  affording  the  owners  of  the  property  to  be 
charged  with  the  expense  of  the  improvements  provided  for  an  op- 
portunity to  be  heard  in  respect  to  the  same,  before  such  assess- 
ments became  fixed  charges  against  their  property. 

In  Palmer  y.  Way  et  al. ,  6  Col.  106,  we  considered  the  question 
whether,  under  our  constitution,  the  legislature  could  authorize  the 
city  council,  by  ordinance,  to  impose  upon  the  owners  of  lots  front- 
ing upon  a  public  street  the  burden  of  constructing  sidewalks  in 
front  thereof,  and  making  the  cost  of  construction  a  charge  upon 
the  property.  The  conclusion  arrived  at  was  that  assessments  of 
this  character  could  not  be  sustained,  by  virtue  of  the  power  of  tax- 
ation conferred  by  the  constitution,  but  might  be  upheld  as  a  police 
regulation* 

The  two  objections  to  the  ordinance  above  mentioned  were  not 
considered  in  that  case,  and  we  will  now  proceed  to  consider  and 
pass  upon  them. 

First — ^Is  the  act  of  April  6,  1877,  amending  the  city  charter,  in 
contravention  of  the  provisions  of  the  state  constitution  respecting 
special  legislation  ?  It  was,  no  doubt,  the  intention  of  the  tramers 
of  the  constitution  that  cities  and  towns  organized  after  ite  adoption 
shoidd.  be  organized  under  general  and  not  special  laws.  This  is 
evident  from  the  language  of  section  13,  article  XIY :  '^  The  general 
assembly  shall  provide  by  general  laws  for  the  oraanization  and 
classification  of  cities  and  towns.  The  number  of  such  classes  shall 
not  exceed  four,  and  the  powers  of  each  class  shall  be  defined  by 
general  laws,  so  that  all  municipal  corporations  of  the  same  daas 
shall  possess  the  same  powers,  and  be  subject  to  the  same  reebrio- 
tions. 

It  is  well  known,  however,  that  at  the  time  of  the  adoption  of  the 
constitution  the  city  of  Denver  and  other  cities  and  towns  were  act- 
ing under  special  chartei:s  previously  panted  by  the  territorial 
legislature.  That  it  was  not  intended  to  interfere  with  these  special 
charters  is  made  apparent  bv  section  14  of  said  article  XIY,  which 
is  as  follows:  ''  The  general  assembly  shall  also  make  provision,  by 
general  law,  whereby  any  city,  town  or  village  incorporated  by  any 
specisJ  or  local  laws  may  elect  to  become  subject  to  and  be  governed 
by  the  general  law  relating  to  such  corporations." 
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This  section  clearly  indicates  that  if  a  special  charter  is  sur- 
rendered in  any  case  for  the  purpose  of  organizing  under  the  general 
law,  to  be  passed,  it  must  oe  by  the  voluntary  act  of  the  corpora- 
tion. The  matter  is  left  to  their  election.  It  is  true  that  the  per- 
vading spirit  of  the  constitution  is  opposed  to  special  legislation. 
It  is  not,  however,  prohibitory  of  all  special  legislation,  but  only  to 
such  as  relates  to  certain  specified  subjects,  and  to  such  other  cases 
as  general  laws  are  applicable.  Section  26,  article  Y,  enumerates 
the  prohibited  cases,  and  concludes  as  follows:  ' '  In  all  other  cases 
where  a  general  law  can  be  made  applicable,  no  special  law  shall  be 
enacted." 

This  section  is  similar  to  section  63,  article  lY,  of  the  Missouri 
constitution  of  1876,  which  follows  the  enumeration  of  cases  wherein 
special  laws  are  prohibited,  with  the  declaration:  ''In  all  other 
cases  where  a  general  law  can  be  made  applicable,  no  local  or  special 
law  shaU  be  enacted."  But  the  latter  section  goes  further,  and 
declares  that  whether  a  general  law  can  be  made  applicable  in  any 
case  shall  be  a  judicial  (^^uestion. 

Prior  to  this  constitutional  provision,  the  courts  of  Missouri  had 
held  the  question  to  be  one  for  the  exercise  of  legislative  discretion, 
the  exercise  of  which  would  not  be  interfered  with  by  the  courts. 
Since  our  constitution  does  not  make  the  question  a  judicial  one, 
the  Missouri  precedents  are  in  point. 

In  the  case  of  The  State,  ex  rel.  Henderson,  v.  The  Oounly  Court 
of  Boone  County,  50  Mo.  317,  the  court  says:  "But  who  is  to 
decide  when  a  general  or  a  special  law  will  answer  the  best  purpose  ? 
It  strikes  me  that  the  rule  in  reference  to  general  or  special  laws  is 
laid  down  as  a  guide  for  the  legislature,  and  the  legislature  is  to 
judge  of  the  necessity  of  the  particular  case.  The  legislature  is 
quite  as  able  to  do  this  as  the  courts.  The  legislature  must,  in  the 
first  instance,  exercise  their  discretion  as  to  the  necessity  of  a  special 
instead  of  a  general  act.  How  can  the  courts  control  that  discre- 
tion ?  If  a  discretion  be  conceded  at  all,  in  my  judgment  the  courts 
have  no  right  to  control  it.  It  is  agreed  that  there  is  no  discretion 
in  regard  to  the  passage  of  certain  enumerated  laws.  They  are 
inhibited  by  the  letter  of  the  constitution.  When  the  legislature 
undertakes  to  pass  these  inhibited  laws,  it  is  the  plain  duty  of  the 
conrts  to  declare  them  unconstitutional." 

The  above  views  appear  to  us  to  be  both  sound  and  applicable  to 
the  phraseology  of  our  constitution.  The^  are  affirmed  oy  the  sub- 
sequent cases  of  The  State,  ex  rel.  Bobbins,  v.  The  County  Court 
of  New  Madrid,  61  Mo.  88,  and  Hall  v.  Bray,  Id.  288. 

Similar  views  upon  like  constitutional  provisions  are  announced 
in  The  State  of  Kansas,  ex  rel.  Johnson,  v.  Hitchcock,  1  Kansas, 
178,  and  Gentile  v.  The  State  of  Indiana,  409. 

Whether  a  special  city  charter  can  be  amended  by  a  general  law, 
applicable  to  the  whole  state,  so  as  to  meet  the  necessities  of  a 
particalar  case,  may  be  a  close  question,  or  such  an  amendment 
may  perhaps  be  impossible. 


WZBT  COABT  EePOETEE. 


Certainly  the  first  body  to  pasa  npon  that  qnesUc 
ture.  If  a  geDeral  law  oould  not  for  anv  leason  be  i 
to  the  oase,  Uien  a  special  law  ia  aatlioTized  bv 
itself,  and,  with  the  anthorities  oited,  ve  are  dispoi 
the  decision  of  the  question  is  for  the  l^alatnie 
conits.  Had  the  intention  been  to  makeitajud 
should  have  been  bo  expressed  in  the  constitation. 
attempt  by  the  legislature  to  ersde  the  oonstittt 
against  special  legislation  should  be  promptiy 
courts. 

Sooond — Is  that  portion  of  the  oTdinance,  thai 
queEtioned  by  this  proceeding,  in  contravention  of 
tlie  United  States  and  of  the  state  of  Colorado? 
prorisions  alleged  to  be  violated  aie  aectioi 
of  the  amendments  to  the  constitotion  of  t) 
and  section  25,  article  U,  of  the  oonatitntion 
former  provides:  "Nor  shall  any  state  depi 
life,  liberty  or  property  without  due  process 
that  "do  person  shul  be  deprived  of  life,  Ubei 
out  due  process  of  law."  Similar  provisions  at 
state  constitutions.  They  have  been  elaborate! 
sidered  by  the  ablest  courts  of  the  oountry,  ir 
court  of  the  United  States.  The  conclusions 
upon  questions  of  the  nature  involved  in  this  a 
sarr,  tnerefore,  to  state  the  result  of  the  adjuc 

The  doctrine  of  the  authorities  is  thatwhc 
deprive  a  person  of  his  property,  or  to  oreat 
preliminary  to,  or  which  may  be  made  the  I 
owcer  must  have  notice  of  the  proceeding,  s 
ponnnity  to  be  heard  as  to  the  correctness 
cliarge.  It  matters  not  what  the  character  of 
by  Tirtue  of  which  his  property  is  to  be  take 
tive,  judicial,  summary  or  otherwise,  at  somi 
the  property  is  taken  or  the  charf<6  beoonies 
the  owner  or  his  property,  an  opportunit 
wrOQgs  and  errors  which  may  have  been  coi 
Otherwise  the  constitutional  guarantees  abo 

Learned  dissertations  upon  the  meanii 
process  of  law,"  have  been  written  by  judi 
aH  applicable  to  summary  proceedings  of  ' 
sideration,  the  meaning  is  comprehendec 
graph.  If  the  law  authorizing  tbe  procee< 
ti>  the  owner  of  the  properh^  to  l>e  iLfFec 
portnnity  to  appear  at  a  specified  time  or 
tribunal  competent  to  administer  propei 
nmy  be  heard  oonoeming  the  correotnoHs 
made  conclusive,  the  constitutional  requi' ' 

Bat  when  the  validity  of  a  Is-w  or  ord  . 
the  ground  that  it  authorizes  the    taking 
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notice  or  hearing,  flie  objection  is  not  obviated  by  proof  that  a 
hearing  has  been  had  as  a  matter  of  favor  in  the  case. 

Nor  does  it  satisfy  the  constitutional  requirements  that  the  assess- 
ment is  fair  and  just. 

A  valid  assessment  cannot  be  made  under  an  invalid  law  or  ordi- 
nance, and  its  constitutionality  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  it  authorizes  to  be  done  by  virtue  of  its 
provisions.  This  is  the  doctrine  of  the  following  oases,  and  manv 
others  migl^t  be  cited  to  the  same  effect,  but  reference  to  them  will 
be  found  m  the  cases  cited:  Stewart  v.  Palmer,  74  N.  T.  183; 
Thomas  v.  Gain,  85  Mich.  155;  Davidson  v.  New  Orleans,  96  U.  S. 
97;  County  of  San  Matbo  v.  Southern  Pacific  Railroad  Company, 
8  Saw.  238. 

Testing  the  ''  sidewalk  ordinance'*  by  the  foregoing 'principles,  it 
is  found  to  be  defective,  both  as  to  matters  of  notice  and  hearing. 

The  only  notice  given  the  owner  of  property  is  a  notice  to  con- 
struct a  sidewalk  of  a  certain  kind  and  dimensions  in  front  of  his 
property,  within  a  specified  time,  or  that  the  city  will  cause  it  to  be 
•constructed  at  his  expense;  and  that  if  the  cost  of  construction  is 
not  repaid  within  another  specified  time,  the  amount,  with  a  certain 
penalty  added,  will  be  placed  on  tiie  tax-roll  as  a  special  assess- 
ment against  his  property,  and  collected  in  the  same  manner  as 
general  city  taxes  are  collected. 

The  notice  given  to  build  the  sidewalk,  or  that  the  city  will  cause 
it  to  be  built  at  the  owner's  expense,  is  not  equivalent  to  the  notice 
referred  to  in  the  authorities  and  contemplated  by  the  constitution. 
Jt  furnishes  no  information  of  the  amount  of  the  assessment  that 
jrill  he  made,  nor  does  it  designate  a  time,  place  or  tribunal  at  or 
before  which  a  hearing  may  be  had. 

No  such  opportunity  is  afforded  at  any  stage  of  the  proceedings, 
but  the  expense  of  constructing  the  sidewalk  is  made  an  absolute 
charge  against  his  property,  upon  which  it  may  be  sold  to  satisfy 
the  same. 

Until  the  walk  is  built  and  a  certificate  therefor  issued  to  the 
<5outractor,  the  owner  pannot  know  what  groauds  of  complaint  he 
may  have.  The  cost  of  grading  may  be  included;  the  lumber  or 
materials  may  not  be  of  the  quality  and  kind  required  or  the  walk 
^^y  not  be  made  in  conformity  with  the  requirements  of  the  ordi- 

lu  this  respect  the  ordinance  is  clearly  defective.    In  so  far, 

'^Y^^'^fpre,  as  the  ordinance  provides  for  making  the  oost  of  oon- 

f      *k  °^  a  special  assessment  against  the  property  improved,  and 

uw  manner  of  collecting  the  same  without  notice  or  hearing, 

^w  ^®«e  of  opinion  that  it  is  in  conflict  with  the  state  and  federal 
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*  t  *^SS*^*5*ion8,  and  for  this  reason  invaUd. 

^\  t  TVi^  demurrer  to  the  complaint  should  have  been  overruled. 

5^0  ihe  judgment  must  be  reversed  and  the  cause  remanded. 

^^  iTioil'  •'•    I  concur  with  the  majority  of  the  court  in  the  reason- 

ing and  conclusion  upon  the  latter  branch  of  this  case,  and,  there- 
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fore,  in  the  reversal  thereof.  Upon  the  subject  of  local  and  special 
legislation,  I  am  not  at  present  prepared  to  accept  all  the  views 
expressed  in  the  opinion. 


Exchange  Bane  of  Denveb  t?.  Ford. 

Filed  April  U  1S8^ 

OBLiOATioir,  Meaning  of.— The  word  "  obligation,"  as  used  in  section  1834  of  the  g^enenl 
statutes,  providing  that  *'  all  joint  obligations  and  covenants  shall  hereafter  be  taken  and 
held  to  be  joint  and  several  obligations  and  covenants";  and  in  section  14  of  the  codeof  civil 
procedure,  providing  that  "all  persons  jointly  or  severally  liable  upon  the  same  obligation  or 
instrument,  *  *  *  may  all  or  any  of  them  be  included  m  the  same  action,"  is  confined  to 
contracts  in  writing,  and  does  not  include  oral  contracts. 

Copartnership  Debt,  Merger  of  in  Judohent  against  One  Partner.— The  plaintiff 
sued  the  defendant  in  eiror  and  several  others  on  a  partnership  note.  The  defendant  in 
error's  oo-defendants  defaulted,  and  judjgment  was  rendered  against  them.  Afterward,  and 
before  the  trial  against  the  defendant  in  error,  the  plaintiff  voluntarily  amended  his  com- 
plaint, so  as  to  abandon  the  note  and  reet  the  action  entirely  upon  the  original  indebtedness 
represented  thereby.  The  trial  was  had  more  than  two  years  after  the  default  indgment 
was  entered,  and  aiter  several  terms  of  the  court  had  intervened.  Htld,  that  such  default 
judgment  was  a  bar  to  the  continuance  of  the  action  against  the  defendant  in  error,  and 
should  not  be  set  aside  at  the  request  of  the  plaintiff,  and  that  the  court  had  authority  to 
render  the  same  under  section  146  of  the  code  of  civil  procedure. 

JuDGicENTS  Regularly  Entered  are  betond  the  Court's  Control  after  the  expiration 
of  the  term  during  which  they  were  rendered. 

Erbob  to  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Willard,  Teller,  Morrison  &  Fillins,  for  the  plaintiff  in  error. 
M.  B.  Carpenter,  for  the  defendant  in  error. 

Helm,  J.  This  action  was  brought  to  collect  a  partnership  debt. 
At  common  law,  partners  are  held  to  be  jointly  liable  for  the  firm 
debts.  While  each  is  bound  for  the  whole  indebtedness,  and  while 
a  judgment  might  be  recovered  under  some  circumstances,  in  an 
aotion  at  law  against  one  of  the  partners,  yet  the  liability  is  regarded 
as  joint  only,  and  not  as  joint  and  several. 

At  common  law,  therefore,  the  doctrine  of  merger  contended  for 
by  defendant  in  error,  who  was  defendant  below,  would  undoubtedly 
govern  this  case,  and  he  could  plead  the  judgment  rendered  against 
his  co-defendants  in  bar  of  the  proceedings  against  him  for  the 
same  demand. 

A  desire  te  avoid  the  hardship  resulting  from  the  application  of 
this  common-law  rule  to  the  case  at  bar,  coupled  with  the  general 
importance  of  the  subject,  has  led  us  to  give  the  questions  pre- 
sented more  than  the  usual  degree  of  care  and  consideration. 

The  suit  was  first  brought  against  Ford  and  others  upon  a  prom- 
issory note;  Ford's  co-defendants  defaulted,  and  judgment  was  ren- 
dered against  them;  afterward,  and  before  the  trial  against  Ford, 
plaintiff  voluntarily  amended  its  complaint  so  as  to  aoandon  the 
note,  and  rest  the  action  entirely  upon  the  original  indebtednesa 
represented  thereby.  The  action  was  therefore  tried  against  Ford 
upon  an  unwritten  contract.     At  the  trial,  the  former  judgment 


Sap.  Ct.  Gol.]  ExoHANOE  Bakk  t;.  Dsnyeb.  626 

against  his  co-defendants  was  regarded  by  the  court  as  a  merger  of 
me  entire  cause  of  action,  and  upon  this  ground  plaintiff's  right  to 
reooyer  against  Ford  was  denied.  A  number  of  objections  to  the 
position  taken  by  the  court  below  are  presented  by  pfaintiff  in  error, 
and  are  thoroughly  argued  by  counsel  for  both  parties. 

As  at  present  adyised,  we  are  inclined  to  belieye  that  under  our 
practice  the  doctrine  of  merger  might  be  held  inexplicable  to  the 
case,  proyided  the  contract  is  one  of  those  which  are  by  statute  de- 
clared to  be  seyeral  as  well  as  joint. 

Bearing  directly  upon  this  subject,  we  haye  two  proyisions,  yiz. : 
Section  lo34  of  tne  general  statutes  which  reads  as  follows:  ''  All 
loint  obligations  and  coyenants  shall  hereafter  be  taken  and  held  to 
be  joint  and  seyeral  obligations  and  coyenants/'  and  section  14  of 
our  code  of  procedure,  to  wit:  '' All  persons  jointly  or  seyerally 
liable  upon  tne  same  obligation  or  instrument,  including  parties  to 
bills  of  exchange  and  promissory  notes  and  sureties  on  the  same 
or  separate  instruments,  may  all  or  any  of  them  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff." 

The  principal  question  for  consideration,  as  we  yiew  the  case,  is, 
do  these  statutes  or  does  either  of  them  refer  to  and  include  joint 
oral  contracts;  or  was  it  the  intention  to  confine  their  operation  in 
this  respect  to  joint  specialties  and  joint  simple  contracte  which  are 
eyidenced  by  writing  r 

Of  course  no  argument  is  necessary  to  show  that  the  words  ''  coy- 
enants"  and  "instruments"  do  not  coyer  unwritten  contracte;  our 
inquiry  is,  therefore,  narrowed  to  a  discoyery  of  the  true  import  of 
the  word  ''  obligation, "  as  used  in  these  stetutes.  This  word  has  twa 
weU-defined  legal  meaning;  one  is  where  it  is  a  name  giyen  to  the 
contract  itself;  the  other  includes  those  cases  where  it  refers  to  the 
duiy  imposed  upon  a  person  in  connection  with  his  contract  to  per* 
form  it,  or  to  a  liability  arising  from  his  contract  or  from  his  action- 
able tortious  conduct. 

The  first  class  formerly  coyered  only  sealed  instrumente  wherein 
the  obligor  was  bound,  under  a  penalty,  to  do  a  certain  thing;  but 
more  recently  it  |has  been  frequently  extended  to  all  written  con- 
tracte. 

tinder  the  second  class  Chief  Justice  Marshall,  in  Sturges  y. 
Crowninshield,  11  Wheat.  193,  thus  defines  one  meaning  of  the 
word:  ''A  contract  is  an  agreement  wherein  a  parly  undertt^es  to  do 
or  not  to  do  a  particular  thing;  the  law  binds  him  to  perform  his 
engagement,  and  this  is  the  obligation  of  the  contract." 

In  illustration  of  another  meaning  of  the  word  under  this  class, 
we  quote  the  language  of  Mr.  Justice  Smith,  in  Crandall  y.  Bryan, 
15  Etow.  Pr.  56.  Speaking  of  a  certein  stetute,  and  referring  to  the 
word  obligation  used  therein,  he  says  that  it  includes  all  cases  ' '  where 
the  action  would  not  rest  upon  the  contract,  but  would  rest  upon  the 
legal  duty;  where  the  law  casts  a  liability  upon  a  man  guilty  of  fraud, 
for  which  an  action  will  lie  ;  wheneyer  fraua  and  damage  ^ye  a  right 
of  action,  the  law  caste  a  liability  and  creates  an  obligation." 

No.  16    8. 
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The  word  is  used  in  statules  as  well  as  in  text-books  and 
with  these  different  meanings;  and  the  significance  to  be  given  it  in 
each  statute  must  be  gathered  from  the  purpose  and  the  context  of 
the  enactment.  The  uiird,  and  perhaps  most  uncommon  le^  use 
of  the  word  is  found  in  a  New  York  law.  It  reads:  *'  Where  the 
•defendant  has  been  guilty  of  fraud  in  contracting  the  debt  or  incur- 
ring the  obligation  for  which  the  action  is  brought/'  etc. :  16  How. 
-56^  supra. 

We  are  hardly  prepared  to  quarrel  with  the  court's  interpretation, 
above  given,  of  this  statute;  it  seems  reasonably  certain  that  the 
legislature  mean,  when  they  speak  of  the  obligation  being  "incurred, " 
a  liability  affixed  by  law  to  the  fraudulent  conduct  mentioned.  Con- 
tracts are  either  expressly  made  by  the  parties  or  created  by  impli- 
cation of  law;  it  can  hardlv  be  said  that  thev  are  ever  incurred;  the 
liability  is  incurred  when  tne  contract  is  violated,  or  the  fraud  com- 
mitted ;  and  when  th^  word  * '  obligation  "  is  used  with  reference  to 
this  liability,  the  obligation  may  also  be  said  to  be  incunred. 


penalty  to  do  a  certain  thin^. 
its  more  popular  sense,  the  term  obligation  signifies  the  inatnunent 
of  writing  by  which  the  contract  is  witnessed." 

So  ^so  in  Illinois,  the  expression  ''obligations  and  covenants," 
in  a  statute  exactly  similar  to  our  said  section  1834,  was  construed 
to  include  a  promissory  note,  and  the  guarantors  thereon :  Qs^  v. 
National  Bank.  79  111.  62. 

It  has  recently  been  held  doubtful  if  this  Illinois  statute  haa  any 
application  to  partnership  contracts:  Coats  v.  Preston  etal.;  106 
111.  473.  But  no  case  has  been  cited,  and  we  have  not  succeeded 
in  finding  one,  which  holds,  that  this  word  when  used  in  a  statute 
wiih  reference  to  the  contract  itself,  and  not  the  duty  or  liability 
arising  thereon,  includes  oral  agreements.  .  Brainard  v.  Jones  etal., 
11  How.  Pr.  669,  seems  to  hold  this  way  and  has  been  mentioned 
by  counsel  as  doing  so;  but  the  action  there  was  upon  a  replevin 
bond,  and  it  was  unnecessary  to  determine  this  (question;  besides 
in  Strong  v.  Wheaton,  38  Barb.  616,  this  case  is  discussed,  and  no 
auch  interpretation  of  the  word  deduced  therefrom. 

As  the  result  of  our  investigation  we  feel  justified  in  stating  the 
conclusion  that  whenever  the  word  obligation  is  used  in  a  statute  as 
the  name  of  a  contract,  as  it  is  in  the  sections  now  under  considera- 
tion, an  agreement  in  writing,  sealed  or  unsealed,  is  referred  to; 
where  in  a  legislative  provision,  it  is  used  with  reference  to 
legal  duty  or  liability,  such  duty  or  liabilitv  may  arise  from  an  oral 
or  written  contract,  or  in  some  instances  nrom  actionable  tortious 
conduct. 

Counsel  for  defendant  in  error,  in  discussing  section  14  of  the 
code,  calls  our  attention  to  the  fact  that  throughout  that  instrument 
wherever  a  general  indebtedness  or  liability  is  mentioned,  other  ex- 
pressions are  used,  as '  *  contract  or  transaction, "  ''  alleged  liability/ 
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"jointly  indebted/'  "transaction,'"  "contract  sealed  or  parol/' 
"  contract  express  or  implied,"  "  debts  or  liabilities,"  etc.  See  sec- 
tions 19,  21,  43,  68,  71,  91,  94,  etc.  This  wonld  seem  to  indicate 
that  the  lesislatnre  had  in  mind  the  meaning  of  the  word  obligation 
we  contend  for,  and  confined  it  thereto  in  section  14. 

We  are  not,  however,  entirely  without  direct  authority  in  support 
of  our  conclusion  that  the  word  does  not  cover  oral  contracts. 

The  New  York  statute  is  similar  to  our  said  section  14  in  this 
zeepect;  the  supreme  court  of  that  state,  in  construing  tiie  same, 
uses  the  following  lan^age:  "The  word  obligation  must  be  con- 
fined to  its  legal  meaning,  and  it  does  not  embrace  a  cause  of  action 
not  evidenced  by  writing" :  Strong  v.  Wheaton,  supra.  See  also 
Barker  v.  C^sserly,  16  Barb.  184. 

Mr.  Pomerov  considers  at  length  the  statutory  provisions  existing 
in  many  of  the  states  that  "persons  severally  liable  upon  the 
same  obligation  or  instrument,  including  parties  to  bills  of  exchange 
•nd  promissory  notes,"  may  all  or  any  of  them  be  included  in  the 
same  action  at  the  option  of  the  plaintiff." 

He  says  with  reference  thereto:  "  In  the  third  place,  there  is  no 
limit  to  the  kind  of  contract  from  which  this  several  liability  may 
arise,  provided  Uisin  writing.  The  broad  language  of  the  clause 
includes  any  and  every  species  of  written  contract " :  Pomeroy's 
Bemedies  and  Bemedisd  Bights,  sec.  404. 

This  is  of  course  not  binding  authority;  it  is  the  view,  however,  of 


that  "instrument"  includes  all  written  contracts,  sealed  as  well  as 
simple;  and  that  unless  we  assent  to  the  proposition  that  "  obliga- 
tion" includes  oral  contracts,  we  violate  the  rule  requiring  effect  to 
be  given,  if  possible,  to  all  the  language  used.  Bpt  the  use  of  the 
word  obligation  under  the  common  law  was  originally  confined  to 
sealed  instruments  of  a  certain  kind;  and  courts  have  not  always 
given  it  the  significance  we  have  adopted. 

The  supreme  court  of  South  Carolina  held  that  the  statutory 
phrase,  **  bonds  or  other  obligations,"  did  not  include  promissory 
notes;  and  that  it  might  be  construed  as  though  it  read  "  bonds  or 
other  contracto  under  seal" :  Executors  of  Bippon  v.  Executors  of 
Townsend,  1  Bay,  446.  In  Gale  v.  Myers,  4  Houston,  646,  the 
supreme  court  of  Delaware  declines  to  consider  promissory  notes  as 
"oovered  by  the  statutory  expression  an  obligation  or  written 
contract." 

There  are  doubtless  other  cases  like  these,  and  in  them  we  dis- 
cover a  reason  for  the  legislature's  using  both  of  these  word!s,  and 
also  expressly  declaring  that ' '  bills  of  exchange  and  promissory  notes"  « 
are  included  thereby.  Owinff  to  the  doubts  surrounding  the  subject, 
inspired  by  an  abundance  of  caution  the  legislature  saw  fit  to  use 
botn  words,  and  also  to  add  the  explanatorv  phrase;  in  so  doing, 
we  think,  as  was  said  by  the  supreme  court  of  Georgia  concerning  a 


628  West  Coast  Eeporteb.  [8np.  Ct.  OoL 

similar  expression,    *'  they  were   guilty  of   no  vain    repetition  **: 
Hargrave  v.  Cooke,  supra. 

But  the  doctrine  that  in  equi^,  without  statutory  provision,  part- 
nership debts  are  both  joint  and  several,  is  claimed  oy  defendant  in 
error  to  cover  this  case.  This  is  purely  a  legal  action;  it  is  in  the 
nature  of  assumi)sit;  no  cause  of  action  in  equity  is  stated,  and  no 
equitable  relief  is  demanded  by  either  party.  The  code  abolishes 
forms  of  action  merely  including  the  difference  in  this  respect  be- 
tween actions  at  law  and  suits  in  equity,  and  provides  a  single  method 
of  pleading;  it  does  not  undertake  to  do  away  with  the  distinction 
between  legal  and  ecjuitable  causes  of  action;  it  does  not  rescind  tiie 
rule  that  the  allegation  and  the  proof  must  correspond;  nor  the  cor- 
relative principle,  that  the  judgment  must  follow  the  pleadings. 
To  procure  standing  in  a  court  of  equity,  and  obtain  equitable  relief, 
the  pleader  must  still  state  an  equitable  cause  of  action  or  defense. 

He  cannot  now,  any  more  than  he  could  before  the  code  was 
adopted,  obtain  the  benefit  in  a  court  of  law  of  principles  like  the 
one  here  involved,  which  theretofore  applied  exclusively  to  chanoeiy 
proceedings. 

These  remarks  do  not  cover  instances  where  some  eauitable  prin- 
ciple has  been  by  express  statutory  language  or  by  clear  implica- 
tion incorporated  into  procedure  at  law.  Nor  do  we  assert  tluit  no 
case  may  ever  arise  wherein  a  parfy  may  have  the  benefit  of  a  de- 
fense not  presented  by  the  pleadings,  or  waive  objection  to  a 
variance  between  the  pleadings  and  the  proof  and  judgment.  We 
are  of  the  opinion  that  the  foregoing  equity  doctrine  does  not  appfy* 
to  this  case. 

The  last  position  taken  by  counsel  for  plaintiff  in  error  which 
we  shall  consider  is  that  the  court  erred  at  the  trial  in  refus- 
ing to  set  aside  the  judgment  previously  taken  against  Ford's  co- 
defendants.  The  judgment  which  plaintiff  moved  to  vacate  was 
rendered  over  two  years  prior  to  this  trial;  a  number  of  terms  of 
the  court  had  passed  since  the  one  at  which  it  was  entered;  it  was  in 
plaintiff's  favor  and  was  given  upon  its  application.  The  motion  to 
vacate  came  from  plaintiff  and  was  not  based  upon  any  want  or  de- 
fect of  jurisdiction  save  as  hereinafter  mentioned;  no  fraud  or 
collusion  and  no  irregular  or  improper  conduct  on  the  part  of  the 
defendants  in  procuring  the  judgment  to  be  entered  were  charged. 

Defendant  Ford  pleaded  this  judgment  in  bar  in  his  answer  to 
the  amended  complaint.  To  this  answer  no  reply,  demurrer  or 
motion  was  filed.  The  application  to  vacate  was  not  interposed 
until  the  trial  was  in  progress,  and  until  plaintiff  had  rested,  and 
defendant  had  offered  the  judgment  in  evidence  in  his  defense. 
The  motion  to  vacate  seems  to  rest  mainly  upon  the  ground  that  the 
judgment  was  rendered  after  jurisdiction  had  been  oivested  by  the 
filing  of  the  petition  and  bona  for  removal  to  Hie  federal  court,  and 
was,  therefore,  void.  The  record  itself  does  not  bear  out  pltdntiff 's 
assertion  in  this  respect.  It  appears  that  the  judgment  was  giTen 
and  the  petition  and  bond  were  filed  on  the  same  day;  but  the  reccvrd 
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entry  of  the  former  precedes  that  of  the  latter,  and  we  infer,  there- 
fore, that  this  was  the  order  in  which  the  acts  took  place. 

It  cannot  be  said  that  the  judgment  in  question  is  void,  even  if 
we  admit  the  correctness  of  counsel's  position,  that  under  the  view 
we  adopt  as  to  the  word^  obligation,  judgment  on  unwritten  joint 
contracts  against  one  joint  defendant,  without  a  determination  of 
the  cause  as  to  the  others,  is  irregular  and  void.  At  the  time  this 
judgment  was  pronounced  the  action  was  upon  the  uromissory  note. 
The  liability  upon  this  instrument  was  clearly  rendered  several  by 
section  1834,  ante.  Under  section  146  of  the  code  we  are  of  opinion 
that  as  the  case  then  stood  judgment  might  properly  be  taken  against 
one  defendant  and  the  cause  continue  as  to  another. 

The  abandonment  of  the  promissory  note  and  subsequent  pro- 
eednre  npon  the  original  indebtedne^  was.  as  already^remarLd, 
plaintiff's  own  voluntary  act.  Plaintiff  should  have  interposed  its 
application  for  relief  from  the  former  judgment  prior  to  the  trial 
against  Ford.  But  it  is  doubtful  if  this  application  would  have 
availed  anything  had  it  then  been  made  upon  any  ground  that  could 
irathf  ully  have  been  stated.  Courts  have  very  limited  discretionary 
power,  except  for  a  few  well-known  causes,  to  vacate  or  amend  their 
judgments  at  a  term  subsequent  to  the  rendition  thereof. 

No  authorities  need  be  cited  to  the  proposition  that  in  the  absence 
of  statatey  judgments  regularly  entered  are  beyond  the  court's  con- 
trol after  tne  term  has  expired. 

A  judgment  procured  by  fraud,  or  by  irregular  or  improper  con- 
duct  of  the  successful  party,  or  one  entered  without  jurisdiction  of 
ihe  person  (u^ainst  whom  it  is  given,  can  hardly  be  said  to  be  regu- 
Janv  entered. 

These^  therefore,  constitute  grounds  on  which,  upon  proper 
flhowii^;^,  courts  sometimes  presume  to  act  at  a  subsequent  time. 

Section  76  of  the  code  provides  for  relief  from  a  judgment  taken 
afiainst  a  party  through  ''mistake,  inadvertence,  surprise  or  excus- 
able neglect."  But  this  relief  is  only  granted  upon  terms,  and  the 
showing  therefore  must  be  made  in  the  manner  pointed  out  by 
statute:  if  in  vacation,  it  must  be  within  five  months  after  adjourn- 
ment, and  satisfactory  reasons  must  be  given  for  not  applying  dur- 
ingihe  term. 

Plaintiff  in  error,  as  clearlv  appears  from  what  we  have  said,  was 
not  in  a  position  to  secure  tne  advantage  of  any  one  of  the  fore- 
going reasons  or  grounds  in  support  of  its  motion.  » 

We  do  not  think  the  court  erred  in  overruling  the  same. 

The  judgment  must  be  affirmed. 
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SUPREME   COURT  OF  NEVADA. 
State,  ex  rel.  Babnett,  v.  Fifth  Distbiot  Ooubt. 

Filed,  March  U,  1884, 

Abjudication  of  iNsoiiVKNcr,  Effect  on  Finding  AcnONS.— An  order  of  the  distriet 
court  adjud^ng  the  defendant  in  a  pending  action  an  insolvent  debtor  and  staying  all  pro- 
ceedings against  him,  does  not  deprive  the  court  in  which  such  action  is  pending  of  jorinio- 
tion,  so  as  to  make  its  subsequent  action  void. 

Appeal  fbom  Jubtick's  Court— Effect  of  Dibmibsal— Damages  fob  Fritolous  Appeamu 
The  dismissal  of  an  appeal  from  the  justice's  court  divests  the  district  court  of  authority  to 
proceed  further,  except  to  include  costs  on  the  dismissal.  It  cannot  impose  damaKeB  fcr 
frivolous  appeals,  nor  directly,  and  without  trial,  reverse  or  afEnn  judgments  brought  by  ap- 
peal from  the  justice's  court. 

Review  upon  Cebtiorari  ib  Confined  to  questions  of  jurisdiction. 

Applioation  for  a  writ  of  certiorari.  The  opinion  states  the 
facta. 

8.  D.  King,  for  the  relator. 

D.  Sn  Imman,  for  the  respondent. 

Belknap,  J.  Brennan  recovered  jndgment  against  Raphael  in  the 
justice's  court  for  the  sum  of  two  hundred  and  twenty-eight  dollars 
and  fiftj  cents  and  costs,  upon  a  moneyed  demand. 

Baphael  appealed  to  the  district  court.  The  case  was  called  for  trial 
upon  the  twenty-seventh  day  of  July,  whereupon  counsel  for  appellant 
moved  a  stay  of  proceedings,  upon  the  ground  that  since  the  appeal 
had  been  taken  his  client  had  been  adjudged  an  insolvent,  under 
the  insolvency  laws  of  the  state,  by  the  seventh  judicial  distriefc 
court. 

The  motion  was  denied  because  of  the  incompetency  of  the  evi- 
dence by  which  the  fact  was  sought  to  have  been  established,  tiie 
only  evidence  being  a  printed  slip,  presumably  taken  from  the  news- 
paper in  which  the  order  for  the  meeting  of  creditors  was  published, 
as  provided  in  section  8  of  the  act  for  the  relief  of  insolvent 
debtors:    Stats.  1881,  p.  126. 

A  motion  to  dismiss  the  appeal  was  then  made  and  sustained, 
and  the  case  dismissed. 

Subsequently  the  court  took  under  advisement  a  motion  for  lud^ 
ment  for  damages  and  costs,  and  two  days  thereafter  sustained  this 
motion,  awarding  plaintiff  ten  per  cent,  of  the  amount  of  the  jud^ 
ment  rendered  by  the  justice  as  damages. 

Judgment  was  accordingly  entered  dismissing  the  appeal,  affirm* 
ing  the  judgment  of  the  justice,  with  the  damages  sustained  by  rea- 
son of  the  appeal  and  costs. 

Certiorari  is  brought  for  the  purpose  of  reviewing  these  prooeed- 
ings. 

First — ^The  relator  relies  upon  the  order  staying  proceeding  as 
divesting  the  district  court  of  jurisdiction. 

The  cases  of  Tufts  v.  Manlove,  14  Oal.  47,  and  Oerf  v.  Oakes,  69 
Id.  132,  are  referred  to  as  sustaining  this  position. 

In  these  cases  the  estates  of  the  insolvents  were  seized  under  pro- 
cess issued  at  the  suits  of  creditors  whose  claims  were  provable  <m 
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the  insolvency  proceedings.  The  courts  having  jurisdiotion  of  the 
proceeding  acquired  control  of  the  property  of  the  insolvents,  and 
it  was  their  duty  to  protect  the  assets,  so  that  distribution  could  be 
made  as  required  by  law.  In  the  former  case  it  was  held  that  notice 
of  the  order  staying  proceedings  either  to  the  officer  or  creditor  was 
unnecessary;  that  the  effect  of  the  order  was  from  the  making  of  it, 
and  that  the  proceeding  was  in  this  respect  more  in  the  nature  of  a 
proceeding  in  rem  than  in  personam.  "It  this  iwere  not  so,**  said 
the  court,  ''these  proceedings  might  be  made  the  means  of  the 
giieatest  frauds,  and  the  statute  would  wholly  fail  in  its  purpose  of  dis- 
tributing the  insolvent's  property,  and  the  construction  would  defeat 
the  power  to  allot  anything  to  the  petitioner,  for  if  the  personal  ser- 
vice were  necessary  to  give  effect  to  the  order,  a  creditor,  or  a  few 
creditors,  might  keep  out  of  the  way  of  service  and  have  the  others 
restrained  by  service,  and  then  those  not  served  might  come  in  and 
sweep  all  of  the  property" :  14  Gal.  62.  The  general  principle  here 
acted  upon  affords  no  foundation  for  the  idea  that  the  proceedings 
in  insolvency  deprived  the  district  court  of  jurisdiction.  The  sub- 
ject-matter and  the  parties  were  within  its  jurisdiction,  and  the  or- 
der staying  proceedings  did  not  divest  it  of  authority  to  proceed  so 
as  to  make  subsequent  action  void. 

The  object  of  the  provision  requiring  that  all  proceeding^  against 
the  debtor  shall  be  stayed  is  to  preserve  the  estate  of  the  insolvent 
for  the  proportionate  distribution  among  his  creditors  and  to  pro- 
tect him  against  needless  lawsuits.  The  court  in  which  the  insol- 
vency proceedings  are  instituted  has  control  of  the  estate,  and  will 
protect  it  against  creditors  seeking  to  enforce  the  collection  of  their 
claims  in  any  manner  calculated  to  interfere  with  the  operation  of 
the  insolvency  law.  Litigation  is,  therefore,  in^general  unnecesEfary 
except  to  establish  disputed  demands. 

If  controversies  arises  which  require  an  appeal  to  the  courts,  the 
law  provides,  at  section  fifteen,  that  not  only  the  assignees  may  sue 
and  be  sued  ''  in  everything  which  respects  the  rights  and  actions 
which  may  belong  to  the  insolvent  or  which  may  concern  the  mass 
of  the  creditors,"  but  that  "  all  suits  brought  against  the  insolvent 
prior  to  his  surrender  of  the  property,  before  the  courts  of  other 
counties,  shall  be  transferred  to  the  court  having  jurisdiction  in  the 
county  in  which  said  insolvent  shall  have  presented  his  schedule, 
and  may  be  continued  on  motion  and  notice  against  his  assignee.'] 

If  the  assignee  or  debtor  allows  an  action  brought  before  the  in- 
stitution of  tne  proceedings  to  proceed  to  judgment  without  this 
transfer  or  substitution,  and  without  informing  the  court  in  some 
proper  way  of  the  adjudication  of  insolvency  or  of  the  order  staying 
proceedings,  we  see  no  reason  why  the  judgment  should  be  treated 
as  void  in  the  absolute  sense. 

The  district  court  was  not  bound  to  take  judicial  notice  of  the 
}>roceedings  of  the  seventh  district  court.  If  the  order  and  adjudica- 
tion had  Deen  disregarded  after  having  been  proven,  the  action  of 
the  court  would  have  amounted  to  no  more  than  error :    Bandy  v. 
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Bansom,  54  Gal.  88;  People  y.  Whitney,  47  Cal.  584;  Pierson  y.  Mo- 
Cahill,  23  Cal.  249. 

Second— After  dismissing  the  appeal  the  court  affirmed  the  judg- 
ment rendered  by  the  justice,  witn  damages  and  costs.  The  appeal 
alone  had  giyen  the  court  jurisdiction  of  the  case.  By  dismissing 
it  the  court  diyested  itself  of  authority  to  proceed  further  except 
to  include  costs  on  dismissal,  and  left  the  judgment  of  the  justice  m 
full  force,  saye  as  affected  by  the  order  staying  proceedings. 

The  reyiew  upon  certiorari  is  confined  to  the  question  of  jurisdic- 
tion, and  no  other  matter  appearing  in  the  record  has  been  con- 
sidered. It  is  proper  to  state,  howeyer,  that  district  courts  are  not 
authorized  to  impose  damages  for  friyolous  appeals,  nor  to  directly, 
and  without  trial,  reyerse  or  affirm  judgment  brought  by  appeal 
from  justice's  courts.  Such  cases  must  be  tried  anew  :  Comp.  H, 
sec.  1643. 

The  judgment,  beyond  that  of  dismissal  with  costs,  is  annulled. 
Costs  of  this  proceeding  to  be  taxed  against  the  respondent. 


Hatdon  v.  Niooletti  et  al. 

Filed  March  £6,  I884. 

Plbdoee—Boka  Fidi  Holdeb— Nbootiable  Note.— a  pledgee  of  negotiftble  paper  m 
collateral  security  b  (entitled  to  be  protected  as  a  bonaJkU  bolder  to  the  same  extent  as  one 
who  becomes  the  absolute  owner,  and  may  maintain  suit  thereon  in  his  own  name,  as  the 
real  party  in  interest.  The  only  difference  between  the  rights  of  such  parties,  as  agauiat  tiw 
maker,  is  that  the  absolute  owner  may  recover  in  full,  while  the  pledgee,  if  there  be  eqoitiei, 
is  restricted  to  the  extent  of  his  advances. 

Partnebship  in  Note,  Evidence  of. — A  negotiable  note,  pajrable  to  two  or  more  peiaons 
jointly,  is  not  evidence  that  it  is  owned  in  partnership;  nor  is  the  fact  that  such  note  is  at 
the  actual  manual  possession  of  one  of  the  payees  such  evidence.  The  evidence  reviewed 
and  held  not  to  establish  a  partnership  in  the  notes  in  question. 

Assignee  of  Joint  Pbomissort  Note— Indorsement  bt  One  Payee.— The  aiwrigiw  bcCon 
maturity  of  a  negotiable  promissory  note^  payable  to  the  joint  order  of  two  pemons  not  part- 
ners, indorsed  by  one  only  of  the  two  jomt  payees,^  takes  the  same  subject  to  all  the  eq[iiities 
existing  in  favor  of  the  maker,  the  same  as  though  it  had  not  been  indorsed  by  either.  Sock 
note  cannot  be  transferred  except  by  the  joint  indorsement  of  all  the  payees. 

Appeal  from  a  judgment  of  the  district  court  of  the  seyenth  judi- 
cial district,  for  Washoe  county,  entered  in  favor  of  the  plMntilT^ 
and  from  an  order  denying  defendants'  motion  for  a  new  trial.  The 
opinion  states  the  facts. 

B.  M.  Clarke,  for  the  appellants. 
Tho8.  E.  Haydon^  for  the  respondent. 

Leonabd,  J.  Defendants  appeal  from  the  judgment  and  order 
denying  their  motion  for  a  new  trial. 

It  is  alleged  in  the  complaint  that  on  the  twentieth  of  December, 
1878,  defendant  Nicoletti  executed  to  defendants  T.  L.  Lagomarsine 
and  A.  S.  Lagomarsine  his  promissory  notes,  each  for  nine  hundred 
and  twenty-five  dollars,  payable  in  nine  and  twelve  months  from 
date,  and  to  secure  payment  of  the  same  cave  a  mortgase  on  land 
described.    These  averments  are  not  denied.    It  is  allegea,  further. 
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that  T.  L.  Lagomarsine  and  A.  S.  Lagomarsine  pledged  and  deliv- 
ered the  first  of  said  notes  to  the  Beno  Savings  Sank  July  11, 1870, 
to  secure  a  loan  of  two  hundred  and  forty  dollars  made  on  said  date 
to  T.  L.  Lagomarsine;  that  on  July  14, 1879,  at  the  request  of  T.  L. 
and  A.  S.  Lagomarsine,  the  bank  loaned  to  the  former  the  further  sum 
of  seventy  dollars  upon  an  agreement  that  the  said  Nicoeltti  note, 
beforepledged,  should  be  security  therefor;  that  at  the  time  of  said 
loans  T.  L.  Lagomarsine  gave  to  the  bank  his  individual  notes  for 
the  same. 

In  their  answer  defendants  admitted  that  T.  L.  L.  borrowed  the 
sums  mentioned  and  gave  his  notes  therefor;  but  denied  that  T.  L. 
L.  and  A.  8.  L.  pledged  or  delivered  the  Nicoletti  note  as  security 
to  the  bank. 

Plaintiff  alleged  also  that  T.  L.  L.  indorsed  and  delivered  the 
Nicoletti  note  to  the  bank  as  agent  and  partner  of  A.  S.  L.,  by  in- 
dorsing his  name  thereon. 

Defendants  admitted  that  T.  L.  L.  indorsed  and  delivered  the 
note,  but  denied  that  he  was  agent  or  partner  of  A.  8.  L.,  or  that 
he  had  any  authority  to  act  for,  or  bind  the  latter  in  the  premises; 
denied  that  A.  8.  L.  agreed  to  indorse,  assign  or  deliver,  as  a  pledge 
or  otherwise,  said  note,  or  that  he  did  so. 

As  new  matter,  defendantB  allege  that  Nicoletti  paid  the  note 
pledged  to  the  bank  before  the  commencement  of  this  action,  and 
that  T.  L.  and  A.  8.  Lagomarsine,  for  value  received,  sold,  assigned, 
indorsed  and  delivered  the  second  note,  due  in  twelve  months  from 
date,  to  J.  0.  Hampton,  and  that  said  note  is  due  and  unpaid. 

These  facts  are  undisputed,  viz. :  The  note  in  question  was  pay- 
able to  A.  8.  Lagomarsine  and  T.  L.  Lagomarsine,  or  order.  In 
July,  1879,  before  maturitv,  T.  L.  Lagomarsine  pledged  the  note  as 
security  for  a  loan  by  the  bank  to  himself  individual^  of  two  hun- 
dred and  forty  dollars,  and  a  few  days  thereafter  he  obtained  seventy 
dollars  more  on  the  same  terms.  A.  8.  Lagomarsine  received  no 
benefit  from  the  money  borrowed,  and  did  not  know  of  the  assign- 
ment until  April,  1881,  when  the  note  was  sold  by  the  sheriff  under 
an  execution  issued  upon  a  judgment  in  favor  of  the  executor  of 
Laroomb's  estate. 

At  the  time  of  the  loan  by  the  bank,  T.  L.  Lagomarsine  indorsed 
his  name,  and  was  about  to  indorse  his  brother's  also,  when  the 
cashier  refused  to  allow  him  to  do  so,  saying  he  preferred  to  have 
the  other  payee  indorse  for  himself. 

T.  L.  L.  promised  to  have  his  brother  make  his  indorsement. 

The  bank  received  the  note  in  this  condition,  as  collateral,  and 
A.  S.  L.  never  indorsed  it. 

Nicoletti  was  not  notified  by  the  bank  of  the  assignment,  and  he 
had  no  knowledge  thereof  until  April,  1881. 

At  the  time  of  the  execution  of  the  notes  and  mortgage,  by  Nico- 
letti, it  was  agreed  between  him  and  T.  L.  L.  that  he  might  pay  any 
of  the  debts  of  the  latter  in  Virginia  City,  and  receive  credit  thereof 
upon  the  notes.    In  the  fall  of  1879,  a  settlement  was  had  between 
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them,  and  it  was  fonnd  that  Niooletti  had  paid  seyen  hnndred  and 
eighty  dollars. 

This  amount  T.  L.  Lagomarsine  agreed  to  credit  on  the  first  note, 
the  one  in  question,  but  failed  to  do,  for  the  reason  that  it  was  in 
possession  of  the  bank.  Another  settlement  was  had  in  the  fall  of 
1880,  and  it  was  found  and  agreed  that  Nicoletti  had  paid  of  T.  L. 
Lagomarsine 's  debts  four  hundred  and  thirty  dollars  during  that 
year.  It  was  agreed  that  this  amount  should  be  credited  on  the 
notes,  and  that  the  first  should  be  given  up  as  paid.  T.  Lagomar- 
sine gave  Nicoletti  receipts  for  the  amount  stated  on  the  dates  of 
settlement,  but  the  credits  were  not  placed  upon  the  notes.  The 
court  finds  that  between  the  date  of  the  note  and  July  11,  1879, 
when  it  was  assigned  to  the  bank,  Nicoletti  paid  of  the  debts  of 
T.  L.  Lagomarsine  three  hundred  and  twenty  dollars,  but  that  tiie 
bank  had  no  notice  thereof  at  that  time  or  subsequenfly,  and  that 
after  the  assignment  Nicoletti  paid  the  further  sum  of  eight  hundred 
and  ninety  dollars,  making  in  all  one  thousand  two  hundred  and  ten 
dollars,  none  of  which  wcu9  indorsed  on  the  note  or  mortgage. 

Special  issues  were  submitted  to  the  jury,  and  from  we  facte 
found  by  them  and  the  court,  the  court  declared  as  conclusions  of 
law  that  the  Nicoletti  notes  to  T.  L.  Lagomarsine  and  A.  t).  Lago- 
marsine were  negotiable;  that  they  were  transferred  in  good  faiA 
and  for  a  valuable  consideration,  before  maturity,  as  pledges  to 
secure  the  payment  of  loans  made  by  the  bank  and  Hampton ;  that 
T.  L.  Lagomarsine  was  authorized,  as  a  partner  and  agent  of  A.  SL 
Lagomarsine,'  to  pledge  them ;  that  the  delay  of  A.  8.  Lagomarsine 
to  assert  any  rights  in  said  notes  and  mortage,  after  he  knew  of 
their  disposition  by  T.  L.  Lagomarsine,  operated  as  a  legal  ratifioa- 
tion  of  the  transfers;  that  the  transfer  to  the  bank  protected  the 
bank  from  all  equities  in  favor  of  Nicoletti,  and  from  all  payments 
made  by  him,  of  which  the  bank  had  no  notice,  to  the  extent  of  the 
principal  and  interest  of  the  loans  made  by  the  bank  to  T.  L.  Lago- 
marsine; that  the  bank  was  not  obliged  to  notify  Nicoletti  of  the 
assi^ment  in  order  to  protect  itself  from  any  payment  or  other 
equities  existing  or  subsequentiy  arising  in  his  favor  aeainst  T.  L. 
and  A.  8.  Lagomarsine,  but  that  said  payments,  beyond  the  bank's 
loans  to  T.  L.  Lagomarsine,  with  interest,  were  operative  to  prevent 
any  judgment  against  Nicoletti,  beyond  the  amount  of  sucli  loans 
and  interest. 

A  decree  was  entered  accordingly. 

The  principal  question  to  be  decided  is  whether,  under  the  oir- 
cumstances,  Nicoletti  is  entitled,  as  against  plaintiff^  to  reoeive 
credit  upon  the  note  in  suit  for  all  or  any  portion  of  the  debts  of 
T.  L.  Lagomarsine,  paid  by  him  before  knowledge  of  the  assignment 
to  the  bank.  For  the  purposes  of  this  case,  without  discussing  or 
deciding  the  Questions,  we  shall  concede  that  plaintiff  acquired,  by 
purchase  of  this  note  at  sheriff's  sale,  all  the  rights  that  the  bank 
acquired  by  the  assignment  and  loan;  that  if  the  bank  would  have 
been  protected  against  Nicoletti's  equities,  then  plaintiff  is.     It  is 


Bap.  Ck.  N6T.3  Haydon  v.  Niooletti.  686 

admitted  also  that  a  party  reoeiving  negotiable  paper  as  coDateral 
secnritj  is  entitled  to  be  protected  as  a  tyonafide  holder  to  the  same 
extent  as  one  who  becomes  the  absolute  owner,  and  that  he  may 
bring  suit  in  his  own  name  as  the  real  party  in  interest :  2  Pars, 
on  Notes  and  Bills,  64;  Bank  v.  Yanderhorst,  32  N.  Y.  666; 
Brookman  v.  Metcalf,  32  Id.  696;  Lindsay  y.  Chase,  106  Mo.  263; 
Bonand  ▼.  Oenesi,  42  Ga.  639. 

The  only  difference  between  the  rights  of  an  absolute,  Jxma  fide 
owner  for  value  and  a  bona  /Scfe  holder  as  collateral  security,  as  against 
the  maker,  is  that  the  former  may  recover  in  full,  and  the  latter,  if 
{here  be  equities,  is  restricted  to  the  extent  of  his  advances:  7  La. 
Ann.  226.  The  jury  found,  and  the  court  adopted  the  finding,  that 
T.  L.  Lagomarsine  and  A.  8.  Lagomarsine  were  ''partners  m  the 
Kieoletti  notes.*' 

We  do  not  think  there  was  the  slightest  evidence  sustaining 
saeh  conclusion,  and  if  we  are  correct,  the  element  of  partnership 
dioiild  not  be  considered  in  our  discussion.  Let  us  te«t  our  con-^ 
elusion  by  the  record.  In  the  first  place,  in  the  note  itself,  there 
waB  nothing  to  indicate  a  partnership.  It  was  payable  to  two  payees 
named,  jointly,  or  their  order.  In  form  and  substance  it  was  like 
any  other  negotiable  note  owned  jointly  by  two  or  more  individuals. 
The  bank  knew  there  was  but  one  way  to  obtain  the  legal  title  to 
Hie  note;  but  one  mode  of  transfer  according  to  the  law  merchant, 
md  that  was  by  the  indorsement  of  the  papers.  Acting  upon  that 
knowledge,  the  cashier  refused  to  permit  one  of  the  payees  to  in* 
dorse  for  tiie  other,  preferring  to  have  the  latter  indorse  for  him- 
8  elf,  since,  as  he  expressed  it,  ''  the  note  was  made  jointly  to  T.  L. 
Laeomarsine  and  his  brother." 

^le  bank  evidently  regarded  the  transfer  as  incomplete  at  that 
time,  and  trusted  in  the  personal  promise  of  T.  L.  Lagomarsine  to 
get  the  indorsement  of  his  brother  to  complete  it. 

T.  L.  Lagomarsine  did  not  claim  that  the  note  was  owned  by  the 
payees,  in  partnership,  but,  on  the  contrary,  said  it  belonged  to  him, 
and  that  he  had  the  right  to  indorse  his  brother's  name.  In  the 
faee  of  such  a  note,  the  bank  knew  that  as  to  all  persons  but  T.  L. 
Lagomarsine,  it  would,  at  its  peril,  trust  in  such  claim  of  owner- 
diip  and  representations  of  power;  and  the  result  was  as  before 
slated;  that  is  to  say,  the  note  was  received  as  the  joint  property  of 
the  payees,  with  the  indorsement  of  one,  but  with  the  intention  and 
expeototion  of  getting  the  other. 

*f  he  jury  found  that  the  two  brothers  were  partners  in  farming 
from  lo76  until  some  time  in  1878;  that  they  were  not  partners  in 

jrUiing  except  the  two  Nicoletti  notes,  or  engaged  in  any  other 
I  togetner,  after  September  8,  1878. 

The  notes  and  mortgage  were  given  under  the  following  ciroum-* 


T.  L.  and  A.  S.  Lagomarsine  owned  the  Steamboat  ranch  to* 
^[etiier.  In  1878,  before  September,  T.*  L.  L.  bought  his  brother's 
mterest,  agreeing  to  pay  him  one  thousand  dollaro  therefor.    He 
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paid  seventj-five  dollars,  bat  was  anable  to  pay,  at  that  time,  the 
balanoe  of  nine  handred  and  twenty-five  dollars.  Aboat  the  same 
time  T.  L.  L.  sold  his  interest  in  the  Traokee  ranch  to  Loais  Lago- 
marsine,  for  one  thousand  eight  handred  and  fifty  dollars. 

Soon  after  Louis  sold  a  part  of  his  interest  to  Nicoletti. 

After  these  transactions,  Nicoletti  was  owing  Loais  one  thoosand 
eight  handred  and  fifty  dollars;  Loais  was  owing  T.  L.  L.  one  thou- 
sand eight  handred  and  fifty  dollars,  and  T.  L.  L.  was  owing  his 
brother,  A.  S.  L.,  nine  handred  and  twenty-five  doUars. 

For  the  sake  of  convenience,  and  to  save  expense,  it  was  agreed 
among  them  that  Nicoletti  should  give  his  notes  and  mortgage  to 
T.  L.  L.  and  A.  8.  L.,  and  so  settle  the  entire  indebtedness. 

We  quote  from  the  testimony  of  T.  L.  L.,  which  shows  the  nature 
of  the  arrangement: 

"We  agreed  that  instead  of  Louis  mortgaging  to  me  and  Nico- 
letti mortgaging  to  Louis,  Nicoletti  should  make  a  mortgage  direct 
to  me  for  one  thousand  eight  hundred  and  fif tv  dollars,  which  Louis 
owed  me,  and  in  this  way  settle  the  indebtedness  to  all  of  ua.  I 
told  my  brother  I  could  not  pay  him  the  nine  hundred  and  twenir- 
five  dollars  which  I  owed  him  at  that  time,  but  if  he  wanted  to  do 
so,  he  could  have  a  half  interest  in  the  mortgage  which  Nicoletti 
was  to  make  to  me.  He  agreed  to  this;  and  so  the  mortgage  and 
notes  were  made  to  my  brother  and  myself,  jointly,  and  oar  indebt- 
edness all  around  settled.  We  were  to  each  own  one*half  of  the 
notes  and  mortgage." 

The  other  parties  to  these  transactions  testified  to  the  same  effeo^ 
and  there  was  nothing  to  contradict  their  statements. 

If  Nicoletti  had  given  a  note  and  mortgage  for  nine  hundred  and 
twenty-five  dollars  to  A.  S.  L.,  and  a  note  and  mortgage  for  die 
same  amount  to  T.  L.  L.  in  satisfaction  of  the  entire  indebtedneos 
of  all  the  parties,  it  would  hardly  be  claimed  that  T.  L.  L.  and  A. 
S.  L.  would  have  been  partners  in  the  two  notes.  In  that  case 
each  would  have  owned  his  own  paper,  and  both  now  have  a  joint 
ownership.  But  a  negotiable  note,  payable  to  two  or  more  persoBB 
jointly,  like  the  one  in  question,'  is  no  evidence  that  it  is  owned  in 
partnership ;  nor  is  the  fact  that  such  note  is  in  the  actual  manual 
possession  of  one  of  the  payees  such  evidence.  It  cannot  be  held 
by  all  at  the  same  time,  and  whoever  has  it  in  possession  holds  it 
for  himself  and  the  other  payees. 

Without  pursuing  the  question  further,  we  repeat  the  conoluaion 
before  expressed — ^wat  there  was  no  evidence  showing  a  partnership 
in  the  two  notes. 

Such  being  the  case,  it  will  not  be  necessary  to  consider  the 
question  whether  one  partner,  by  the  indorsement  of  his  own  name 
only  upon  neffotiable  paper  payable  to  a  partnership,,  before  mator- 
ity,  so  transfers  it  as  to  relieve  a  purchaser  for  value  of  eqnitiee 
existing  between  maker  and  payees. 

But,  in  addition  to  the  finaings  that  the  note  was  owned  in  part- 
nership, the  court  concluded  that,  as  an  agent  of  A.  S.  L.,  T.  L-L. 
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anfhorized  to  pledge  ihe  note  in  question  to  the  bank,  and  that 
ike  delay  of  the  former  to  assert  any  rights  in  the  same  or  the  mort- 
gage, after  he  knew  of  their  disposition  by  T.  L.  L.  to  the  bank, 
operated  as  a  legal  ratification  of  the  transfer. 

We  think  the  evidence  justifies  the  finding  that  T.  L.  L.  was 
authorized  to  do  just  what  he  did  do.  He  could  pledge  the  note 
as  collateral  security,  indorse  his  own  name,  but  not  his  broUier's. 
And  that  was  all  he  did — all  that  the  bank  desired  him  to  do. 

His  promise  to  get  the  indorsement  of  his  brother  was  a  personal 
obligation  that  was  not  performed,  and  the  upshot  of  the  whole 
matter  is  that  the  note  was  pledged  without  the  indorsement  of  one 
of  the  payees,  and  such  was  its  condition  at  the  trial. 

Surely  A.  8.  L.  could  not,  and  did  not,  ratify  anything  that  was 
not  done  by  T.  L.  L. 

Upon  these  facts,  then,  what  were  the  rights  of  Nicoletti  ?  The 
statute  provides  as  follows:  ''All  notes  in  writing,  made  and  signed 
by  any  person,  whereby  he  shall  promise  topay  to  any  other  person, 
or  to  his  order,  or  to  the  order  of  anj  other  person,  or  unto  the 
bearer,  any  sum  of  money  therein  mentioned,  shall  be  due  and  pay- 
able as  therein  expressed,  and  shall  have  the  same  effect  ana  be 
negotiable  in  like  manner  as  inland  bills  of  exchange,  according  to 
the  eustom  of  merchants:    C.  L.,  sec.  9. 

According  to  the  lex  mercatoria,  the  title  to  negotiable  paper  pay- 
able to  order  passes  on^  by  indorsement  and  delivery  :  Trust  Go. 
v.  National  Bank,  101  U.  8.  71;  Whistler  v.  Forster,  108  Com.  B. 
B.  266;  Daniel  on  Neg.  Inst.,  sec.  780. 

The  statute  further  provides  that  ^^in  the  case  of  an  assign- 
ment of  a  thing  in  action,  the  action  by  the  assignee  shall  be  with- 
out prejudice  to  any  set-off  or  other  defense  existing  at  the  time  of, 
or  heiore  notice  of,  the  assignment;  but  this  section  shall  not  apply 
to  a  negotiable  promissory  note,  or  bill  of  exchange,  transferred  in 
good  faith,  and  upon  good  consideration,  before  due":  0.  L., 
sec.  1068. 

''Every  action  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest :"    8ec.  1067. 

If  the  bank  would  have  been  protected  against  the  equities  of 
Nicoletti,  it  is  because  this  negotiable  note,  payable  to  order,  was 
transferred  to  it  in  good  faith,  and  upon  good  consideration, 
before  due. 

The  legislature  did  not  intend  to  protect  non-negotiable  notes 
against  the  equities  existing  in  favor  of  the  makers  before  notice  of 
assi^ment,  although  assigned  for  value  before  maturity. 

Did  it  intend  to  protect  notes  negotiable,  payable  to  order,  but 
not  indorsed  bv  the  payee  ?  If  it  did,  it  intenided  to  overturn  a 
well-established  rule  of  the  law  merchant,  recognized  and  enforced 
the  world  over.  8uch  was  not  the  intention.  At  the  time  the  code 
was  passed  there  was  a  well-established  mode  of  transferring  a 
negotiable  promissory  note  payable  to  order,  and  no  other  was  recog- 
niwd,  which  was  by  indorsement.    If  it  was  assigned  for  value 
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before  maturity »  but  not  indorsed,  it  was  subject  to  the  equities  in 
the  hands  of  the  assi^ee  that  it  would  have  been  in  the  hands  of 
the  payee.  This  principle  has  not  been  changed  by  the  statute.  A 
note  like  the  one  under  consideration,  not  indorsed,  is  not  ''traos- 
lerred  in  good  faith":  Richards  v.  Warring,  39  Barb.  61-54;  BuhIi 
v.  Lothrop,  22  N.  Y.  647;  Patterson  v.  Crawford.  12  lad.  216; 
Whistler  y.  Forster,  supra,  257;  Trust  Co.  v.  National  Bank,  9upra; 
Terry  t.  Ellis,  16  Wis.  479;  Calder  v.  Billington,  15  Me.  344; 
Savage  t.  King,  17  Me.  302;  Hedges  v.  Sealy,  9  Barb.  217;  Pease 
et  al.  vs.  Bush  et  al.,  2  Minn.  111. 

''A  promissory  note  made  payable  to  order  may  be  transferred 
without  indorsement,  so  as  to  vest  the  properly  in  it  m  the  purchaser. 
Transferred  in  that  manner,  it  was  formerly  necessary  to  bring  the 
action  upon  it  in  the  name  of  the  payee;  under  the  code  it  may  be 
brought  m  the  name  of  the  real  owner,  but  such  a  transfer  does  not 
clothe  the  assignee  with  all  the  rights  of  an  indorser  of  nMpiiahle 

Eaper  transferred  to  him  in  the  usual  course  of  business.  It  gives 
im  the  title  to  the  note,  but  subject  to  rules  applicable  in  case  of 
an  assiffnment  of  any  other  chose  in  action.  In  short,  a  note  nego- 
tiable by  indorsement,  but  not  indorsed,  transferred  by  delivery, 
and  a  note  not  negotiable  transferred  by  delivery,  are  equally  open 
to  every  equitable  defense  which  the  maker  had  against  it  at  the 
time  of  transfer,  and  if  the  payee  could  not  have  recovered  at  that 
time  the  assignee  cannot :"  Edwards  on  Bills  and  Prom.  Notes,  8d 
ed.  270. 

"The  rule  is  settled,  by  an  unbroken  series  of  authoritieB,  that 
the  assignee  of  a  thing  in  action,  not  negotiable,  takes  the  interest 
assigned  subject  to  all  the  defenses,  legal  and  equitable,  of  .the 
debtor  who  issued  the  obligation  ^  *  ^.  That  is,  when  the 
original  debtor  or  trustee,  in  whatever  form  his  promise  or  obliga- 
tion is  made,  if  it  is  not  negotiable,  is  sued  by  the  assignee,  ue 
defense,  legal  and  equitable,  which  he  had  at  the  time  of  the  assign- 
ment, or  at  the  time  when  notice  of  it  was  given,  against  the  original 
creditor,  avail  to  him  against  the  substituted  creditor :"  2  Pomeroy's 
Eq.  Jur.,  sec.  704. 

Hedges  v.  Sealy  was  decided  in  1850:  9th  How.  Pr.  B.  217. 
The  New  York  code  was  adopted  in  1848.  The  case  was  on  all  fonna 
with  the  one  hand,  with  this  exception :  The  note  was  payable  to 
one  person,  who  pledged  it  as  collateral  security  for  money  loaned, 
without  indorsement;  while  in  this  case  the  note  was  payable  to  two 
And  indorsed  by  one.    The  court  said : 

"  Although  the  plaintiff  took  the  note  upon  sufficient  oonsider- 
Ation,  and  the  transfer  was  consummated  by  the  actual  delivery, 
yet  the  plaintiff  is  not  a  bona  fide  holder,  or  indorsee,  and  entitled 
as  such  to  recover  against  the  maker,  if  the  proof  shows  that  he 
had  a  good  defense  against  it  in  the  hands  of  Boberts.  To.  entitib 
the  plaintiff  to  protection  from  such  a  defense,  in  addition  to 
the  valuable  consideration  paid  by  him  for  the  note,  it  must  aleo 
Appear  that  he  is  the  indorsee.    The  pleadings  disclose  that  it 
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was  payable  to  order,  and  was  not  indorsed  by  the  payee.  In 
respect  to  the  note  the  plaintiff  is  a  mere  assignee,  and  his  riehts 
are  to  be  settled  by  the  same  rules  that  govern  the  ease  of  an 
assignee  of  any  other  ohose  in  action.  The  rule  that  the  indor- 
see may  recover  where  the  payee  may  not  is  founded  on  the  com- 
mercial policy  of  sustaining  the  credit  of  negotiable  paper.  The 
paper  in  question  was  negotiable,  but  it  was  not  negotiated.    It 

15  payable  to  Kobert  Boberts  or  order,  and  he  has  not  indorsed 
it.  "^  *  *  A  note  negotiable  but  not  indorsed,  transferred  by 
delivery,  and  a  note  not  negotiable,  transferred  by  delivery,  are 
opeii  to  every  equitable  defense  which  the  maker  liad  against  them 
at  the  time  of  transfer;  and  if  the  payee  could  not  have  recovered 
at  that  time  the  holder  cannot.  A  promissory  note,  like  any  other 
personal  property,  can  be  transferred  by  mere  delivery,  so  as  to 
pass  the  title  and  the  right  to  sue  in  the  name  of  the  holder.  When 
a  note  is  payable  to  order,  and  is  found  in  the  hands  of  a  person 
not  Uie  payee,  without  the  indorsement  of  the  payee,  the  difference 
between  such  a  holder  and  one  who  holds  by  indorsement,  is  that 
the  former  is  not  entitled  to  the  privileges  of  a  bona  Jlde  holder, 
while  the  latter  is ;  a  note  payable  to  order  passed  without  indorse- 
ment is  not  taken  in  the  regular  course  of  business,  and  is  subject 
to  the  same  disabilities  as  if  it  had  been  taken  after  due^  but  the  title 
passes  sufficiently  to  maintain  a  suit  in  the  name  of  the  owner:" 
l^eaae  et  al.  v.  Bush  et  al.,  2  Minn.  111. 

At  the  time  of  that  decision  the  Minnesota  code  was  like  ours: 
Stats.  Minn.  1849-58,  p.  534.    To  the  same  effect  is  Terry  v.  Allis, 

16  Wis.  479,  under  a  statute  like  ours:  Bev.  Stats.  Wis.  1858,  p.  714. 
Beard  v.  Dedolph,  29  Wis.  141,  supports  the  same  doctrine,  al- 
though holding  also  that  an  indorsement  made  after  maturity  of  a 
note,  assigned  but  not  indorsed  before  maturitjr,  relates  back  to  the 
time  of  delivery,  and  protects  the  assignee  against  everything  sub- 
sequent to  the  delivery.  This  doctrine  is  repudiated,  however,  by 
many  well-considered  cases :  Clark  v.  Whittaker,  50  N.  H.  476,  and 
cases  there  cited;  Lancaster  Bank  v.  Taylor,  100  Mass.  22.  See 
also  Grimm  v.  Warner,  45  Iowa,  108;  Seymour  A  Co.  v.  Lyman  et 
al.,  10  Ohio  St.  285;  McOrum  v.  Corby,  11  Ran.  470;  Franklin 
V.  Twogood,  18  Iowa,  515;  Patterson  v.  Cone,  16  Mo.  439;  Bocka 
V.  Mueila,  28  Mo.  180;  Haden  v.  Bodkey,  17  Ran.  429. 

We  have  considered  the  questions  before  discussed  upon  the 
theory  Uiat  a  note  like  the  one  in  suit,  indorsed  by  only  one  of  the 
two  joint  payees,  is  subject  to  any  equities  ezistinff  in  favor  of  the 
maker,  the  same  as  though  it  had  not  been  indorsed  by  either;  and 
such  we  think  is  the  law. 

Such  a  note  is  payable  to  both,  or  to  their  joint  order.  By  the 
law  merchant  it  cannot  be  transferred  except  by  the  joint  indorse- 
ment of  all  the  payees:  Bhymer  v.  Frickert,  92  111.  311,  and  cases 
there  cited.  If  a  note  unindorsed  is  not  transferred  in  good  faith, 
then  one  indorsed  by  a  part  only  is  in  the  «ame  situation.  Such  a 
note  is  surely  only  transferred  in  part :  2  Pars,  on  Notes  and  Bills, 
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4,  5;  Smith  y.  Whiting,  9  Maas.  333;  D wight  v.  Pease,  3  McLean,  44; 
Bennett  y.  McGtanghy,  3  How.  (Miss.)  1^;  Wood  y.  Wood,  1  Har- 
rison (Ohio),  428;  1  Daniel  onNeg.  Insts.,  seo.  684;  Lowell  y.  Bed- 
ding, 23  Am.  Deo.  646. 

We  are  satisfied  that  plaintiff  is  in  no  better  situation  than  the 
payees  of  this  note  would  haye  been  had  they  brought  this  suit; 
and  in  that  ease  Nicoletti  would  haye  been  entitled  to  credit  for  all 
payments  made  according  to  the  agreement  entered  into  at  the  time 
of  the  execution  of  the  notes  and  mortgage,  and  before  notice  of 
the  assignment:  Dayis  y.  Neligh,  7  Neb.  82;  Becker  y.  Sawyer,  24 
Yt.  464;  Brittan  y.  Bishop,  11  Id.  646. 

The  judgment  and  order  appealed  from  are  reyersed  and  the  cause 
remanded. 


SUPREME  COURT  OF  OREGON. 

MONTGOMEBT   ET  AL.    V.   MULTNOICAH   BaILWAT  COMPANT. 

Filed  March,  X884, 

Fbbbies,  Jurisdiction  of  Couiitt  Uoubt  to  Establish.— The  primary  object  <tf  the 
statute  coDferring  juriBdiction  upon  the  county  courts  to  establish  roads  and  license  ferrieA 
for  the  transportation  of  persons  and  property  across  streams,  which  obstruct  land  travel 
using  public  ways,^  is  to  secure  the  public  accommodation.  For  tne  attainment  of  this  end,  bat 
as  subordinate  to  it,  when  a  ferrv  franchise  is  granted,  the  ric:ht  to  take  lawful  tolls  is  con- 
ferred as  an  equivalent  for  the  obligations  to  accommodate  the  traveling  public  Althooich 
the  taking  of  such  tolls  is  privaiijuriSy  and  incident  to  the  franchise,  a  ferry  is  ptAlieajurit 
and  cannot  be  created  without  a  license,  and  is  a  thing  of  public  Interest  and  use.  It  can  only 
exist  in  connection  with  some  highway  or  place  where  the  public  have  rights.  The  grant  of  a 
fezry  franchise  over  a  stream,  to  and 'from  a  place  where  there  is  no  highway,  or  in  which 
the  public  have  no  rights,  would  be  void  and  inoperative. 

The  Same— Privileqes  Granted  by  License.— When  thecounty  court  has  exercised  its 
jurisdiction  by  granting  a  license  for  a  ferry,  and  a  ferry  is  established,  forming  a  connecting 
link  in  the  public  highway,  it  has  exhausted  its  jurisdiction  as  to  such  highway  or  places 
connected,  while  such  franchise  exists.  Such  franchise  gives  to  the  person  licenseid  the 
exclusive  privilege  of  transporting  all  persons  and  property  between  such  places.  The  county 
court  cannot  establish  another  ferry  between  such  places  or  highways,  or  between  places  just 
outside  of  or  beyond  them,  designed  to  accommodate  the  same  traveling  public,  without  vio- 
lating the  exclusive  privileges  secured  by  the  franchises  granted  to  the  ferry  already  estab- 
lished. 

Sale  of  Febbt  Lioense. — ^Whether  a  ferry  license  can  be  assigned  without  the  consent  of 
the  granting  power,  and  whether  the  county  court  granting  the  license  has  power  to  give 
such  consent,  qutere.  If  such  assignment  is  void,  the  right  to  object  to  the  same,  and  to  the 
exercise  of  the  franchise  by  a  party  to  whom  it  was  not  originally  granted,  can  ooly  be  exer> 
dsed  by  the  state  officers  in  an  appropriate  proceeding. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
county.     The  opinion  states  the  facts. 

€r€0.  JS.  Williams f  for  the  appellants. 
C.  B.  Bdlinqer^JoT  the  respondents. 

Lord,  J.  The  existence  of  the  plaintiffs*  ferr^,  known  as  the 
Albina  f errr,  is  admitted  by  the  record.  The  petition  of  the  defend- 
ants rests  their  application  in  chief  upon  the  insufficiency  of  tlie 
facilities,  as  already  existing  and  established,  for  the  accommoda- 
tion of  the  public  in  crossing  the  riyer,  between  the  termini  of 
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the  Albina  ferry.  As  a  link  to  connect  the  line  of  trarel  between 
these  pointB,  the  averment  is  that  the  facilities  are  too  limited  to 
meet  the  present  and  growing  demands  of  the  public  convenience. 
The  order  of  the  oonnty  court  not  only  assumes  the  le^  existence 
of  the  ferry,  but  undertakes,  on  account  of  the  proximity  of  the 
Montgomery  fejry,  which  its  order  licenses  and  establishes  to 
accommodate  the  same  line  of  travel,  and  the  consequeiit  liability 
apprehended  in  the  exercise  of  its  franchise  of  interfering  with  the 
passage  of  the  boats  of  the  Albina  ferry  and  the  approaches  to  its 
Landings,  to  provide  for  its  protection. 

The  view  we  take  of  the  question  to  be  adjudicated,  as  thus  pre- 
sented  by  the  record,  renders  it  unnecessary  to  notice  some  of  the 
matters  discussed  in  the  briefs  of  counsel.  We  shall  only  examine 
the  record  for  the  purpose  of  determining  whether  the  county  court, 
to  whom  the  law  has  confided  the  authority  to  grant  licenses  for 
establishing  ferries  upon  the  conditions  therein  expressed,  has  ex- 
ceeded its  jurisdiction  or  exercised  its  functions  erroneously  upon 
the  case  made  by  the  record  in  granting  the  Montgomery  license. 
The  exclusive  riffht  of  the  county  court  in  a  proper  case  to  grant 
a  ferry  license,  when  satisfied  the  same  is  necessary  for  the  p  ublic 
convenience,  is  not  questioned.  The  contention  is  as  to  the  iVmits 
within  which  this  power  or  jurisdiction  may  be  exercised  with  r^ard 
to  a  ferry  already  licensed  and  establishea.  Our  statute  provides 
that  the  county  court  may  grant  a  license  to  any  person  entitled  and 
applying  therefor,  to  keep  a  ferry  across  anv  lake  or  stream  within 
its  respective  county,  upon  bein^  satisfied  that  a  ferrjr  is  necessary 
at  the  point  applied  for,  which  license  shall  continue  in  force  for  a 
term  to  be  fixed  by  the  court,  not  exceeding  five  years:  Gen.  L. 
Or.,  sec.  40,  p.  731.  But  it  further  provides  that  eveiy  person 
licensed  to  keep  a  ferry  shall  have  the  exclusive  privilege  of  trans* 
porting  all  persons  and  property  over  and  across  the  stream  where 
such  ferry  is  established,  and  shall  be  entitled  to  all  the  fare  arising 
therefrom:  Id.,  sec.  61,  p.  733. 

It  is  argued  that  the  exclusive  privileges  which  attach  to  the  grant 
of  a  license  by  virtue  of  this  last  clause  limit  and  restrict  the 
jurisdiction  of  the  county  court  in  granting  ferry  licenses  to  such 
places  only  as  will  not  anect  injuriously  an  existing  ferry  licensed 
and  established  by  its  authority. 

This  proceeds  m>m  the  theory  that  the  jurisdiction  cpnferred  by 
the  former  provisions,  and  the  restrictions  placed  upon  its  exercise 
by  the  latter,  when  taken  and  construed  together,  so  as  to  give  them 
one  effect  only,  declares  or  adopts  the  common-law  doctrine  as 
applied  to  ferry  franchises — ^an  able  and  exhaustive  resumi  of  which 
may  be  found  m  the  dissenting  opinion  of  Mr.  Justice  Stoiy  in  the 
Charles  Biver  Bridge  v.  Warren  Bridge,  11  Pet.  606.  It  is  also 
contended  that  the  doctrine  of  the  law  as  applied  to  ferries  by  the 
reasoning  of  the  majority  in  the  decision  of  the  Warren  bridge 
case  is  not  op^sed  to,  but  sustains  and  fortifies  this  construction. 
This  position  is  that  the  plaintifiiei  failed  in  that  case  because  their 

iro.ie-4. 
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charter  gave  them  no  exclusive  privileges,  and  the  court  held  as 
against  the  public  such  privileges  could  not  be  implied,  but,  e  con- 
versOf  where  such  privileges  are  expressly  conferred  the  doctrine  of 
the  common  law  would  apply. 

On  the  other  hand,  it  is  contended  that  the  '^  exclusive  privileges" 
conferred  by  our  statute  are  confined  to  the  ferry  landings,  ^e  place 
*' where  stich  ferry  is  established /' and  does  not  extend  on  each 
side  so  as  to  prevent  the  licensing  of  contiguous  and  rival  ferries, 
when  the  county  court  is  ''satisfied"  the  public  accommodation 
requires  it;  that,  in  effect,  the  statute  but  reiterates  in  express  terms 
what  was  decided  in   the  Warren  bridge  case,   and  confines  the 
*•  exclusive  privileges  "  to  the  landings,  or  place  * '  where  such  ferry 
is  established,"  and  that  no  exclusive  privileges  can  be  implied  be- 
yond this  as  against  the  public,  or  jurisdiction  of  the  county  court 
to  license  other  ferries  contiguous,  whatever  may  be  the  effect  of 
such  competition  in  withdrawing  tolls.     In  our  judgment,  the  pri- 
mary object  to  be  accomplished  by  our  statute  in  conferring  juris- 
diction upon  county  courts  in  their  respective  counties  to  establish 
roads  and  license  ferries  for  the  transportation  of  persons  and 
property  across  streams  which  obstruct  land  travel  using  public 
ways,  is  to  secure  the  public  accommodation.     For  the  attainment 
of  this  end,  but  as  subordinate  to  it,  when  a  ferry  franchise  is 
ffranted  the  ri^ht  to  take  lawful  tolls  is  conferred  as  an  equivalent 
for  the  obligations  to  accommodate  the  traveling  public. 

Although  the  taking  of  such  tolls  is  privaii  jyris  and  incident  to 
the  franchise,  ' '  a  ferry  is  publica  jurisy  and  cannot  be  created  with- 
out a  franchise,  and  is  a  thing  of  public  interest  and  use*' :  Att^j 
Qen.  V.  Boston,  123  Mass.  478. 

As  a  link  in  the  chain  of  transportation  on  dry  land,  a  ferry  forms  a 
part  of  a  public  highway,  or  a  connecting  link  between  places  in  which 
the  public  have  rights,  and  as  such  it  is  a  thing  of  public  interest, 
and  in  which  the  public  have  the  right  of  way  or  use  on  paying 
certain  specified  tolls,  regulated  and  prescribed  by  public  authoiily. 
This  is  evident  from  the  nature  of  the  franchise,  and  the  uses  and 
purposes  for  which  ferries  are  licensed  and  established. 

A  ferry,  says  Mr.  Dane,  vol.  2,  p.  683,  ''  forms  a  part  of  a  public 
passage  or  highway  wherever  rivers  or  waters  are  to  be  passed 
in  boats,  and  being  a  part  of  the  highway,  any  obstruction  of 
the  use  thereof  is  a  nuisance."  Angell  on  Highways,  sec.  461. 
The  definition  of  a  fernr,  as  given  by  Lord  Abinger,  in  Huzzie 
▼.  Field,  2  C,  M.  &  U.  432,  442,  is  this:  A  public  feny  is 
a  public  highway  of  a  special  description,  and  its  termini  must 
be  in  places  where  the  public  have  rights,  as  towns  or  vills,  or  high- 
ways leading  to  towns  or  vills.  In  Newton  v.  Oabitt,  Mills,  J.,  in 
delivering  the  judgment  of  the  court,  said:  ''A  ferry  exists  in 
respect  of  persons  using  a  right  of  way  where  the  line  of  way  is 
Boross  water.  There  must  be  a  line  of  way  on  land  coming  to  a 
landing  place  on  the  water's  edge,"  etc. 
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In  Burlington  and  Henderson  Go.  Ferry  v.  Davis,  48  Iowa.  133, 
the  court  says:  "A  ferry  is  in  some  sense  an  extension  of  a  public 
road."  Mr.  Cooley  in  bis  work  on  Constitutional  Limitations,  693, 
says,  in  reference  to  the  right  of  the  states  to  lawfully  establish 
ferries  over  navigable  waters,  that  ''this  also  is  only  the  establish- 
ment of  a  public  highway.*'  And  in  Sullivan  v.  Board  of  Super- 
visors, 58  Miss.  799,  Cooper,  J.,  in  delivering  the  opinion  of  the 
conrt,  said:  ''Where  a  stream  crosses  a  public  highway  the  con- 
tinuity of  the  highway  is  not  broken;  it  does  not  end  on  one  side  of 
the  stream  and  begin  again  on  the  other,  but  continues  across  the 
stream,  and  the  public,  for  the  purposes  of  travel,  have  the  same 
right  to  go  on  the  water  over  the  highway  that  they  have  to  pass 
along  other  portions  of  it,  but  as  a  physical  obstruction  intervenes, 
it  is  necessary  that  some  convenient  means  of  transportation  shall 
be  furnished,  aud  the  simplest  and  most  economical  in  many  cases 
is  the  ferry."  See,  also,  Hudson  etal.  v.  Cusro  Laud  and  Immigra- 
tion Co., 47  Tex.  56;  Seal  v.  Donnelly,  60  Miss.  662;  4  Jones  Law 
^.  0-),  282,  285;  Hartford  Bridge  Co.  v.  Union  Ferry  Co.,  29Co<m. 
229.  The  principle  to  be  deduced  from  these  authorities  of  the 
franchise  and  the  uses  and  purposes  for  which  a  ferry  is  licensed 
and  established  is  that  a  ferry  can  only  exist  in  connection  with 
some  highway  or  place  where  the  public  have  rights. 

The  grant  of  a  ferry  franchise  for  the  transportation  of  persons 
and  property  across  a  stream  to  and  from  a  place  where  there  is 
neither  highway,  or  in  which  the  public  have  no  rights,  would  be 
void  and  inoperative.  The  object  of  a  ferry  being  to  connect  high- 
ways or  places  in  which  the  public  have  rights,  when  intersected  bv 
streams,  it  becomes,  when  licensed  and  established,  a  part  of  each 
highway  or  line  of  travel  between  such  places.  When,  therefore, 
the  county  court  has  exercised  its  jurisdiction  by  granting  a  license 
at  the  suggestion  of  the  public  convenience,  and  a  ferry  is  established 
connecting  such  highways  or  places,  thus  forming  a  continuous  line 
of  transportation,  it  has  exhausted  its  jurisdiction  as  to  such  places 
or  highways  while  such  franchise  exists.  As  a  link  or  part  of  the 
highway  in  the  line  of  travel  between  such  places  or  highways,  the 
franchise  gives,  under  our  statute,  to  the  person  licensed  to  keep 
the  ferry  the  exclusive  privilege  of  transporting  all  persons  and 
property  between  such  places  or  highways.  The  county  court  can- 
not at  such  places  or  highways  establish  another  ferry  without  vio- 
lating the  exclusive  privileges  secured  by  the  franchise  granted  to 
the  ferry  already  established,  and  which  forms  a  part  of  such  high- 
way, and  is  designed  and  required  to  accommodate  all  persons, 
on  paying  the  required  tolls,  passing  along  the  line  of  travel 
between  such  places  or  highways.  The  reason  is  that  the  ferry  is 
established  for  the  purpose  of  taking  up  the  highway,  so  to  speak, 
and  uniting  it  into  one  continuous  highway  or  line  of  travel  for 
the  public  accommodation,  and  as  a  protection  for  the  expense 
and  outlay  in  thus  serving  the  public  convenience,  the  statute 
gives  the  exclusive  privilege  of  carrying  all  persons  and  property 
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coming  on  the  line  of  snoh  highway  to  the  river  bank  for  trans- 
portation, the  place  ''where  such  ferry  is  established."  There  is 
no  room  to  establish  another  ferry,  for  the  ferry  already  established, 
hj  forming  a  part,  continues  the  highway  .over  the  water,  and  ooea- 

Eies  that  place.  In  the  sense  here  applied,  it  may  be  said  tiiat  a 
ighway  is  already  laid  oat  over  the  water  ''where  such  ferry  is 
established"  during  the  period  for  which  the  franchise  is  granted, 
and  until  it  expires,  or  be  revoked,  or  forfeited,  the  oonnty  court 
has  no  jurisdiction  to  establish  another  ferry  at  such  place,  designed 
to  accommodate  the  travel  passing  over  such  highway  "where  sudi 
ferry  is  established,'*  for  the  statute  secures  the  exclusive  privilege 
as  to  this  to  the  ferry  already  licensed. 

Oonstruing  the  statute  in  the  strictest  sense,  b^  confining  the 
' '  exclusive  privilege"  to  the  place  "  where  such  ferr^  is  established," 
and  it  being  limited  either  to  a  highway  or  a  place  m  which  the  pub- 
lic have  rights,  of  which  the  ferry  forms  a  part,  the  conclusion  seems 
inevitable  that  the  county  court,  having  exercised  its  jurisdiction  by 
the  grant  of  a  license  to  keep  a  ferry  at  such  place  or  highway,  can- 
not exercise  it  again  while  such  franchise  exists.  Just  outside  or 
beyond  this,  and  not  for  the  purpose  of  connecting  other  places  or 
highways  in  which  the  public  have  rights  of  access,  is  not  within  the 
purview  of  the  authority  conferred  on  the  county  court  by  the 
statute  to  grant  franchises  to  keep  ferries.  That  would  be  to  estab- 
lish a  ferry  where  there  was  neither  highway  nor  public  place,  and 
without  which  the  public  could  not  be  accommoqated,  and  would 
necessarilv  be  inoperative  and  void.  Now  the  ferry  which  is  sought 
to  be  established  is  shown  by  the  record  to  be  designed  to  accommo- 
date the  same  traveling  public  for  which  the  Albina  ferry  was 
licensed.  It  founds  its  claims  to  the  franchise  upon  the  limited  facil- 
ities and  imperfect  accommodations  furnished  by  the  existing  ferry, 
to  meet  the  present  and  growing  demands  of  the  traveling  public  at 
the  place  where  it  is  established,  and,  therefore,  iJie  rig^t  and  the 
need  to  establish  another  ferry  at  such  place  for  the  convenience  of 
the  public.  There  is  no  pretense  that  it  will  form  connection  with 
any  other  place  or  highway  in  which  the  public  have  rights  than  tiie 
highway  connected  by  the  Albina  ferry,  and  of  which  it  forms  a 
part. 

It  only  claims  not  to  occupy  the  particular  spot  where  the  other 
ferry  lands,  but  it  does  not  deny  its  proximity  to  it,  and  object  to 
serve  the  same  custom,  and  to  form  a  part  of  the  same  highway 
which  the  franchise  of  the  Albina  ferry  now  covers.  And  wis  is 
assumed  and  recognized  in  the  order  of  the  court  granting  the 
license  to  it,  for  the  order  only  seeks  to  protect  the  landings  and 
the  passage  of  the  boats  of  the  Albina  ferry,  but  not  the  ezdusiTe 

Privilege  secured  to  the  Albina  ferry  by  the  statute  as  a  part  of  Uie 
ighway,  of  transporting  all  persons  and  property  where  it  is  estab- 
lished. It  is  the  proximity  which  carries  passengers  from  Uie  same 
place  as  where  the  Albina  ferry  is  licensed,  and  collects  tolls  from 
them,  which  infringeii  ^ni  yiol^te^  the  exclusive  privil^es  secured 
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to  its  iranohise.  When  the  prozimitj  is  such  as  to  produce  this 
result,  it  is  in  effect  and  substance  establishing  another  ferry  at  the 
same  place  as  where  the  Albina  ferry  is  established,  which  the 
county  court  cannot  do  without  violating  the  statute  which  gives 
these  exclusive  rights  to  the  Albina  f  err^  at  the  place  where  estab- 
lished, and  therefore  the  county  court  is  inhibited  from  licensing 
another  ferry  at  that  place. 

When  it  is  considered  that  the  period  for  which  a  ferry  license  is 
granted  is  not  to  exceed  five  years,  the  outlay  and  expense  neces- 
sarily involved,  the  duty  the  law  imposes  of  keeping  safe  and  com- 
modious boats  for  transportation,  the  right  of  regulating  its  tolls, 
and  the  bond  required  to  be  given  to  better  secure  and  enforce  the 
faithful  performance  of  all  the  duties  and  obligations  the  law  im- 
poses and  attaches  to  the  franchise  in  its  interests  and  for  the  benefit 
of  the  public  convenience  and  accommodation,  a  just  and  satisfac- 
tory reason  is  found  why  our  statute  secures  to  every  person  licensed 
to  keep  a  ferry  the  exclusive  privilege  of  transportation  across  the 
stream  where  such  ferry  is  established. 

In  the  case  before  us  we  are  not  concerned  with  the  power  or 
jurisdiction  of  the  court  to  establish  ferries  to  connect  other  high- 
ways or  places,  although  the  effect  of  establishing  such  by  reason 
of  vicinil7  might  be  to  divert  the  custom  and  to  diminish  the  tolls 
of  an  existing  ferry;  nor  of  the  effect  of  a  change  of  circumstances 
produced  by  an  increase  of  population,  or  of  a  new  neighborhood 
requiring  the  opening'  of  new  highways,  which  would  carry  with  it 
the  right  to  continue  the  line  of  wese  highways  across  a  water  high- 
way. We  are  simply  construing  our  statute  with  regard  to  the 
record  before  us,  for  the  purpose  of  ascertaining  whether  the  county 
court  can  grant  a  license  to  establish  a  ferry  in  substance  at  the 
same  place  where  one  is  idready  licensed  and  establishe<l  The 
statute  gives  the  exclusive  privilege  of  transportation  at  the  place 
where  such  ferry  is  established,  and  the  establishing  of  another 
in  substance  at  the  same  place  is  a  contradiction  of  such  exclusive 
privilej|;es,  and  beyond  the  power  of  the  court  to  do.  Whether  these 
exclusive  privileges  conferred  by  the  statute  extend  beyond  the 

Since  where  the  ferry  is  established,  and  include  the  common-law 
octrine  of  exclusive  rights  of  transportation  to  such  an  extent  on 
each  side  as  to  prevent  near  and  injurious  competition,  as  contended, 
is  not  presented  by  the  record  before  us,  nor  decided. 

We  only  decide,  in  construing  our  statute  upon  this  record,  that 
the  court  Uras  without  authority  to  grant  the  Montgomery  license, 
and  here  we  think  the  case  ought  properly  to  have  ended.  But  in 
the  circuit  court,  it  seems  that  an  objection  was  raised  and  argued 
for  the  first  time  as  to  the  validity  of  the  assignment  of  certain  in- 
terests in  the  Albina  ferry  licenses  to  the  Multnomah  Bailroad 
CSompany;  and  the  court  held  that  a  ferry  license  being  a  personal 
trust,  was  not  assignable,  and  therefore  such  assignment  was  void. 
As  this  question  was  argued  with  much  zeal  and  great  ability,  we 
shall  only  briefly  advert  to  it,  fdthough  we  do  not  see  now  the  validitiy 
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of  that  transaction  was  inquirable  upon  the  record  in  the  proceed- 
ing. There  is  no  doubt  some  oontrarietjr  of  opinion  exists  in  the 
authorities  upon  the  subject.  The  Albina  ferry  license  was  not 
granted  to  the  riparian  owners.  And  in  Enott  v.  Frush,  2  Or.  237, 
it  was  held  that  a  ferry  license  granted  to  another  than  the  riparian 
owner  is  a  mere  personal  trust,  upon  conditions,  and  that  his 
liability  cannot  be  removed  by  substitution,  but  that  such  license 
terminates  upon  the  decease  of  the  person  to  whom  it  was  granted. 
This  decision  was  the  subject  of  much  adverse  criticism  by  coonsel. 
As  authorities  to  sustain  its  view,  it  cites  Monroe  v.  Thomas,  6 
Cal.  470,  and  Thomas  v.  Armstrong,  7  Gal.  286;  and  these  in  tarn 
have  been  approved  and  followed  in  Wood  et  al.  v.  Truckee  Turn- 
pike Co.,  24  Cal.  464,  and  Peo[>le  v.  Duncan,  41  Cal.  570.  The 
license  is  regarded  as  a  specicJ  privilege  conferred  by  government 
upon  the  individual,  and  which  does  not  belong  to  the  citizen  gen- 
erally by  common  right.  The  grant  of  such  franchise  or  special 
privilege  to  the  individual  is  considered  the  bestowal  of  a  personal 
trust  and  confidence,  which  cannot  be  assigned  nor  be  the  subject 
of  sale  on  execution  :  Sullivan  v.  Board  of  Supervisors,  58  Huss. 
791;  Seal  v.  Donnelly,  60  Miss.  662;  Rogers  v.  McCoy,  29  Mo.  367; 
The  Mavent,  1  Sprague,  24;  Arthur  v.  The  Commercial  and  Bail- 
road  Bank  of  Yicksburg,  9  Sm.  &  M.  420;  State  v.  Bives,  5  Ind. 
L.  307;  Amart  v.  Pittsburg  Turnpike  Co.,  13  Sergt  &  R.  2lil;  Lorn- 
bard  v.  Cheever  et  al.,  3  Oilman,  473;  Herman  on  Executions,  sec. 
131  and  361;  Angell  &  Ames  on  Corp.,  sec.  191;  Bedfield  on  Bail- 
ways,  419,  422;  Freeman  on  Executions,  sec.  179.  And  again  it 
has  been  said  that  a  ferry  license  is  in  the  nature  of  an  appoint- 
ment to  an  office,  having  certain  fees  annexed  to  it,  to  be  neld  at 
the  pleasure  of  the  appointing  power:  Dav  v.  Stetson,  8  Me.  370. 
On  the  other  hand,  it  is  contended  that  the  right  given  under  a 
ferry  license  is  a  franchise,  which  is  as  much  property  as  any  other 
incorporeal  hereditaments.  That  franchise  was,  by  the  common  law, 
said  to  be  a  branch  of  the  king's  prerogative  in  the  hands  of  the  sub- 
ject: 2  Shars.  Bl.  Com.  37.  But  that  in  America,  it  is  understood 
particular  privilege  conferred  by  grant  from  the  government  and 
vested  in  individuals:  3  Kent's  Com.  458;  People  v.  Utica  Ins. 
Co.,  15  Johns.  387.    Chancellor  Kent  says  that  ''an  estate  in  such 


franchise,  and  an  estate  in  lands,  rest  upon  the  same  principle,  Deinff 
equally  grants  of  ]a  right  or  privilege  for  an  adequate  consideration" :  3 
Kent's  Com.  458.  In  Conway  v.  Taylor's  Executor,  1  JBlack,  632,  Mr. 
Justice  Swayne  said:  ''  A  ferry  franchise  is  as  much  property  as  a 
rent  or  any  other  incorporeal  hereditament  or  chattel  or  realty.  It 
is  clothed  with  the  same  sanctity  and  entitled  to  the  same  protection 
as  other  property. "  In  Lippincott  v.  Alexander,  27  Iowa,  460,  it 
was  held  that  a  ferry  license  is  not  vacated  nor  the  franchise  lost  by 
the  death  of  the  party  to  whom  it  was  granted,  but  passes  to  his 
representatives.  This  decision  is  in  direct  conflict  with  Knott  v. 
Frush,  supra,  and  disapproves  the  reasoning  of  the  authorities 
cited  to  sustain  it.    It  should  be  observed,  however,  that   tiie 
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Iowa  statnte  makes  oertain  provisions  for  the  sale  of  such  franchise 
as  real  property  upon  execution,  which  do  not  exist  in  our  statute, 
and  which  were  referred  to  in  the  decision  as  strengthening  the  views 
therein  expressed. 

In  Billings  v.  Breenily^  45  Mich.  70,  it  was  held  that  the  franchise 
of  keeping  a  ferry  is  property,  having  the  valuable  incidents  of 
other  kinds  of  property  and  transferable  from  the  original  grantee 
to  others,  subject  to  conditions  lawfully  imposed,  and  to  such  gov- 
ernment control  as  residts  from  its  public  nature :  Bowman's  De- 
visees V.  Walker,  2  McLean,  376;  Felton  v.  Deall,  22  Yt.  170;  Benn 
V.  Mayor  et  al.,  10  Barb.  223;  Ladd  v.  Choline,  1  Minor  (Ala.),  366; 
Lewis  V.  Intendant  and  Town  Council  of  Gainsville,  7  Ala.  85; 
Peter  V.  Kendal,  7  Bam.  &  Cress.  703;  Willoughby  v.  Hoiserdy, 
12  C.  B.  742;  Dundy  v.  Chambers,  23  111.  370. 

It  thus  appears  that  some  diversity  of  opinion  exists  in  the  authori- 
ties as  to  the  right  to  sell  or  assign  a  ferry  franchise,  or  whether  the 
same  is  vacated  by  death,  and  uiat  Enott  v.  Frush,  supra,  is  not 
without  authority  to  sustain  it.  That  it  may  be  done  when  the  con- 
sent of  the  power  that  granted  it  has  been  obtained  does  not  seem 
to  be  questioned.  But  whether  the  county  court  to  whom  the  legis- 
lature nas  delegated  the  power  to  grant  ferry  licenses  is  authorized 
to  give  its  consent  to  a  sale  or  assignment  of  a  ferry  license  upon 
filing  the  required  bond,  or  by  filing  such  bond  and  the  acceptance 
of  the  same  oy  the  court,  the  assignment  would  be  unassailable,  we 
aie  not  prepared  nor  is  it  necessary  for  us  to  decide,  except  that  it 
may  not  be  amiss  for  us  to  observe  that  the  statute  im{>oses  no 
restrictions  upon  the  sale  or  transfer  of  the  franchise;  nor  is  there 
any  i)romise  that,  upon  the  death  of  the  party  to  whom  the  license 
was  issued,  it  shall  be  vacated  and  the  franchise  lost.  The  statute 
is  simply  silent  upon  that  subject.  But  whether  the  assignment  is 
void,  or  the  effect  of  an  assignment  would  be  to  vacate  the  license, 
we  do  not  see  how  such  matters  are  inquirable  in  this  proceeding. 
The  record  both  as  to  the  petition  and  tne  order  of  the  court  recog- 
nizes the  validitv  of  the  existing  franchise.  No  question  is  raised 
by  the  record  about  the  Albina  ferry  license,  or  any  sale  or  assign- 
ment of  its  franchise.  The  only  question  involved  was  the  authority 
or  power  of  the  court  to  grant  the  Montgomery  license. 

That  was  the  object  of  and  for  which  the  writ  of  review  was  sued 
onty  and  the  only  matter  necessary  to  be  passed  upon.  When  that 
was  done  the  court  had  exhausted  its  power  upon  the  case  made  by 
this  record^  and  decision  of  matters  dehors  it,  without  reference  to 
the  oorreotness  of  the  principle  decided,  was  a  nullity  and  ou^ht 
not  to  stand.  Besides,  it  would  seem  to  follow  that  if  the  franchise 
is  a  personal  trust  and  not  assignable  without  the  consent  of  the 
granting  power,  as  argued  and  claimed,  then  the  right  to  obiect  to 
the  transfer  of  the  franchise,  and  its  exercise  by  a  party  to  whom  it 
wus  not  ori^nallv  granted,  was  a  right  affecting  tne  public  which 
belongs  to  its  officers  to  take  advantage  of  by  an  appropriate  pro- 
oeedingj  and  oould  not  be  collaterally  assailed  here :  People  v.  Dun- 
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can,  41  Cal.  608;  Oonnar  ▼•  Paxon,  1  Black,  168;  Edmonson  y. 
De  Ealb  Co.,  51  Ala.  101. 

The  judgment  declaring  the  Montgomery  license  void  is  affinned, 
but  in  all  other  respects  reversed. 


NOTEa 

To  those  portionB  of  the  community  who  are  interested  in  the  subject 
of  the  codification  of  the  laws,  the  New  York  Mail  giyes  the 
following  information  as  to  the  extent  to  which  the  New  York 
codes  have  been  adopted  in  other  commnnities.  In  most  instances 
the  codes  have  been  adopted  substantially  in  detail,  and  in  others 
in  principle:  ''The  first  New  York  code,  the  code  of  civil  pro- 
cedure, went  into  effect  on  the  Ist  of  July,  1848.  It  was  adopted 
in  Missouri  in  1849;  in  California  in  1851;  in  Kentucky  in  1851;  in  Ohio 
in  1853;  in  the  four  provinces  of  India  between  1853  and  1856;  in  Iowa 
in  1855;  in  Wisconsin  in  1856;  in  Kansas  in  1859;  in  Nevada  in  1861; 
in  Dakota  in  1862;  in  Oregon  in  1862;  in  Idaho  in  1864;  in  Montana 
in  1864;  in  Minnesota  in  1866;  in  Nebraska  in  1866;  in  Arizona  in  1866; 
in  Arkansas  in  1868;  in  North  Carolina  in  1868;  in  Wyoming 
in  1869;  in  Washington  Territory  in  1869;  in  South  Carolina 
in  1870;  in  Utah  in  1870;  in  Connecticut  in  1879;  in  Indiana  in 
1881.  In  England  and  Ireland  by  the  judicature  act  of  1873;  this  judi- 
cature act  has  been  followed  in  many  of  the  British  colonies;  in  the 
consular  courts  of  Japan,  in  Shanghai,  in  Hongkong  and  Singapore, 
between  1870  and  1874.  The  code  of  criminal  procedure,  though  not 
enacted  in  New  York  till  1881,  was  adopted  in  California  in  1850;  in 
India  at  the  same  with  the  code  of  civil  procedure;  in  Kentucky  in 
1854;  in  Iowa  in  1868;  in  Kansas  in  1859;  in  Nevada  in  1861;  in  Dakota 
in  1862;  in  Oregon  in  1864;  in  Idaho  in  1864;  in  Montana  in  1864;  in 
Washington  territory  in  1869;  in  Wyoming  in  1869;  in  Arkansas  in 
1874;  in  Utah  in  1876;  in  Arizona  in  1877;  in  Wisconsin  in  1878;  in 
Nebraska  in  1881;  in  Indiana  in  1881;  in  Minnesota  in  1883.  The  penal 
code,  though  not  enacted  in  New  York  until  1882,  was  adopted  in  Da- 
kota in  1865,  and  in  California  in  1872.  The  civil  code,  not  yet  enacted 
in  New  York,  though  twice  passed  by  the  legislature,  was  adopted  in 
Dakota  in  1866  and  in  California  in  1872,  and  has  been  much  used  in  the 
framing  of  substantive  laws  for  India.  The  political  code,  reported  for 
New  York  but  not  yet  considered,  was  adopted  in  California  in  1872. 
Thus  it  will  be  seen  that  the  state  of  New  York  has  given  laws  to  the 
world  to  an  extent  and  degree  unknown  since  the  Boman  oodes  followed 
Boman  conquests." 
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{Cordinued.) 

BtPABIAN  PaOPBIETOBfl  AJXD  BiPAfilAN  BlQHTS  ON  PrIYATE   StBEAMS. 

In  the  case  of  Ferrea  t.  Enipe*  the  rights  of  riparian  proprietors  were 
not  only  recognized,  but  their  extent  was  also  partially  defined.  The 
controTersy  was  between  two  owners  upon  the  same  stream.  The  de- 
fendant, for  the  alleged  purpose  of  securing  the  water  for  the  use  of 
watering  his  stock  and  for  domestic  purposes,  had  erected  a  dam,  which 
collected  the  whole  water  of  the  stream  in  a  pond,  and  preyented  any 
of  it  from  flowing  down  to  the  plaintiff's  lands  below.  An  action  for 
damages  and  preyentive  relief  was  sustained.  Currey,  J.,  delivering  the 
opinion  of  the  court,  said  (p.  844):  "  Every  proprietor  of  the  land  through 
or  adjoining  which  a  water-course  passes  has  a  right  to  a  reasonable  use 
of  the  water,  but  he  has  no  right  to  so  appropriate  it*  as  to  unnecessarily 
diminish  the  quantity  of  its  natural  flow.  The  use  of  the  water  of  a 
Btream  for  domestic  purposes  and  for  watering  cattle  necessarily  dimin- 
ishes the  volume  of  the  stream.  This  is  unavoidable,  and  though  by 
xeaeon  of  such  diminution  a  proprietor  on  the  stream  below  fails  to 
xeceiTe  a  supply  commensurate  with  his  wants,  he  is  without  remedy, 
because  his  right  subsists  subject  to  the  rightful  use  of  the  water  by  his 
neiglibor  on  the  stream  above  him.  But  while  admitting  that  a  riparian 
owner,  to  whom  the  water  first  comes  in  its  flow,  has  the  right  to  use  it 
for  domestic  purposes,  and  for  watering  his  cattle,  it  is  proper  to  observe 
that  he  has  not  the  right  to  so  obstruct  the  stream  as  to  prevent  the  run- 
ning of  water  substantially  as  in  a  state  of  nature  it  was  accustomed  to 
nm/'  ***  p.  845:  ''  Though  the  defendant  had  the  right  to  use  the 
stream  for  watering  his  cattle  and  for  household  purposes,  he  had  not 
the  right,  under  the  circumstances,  to  dam  up  the  creek  and  spread  out 
the  water  over  a  large  surface,  by  which  it  would  become  lost  by  absorp- 
tion and  evaporation  to  an  extent  to  prevent  the  stream  from  flowing  to 
tlie  plaintiff's  premises,  as  it  would  have  done  had  it  not  been  fur  the 
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The  demurrer  was  oyerroled.  '^The  allegation  ihat  the  plaintiffB  were 
owneis,  and  in  poBsession  of  the  mining  clium,  was  sufficient.  The 
ownership  and  possession  of  the  claim  drew  to  them  the  right  to  the  use 
of  the  water  flowing  in  the  natural  channel  of  the  stream.  The  diyezmon 
of  the  water  was,  therefore,  an  injury  to  the  plaintiffs  for  which  they 
could  sue.  The  principle  inyolved  in  this  case  was  expressly  decided  hj 
this  court  in  the  case  of  Crandall  t.  Woods. "  The  court  here  expressly 
decided  that  a  riparian  proprietor,  merely  by  rirtue  of  his  ownership,  is 
entitled  to  the  use  of  the  water  without  making  any  actual  appropriation. 
The  common-law  doctrine,  that  the  right  oyer  the  stream  arises  from  ri- 
parian ownership  and  not  from  any  appropriation,  is  again  declared.  It 
is  true  the  land  in  this  case  was  a  mining  claim,  but  the  decision  was  not 
in  the  slightest  based  upon  or  affected  by  that  fact.  In  the  staiib  of 
Nevada,  the  common-law  doctrines  concerning  the  riparian  rights  of  pri- 
vate riparian  proprietors  have  been  adopted  in  the  most  explicit  manner 
by  the  well-considered  decision  of  the  supreme  court  in  the  case  of  Van 
Sickle  V.  Haines.'"  The  court  held  that  a  person  acquiring  the  l^;al 
title  by  patent  from  the  United  States,  to  a  tract  of  land  bordering  on  a 
stream,  obtained  as  a  necessary  incident  of  his  ownership,  and  before 
TT^^kinfy  any  actual  appropriation,  full  right  to  the  water  of  the  stream 
as  a  riparian  proprietor,  superior  and  complete  as  against  another  party, 
not  a  riparian  owner,  who  had  made  a  prior  appropriation  of  the  waters 
of  the  stream  while  it  was  entirely  public.  Extracts  from  the  very  able 
and  instructive  opinion  in  this  case  will  be  given  under  a  subsequent 
head. 

The  foregoing  series  of  cases  shows,  beyond  a  possibility  of  question 
or  doubt,  that  prior  to  and  since  the  adoption  of  the  civil  code,  the  laws 
of  California  recognized,  protected,  and  enforced  the  rights  known  as 
the  ''riparian  rights"  of  private  "riparian  proprietors"  owning  lands  sit- 
uated on  the  banks  of  natural  streams,  substantially  as  they  exist  at  the 
common  law.  The  rights  thus  known  as  "riparian  rights"  have  been 
defined ;''  they  belong  alike  and  equally  to  all  "riparian  proprietors"  on 
the  same  stream,  subject  solely  to  the  natural  advantage  belonging  to 
the  upper  over  the  lower  proprietor ; "  they  exist  as  a  necessary  incident 
of  ownership,  even  though  the  proprietors  had  not  as  yet  made  any 
actual  appropriation  or  diversion  of  the  water ;''  they  entitle  each  "ri- 
parian proprietor"  to  the  usufruct  of  the  water  as  it  flows  in  the  natural 
channel  of  the  stream,  including  the  right  to  use  so  much  of  it  as  may 
be  reasonably  necessary  for  such  primary  purposes  as  watering  his  cattle, 
domestic  and  household  uses  without  thereby  unnecessarily  or  unreason- 
ably /liiminighing  its  natural  flow  down  to  the  proprietors  below  him  on 
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the  stream.^*  Whether  these  riparian  rights  include  the  right  to  use  the 
water  for  purposes  of  irrigation  is  not  direotly  decided  nor  eyen  consid- 
ered hy  these  cases. 

We  are  thus  furnished  with  a  oondusiye  answer  to  a  question  sug- 
gested on  a  preceding  page.  I  had  stated  the  position  maintained  by 
some  that  the  §1422  of  the  ciril  code  is  not  in.  reality  restrictive  and  can 
produce  no  practical  effect  upon  the  whole  legislation  of  the  code  con- 
cerning water  righte  for  two  reasons;  the  first  of  these  being,  that  under 
the  law  of  Oalitomia,  independently  of  the  code,  private  ''  riparian 
proprietors  *'  have  no  rights  as  such  to  the  waters  of  the  adjoining 
stream.  The  series  of  decisions  above  quoted  demonstrates  the  incor- 
rectness of  this  opinion.  These  authorities  show  most  clearly  that  the 
law  of  California,  independently  of  the  code,  did  and  does  recogniase 
the  "  riparian  rights  "  of  **  riparian  proprietors  "  substantially  as  they 
exist  as  the  common  law.  This  conclusion  is  so  certain,  that  no  further 
discussion  can  render  it  any  more  plain.  The  legislature  in  enacting 
§1422,  clearly  assumed  that  the  then  existing  law  of  the  state  recognized 
and  protected  these  '*  riparian  rights  "  of  *'  riparian  proprietors." 

We  are  then  brought  back  to  a  consideration  of  the  question:  What 
are  the  practical  effects,  upon  the  entire  legislation  of  the  code,  of  the 
restrictive  provision  contained  in  §  1422?  In  support  of  the  position 
maintained  by  some,  that  this  clause  is  not  restrictive,  and  can  produce 
no  practical  effects  upon  the  legislation  as  a  whole,  a  second  ground  has 
been  advanced,  namely,  that  the  ''rights  of  riparian  proprietors"  in- 
tended to  be  saved  and  protected  l^  the  section,  are  simply  those  which 
aie  not  inconsistent  with  the  previous  sections  of  the  title,  and  which  are 
not,  therefore,  taken  away  and  abrogated  by  these  provisions;  those 
rights,  in  shorty  which  still  remain  in  force  after  and  notwithstanding  the 
preceding  and  operative  sections  of  the  statute.  Is  this  the  interpreta- 
tion which  should  properly  be  given  to  the  language  of  §  1422  ?  In  my 
<^iimon  it  is  not.  Such  an  interpretation  would,  in  my  opinion,  be  un- 
reasonably forced,  and  in  plain  violation  of  the  settled  rules  governing 
the  construction  and  interpretation  of  statutes.  In  the  first  place,  it  is 
a  fundamental  doctrine  of  statutory  interpretation,  that  in  every  distinct, 
dear,  additional  provision,  the  leirislature  must  be  assumed  to  have  meant 
Bometkmgy  to  have  intended  the  provision  to  have  some  meaning,  opera- 
tion and  effect,  so  that  it  is  not  wholly  superfiuous,  useless,  and  nugatory. 
Nothing  but  absolute  necessity,  therefore,  should  ever  admit  such  an  in- 
terpretation of  a  clear,  distinct  and  positive  provision  as  would  render  it 
unnecessary,  useless,  superfluous  and  nugatory. 

The  suggested  construction  of  §  1422  would  render  the  whole  clause 
utterly  useless,   superfiuous  and  nugatory.    If  it  were  adopted,  the 
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seetion  would  in  effect  read:  '^  The  rights  of  riparian  proprietors,  ao&r 
as  they  are  not  taken  awaj  or  abrogated  by  the  proyisions  of  this  title, 
are  not  affected  by  the  provisions  of  this  title."  It  cannot  be  suppoesd 
that  the  legislature  would  deliberately,  and  by  a  formal  and  final  section 
placed  at  the  end  of  a  statute,  enact  a  provision  so  unnecessary  and 
meaningless.  Whateyer  may  have  been  the  riparian  rights  existing  pre- 
vious to  the  statute,  then,  as  a  matter  of  course,  so  far  as  they  were  not 
opposed  to  the  provisions  of  the  statute,  so  far  as  they  were  not  taken 
away,  abrogated,  lessened  or  altered  by  the  statute,  they  would  neces- 
sarily remain  unaffected  by  its  provisions.  It  needs  no  express  clause 
to  produce  this  result,  which  would  be  inevitable  in  the  absence  of  such 
a  clause;  no  clause  could  make  the  consequence  any  more  certain  or 
operative.  We  find  the  title  of  the  code  concluded  by  a  formal,  per- 
emptory and  sweeping  final  section  in  the  nature  of  a  proviso  or  limita- 
tion upon  the  operation  of  the  statute  as  a  whole,  and  it  is  simply  absurd 
to  suppose  that  the  legislature  intended  by  this  section  nothing  bat 
what  would  have  been  equally  true  if  the  section  had  been  omitted. 
The  correctness  of  this  conclusion  will  appear  even  still  more  dear  from 
a  further  consideration.  The  interpretation  which  I  am  examining  would 
render  §  1422  wholly  without  meaning,  effect  and  operation.  If  the 
"  rights  of  riparian  proprietors  "  intended  to  be  protected,  are  simply 
those  which  are  not  inconsistent  with  the  previous  sections  of  the  title, 
which  are  not  abrogated,  but  which  still  remain  notwithstanding 
the  preceding  provisions  of  the  statute,  then,  I  say,  this  §  1422  is 
utterly  useless,  and  without  any  force  and  effect,  because  there  are  no 
such  *'  rights  of  riparian  proprietors  "  remaining  unaffected  by  the  title. 
If  the  previous  provisions  of  this  titie  are  operative  to  their  full  extant^ 
unlimited  and  unrestricted  by  the  final  section,  then  they  must  inevita- 
ably  abolish  and  abrogate  all  the  '*  riparian  rights,"  and  ''  rights  of  ri- 
parian proprietors,  existing  at  the  common  law.  The  fundamental  eon- 
ception  upon  which  all  of  the  common  law  rules  are  baaed,  and  all  and 
singular  of  the  special ''  riparian  rights,"  and  rights  of  *' riparian  pro- 
prietors "  created  and  regulated  by  these  conmion-law  rules,  are  alike 
inconsistent  with  and  opposed  to  the  provisions  of  this  titie  of  the  code, 
if  these  are  to  have  their  full  and  natural  meaning  and  operation,  unre- 
stricted by  the  proviso  contained  in  the  final  §  1422.  And,  further- 
more, the  interpretation  in  question  seems  to  have  been,  impliedly  at 
least,  condemned  by  recent  decisions  of  the  supreme  court.  In  several 
of  the  cases  above  quoted,  the  causes  of  action  arose  since  the  title  of 
the  civil  code  concerning  water  rights  went  into  effect.  Under  the  con- 
struction which  it  is  claimed  should  be  given  to  §  1422,  the  provisions  of 
this  titie  would  have  been  a  complete  answer  to  the  plaintiff 's  conten- 
tion in  all  of  these  cases,  and  would  have  absolutely  controlled  their  de- 
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cimon.  And  yet,  in  none  of  these  oases,  is  the  title  of  the  code  eyen 
suggested  or  referred  to  by  the  court.  It  is  not  too  much  to  say  that 
these  oases  are  wholly  inconsistent  with  any  interpretation  of  §  1422, 
which  leaves  the  ptecedin^  provisions  of  this  title  fully  operative,  ac- 
cording to  their  natural  and  literal  import,  upon  the  rights  of  private 
riparian  proprietors.^^ 

The  conclusion,  then,  seems  to  be  irresistible  that  the  legislature  in- 
tended the  §  1422  to  have  some  meaning  and  effoct;  that  they  designed 
it  to  be  a  material  and  substantial  limitation  upon  the  otherwise  general 
operation  of  the  preceding  clauses  of  the  title.  What  are  its  meaning 
and  its  effect?  A  fair  and  reasonable  construction  seems  to  leave  no 
other  alternative,  but  that  the  section  must  have  all  the  meaning,  force 
and  effect  which  can  result  from  the  full,  settled  and  legal  import  of  all 
its  terms,  considered  as  referring  to  and  acting  upon  the  then  existing 
doctrines  of  the  law  established  by  judicial  decisions.  In  other  words, 
the  common-law  '*  riparian  rights  "  of  private  **  riparian  proprietors  " 
owning  tracts  of  land  upon  the  margins  of  natural  streams  in  this  state, 
whi^  have  been  recognized,  declared  and  maintained  by  judicial  deci- 
sions boiih  before  and  since  the  code,  are  not  affected  by  the  title  of  the 
code;  do  not  in  fact  come  within  the  purview  of  its  provisions.  In  short* 
the  whole  title  has  no  relation  to,  nor  effect  upon,  the  rights  of  those 
private  owners  who  hold  tracts  of  land  bordering  upon  natural  streams, 
but  is  confined  in  its  operation  to  the  rights  of  appropriating  and  using 
the  waters  of  streams  which  flow  whoUy  through  public  lands  of  the 
United  States  or  of  the  state.  There  seems  to  be  no  escape  from  this 
construction  unless  an  entirely  different  meaning  is .  to  be  given  to  the 
words  "  rights  of  riparian  proprietors  "  when  found  in  a  statute,  from 
that  given  by  the  universal  consent  of  all  judicial  decisions. 

The  supreme  court  has  uniformly  recognized  and  maintained  the  dis- 
tinction between  the  common  right  of  all  persons  to  appropriate  the 
water  of  streams  while  running  wholly  through  public  lands,  and  the 
rights  of  private  riparian  owners  who  have  acquired  private  titles  to  lands 
on  the  banks  of  streams.  It  has  recognized  the  technical  terms  ' '  riparian 
rights"  and  '*  riparian  proprietors,"  and  has  defined  them  as  they  have 
been  defined  and  are  understood  at  the  common  law.  The  doctrines 
decided  by  the  supreme  court  concerning  these  "  riparian  rights  "  have 
been  summarized  on  a  previous  page,  and  need  not  be  here  repeated.^* 
There  can  be  no  reasonable  doubt  that  these  **  riparian  rights"  of  pri- 
vate owners  on  the  banks  of  streams  are  referred  to  by  the  §  1422,  are 

i*See  Ellb  ▼.  Tone,  68  Cal.  2S9:  Poi>ey.  the  effect  to  abrcwate  all  riparian  rights  ^ 
Kinman,  54  Id.  3;  and  in  other  reported  see  Creighton  y.  Evans.  58  Id.  55;  Lytle 
cases  decided  since  the  code  took  effect,  but      Creek  Water  Co.  v.  Perorew,  1  West  Coast 


vhich  do  not  show  when  the  causes  of  action      Rep.  866. 
aroee,  some  reference  to  this  title  of  the  code  ^*  See  ante  p. 

would  certainly  have  been  made.  If  it  had 
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excepted  or  remoyed  by  it  from  the  meaning  and  operation  of  the  wbole 
title,  and  are  left  exLating  in  the  law  of  CaHfomia  as  folly  and  ooon- 
pletely  as  they  were  before  the  code.  The  title  of  the  code  thus  finds 
its  sole  application  to  the  water  of  streams  flowing  entirely  through 
public  lands,  upon  the  banks  of  which  no  private  owner  has  yet  aoqniied 
title  to  any  tract  or  parcel  of  private  land. 

If  it  be  urged  that  this  construction  virtually  emasculates  the  entire 
title  of  the  code  concerning  water  rights,  and  renders  it  virtually  inop- 
erative over  a  large  and  most  important  branch  of  those  rights,  the 
answer  is  that  this  is  the  fault  of  the  legislation  and  not  of  theoonstroo- 
tion.  It  is  the  duty  of  courts  to  take  statutes  as  they  are,  to  expound 
them  according  to  the  plain  and  natural  import  of  their  terms,  and 
not  to  add  to  or  take  from  them  according  to  any  notions  which 
the  judges  may  have  as  to  what  the  legislature  imghi  to  have  enacted. 
In  the  title  of  the  code  under  consideration  the  legislature  has  undoubt- 
edly shirked  its  responsibility.  Called  upon  to  settle  a  question  of  tiie 
gravest  importance,  in  which  there  are  directly  opposing  interesls 
involved,  any  settlement  of  which  must  necessarily  be  hostile  to  some 
large  pecuniary  interests,  the  legislature  under  a  mere  appearance,  a 
9imvlacrum  of  settlement,  has,  in  fact,  done  nothing,  but  has  left  all 
the  important  questions  of  private  water  rights  of  private  ripazian 
owners  in  exactly  the  same  position  which  they  occupied  prior  to  the 
code.  The  failure  of  the  legislature  to  do  what  it  was  supposed  and 
desired  by  some  it  should  do,  can  have  no  effect  upon  the  action  of  the 
courts  in  construing  and  interpreting  the  statute  as  a  whole.  The  court 
cannot  enact  a  new  and  different  statute. 

It  thus  appearing  that  the  title  of  the  code  concerning  water  rights 
has  no  application  to  nor  operation  upon  the  riparian  rights  of  private 
riparian  proprietors  who  hold  the  title  to  tracts  of  land  on  the  banks  of 
natural  running  streams  in  this  state;  that  those  rights  are  left  existing 
as  they  have  been  declared  by  judicial  decisions  made  before  and  since 
the  adoption  of  the  code;  and  that  those  rights  have  thus  been  declared 
by  judicial  decisions  to  be  substantially  the  same  as  the  rights  eraated, 
recognized,  regulated  and  protected  by  the  common-law  doctrines  relat- 
ing to  the  subject;  we  are  now  in  a  position  to  enquire,  with  more 
of  detail,  what  are  the  nature,  extent  and  limits  of  the  rights  held  by 
private  riparian  proprietors  in  Galifomia;  what  uses  of  the  water  of 
streams  do  they  confer,  permit,  or  forbid,  with  special  attention  to  the 
inquiiy  whether  they  permit  the  use  of  water  for  purposes  of  irrigation, 
and  if  so,  to  what  extent  and  under  what  limitations.  As  a  prelimin- 
ary to  this  proposed  examination,  I  shalji  quote  at  some  length  from  a 
decision  made  by  the  supreme  court  of  Nevada,  which  covers  all  of  the 
questions.    The  same  physical  conditions  affecting  the  use  of  water 
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exuifc  in  both  states,  and  in  both  the  common-law  doctirines  oonoerning 
the  rights  of  private  riparian  proprietors  are  reoogniased  as  substantialij 
eontroUing.  These  facts  alone  wonld  recommend  the  decision  to  the 
attention  of  the  courts  and  profession  of  Galifomia;  bat  the  decision 
itself  is  so  important,  and  the  opinion  of  Chief  Justice  Lewis  ii  so  aUe, 
learned  and  exhaustive,  that  no  excuse  is  needed  for  the  long  extracts 
which  I  have  made.  If  the  common-law  doctrines  still  determine  and 
regulate  the  rights  of  private  riparian  proprietors  in  our  own  state,  it  is 
proper  to  know  what  these  doctrines  are,  how  they  have  been  settled, 
and  upon  what  authority  they  rest.  The  facts  of  the  case  present  in  a 
marked  manner  the  distinction  between  the  appropriation  of  water 
from  streams  while  flowing  wholly  over  the  public  lands  of  the  United 
States,  and  the  rights  to  the  water  held  by  a  proprietor  who  has  acquired 
a  title  as  private  owner  to  a  tract  of  land  bordering  upon  a  stream.  The 
opinion  shows  in  the  clearest  manner  the  general  nature,  extent  and 
limits  of  the  rights  possessed  by  such  private  riparian  proprietor  as 
established  by  the  overwhelming  consensus  of  authorities,  English  and 
Americ^.  Unless  I  am  entirely  wrong  in  the  construction  placed  upon 
the  title  in  the  civil  code,  and  unless  the  decisions  of  the  California 
supreme  court,  heretofore  quoted,  are  to  be  wholly  disregarded,  then,  as 
it  seems  to  me,  the  opinion  of  Chief  Justice  Lewis,  in  its  reasoning  and 
its  condusions,  applies  to  and  defines  the  rights  of  private  riparian  pro- 
prietors in  CaHfomia,  with  one  modification,  to  be  subsequentty  men* 
tioned,  growing  out  of  a  more  recent  statute  of  congress.  The  case  to 
which  I  refer,  and  from  which  I  now  proceed  to  quote,  is  Van  Sickle 
▼.  Haines." 

The  facts  were  briefly  as  follows:  In  1857,  the  plaintiff,  Van  Sickle, 
diverted  a  portion  of  the  waters  of  Daggett  creek,  a  natural  unnavi- 
gable  stream,  by  means  of  a  ditch  for  irrigating  and  domestic  purposes, 
to  be  used  upon  a  tract  of  land  in  his  possession  not  situated  upon  the 
banks  of  said  creek.  The  diversion  was  made  at  a  point  then  on  the 
public  land,  but  the  tract  of  land  bordering  on  the  creek  and  including 
this  point  was  in  1864  conveyed  by  patent  from  the  United  States  to 
the  defendant  Haines.  In  1865  Van  Sickle  obtained  a  patent  from  the 
United  States  for  the  tract  in  his  possession,  on  which  he  used  the  water. 
In  1867,  Haines  constructed  a  flume  on  his  own  land,  and  by  its  means 
diverted  the  water  of  the  creek  for  the  benefit  of  his  own  riparian  tract 
of  land,  and  thereby  deprived  Van  Sickle  of  the  supply  of  water  which 
he  had  been  using.  In  1870  Van  S.  brought  an  action,  which  resulted  in 
a  judgment  for  damages  against  Haines,  and  a  perpetual  injunction  re- 
straining him  from  interfering  with  the  plaintiff's  prior  appropriation. 
It  should  be  carefully  noticed  that  the  plaintiff,  Van  Sickle,  was  not  a 

"  7  Nev.  249. 
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ripftrian  proprietor.  On  appeal,  the  judgment  was  reveraed  by  the  su- 
preme court,  and  a  decree  was  ordered  for  the  defendant  diamiflidng  the 
■nit.  The  court  held,  among  other  points,  that,  since  there  can  be 
no  title  acquired  by  adverse  user  against  the  United  States,  the  time 
during  which  a  person  diverts  water  from  a  stream  whoUy  on  the  public 
land  previous  to  the  issue  of  a  patent  to  a  private  riparian  proprietor, 
cannot  be  set  up  as  an  adverse  user  against  such  patentee.  The  same 
has  been  held  l^  California  decisions.^'  The  plaintiff  presented  a  peti- 
tion for  a  rehearing,  and  thereupon  a  second  most  able  and  exhaustive 
opinion  bj^Lewis,  0.  J.,  was  delivered,  from  which  I  shall  quote  seve- 
ral passages  that  seem  to  bear  upon  the  general  quisstions  under  discus- 
aion.  This  opinion  opens  with  some  preliminary  observations  which  aie 
peculiarly  appropriate  and  instructive  (pp.  257-258):  "We  are  unable  to 
understand  from  the  petition  what  exact  condition  is  assigned  to  run- 
ning water  in  the  catalogue  of  rights  or  property;  or  what  the  natoze 
of  the  title  which  may  be  acquired  to  it,  if  any.  Much  thereof  is  de- 
voted to  showing  that  there  can  be  no  property  in  running  water;  that 
it  is,  and  must  of  necessity  remain  common  to  all;  that  it  is  a  thing 
*  the  property  of  which  belongs  to  no  person,  but  the  use  to  all ;'  and  in 
the  same  sentence  it  is  said  that  it '  is  publici  juris,  rescammunis  and  do- 
rmm  vaoans,*  This  abandon  in  the  use  of  legal  expressions  is  evidently 
the  result  of  a  radical  misunderstanding  of  the  signification  which  is 
given  to  them  in  the  books  of  law.  True,  it  is  often  said  that  vrater  is 
publioi  juHs,  or  belongs  to  those  things  which  are  res  communes;  but  how 
can  it  be  eiiheTptMici juris  or  rescommunis  and  also  bonumvaeansia  aprob- 
lem  not  yet  solved  in  the  science  of  the  law.  If  common  property,  or,  as 
argued  by  counsel,  something  in  which  no  one  has  an  absolute  property, 
but  every  one  has  the  use,  the  right  to  the  use  must  then  certainly  be  in  the 
community;  but  bonum  vaoans  is  a  thing  without  an  owner  of  any  kind,  and 
which  belongs  absolutely  to  the  person  who  may  first  find  or  appropriate 
it,  and  he  has  the  complete  right  of  property  in  it  as  against  the  world. 
It  is  a  flat  contradiction  in  terms,  to  say  that  running  water  is  at  the 
same  time  common  property  and  bonum  vaoans.  But  we  have  the  word 
of  Lord  Denman  in  Mason  v.  Hill,^*  and  of  Baron  Parke  in  ISmbrj  v. 
Owen's  ex'ors,**  that  it  was  never  considered  bonum  vacans.  Nor  are 
these  contradictions  confined  simply  to  legal  terms.  The  argument  pro- 
ceeds upon  the  assumption  that  running  water  belongs  to  the  community 
generally,  and  authorities  are  dted  which  are  supposed  to  sustain  that 
doctrine,  as  the  quotation  from  Blackstone  who  says,  '  water  flovring  is 
publid  juris.  By  the  Roman  law,  water,  light  and  air  were  res  communes 
and  which  were  defined  things,  the  property  of  which  belong  to  no  per- 

^>  Pope  V.  Kingman,  54  CaL  8.  ^6  Exch.  86a 

"5B.  ftAdoL22. 


Rtpartan  Bights— The  West  Ooa0t  Dootbine.  669 

son,  bat  the  use  to  all.'  Yet,  after  ai^fnuig  to  show  that  water  is  oom- 
mtm  property,  it  is  also  claimed  that  a  stream  may  be  absolutely  appro- 
priated by  the  first'  person  who  may  wish  to  use  it.  In  other  words,  that 
water,  instead  of  being  something  which  belongs  to  all  in  common,  as  is 
aigned  at  first,  is  a  thing  which  belongs  absolutely  to  him  who  first  ap- 
propriated it,  to  the  extent  even  that,  if  it  be  necessary  for  the  purpose 
for  which  the  appropriation  is  made,  it  may  be  completely  consumed. 
Surely,  the  two  propositions  are  as  irreconcilably  contradictory  as  any 
that  can  be  named.  As  an  illustration,  it  is  argued  that  running  water  is 
like  the  air,  to  which  certainly  all  haye  an  equal  right,  and  with  which 
no  one  has  the  right  to  interfere  to  the  injury  of  another.  But  in  this 
ease  the  right  is  claimed  by  Van  Sickle  to  depriye  the  appellant  of  the 
stream,  wluch  in  the  ordinary  course  of  things  he  would  be  enabled  to 
enjoy  and  to  appropriate  it  exclusively  to  himself.  If  running  water  be 
Hke  the  air,  then  surely  no  one  has  the  right  to  interfere  with  it  in  its 
natnral  state  to  the  prejudice  of  others.  When  positions  so  utterly  con- 
tradietory  are  assumed,  the  real  questions  in  the  case  are  likely  to 
be  iBTolved  and  obscured,  rather  than  elucidated."  The  following 
obeerYations  concerning  the  influence  which  the  ''public  inter- 
esle"  should  haye  upon  the  dicisions  of  cases  inyolving  private 
zights,  are  of  weighty  importance  in  this  community  as  well  as 
In  Nevada  and  every  other  state.  While  courts  most  certainly  have  a 
legislative  function,  since  the  great  body  of  common  law  and  of  equity 
has  been  boilt  up  by  courts,  it  should  never  be  forgotten  that  courts  do 
not  rightfully  possess  the  power  of  legislating  from  moHvea  of  mere 
poHey  or  eaepediency.  The  duty  of  courts  is  to  declare  and  protect  pri- 
vate rights  of  suitors  by  applying  or  extending  some  established  prin- 
ciple or  doctrine  to  new  conditions  of  facts.  The  court  say  (p.  259): 
''Before  proceeding  to  an  investigation  of  the  legal  questions  really 
involved  in  the  case,  we  may  state,  once  for  all,  that  the  fact  that  the 
ease  is  of  great  interest  to  the  public,  whose  rights,  it  is  claimed,  '  are 
senoualy  disturbed  by  the  decision,'  is  a  consideration  which,  in  veiy 
doubtful  cases,  may,  and  perhaps  should  have  some  weight  with  judidal 
tribunals.  But  that  the  interests  of  the  public  should  receive  a  more 
favorable  consideration  than  those  of  any  individual,  or  that  the  legal 
rights  of  the  humblest  person  in  the  state  should  be  sacrificed  to  the 
weal  of  the  many,  is  a  doctrine  which,  it  is  to  be  hoped,  will  never 
leeeive  sanction  from  the  tribunals  of  this  countiy.  The  public  is  in 
nothing  more  interested  than  in  scrupulously  protecting  each  individual 
citizen  in  every  right  guaranteed  to  him  by  the  law,  and  in  sacrificing 
none,  not  even  the  most  trivial,  to  further  its  own  interests.  Every 
individual  has  the  right,  equally  with  the  public  at  large,  to  claim  a  fair, 
impartial  consideration  of  his  case;  for  the  rights  of  the  public  are  no 
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more  Baored  or  entitled  to  greater  protection  in  law  than  those  of  Urn 
indiyidual;  and,  therefore,  in  actions  between  indiTiduals,  the  oonflUav 
ation  of  public  interest  has  weight  only  when  there  is  graye  doubt  as  to 
where  the  right  lies.  This  doctrine,  which  would  justify  the  coaxis  ii 
depriying  a  person  of  a  ciyil  right  to-day  for  the  public  good,  might  to- 
morrow force  them  to  sacrifice  his  life  to  the  clamor  of  a  mob,  whioli 
would  deprive  Haines  of  his  property  at  one  time,  might  operate  againflt 
Van  Sickle  at  another.  As  in  this  case  we  haye  no  doubt  whateyer  m 
to  what  should  be  our  conclusion;  fche  fact  that  it  may  injuriously  afEaek 
the  public  can  have  no  weight  in  its  consideration.  Happily,  howevar, 
we  do  not  think  the  decision,  if  properly  understopd,  will  produce  the 
general  disastrous  results  apprehended  by  counsel."  Coming  to  the 
merits  of  the  case,  the  learned  chief  justice  states  the  material  ques- 
tions to  be  considered  and  determined  (p.  260).  ''As  the  appeUant 
claims  the  water  of  Daggett  creek  as  an  incident  to  the  land  patented 
to  him  by  the  United  States,  and  as  it  is  admitted  that  he  could  get  only 
such  title  and  right  as  was  vested  in  the  United  States  itself,  it  beeomet 
necessary  to  ascertain  what  is  the* nature  of  the  rights  of  the  fedenl 
goyemment  to  the  public  land,  and  we  purpose  to  show:  1st,  that  the 
United  States  has  the  absolute  and  perfect  title ;  2d,  that  running  water  is 
primarily  an  incident  to,  or  part  of  the  soil  oyer  which  it  naturally  flows;  3d, 
that  the  right  of  the  riparian  proprietor  does  not  depend  upon  the  appro- 
priation of  the  water  by  him  to  any  special  purpose,  but  that  it  is  a  right 
incident  to  his  ownership  in  the  land  to  have  the  water  flow  in  its  natoml 
course  and  condition,  subject  only  to  those  changes  which  may  be  occa- 
sioned by  such  use  by  the  proprietors  above  him,  as  the  law  permits  thm 
to  make  of  it;  4th,  that  the  government  patent  conveyed  to  HaineB 
not  only  the  land  but  the  stream  naturally  flowing  through  it;  5th,  that 
the  common  law  is  the  law  of  this  state,  and  must  prevail  in  all  eases 
where  the  right  to  water  is  based  upon  the  absolute  ownership  of  the 
soil."  The  chief  justice  follows  this  statement  by  an  elaborate  aign- 
ment  and  citation  of  authorities  showing  that  the  United  States  has 
the  absolute  title  in  fee  simple  in  all  the  public  lands,  to  the  same  exteat 
and  in  like  manner  as  any  private  owner  has;  and  that  this  title  inclndfls 
all  the  incidents  and  power  of  absolute  private  ownership  (pp.  261-2M). 
As  the  correctness  of  these  conclusions  is  undoubted,  it  is  unneoessaiy 
to  quote  this  portion  of  the  opinion.  He  then  proceeds  to  consider  the 
right  to  water  as  an  incident  of  ownership  (p.  264):  **  Being  abeolote 
owner  of  the  soil,  the  source  of  all  title  thereto,  and  entitled  to  all  the 
remedies  for  its  protection  and  preservation  which  are  given  to  any  iadi- 
vidual  owner,  it  certainly  cannot  be  maintained  that  the  United  States 
is  not  equally  entitled  to  everything  which  is  naturally  such  an  insepa- 
rable incident  to  the  land,  that  it  is  frequently  spoken  of  as  a  part  of  the 
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soil  itself.  Saoh  an  incident  is  a  natural  water  course.  It 'passes  1^ 
deed  of  the  soil  without  any  mention,  and  forms  as  marked  a  featui^ 
of  the  land  through  which  it  passes  as  the  trees  upon  it  or  the  vegeta- 
tion which  it  nourishes.  Nothing  more  readily  recommends  itself  to 
file  understanding  than  that  an  element  which  the  laws  of  nature  have 
oonnected  with  the  freehold,  and  which,  without  any  effort  on  the  part 
of  man,  dothes  it  with  refreshing  yerdure — ^when  without  it  there  must 
be  only  forbidden  nakedness — creating  fertility  and  productiveness  where 
otherwise  there  would  be  only  sterility;  at  once  administering  pleasure 
and  affording  profit — ^is  necessarily  a  part  of  or  incident  to  his  land. 
This  is  the  natural  effect  of  running  water,  independent  of  any  use 
which  may  be  made  of  it  in  administering  to  the  immediate  wants  of  man 
and  beast.  How  frequent  is  it  that  small  streams  of  water  are  found 
to  add  immeasurably  to  the  value  of  estates,  even  where  no  particular 
use  is  made  or  intended  to  be  made  of  them.  It  is  very  seldom  indeed 
that  they  do  not  to  some  extent  enhance  the  value  of  real  property,  and 
they  are  frequently  esteemed  invaluable.  *  *  *  How  can  it  be  said, 
then,  that  a  water  course  is  not  essentially  a  part  of  the  freehold  itself. 

J.  N.  F. 
[to  bs  ooNmruxD.] 
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CIRCUIT  COURT,    DISTRICT  OF  CALIFORNIA. 

MacNauohton  v.  Soxn^  Paoifio  Coast  B.  B.  Oo. 

March  24, 1884, 

Removal  of  Caubxs— Oitizinbhipof  Pabtues.— The  petition  for  the  remoYal  of  an 
on  the  ground  that  the  parties  are  citizens  of  different  states  must  show  that  such  grcnind 
of  removal  existed  both  at  the  time  of  the  commencement  of  the  action  and  at  the  time  of 
the  applicatiox)  for  removal.  A  petition  which  only  alleges  that  the  defendant  ia,  and  alwaji 
has  been,  a  citizen  of  California,  and  that  the  plaintiff  u  a  citizen  of  Missouri  is  insnllleient 

Thx  Sami— Amendment  of  Petition.— The  citizenship  of  the  parties,  under  such  circam- 
stances,  are  jurisdictional  facts,  and  must  be  alleged  in  the  i>etition.  If  such  allegations  are  not 
made,  whether  the  petition  may  be  amended  in  the  circuit  court  so  as  to  show  them  qiuft. 
If  the  power  to  allow  such  amendments  be  conceded,  it  is  not  %  matter  which  the  psrfy 
removing  can  demand  as  a  legal  right,  but  only  a  matter  for  the  exercise  of  a  sound  disention 
by  the  court.  Such  an  amendment  should  not  be  allowed  where,  after  an  amendment  of  the 
petition  in  the  circuit  court,  the  record  in  each  court,  would  show  upon  its  face  juriadkCioD 
which  would  authorize  it  to  proceed  to  final  judgment. 

The  same— Application  when  Should  be  Made.— This  action  was  commenced  in  the  fourth 
district  court,  of  the  state  of  California,  on  August  1, 1879;  defendantdemurred  Aogust  22, 1879. 
The  demurrer  was  overruled.  It  answered  September  12, 1879.  Plaintiff  demnired  to  that 
part  of  the  answer,  setting  up  new  matter  as  a  defense,  October  2, 1879.  The  new  constitatian 
of  Califomia  of  1879  having  in  the  mean  time  taken  effect,  the  case  was  transferred  into  the 
superior  court  as  the  successor  of  the  district  court,  and  on  Januanr  23,  1880,  was  asdgnei  to 
department  No.  7  of  the  superior  court.  On  March  22, 1880,  the  demurTer  to  the  answer  was 
sustained.  An  amended  answer  was  filed  Apiril  1, 1880,  which  put  the  case  at  issoa.  The 
constitution  of  1879,  and  the  statutes  passed  in  pursuance  thereof  provide  that  "  the  auperier 
courts  shaJl  always  be  oi)en  (legal  holidays  ana  non-1  udicial  days  excepted)  and  thers^Jl 
hold  *  *  *  regular  sessions  commencing  on  the  first  Mondays  of  January,  ApriL  July 
and  October,  and  special  sessions  at  such  other  times  as  may  be  prescribed  by  the  jnoge  or 
judges  thereof."  On  January  21, 1884,  the  defendant  filed  a  petition  to  remove  the  case  to  the 
United  States  circuit  court,  on  the  ground  that  the  parties  were  citizens  of  different  states. 
AeM,  that  under  the  act  of  congress  of  1875^  providing  that  the  application  for  removal  most 
be  made  "before  or  at  the  term  at  which  said  cause  could  be  first  tried,"  the  application  in 
this  case  came  too  late;  that  the  four  general  sessions  of  the  superior  court  requireid  to  be  hdd 
are  "terms"  within  the  meaning  of  uae  act 

Motion  to  remand.    The  opinion  states  the  faots. 

H.  N.  Clement,  for  the  plaintiff. 
Oordon  EUmding,  for  the  defendant. 

Sawteb,  Cntouir  Judge.  This  action  was  oommenoed  in  the  fonrUi 
district  court  of  the  state  of  Califomia,  on  Angust  1, 1879.  Defend- 
ant demurred  August  22d,  1879,  and  the  demurrer  was  oyemled. 
Defendant  having  answered,  plaintiff  demurred  to  that  part  of  the 
answer, setting  up  new  matter  as  a  defense,  October  2d,  1879.  The 
new  constitution  of  Califomia  of  1879,  having  in  the  meantime  taken 
effect,  the  case  went  into  the  superior  court,  as  successor  to  the  state 
district  court,  and  on  January  23,  1880,  was  assigned  to  department 
No.  7  of  the  superiorcourt.  On  March  22, 1880,  ttie  demurrer  to  the 
answer  was  sustained,  with  leave  to  amend.  An  amended  answer 
was  filed  April  1, 1880,  which,  under  the  code  of  civil  prooedme, 
put  the  case  at  issue,  and  it  was  ready  for  trial. 

On  Januarv  21, 1884,  the  defendant  filed  a  petition  to  remove  the 
case  to  the  United  States  circuit  court,  on  the  ground  that  the  plain- 
tiff is  a  citizen  of  Missouri,  and  the  defendant  a  citizen  of  California. 

The  petition  alleges  that  '^  there  is  in  this  action  a  controversy 
between  citizens  of  different  states,  to  wit:  a  cotroversy  between 
your  petitioner,  the  defendant  herein,  which  said  defendant  was  at 
the  time  of  the  commencement  of  this  action,  ever  since  has  been. 
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and  now  is  a  corporation  dalj  organized  and  existinjg  under  and  by 
▼irtne  of  the  laws  of  the  state  of  California,  and  which  said  defeno- 
ant  is  a  citizen  of  the  said  state  of  California,  and  the  plairU^herem, 
who  is  a  citizen  of  the  state  of  Missouri." 

The  proper  bond  was  filed ;  and  a  oopj  of  the  record  obtained  b j 
petitioner,  and  filed  in  the  circuit  court  February  7, 1881,  the  state 
court  having  made  no  order  and  taken  no  action  upon  the  petition. 
The  plaintiff  moved  to  remand  the  case  to  the  state  court,  on  the 
grounds: 

1.  That  it  is  not  shown  bv  the  petition  that  plaintiff  was  a  citizen 
of  Missouri  at  the  time  of  tne  commencement  of  this  suit. 

2.  That  it  appears  from  the  record  that  the  application  was  not 
made  '*  before  or  at  the  first  term  at  which  it  could  nave  been  tried," 
or  within  the  time  required  by  law. 

3.  That  defendant  has  not  used  due  diligence  in  making  applica- 
tion for  removal. 

The  supreme  court  has  repeatedly  held  that  on  a  removal  the 
record  must  show  that  the  citizenship  of  the  parties  of  different 
states  must  exist  both  at  the  time  of  the  commencement  of  tiie  suit, 
and  at  the  time  of  the  application  for  removal.  In  this  case  it  does 
not  appear  but  that  both  plaintiff  and  defendant  were  citizens  of 
California  when  the  suit  was  commenced.  It  simply  shows  that 
plaintiff  was  a  citizen  of  Missouri  at  the  time  of  the  application  for 
removal,  which  is  four  years  and  nearly  ten  months  after  the  com- 
mencement of  the  suit.  Clearly,  the  record  does  not  show  jurisdic- 
tion in  this  court,  or  a  proper  case  for  removal  on  the  ground  of 
citizenship,  and  the  case  must  be  remanded  on  that  ground. 

The  present  constitution  of  California,  which  went  into  effect  on 
Januanr  1,  1880,  five  months  after  this  suit  was  commenced,  pro- 
vides tnat  the  superior  court  '*  shall  be  always  open  (legal  holidays 
and  non-judicial  days  excepted),"  and  the  code  of  civu  procedure 
(sec.  73),  adapted  to  the  new  constitution,  provides  tkat  ''the 
superior  courts  shall  always  be  open  (legal  holidays  and  non- 
judicial days  excepted),  and  they  shall  hold  their  sessions  at  the 
county  seats  of  the  several  counties,  or  cities  and  counties,  respect- 
ively. They  shall  hold  regular  sessums^  commencing  on  the  first 
Mondays  of  January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or  judges 
thereof;  promdedy  that  in  the  city  and  county  of  San  Irancisco  the 
presiding  judge  shall  prescribe  the  times  of  holding  such  special 
sessions. ' 

Under  these  provisions  of  the  code  and  constitution,  it  is  insisted  by 
defendant  that  there  are  no  terms  of  court  in  California,  and  that 
the  provision  of  the  act  of  congress  of  1875,  that  the  application  for 
removal  must  be  made  "  before  or  at  the  term  at  which  said  cause 
could  be  first  tried,"  can  have  no  application  in  said  state;  that  a 
removal  from  any  state  court  of  California,  tiierefore,  is  in  time  if 
the  application  be  made  at  any  time  before  the  trial,  no  matter  how 
long  it  may  have  been  ready,  or  in  a  condition  for  trial.    I  am  unable 
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to  take  this  yiew.  Gongpress  undoubtedly  intended  to  require  prompt 
action,  and  to  provide  that  unless  the  part]^  avails  himself  of  the 
right  promi^tly,  after  a  reasonable  opportaniW  to  try  the  case  has 
been  had,  his  right  to  remove  shall  be  cut  on,  or  waived.  In  this 
district  it  has  always  been  held  by  the  circuit  court  that  the  respect- 
ive separate  general  sessions  of  the  courts  to  be  held  four  times  in 
each  year,  provided  for  by  the  statutes,  are  ''terms/'  within  the 
reason  and  meaning  of  the  act  of  congress.  There  is  no  magic  in 
the  word  ''terms,"  or  in  the  words,  the  courts  "shall  always  be  open." 
Oourts  of  chancery,  and  some  other  courts,  are  always  open  for 
many  purposes,  though  not  always  in  session;  yet  they  have  re^- 
larly  defined  terms.  The  regular  sessions  of  me  superior  coorts, 
commencing  at  regularly  appointed  periods,  are  substantially  terms. 
They  are  terms,  at  least,  m  my  judgment,  within  the  reason  and 
meaning  of  the  act  of  congress,  and  this  construction  will  be 
adhered  to  in  this  circuit,  until  overruled  by  the  supreme  oourL 
The  cause  must  be  remanded  on  this  ground,  also. 

In  some  of  the  counties,  by  rule  of  court,  new  calendars  are 
made  up  for  every  month,  and  the  calendar  is  called  anew  and  trials 
thereon  begun  on  the  first  Monday  in  each  month.  It  is  by  no 
means  certain  that  the  special  sessions  provided  for  in  the  act,  and 
in  those  cases  where  monthly  calendars  afe  provided  for  by  rule, 
such  special  and  monthly  sessions  would  not,  also,  be  held  to  be 
terms,  within  the  meaning  of  the  act  of  congress.  However  that 
may  be,  the  regular  sessions  must  certaiuly  be  regarded  as  terms  for 
the  purpose  of  the  removal  of  causes. 

At  the  argument  of  the  motion  to  remand,  the  court  declared  that 
the  petition  for  removal  was  insufficient,  for  the  reason  that  it  did 
not  show  that  petitioner  was  a  citizen  of  a  state  other  than  the  state 
of  California,  at  the  time  of  the  commencement  of  the  suit,  where- 
upon the  counsel  for  petitioner  stated  that  this  jurisdictional  fact 
existed,  and  asked  leave  to  amend  the  petition  so  as  to  projperly 
state  ^e  facts.  Several  cases  from  the  circuit  courts  were  cited, 
wherein  it  was  held  that  the  circuit  court  had  authority  to  allow 
the  substitution  of  a  new  bond,  to  cure  defects  in  the  bond  filed 
in  the  state  court,  and,  also,  to  allow  the  petition  to  be  amended 
so  as  to  show  the  proper  jurisdictional  facts,  when  not  shown  bj 
the  record  brought  from  me  state  court  and  filed  in  the  circmt 
court.  The  filing  of  a  new  bond  is  merely  to  correct  an  ifreffulari^ 
in  the  proceedings.  It  is  not  a  jurisdictional  fact  in  this  court 
Generally  the  main  object  of  a  bond  has  been  accomplished  by  the 
filing  of  the  record  in  ue  circuit  court,  before  the  motion  to  remand 
has  been  made.  I  have  heretofore  thought  it  proper  to  allow  an 
imperfect  bond  to  be  corrected  in  the  circuit  court,  or  any  other 
matter  of  mere  irregularity,  not  affecting  ihe  jurisdiction  of  the 
court.  But,  althougn  aware  that  some  circuit  jud^^  have  adopted 
a  different  practice,  I  have  never  in  this  circuit  allowed  a  petitioa 
which  did  not  show  the  jurisdictional  &cts  to  be  amended  in  snob 
way  as  to  show  junsdicuon. 
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I  am  not  prepared  to  saj  that  the  Court  has  not  power  to  allow 
SQch  an  amendment  to  be  made;  but  if  the  power  be  conceded,  it  is 
not  a  matter  which  the  party  can  demand  as  a  legal  right,  but  only 
a  matter  for  the  exercise  of  a  sound  discretion  by  the  court.  It  has 
been  said  by  some  judges,  that  they  see  no  reason  why  an  amend- 
ment showing  the  jurisdictional  facts,  should  not  be  allowed  to  the 
petition  in  tne  circuit  court,  that  is  not  equaUy  applicable  to  the 
case  of  a  bill  originally  filed  in  the  circuit  court,  which  omits  to 
properly  state  the  jurisdictional  facts  depending  upon  citizenship^ 
or  otherwise.  In  my  judgment,  there  is  a  yery  important  distinc- 
tion, that  does  not  appear  to  haye  attracted  the  attention  of  the  courts 
in  the  cases  hitherto  reported.  Take  the  present  case  for  example. 
The  record  in  the  state  court  shows  a  case  oyer  which  that  court 
has  jurisdiction,  and  it  does  not  show  a  proper  case  for  remoyal,  or 
any  case  of  which  this  court  has  jurisdiction.  The  supreme  court 
has  decided  that,  wheneyer  the.  proceedings  in  the  state  court  haye 
been  perfected,  so  as  to  show  upon  the  record  of  that  court  that 
the  petitioner  is  entitled  to  haye  his  case  remoyed,  all  jurisdiction 
of  tiie  state  court  ceases,  and  all  subsequent  proceedings  in  the 
case  are  illegal  and  yoid,  eyen  if  it  has  refused  to  make  any  order 
for  the  remoyal;  and  that  no  order  of  remoyal  is  necessary.  The 
jurisdiction  of  the  state  court  is  suspended,  or  superceded,  the  mo- 
ment the  proceeding  showing  a  proper  case  for  remoyal  haye  been 
perfected.  But  the  supreme  court  has  also  held  the  correlatiye 
proposition  to  be  true,  that  the  state  court  is  not  bound  to  renounce 
its  jurisdiction,  or  let  go  its  hold  upon  the  case,  until  its  record 
shows  upon  its  face  a  proper  case  for  remoyal,  and  that  the  juris^ 
diction  of  the  United  States  court  has  attached;  that  the  state  court 
is  authorized  to  proceed  until  its  own  record  shows  that  it  has  lost 

Sirisdiction,  and  the  jurisdiction  of  the  circuit  court  has  attached. 
ow,  in  this  case,  the  record  of  the  state  court  shows  jurisdiction 
in  that  court,  and  does  not  show  jurisdiction  in  this  court.  The 
state  court  is,  therefore,  fully  authorized  to  proceed  to  a  final  judg- 
ment, which  will  be  yalid.  The  record  in  this  court  does 
not  show  jurisdiction  in  this  court,  but,  if  the  petition  be  amended 
here,  as  desired,  jurisdiction  will  be  shown  by  the  record  in 
this  court.  Ito  jurisdiction  appearing  on  the  record,  it  can,  also, 
regularly  proceed  to  final  judgment.  Thus  each  court  proceeding 
on  its  own  record,  has  jurisdiction,  and  the  result  may  be,  two  fined 
yalid  judgments,  entirely  different,  or  eyen  opposite  judgments,  with 
no  error  in  the  record  upon  which  either  judgment,  or  decree,  could 
be  reyersed  on  writ  of  error,  or  appeal.  That  state  courts  may  pro 
ceed  when  ito  record  does  not  show  a  yalid  remoyal,  is  eyidentirom 
the  fact  that  in  a  number  of  cases  they  haye  proceeded  eyen  after  a 
yalid  remoyal;  and  their  judgmento  in  such  cases  haye  been  reyersed 
on  that  ground  by  the  supreme  court.  In  my  judgment,  in  such  cases 
as  this,  the  circuit  court,  in  the  exercise  of  a  sound  discretion, 
diould  not  permit  a  case  to  be  thus  embarrassed  by  an  amendment 
to  the  petition,  so  as  to  show  a  proper  case  for  remoyal,  and  juris- 

Ho.  17--9. 
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diction  in  the  circuit  court,  when  these  conditions  are  not  shown  in 
the  record  of  the  state  court.  The  law  as  to  averments  of  citizen- 
ship, has  been  laid  down  so  often,  and  been  so  Jong  settled,  that 
those  who  fail  to  make  the  proper  allegations  are  entitled  to  little 
indulgence  on  account  of  the  oversight.  Although  there  is  no  ground 
to  suspect  anything  of  the  kind  in  this  case,  there  is  reason  to  be- 
lieve, that  the  right  to  remove  is  sometimes  exercised,  not  for  the 
Eurposes  of  justice,  but  just  the  opposite,  to  obtain  delay,  and  to 
inder  and  obstruct  the  administration  of  justice  by  the  enormous 
expense  and  inconvenience  of  litigating  five  or  six  hundred  miles, 
more  or  less,  from  home.  In  my  judgment  in  this  circuity  at  leas^ 
a  pretty  strict  rule  should  be  adhered  to,  in  requiring  a  clear  case 
for  removal  to  be  made  out  in  the  first  instance  in  me  court  where 
the  suit  is  brought;  and  that  the  court  to  which  a  removal  is  made 
should  not  be  lax  in  allowing  defective  records  to  be  made  good  by 
amendment  after  removal.  This  is  the  principle  heretofore  acted 
upon  in  this  court. 

For  the  reasons  indicated,  leave  to  amend  the  petition  so  as  to 
show  jurisdiction  is  denied,  and  the  cause  remanded  to  the  state 
court,  with  costs. 


SUPREME   COURT  OF  NEVADA. 
Mabtin  v.  Yictob  Mill  and  Mining  Coicpant. 

Faed,  March  96,  I884. 
JuDamNT  or  thb  Lowxb  Coubt  RBrsRSED  upon  a  review  of  the  eTidenoe. 

Appeal  from  a  judgment  of  third  judicial  district  court,  Esmer- 
alda coimty,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  defendants  motion  for  new  trial. 

P.  Beddy  and  J.  F.  BoUer,  for  the  appellant. 
D.  J.  f^wiSf  Curler  dt  Bowler  and  Wells  dk  Taylor,  for  the  re- 
spondent. 

Belknap,  J.  During  the  periods  mentioned  in  the  coniploint,  the 
defendant  was  operating  a  mine  in  Esmeralda  county.  Its  general 
business  was  intrusted  with  the  superintendent,  A.  J.  Rhodes,  who 
was  also  the  proprietor  of  a  store  of  general  merchandise  at  Belle- 
ville, a  point  about  seven  miles  from  the  mine.  Plaintiff  was  fore- 
man at  the  mine,  and  also  conducted  a  boarding-house,  at  which  the 
emplojees  of  defendant  boarded.  He  purchased  supplies  for  the 
boardmg-house  from  Rhodes,  and  in  his  complaint  alleges,  at  various 
times  loaned  and  advanced  moneys  to  defendant  and  to  its  use. 
The  complaint  embraces  several  distinct  causes  of  action  arising 
upon  these  demands. 

The  nature  of  the  business  relations  between  plaintiff  and  Rhodes, 
and  the  manner  in  which  the  transactions  were  conducted,  may  be 
shown  by  extracts  of  plaintiff's  testimony  taken  from  the  record. 
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He  said:  '^ During  all  the  time  that  Mr.  Bhodes  kept  the  store  at 
Belieyille,  namely,  up  to  the  last  month  of  the  year  1879,  he 
traded  with  Mr.  Bhodes,  taking  credit  for  bis  latior  and  claims 
tgainst  the  company,  and  drawing  goods,  wares  and  merchandise 
and  money  from  Mr.  Bhodes  against  said  claims.''  Again:  "That 
he  procured  the  signatures  of  the  men  and  put  his  own  signature  in 
receipt  for  labor  performed  for  the  months  and  the  years  mentioned 
in  said  exhibits  (the  pay  rolls)  at  the  request  of  Mr.  Bhodes,  the  super- 
intexident,  and  that  Mr.  Bhodes  agreed  to  pay  them  for  their  time, 
and  to  give  them  credit  in  his  store  for  anything  they  wanted  up  to 
the  amount  of  the  claim  each  had. " 

Bhodes  testified  ''  that  Martin  traded  with  him  from  September, 
1875,  up  to  the  third  day  of  May,  1878.  I  think  that  Martin  drew 
all  his  supplies  for  his  boarding-house  from  witness'  (his)  store,  and 
was  charged  on  witness'  books  for  all  such  supplies.  That  Martin 
would  turn  in  his  time  and  claims  against  the  defendant  to  him, 
and  that  he  would  give  Martin  credit  for  it,  and  that  he  (witness) 
would  take  the  company  for  it.  Sometimes  Martin  would  owe  him, 
and  sometimes  he  would  owe  Martin.  *  *  *  That  from  the 
third  da^  of  May,  1878,  up  to  the  time  he  closed  his  store  in  Belle- 
ville,  which  was  some  time  in  October,  1879,  Martin  continued  to 
trade  at  his  store,  and  afterwards  traded  for  about  three  months  at 
hia  store  at  New  Boston. 

''  That  Martin  would  sometimes  pay  the  men  the  money  for  their 
time,  and  bring  it  to  witness  and  have  it  credited  on  the  store 
boob,  and  that  Martin  would  draw  supplies  against  it.  ^ 

*'That  the  course  of  dealing  was  as  follows:  Martin  was  per- 
mitted to  draw  whatever  he  wanted  out  of  his  store,  either  money 
or  goods,  which  was  charged  to  Martin  on  his  books. 

' '  Whenever  Martin  had  any  claim  against  the  defendant  for  his 
time,  or  the  time  that  he  (Martin)  had  purchased  from  the  men, 
that  he  would  take  it  in  payment  and  credit  Martin  on  the  books 
with  the  amount. 

**  That  the  dealing  was  between  him  and  Martin,  and  that  he 
(witness)  looked  to  the  company  to  obtain  his  pay  on  these  claims.'* 

These  were  the  only  witnesses  who  testified  upon  this  subject, 
and  there  is  no  conflict  in  their  testimony.  If  we  are  to  be  gov- 
erned by  it — ^and  we  have  no  alternative — ^it  is  manifest  the  judg- 
ment cannot  be  sustained,  because  plaintiff  had  continued  to  larans- 
fer  all  his  demands  against  defendant  to  Bhodes  so  long  as  Bhodes 
oontinued  store-keeping.  Bhodes  closed  his  store  about  the  com- 
mencement of  the  year  1880.  The  testimony  shows  that  since  that 
time  plaintiff  has  paid  lar^e  sums  of  money  to  defendant's  use,  but 
the  complaint  admits  credits  aggregating  ten  thousand  three  hun- 
dred ana  forty-two  dollars,  and  there  is  nothing  to  fix  the  time  when 
they  were  given.  The  total  credits  exceed  the  advances  made  since 
January,  1880,  and  non  constat  that  defendant  has  not  paid  all  of  its 
indebtedness  to  plaintiff. 
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Upon  the  oral  agreement  respondent  claimed  that  an  examination 
of  the  record  would  disclose  the  fact  that  the  judgment  ^ven  by  the 
district  court  was  for  a  balance  due  plaintiff  after  paying  Rhodes, 
and  that  the  transfer  of  demands  to  nim  was  only  to  the  extent  of 
paying  plaintiff's  indebtedness.  In  his  cross-examination  Hhodes 
testified  ''that  at  various  times,  while  plaintiff  was  acting  as  fore- 
man of  the  defendant,  the  witness,  as  superintendent  of  defendant, 
requested  plaintiff  to  pay  sums  of  money  to  men  who  were  workinff 
for  defendant,  and  that  plaintiff  did  so.  And  that  it  was  understood 
and  agreed  between  witness  and  plaintiff  that  all  such  adyances  and 
board  bills  of  the  men  working  for  defendant  were  to  be  credited 
to  plaintiff  on  the  books  of  witness  to  the  extent  of  what  plaintiff 
might  then  owe  witness." 

u  this  piece  of  evidence  established  the  fact  that  the  demands 
against  defendant  were  transferred  only  to  the  extent  of  plaintiff's 
indebtedness  to  Rhodes,  still,  there  is  nothing  in  the  record  tend- 
ing to  show  a  balance  in  favor  of  plaintiff. 

The  judgment  must  be  reversed  for  the  reasons  stated. 

As  some  of  the  questions  made  upon  this  appeal  may  arise  upon 
a  retrial,  it  is  proper  that  tJiey  should  be  settled  now. 

I.  The  pay-rolls  offered  in  evidence  were  admissible.  The  num- 
ber of  days'  work  and  the  amount  due  each  man,  and  set  opposite 
his  name,  was  in  frequent  instances  altered,  but  the  alteration  was 
immaterial  to  the  issue  to  which  the  proof  was  directed.  The  in- 
struments purported  to  be  receipted  monthly  pay-rolls  of  defendant 
for  a  portion  of  the  time  embraced  by  the  transactions  between  the 
parties,  and  were  offered  as  tending,  in  conneetion  with  the  other 
evidence,  to  prove  the  fact  that  plaintiff,  as  well  as  others,  were  ac- 
customed to  receipt  for  ^he  amounts  due  them  each  month,  and 
without  receiving  the  money  from  defendant,  take  credit  upon  the 
books  of  Rhodes  for  that  amount.  No  question  of  the  number  of 
days'  labor  performed  each  month,  or  of  the  amount  due,  was 
involved,  but  simply  the  course  of  business  in  the  respect  stated. 

II.  The  letters  and  receipts  offered  in  evidence  by  plaintiff  were 
admissible — the  former  as  tending  to  establish  an  indebtedness; 
the  latter,  in  connection  with  the  oral  testimony,  as  tending  to  prove 
payments  made  by  plaintiff  for  defendant.  The  receipt  of  A.  Mack 
&  Go.  must  be  excepted  from  this  general  statement,  as  there  is  no 
proof  to  connect  this  payment  or  matter  with  defendant. 

III.  The  finding  that  two  thousand  dollars  was  loaned  to  defend- 
ant is  unsustained  by  the  evidence.  No  authority  was  shown  in 
Thomas  Maiiin  to  borrow  money  for  defendant,  now  was  it  shown 
that  defendant  received  the  money.  The  statement  in  Coye's  letter 
of  July  13,  1881,  does  not  identify  this  loan,  but  appears  to  refer  to 
money  paid  to  the  men,  and  not  to  Martin. 

lY."^  Plaintiff  should  not  have  been  allowed  his  per  diem  for  the 
time  he  was  absent. 

y .  The  finding  touching  the  account  stated  is  correct  as  the  ques- 
tion is  presented  by  the  record.    The  objectionable  matter  is  not 
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itemized ;  if  errors  exist  they  do  not  affect  all  of  the  items  of  the 
transaction  and  invalidate  the  whole  account. 

Whether,  under  the  pleadings,  the  account  is  subject  to  attack,  or 
whether  the  facts  authorize  its  correction,  are  matters  upon  which 
we  express  no  opinion  because  the  questions  were  not  made. 

The  judgment  and  order  of  the  district  court  are  reversed,  and  a 
new  trial  ordered. 


SUPREME  COURT  OF  OREGON. 
State  v.  Swayzb. 

FiUi  Fdyptary  t6, 1884, 

liABCKNT  OF  Oattlb— iNSTRUonoNS.— In  a  proiecution  for  the  larceny  of  cattle,  where  the 
defendant  claims  that  at  the  time  of  the  taking,  the  cattle  were  loet  and  abandoned  and  had  no 
owner,  and  there  is  evidence  to  sustain  such  claim,  an  instruction  is  erroneous  which  charges 
the  jury  that  "  the  taking  of  the  animals  with  intent  to  appropriate  the  entire  dominion  over 
them  and  convert  them  to  the  takers  use,  raised  a  presumption  of  a  guilty  and  felonious  intent. " 

ThbSaxx— Natubal  Mabks—Ownkbship.— The  finder  of  personal  property  lost  or  mis- 
laid, which  has  such  marks  of  ownership  upon  it  as  will  enable  him  to  determine  who  the 
owner  is,  must  restore  it,  and  will  be  deemed  guilty  of  larceny,  if  with  such  knowledge  of  the 
true  owner  he  takes  it  with  intent  to  convert  it  to  his  own  use  and  deprive  the  owner  thereof. 
But  the  natural  marks  on  live  animals  are  not  presumed  to  be  marks  of  ownership. 

Thb  Sams—  Immaterial  Dibcrxpancues  in  Testimont.— An  instruction  that  ^'immaterial 
dieerepancies  between  the  testimony  of  witnesses  to  the  same  point  do  not  necessarily  show 
that  one  had  sworn  falsely,  and  you  (the  jurv)  should  not  re^^ardmere  slight  variances  between 
witnesses  as  showing  that  they  have  not  sicken  the  truth**  is  erroneous,  as  such  variances  may 
be  sufficient  to  enable  the  jury  to  determine  the  degree  of  credit  to  which  each  is  entitled,  and 
answer  such  purpose  equally  as  well  as  contradictions  of  a  graver  character. 

Appeal  from  the  circuit  court  of  Baker  county.  The  opinion  states 
the  facts. 

Barham  dt  Ramsey ,  for  the  appellant. 
P.  H.  D'Arcy,  for  the  respondent. 

Watbon,  C.  J.  This  appeal  is  from  a  judgment  of  imprisonment 
upon  a  conviction  for  larceny  of  a  cow  and  calf.    The  evidence 

S'ven  at  the  trial  appears,  in  the  bUl  of  exceptions  forming  part  of 
le  record  in  the  case.  Hindman,  the  prosecuting  witness,  claimed 
the  animals  as  his  property,  while  the  appellant  contended  they  were 
lost  or  abandoned  animals  and  had  no  owner.  Under  this  claim  he 
droye  them  off  the  range  and  put  his  brand  upon  them  and  then 
turned  them  back  upon  the  range  again.  Aiter  this  Hindman  put 
the  cow  and  calf  in  a  Mr.  Louis'  corral  and  sent  word  to  appellant 
who  came  and  threw  the  cow  and  examined  her  for  marks  and 
brands.  Appellant  still  disputed  Hindman*s  ownership  and  after- 
waords  drove  the  animals  out  of  Louis'  field  where  Hindman  left  them 
and  put  them  in  his  own  field.  He  afterwards  turned  them  back  on 
the  range. 

There  is  nothing  in  the  circumstances  of  the  case  or  the  conduct 
of  the  appellant,  as  shown  by  the  evidence  in  the  record  before  us, 
which  seems  to  us  sufficient  to  impugn  the  appellant's  good  faith  in 
making  such  claim. 
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The  animals  were  not  branded,  and  the  evidence  as  to  the  oow  hav- 
ing been  marked  previous  to  the  time  appellant  assumed  dominion 
over  her  is  not  very  satisfactory.  His  testimony  that  the  cow  had 
been  known  and  recognized  as  an  estray  by  the  stockmen  in  the  vi- 
cinity for  four  or  five  years  previously,  and  that  he  had  been  in- 
formed by  his  neighbors  that  she  was  an  estray,  does  not  appear  to 
have  been  contradicted  on  the  trial.  And  no  act  of  concealment 
from  which  either  consciousness  of  guilt  or  a  disposition  to  avoid 
any  responsibility  for  his  conduct  in  the  premises  can  be  inferred, 
is  shown.  There  was  evidence  that  the  animals  were  the  properly 
of  Hindman,  as  alleged  in  the  indictment. 

Upon  this  state  of  the  case  before  the  jury  the  court  charged,  in 
effect,  that  the  taking  of  the  animals  out  of  the  range  with  intent  to 
appropriate  the  entire  dominion  over  them  and  convert  them  to  the 
taker's  use,  raised  a  presumption  of  a  guilty  and  felonious  intent, 
and  that  it  would  be  the  duty  of  the  jury  to  so  find  unless  there  was 
something  else  in  the  evidence  to  rebut  the  presumption.  The  court 
also  charged  that  *' property  which  has  such  natural  marks,  as  cattle 
or  domestic  animals,  can  never  be  considered  as  having  no  sign  or 
mark  about  them  by  which  their  owner  can  be  discovered  or  recog- 
nized ,  as  may  be  the  case  with  money  or  chattels,  which  may  be  like 
a  thousand  others. " 

These  instructions  taken  together  it  seems  to  us  precluded  the 
jury  from  finding  any  other  verdict  than  one  of  guilt.  And  we  think 
in  view  of  the  facts  in  evidence  before  the  jury  they  were  certainly 
erroneous  and  prejudicial  to  the  appellant's  righte.  The  circum- 
stances of  the  taking  and  conversion  were  all  before  the  jury.  They 
might  have  found  therefrom  that  such  act  was  done  under  such  a 
state  of  facts  as  justified  the  appellant  in  believing,  and  that  he  did 
actually  believe,  that  the  animals  were  lost  or  abandoned  property. 
And  if  the  jury  had  been  satisfied  that  such  was  the  case  from  the 

J  roofs  before  them  they  should  have  acquitted  the  appeUant.  For 
e  could  not  be  held  liable  criminally  for  an  act  done  under  such  a 
misapprehension,  although  the  animals  did  tumouttobeHindman's 
propertji    2  Bish.  Crim.  L.  879,  881,  882. 

Many  of  the  circumstances  attending  the  taking  and  interference 
with  the  property  by  the  appellant,  if  not  all,  tended  to  negative 
the  charge  of  felonious  intent,  and  when  the  court  told  the  juiy 
**  that  the  taking  of  such  live  animals  out  of  the  range  with  intent  to 
appropriate  tlie  entire  dominion  over  them  and  convert  them  to  the 
taker's  use  cannot  be  presumed  to  be  in  good  faith  "  and  a  little 
further  on  in  his  charge  that  such  taking  was  presumtively  f elonions, 
the  tendency  of  such  instructions,  if  not  their  real  intention  was,  to 
.deprive  the  appellant  of  the  benefit  of  such  ezculpatoir  circum- 
stances in  his  defense.  But  the  instruction  as  to  ^'  natural  marks  ** 
on  this  class  of  live  animals  goes  even  farther.  Under  the  rule  it 
announces  there  can  be  no  defense  upon  the  ground  of  mistake  in 
taking  and  converting  such  property  as  having  been  abandoned  or 
lost,  if  it  turns  out  not  to  be  such  in  fact.    The  rule  is  doabtiess 
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well  settled  that  the  finder  of  personal  property  lost  or  mislaid, 
which  has  such  marks  of  ownersnip  upon  it  as  will  enable  him  to 
determine  who  thie  owner  is,  must  restore  it  and  will  be  deemed 
^^^  of  larceny,  if  with  such  knowledge  of  the  true  owner  he  takes 
it  with  intent  to  convert  it  to  his  own  use  and  deprive  the  owner 
thereof. 

Now  if  the  natural  marks  on  live  animals  are  to  be  considered 
such  marks  of  ownership  as  the  instruction  plainly  assumes,  then 
every  taking  with  intent  to  convert  to  the  tinker's  use  where  the 
property  is  not  in  fact  lost  or  abandoned  by  the  owner  no  matter 
what  the  appearances  may  be,  will  be  larceny. 

But  this  simply  confuses  marks  of  ownersnip  with  those  of  iden- 
titv.  An  owner  of  such  live  animals  may  identify  by  such  natural 
marks,  while  they  afford  no  indication  whatever  as  to  the  owner- 
ship. The  court  also  charged  the  jury:  ''  That  immaterial  discrep- 
ancies between  the  testimony  of  wibiesses,  to  the  same  point,  do  not 
necessarily  show  that  one  had  sworn  falsely,  and  you  should  not 
regard  mere  slight  variances  between  witnesses  as  showing  that  they 
have  not  spoken  the  truth."  We  suppose  the  court  only  intended 
this  as  a  caution  to  the  jury  not  to  give  too  much  importance  to 
contradictions  between  wibiesses  not  calculated  to  materially  affect 
their  credit,  and  did  not  intend  it  to  be  understood  as  an  inflexible 
rule  for  their  guidance.  But  the  instruction  was  so  worded  that 
the  jury  might  readily  conclude  that  they  were  bound  to  follow  it 
according  to  its  literid  meaning,  and  it  may  have  influenced  their 
verdict. 

Taken  as  it  reads,  it  is  clearly  wrong.  ''Mere  slight  variances," 
between  witnesses  may,  in  many  instances,  be  sufficient  to  enable 
the  jury  to  determine  the  degree  of  credit  to  which  each  is  entitled, 
and  answer  the  purpose  equally  as  well  as  contradictions  of  a 
gpraver  character.  For  these  reasons  we  are  of  the  opinion  the  ap- 
pelluit's  conviction  was  improper,  and  the  judgment  of  the  circuit 
court  should  be  reversed. 

Judgment  reversed. 


Whitb  v.  Holland  et  al. 

FiUd  Februanf  tS,  1884. 

LxABE  TO  OoxMENCB  IN  FuTURO— Statutb  OF  FRAUDS.— A  lease  of  land  for  a  year,  to 
eommenoe  in  ftUtarOt  is  "  an  agreement  not  to  be  performed  within  a  year/  within  the  mean- 
ing of  the  statute  of  frauds,  and  must  be  in  writing;  otherwise  it  is  invalid. 

Apfbal  from  a  judgment  of  the  circuit  court  for  Multnomah 
connty. 

On  January  20,  1881,  the  respondents  made  a  parol  lease  of  cer- 
tain premises  to  the  appellant  for  the  term  of  one  year,  to  commence 
on  March  1,  ensuing.  Before  the  latter  date,  however,  they  dis- 
claimed their  agreement  and.  refused  to  give  possession.  The 
appellant  then  brought  this  action  for  damages  for  breach  of  the 
agreement,  alleging  the  foregoing  facts  in  his  complaint,  and  upon 
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a  trial  by  jury  obtained  a  verdict  for  $600.  The  court  below  set 
the  verdict  aside,  and  afterwards  rendered  judgment  on  the  plead- 
ings for  the  respondents.  Both  these  rulings  were  made  on  the 
ground  that  the  parol  lease  was  an  agreement  not  to  be  performed 
within  a  year,  and  therefore  invalid  under  the  statute  of  frauds 
adopted  in  this  state. 
This  appeal  was  taken  from  such  order  and  judgment. 

A.  H.  Tanner^  for  the  appellant. 

Wm.  Strong  dc  Sons,  for  the  respondent. 

By  the  Coubt. 

Watson,  C.  J. :  The  prihcipal  question  presented  by  this  appeal 
is  whether  a  parol  lease  of  lands  for  a  year,  to  commence  in  futuro^ 
is  ''an  agreement  not  to  be  performed  within  a  year,"  within  the 
meaning  of  our  statute  of  frauds,  and  therefore  invalid. 

This  identical  question  appears  to  have  been  already  decided  in 
the  affirmative  by  this  court  in  a  previous  case:  Pulse  v.  Hamer, 
8  Or.  261. 

The  distinction  which  appellant's  counsel  has  sought  to  draw  be- 
tween the  two  cases  is  manifestly  unsound.  The  facts  stated  in  the 
opinion  in  that  case  raise  the  precise  question  presented  here,  and 
the  principle  announced  is  equally  applicable  to  both.  But  if  the 
point  could  be  regarded  as  still  open,  we  should  not  hesitate  to 
adopt  the  views  of  the  court  in  that  case  as  correct  under  the  pro- 
visions of  our  statute.  These  provisions  must  be  construed  with 
reference  to  the  context  as  it  appears  in  the  code.  The  code  itself 
is  an  original  act,  and  the  rule  of  construing  by  the  context  is  fnUy 
applicable.  These  provisions  are  found  under  the  tiUe  ''of  indis- 
pensable evidence."  They  cover  all  the  subjects  usually  embraced 
m  the  statute  of  frauds  adopted  in  other  states,  and  they  stand 
in  such  order  and  connection  that  there  is  no  ground  for  saying,  as 
in  the* later  decisions  in  New  York  and  those  of  Iowa,  that  the  dec- 
laration that  "an  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof  is  void,"  applies  only 
to  personal  property  and  choses  in  action,  and  does  not  anect  trans- 
fers or  leases  of  realty.  If  this  provision  does  apply  to  leases  of 
real  property  in  this  state,  and  we  can  perceive  no  reason  from  the 
context  from  excluding  them  from  the  operation  of  suoh  general 
language,  then  it  will  accord  with  all  the  authorities  to  hmd  the 
lease  involved  in  this  action  invalid. 

For  a  lease  for  a  year  to  commence  at  a  future  time  is  "an agree- 
ment that  by  its  terms  is  not  to  be  performed  within  a  year yrom  tie 
makhtg  thereof:  Wolf  v.  Dozer,  22  Kan.  436;  Atwood  v.  Norton,  31 
Ga.  507;  Delano  v.  Montague,  4  Cush.  42. 

We  think,  therefore,  that  it  must  be  regarded  as  settled  in  this 
state  that  a  parol  lease  of  real  property  for  a  vear,  to  commence  in 
futuroj  is  invalid,  as  being  in  conflict  with  such  provision. 

The  judgment  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  UlAH. 
Hill  £T  al.  v.  Seaqeb. 

Filed  April  15,  1884. 

BiPLBvnr  OF  Joint  Pbopebtt.— Penonal  property  incapable  of  diyiBion,  and  owned  by 
two  or  more  joint  owners,  or  tenants-in-oommon,  cannot  be  replevied  by  one  or  more  of  such 
owners  from  the  owners  who  have  the  exclusive  possession  thereof. 

Appeal  from  ajudgment  of  the  district  courty  entered  in  favor  of 
the  defendant.    The  opinion  states  the  facts. 

TwisSy  J.  This  is  an  action  to  recover  possession  of  a  horse 
described  in  the  complaint,  and  therein  alleged  to  be  the  joint 
I>ropert>7  of  the  plaintiffs  and  the  defendant  wno  were  jointlv  en- 
titled to  the  possession  of  the  same;  but  that  the  defendant  being 
in  possession  thereof  converted  it  to  his  own  nse  and  refused  to 
permit  the  plaintiflb  to  nse  or  to  exercise  any  control  over  or  to  have 
possession  of  the  horse,  either  by  themselves  or  jointly  with  the 
defendant.  That  the  plaintiffs  being  entitled  to  the  immediate 
possession  of  the  horse  demanded  possesion  of  the  same  of  the 
defendant,  who  refused  to  deliver  it  to  them.    Whereupon  they 

Eray  judgment  for  the  possession  of  the  horse,  or  in  case  it  cannot 
e  delivered,  for  the  value  thereof — the  sum  of  one  hundred  and 
fifty  dollars. 

To  this  complaint  the  defendant  demurs  and  assigned  among  other 
grounds  of  demurrer  ^' that  the  complaint  does  not  stat-e  facts  suffi- 
cient to  constitute  a  cause  of  action." 

The  statutes  of  this  territory  have  somewhat  changed  the  law  of 
replevin,  but  contain  no  provision  sufficiently  radical  to  permit  one 
joint  owner  to  replevy  from  his  co-tenant  or  joint  owner  their  indi- 
visible properhr,  the  possession  of  which  one  of  them  is  as  much 
entitled  to  as  the  other. 

The  rule  of  law  that  indivisible  personal  property  owned  by  two 
or  more  joint  owners  or  tenants  in  common  cannot  be  replevied  hj 
one  or  more  of  such  owners  from  the  other  or  others  is  quite  uni- 
form and  almost  without  exception :  Wells  on  Beplevin,  86  and 
note;  Davis  v.  Sottich,  46  N.  Y.  893;  Waliier  v.  Funne,  28  Ala., 
373;  £imball  v.  Thomson,  4  Gush,  441-447. 

The  plaintifb  rely  upon  Schwartz  v.  Shuiner,  47  Cal.  6.  This 
case  was  under  a  statute  providing  that  tenants-in-common  ' '  may 
jointly  or  severally  bring  or  defend  any  civil  action  for  the  enforce- 
ment or  protection  of  the  rights  of  such  party  '*  and  was  in  form 
replevin  lor  seventeen-thirtieths  of  the  furniture  used  in  a  hotel; 
ihe  complaint  also  containing  all  the  allegations  essential  in  trover, 
all  of  wnich  were  sustained  by  the  findings,  and  the  findings  ex- 
pressed all  the  facts  in  the  case.  The  court  reversed  the  judgment 
of  the  district  court  which  was  for  the  defendant  ''  with  direction 
to  render  judgment  for  the  plaintiff  on  the  findvn^a.^' 

That  case  is  distinguishable  from  this  in  this  respect.  It  was 
brought  to  recover  a  certain  specified  part  of  a  property  susceptible 
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of  diyision;  but  it  is  nnsatisfactorj  in  any  view  that  may  be 
taken  of  it  as  an  authority  in  this  case,  espeoiaily  if  read  in  the  li^i 
of  Hewlett  y.  Owens  et  al,  60  Cal.  474  in  which  the  oonrt  (speakinff 
of  the  parties)  says:  "Being  tenants  in  oommony  neither  could 
nnder  tne  circomstanoes  appearing  in  this  case  maintain  repleyin 
against  the  other  nor  against  the  yendee  of  the  other."  This  is  in 
harmony  with  the  almost  nnbroken  current  of  authority  and  not 
inconsistent  with  the  California  statutes. 

If  a  joint  tenancy  of  the  plaintiff  and  defendant  in  the  demanded 
property  is  disclosed  by  the  allegations  of  the  complaint,  the  suit 
cannot  De  maintained :  Wells  on  Bepleyin,  p.  88,  sec.  154;  and 
under  our  practice  act  the  issues  tendered  by  such  allegations  may 
be  raised  and  decided  on  demurrer:    C.  L.  sec.  1265. 

The  judgment  of  the  district  court  in  sustaining  the  demurrer  i» 
correct  ana  should  be  and  is  affirmed. 

HuNTEB,C.  J.  and  Emebson,  J.,  concurred. 


Anthony  et  al  v.  Saykqe. 

Filed  January  SI,  1884, 

Deposition— Admibsibilitt  of,  at  Subssqdent  Trial— A  depoeition  taken  pending  the 
action  is  admissible  at  the  trial  thereof,  although  subsequent  to  the  taking  of  sucn  depoeition 
the  complaint  has  been  amended,  provided  the  subject  matter  of  the  action  and  ia»  iseofls. 
therein  haYe  remained  subetantiaUv  the  same. 

Identity  of  Debt  Sued  on — Evidence  of — Id  an  action  founded  oo  a  promise  to  pay  » 
debt  barred  b]^  the  statute  of  limitations,  evidence  to  identify  the  indebtedness  with  the 
promise  is  admissible. 

Appeal  from  an  order  of  the  district  court  granting  the  phiintiffis  a 
new  trial.     The  opinion  states  the  facts. 

Twiss,  J.  This  case  was  commenced  in  October,  1876.  Upon 
trial  the  plaintiffs  recoyered  a  yerdict,  and  from  the  judgment 
thereon  the  defendant  appealed  to  this  court,  where  the  case  was 
reyersed  and  remanded :    2  Utah,  466. 

Since  then  two  amended  complaints  haye  been  filed.  The  record 
including  the  affidayits  presents  a  mixture  of  statement,  testimony^ 
objection  and  rulings,  orders  and  exceptions  thereto,  from  which  it 
is  quite  difficult  to  separate  the  material  points  of  law  at  issue  from 
the  confused  and  immaterial  mass  of  matter  contained  in  what  is 
called  a  ^'transcript  on  appeal." 

The  amended  complaint,  upon  which  the  last  trial  was  had,  was 
filed  in  September,  1880,  and  contained  in  substance  allegi^ons 
that  on  the  thirteenth  day  of  October,  1873,  the  defendant  was  in- 
debted to  the  plaintiffs  in  the  sum  of  $2,112.60  upon  certain  busi* 
ness  dealings  and  transactions  between  them;  that  at  sometime 
before  the  tenth  day  of  October,  1874,  and  subsequent  to  the 
thirteenth  day  of  October,  1873,  the  defendant,  in  consideration  of  said 
indebtedness,  in  writing  acknowledged  such  indebtendess  and  prom- 
ised to  pay  the  same  to  the  plaintiffs  in  a  reasonable  time  thereafter; 
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thai  upon  «acli  acknowledgment  and  promise  the  plaintifib  gave  and 
allowM  to  the  defendant  nntU  the  second  day  of  October,  1876,  in 
which  to  pay  the  same,  and  that  defendant  has  wholly  neglected  to 
pay  the  whole  or  any  part  thereof  save  and  except  only  the  smn  of 
seven  hundred  and  four  dollars  and  twenty  cents,  and  asks  judg- 
ment for  the  alleged  balance  of  fourteen  hundred  and  eight  dollars 
and  forty  cents. 

The  defendant  in  his  answer  denies  that  there  ever  was  at  any 
time  any  business  transactions  between  the  plaintiffs  and  defendant 
out  of  which  said  alleged  indebtedness  did  or  could  arise;  denies 
the  alleged  indebtedness  on  the  thirteenth  day  of  October,  1873, 
and  the  existence  of  the  said  alleged  balance  of  indebtedness,  or 
any  part  thereof,  and  alleges  that  said  supposed  cause  of  action  did 
not  accrue  within  four  years  next  preceding  the  commencement  of 
this  action.  Under  the  direction  of  the  court,  the  jury  found  a 
Yerdiot  for  the  defendant.  A  motion  for  a  new  trial  was  made  and 
sustained,  from  which  order  of  the  court  sustaining  the  motion  and 
granting  a  new  trial,  appeal  is  taken  to  this  court. 

Upon  the  trial  the  plaintiffs  offered  to  read  in  evidence  the  depo- 
sitions of  Vincent  M.  Wilcox  and  Charles  Both,  on  file  in  the  case, 
which  it  seems  were  taken  at  the  instance  of  the  plaintiffs,  sometime 
pending  the  action.  The  record  contains  no  part  of  these  deposi- 
tions, and  therefore  this  court  has  no  knowledge  as  to  their  compe- 
tence as  evidence  in  the  case,  but  they  were  offered  for  the  purpose 
of  snowing  the  origin  and  existence  of  a  debt  due  from  the  defend- 
ant to  the  plainti£b,  and  an  acknowledgment  of  and  promise  to  pay 
it  by  the  defendant  to  the  plaintiffs,  and  the  identification  of  if  as 
the  debt  sued  upon.  To  the  reading  of  which  the  defendant  objected, 
on  the  ground  that  the  allegations  of  the  original  complaint  had,  by 
the  two  amended  complaints,  been  so  changed  that  the  particular 
iflsaes  of  the  case  at  the  time  made  another  case,  and  that  the  de- 
positions were  not  taken  with  reference  to  the  issues  as  they  were  at 
the  time  of  trial. 

From  the  several  complaints,  offers  to  introduce  testimony,  ob* 
jections  thereto,  and  ihe  arguments  of  counsel,  it  is  quite  clear  that 
the  indebtedness  claimed  by  the  plaintiffs  to  be  due  to  them  from 
the  defendant,  has  all  of  the  time  been  the  same,  however  it  may 
have  been  described  or  claimed  to  have  been  evidenced  in  the 
original  or  amended  complaints. 

The  allegations  of  the  complaints  have  been  changed  to  meet  and 
overcome  tiie  objections  of  the  defendant,  and  to  conform  to  the 
rulings  of  the  court;  but  the  subject  matter  of  the  action  has  always 
been  an  alleged  acknowledgement  and  promise  to  pay  an  alleged  in- 
debtedness resulting  from  or  growing  out  of  business  transactions 
between  the  plaintiffs  and  the  defendant,  whether  described  as  an 
account  stated,  or  a  promise  in  writing  to  pay  the  debt;  in  all  of  the 
complaints  the  identity  of  the  cause  and  original  indebtedness  have 
been  tihie  same:  Perin  v.  Eeene,  19  Me.  365;  Brackett  v.  Orook,  24 
N.  H.  173;  Carroll  v.  Cook,  8  Ser.  and  B.  287;  Stetman  v.  Mudgett, 
10  N.  H.  338;  Buxton  v.  Edwards,  134  Mass.  667-678. 
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Therefore  the  objection  to  the  depositionB  was  not  good;  as  the 
purpose  for  which  they  were  offered  was  material  to  the  issues  such 
part  of  them  (if  any)  as  would  sustain  the  issues  should  hare  been 
admitted.  As  the  depositions  are  not  before  us  we  do  not  under- 
take  to  determine  that  the  testimony  of  the  deposing  witnesses  or 
anj  part  thereof  was  admissible,  we  pass  only  upon  the  objeotion 
raised. 

The  plaintiffs  offered  to  read  in  evidence  three  bills  of  exchange 
dated  respectively  on  the  eleventh  of  Dec,  1869,  the  eighteenth 
of  January,  1870  and  eighteenth  of  Feb.,  1870,  each  for  the  sum  of 
seven  hundred  and  four  dollars  and  twenty  cents  drawn  by  the 
plaintiffs  upon,  and  accepted  by  Savage  &  Ottenger,  which  offer  was 
accompanied  with  the  assertion  on  their  part  that  they  would  prove 
if  permitted  that  bavage  &  Ottenger  were  at  the  date  of  the  cbaw- 
ing  and  acceptance  of  the  bills  of  exchange  partners — that  subse- 
quently in  the  fall  of  1870,  they  dissolved,  and  by  the  terms  of  dis- 
solution. Savage  was  to  pav  these  bills  of  exchanjge,  and  that  the  in- 
debtedness evidenced  by  them  was  the  identical  indebtedness  which 
the  defendant  had  promised  to  pajr  to  the  plaintiffs  which  promise 
is  the  basis  of  this  action.  This  evidence  the  defendant  objected  to, 
and  the  court  sustained  the  objection. 

A  debt  is  a  sum  of  money  due  from  one  person  or  party  to  an- 
other. The  offer  on  the  part  of  the  plaintiffs  to  introduce  testimonj 
tending  to  show  an  indebtedness  from  Savage  to  the  plaintiflh  in 
1870,  accompanied  with  an  offer  to  prove  that  the  defendant  prom- 
ised to  t>ay  the  plaintiffs  the  identical  indebtedness  evidenced  by 
these  bills  of  exchange  was  an  offer  to  introduce  testimony  tending 
directly  to  sustain  the  issue  on  the  part  of  the  plaintiflh,  and  the 
testimony  should  have  been  admitted. 

There  are  several  other  assignments  of  error,  but  as  the  foregoing 
is,  in  our  opinion,  decisive  of  the  case,  we  express  no  opinion  as  to 
the  others. ' 

The  order  of  the  court  sustaining  the  motion  for  a  new  trial 
should  be  and  is  affirmed. 

HuNTEB,  0.  J.,  and  Emebson,  J.  concurred. 
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BOOK   REVIEWS 


Bsstt's  Federal  Pbogkdube.  A  manual  of  practice  in  the  courts  of 
the  United  States,  embracing  the  provisions  of  the  constitution, 
the  revised  statutes  and  amendments  thereto  relating  to  federal 
oourts;  together  with  the  rules  promulgated  by  the  supreme  court  of 
the  United  States.  With  notes  of  decisions.  By  Bobert  Desty, 
attorney  at  law.  Sixth  edition,  revised.  Sumner  Whitney  &  Co., 
San  Francisco.    1884. 

Hawbs  oe  Pabtibs  to  Actions.  The  law  respecting  parties  to  actions, 
legal  and  equitable.  By  Horace  Hawes,  counselor  at  law.  Sumner 
Wnitney  A  Co.,  San  Francisco,  1884. 

BooxB  OK  Beal  Pbopebtt.  a  manual  of  the  law  of  real  property,  including 
also  general  rules  of  law  relating  to  the  purchase  and  sale  of  reel 
property,  or  law  of  vendor  and  purchaser,  as  determined  by  the 
leading  courts  of  England  and  the  United  States.  By  Charles  T. 
Boone,  LL.B.,  author  of  "Law  of  Corporations,"  etc.  Sumner, 
Whitney  &  Co. ,  San  Francisco.     1883. 

SmwABT  OE  Marktaqb  and  Divorce.  The  law  of  marriage  and  divorce., 
as  established  in  England  and  the  United  States.  By  David 
Stewart,  of  the  Baltimore  bar;  joint  author  of  Stewart  &  Carey's 
''  Law  of  Husband  and  Wife  in  Maryland."  Sumner  Whitney  & 
Co.,  San  Francisco.     1884. 

The  foregoing  four  books  are  the  latest  additions  which  Sumner 
Whitney  &  Co.  have  made  to  their  Practitioner's  Series.  Besides  the 
works  mentioned  above,  this  series  now  includes  Boone's  Law  of 
Corporations;  Desty's  American  Criminal  Law;  Desty's  Bemoval  of 
Causes;  Desty's  Federal  Constitution;  Lubi's  Equity  Pleading;  Barber's 
Principles  of  Law  of  Insurance;  Desty's  Shipping  and  Admiralty; 
Desty's  Commerce  and  Navigation.  The  publishers  have  also  in  press,  or 
in  active  preparation,  the  following:  Boone  on  Mortgages;  Stewart 
on  Domestic  Belations;  Beardon's  Dicey  on  Domicile;  Hutchinson  on 
Negotiable  Instruments;  Newmark  on  Sales;  Wade  on  Trust;  Baylies  on 
Damages,  and  Campbell  on  Agency.  The  publishers  announce  their 
intention  to  continue  this  series  until  every  important  title  of  the  law 
has  been  covered. 

The  value  of  this  series  to  the  practicing  lawyer  can  hardly  be  over- 
estimated. The  books  of  which  it  is  composed,  while  not  pretending 
to  be  exhaustive  treatises,  claim  to  be,  and  are,  succinct  statements  of 

the  existing  law  on  the  subjects  of  which  they  respectively  treat.     They 
are  all  written  on  the  same  general  plan,  the  aim  of  their  authors  being, 
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as  stated  by  Mr.  Boone  in  has  preface  to  the  Law  of  CorporatioiiB, 
''  to  discard  all  obsolete  law  on  the  one  hand,  and  to  avoid  all  dis- 
quisitions as  to  what  the  law  ought  to  be  on  the  other."  As  a  result  of 
this  plan  it  has  been  found  possible  to  keep  the  size  of  the  Yolumes 
within  reasonable  limits. 

The  foregoing  remarks  are  applicable  to  all  of  the  works  included 
within  this  series.  Of  Mr.  Desty's  Federal  Procedure  a  few  more  words 
of  commendation  are  needed. 

The  first  edition  of  this  book  appeared  in  1875.  It  met  with  deserved 
favor  from  the  profession,  and  five  editions  were  rapidly  exhausted. 
These  facts  are  the  strongest  possible  evidence  of  the  merits  and  neces- 
sity of  Mr.  Desty's  work,  and  render  an  extended  criticism  thereof  im- 
necessaiy.  It  need  only  be  said  of  the  present  edition  that  it  is  a  great 
improvement  on  its  predecessors.  The  form  of  the  work  has  been  recast, 
and  it  has  been  increased  in  size  from  four  hundred  and  f orfy-seven 
to  nine  hundred  and  seventy  pages.  This  increase  is  mainly  due  to  the 
great  number  of  citations  added.  Statutes  subsequent  to  the  revised 
statutes,  and  relating  to  the  subject-matter  of  the  book,  are  set  forth  w 
txtenso  in  an  appendix.  The  publishers  promise  that  all  future  amend- 
ments  to  statutes  and  rules  will  be  printed  in  the  same  style  and  pre- 
sented to  purchasers  who  send  in  their  names  for  such  purpose.  The 
index  covers  a  space  of  about  ninety  pages,  and  is  a  model  for  thorcnigh- 
ness  and  eonvenionce  of  reference. 
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NOTES. 


The  president  has  appointed  Judge  Brewer,  of  the  supreme  court  of 
Kansas,  to  fill  the  vacancy  in  the  eighth  circuit,  caused  by  the  resignation 
of  Judge  McCrary.  The  appointment  has  been  approved  by  the  profes- 
sion in  general,  who  have  long  been  familiar  with  the  judicial  ability  of 
Judge  Brewer.  It  was  a  particularly  happy  one,  in  so  far  as  no  political 
or  personal  interest  appears  to  have  influenced  the  appointment.  Judge 
Brewer  is  forty-six  years  of  age.  He  was  bom  in  Asia  Minor  in  1836. 
He  removed  to  the  west  in  1858.  After  serving  as  United  States  com- 
missioner for  some  time,  he  was  elected  judge  of  probate  in  1862.  In 
1864  he  was  elected  to  the  district  court  for  the  first  judicial  district  of 
his  state,  and  in  1868  prosecuting  attorney  for  his  county.  In  1870  he 
was  elevated  to  the  supreme  court  of  the  state,  where  he  has  since  re- 
mained, having  been  re-elected  in  1876  and  ]  882.  He  is  a  nephew  of 
Judge  Field  of  the  United  States  supreme  court. 


The  supreme  court  of  the  United  States  has  just  decided  an  important 
of  interest  to  the  large  number  of  Americans  who  visit^Europe,  and 
in  letuming  bring  with  them  a  replenished  wardrobe,  which  they  desire 
to  have  admitted  free  of  duty.  The  facts  of  the  case  and  the  rulings  of 
ihe  court  are  as  follows:  William  Astor,  plaintiff  in  error,  a  citizen  of 
the  United  States,  arrived  from  a  visit  to  Europe,  late  in  September,  with 
his  family,  by  vessel,  and  brought  with  him  wearing  apparel  bought  there 
for  his  and  their  use,  to  be  worn  here  during  the  season  then  approach- 
ing,  not  excessive  in  quantity  for  persons  of  their  means,  habits  and  sta- 
tion in  life,  and  their  ordinary  outfit  for  winter.  A  part  of  the  articles  had 
not  been  worn,  and  duties  were  exacted  on  all  these  articles.  This  court 
holds  that  under  section  2,606  of  the  revised  statutes,  exempting  from  duty 
*'  wearing  apparel  in  actual  use,  and  other  personal  effects  not  merchan- 
dise," the  proper  rule  to  be  applied  was  to  exempt  from  duty  such  articles 
aa  fulfilled  the  foUowing  conditions:  First,  wearing  apparel  owned  by 
the  passenger  and  in  condition  to  be  worn  at  once  without  further  man- 
ufacture; second,  brought  with  him  as  a  passenger,  and  intended  for  the 
use  or  wear  of  himself  or  his  family  who  accompanied  him  as  passengers, 
and  not  for  sale,  or  purchased  or  imported  for  other  persons,  or  to  be 
given  away;  third,  suitable  for  the  season  of  the  year  which  was  imme- 
diately approaching  the  time  of  arrival,  and  not  exceeding  in  quantity, 
quality,  or  value  what  the  passenger  was  in  the  habit  of  ordinarily  pro- 
viding for  himself  and  his  family  at  that  time  and  keeping  on  hand  for 
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his  and  their  reasonable  wants,  in  view  of  their  means,  habits,  and  station 
in  life,  even  though  such  articles  had  not  been  actually  worn.  The  judg- 
ment of  the  circuit  court  was  reversed,  and  the  cause  remanded  with 
instructions  to  award  a  new  trial. 


In  ISx-parte  Crow  Dog,  U.  S.  Sup.  Ct.,  October  and  December,  1883: 
109  n.  S.  (Davis)  556,  the  supreme  court  of  the  United  States  apphed 
the  rules  that  in  the  interpretation  of  statutes,  clauses  which  may  have 
been  repealed  may  still  be  considered  in  construing  the  provisions  that 
remain  in  force  (citing  Bramwell,  L.  J.,  in  Attorney-General  v.  Lam- 
plough,  L.  B.,d  Ex.  D.  223-227;  Hardcastle  on  Statutory  Law,  217; 
Bank  for  Savings  v.  Collector,  3  Wall.  495-513;  Commonwealth  t.  Bailey, 
13  Allen,  541;  Bates  v.  Clark,  95  U.  S.  204),  and  that  implied  repeaJa 
are  not  favored.  The  implication  must  be  necessaiy.  There  must  be 
a  positive  repugnancy  between  the  provisions  of  the  new  laws  and  those 
of  the  old  (citing  Wood  v.  The  United  States,  16  Pet.  342;  Davies  v. 
Fairbaim,  8  How.  636;  United  .'States  v.  Tynen,  11  Wall.  88;  State  v. 
StoU,  17  Wall.  425).  *  *  *  The  rule  is,  generalia  9pecialUnu  wm 
derogarU,  ''  The  general  principle  to  be  applied,"  said  Bovil,  C.  J,  in 
Thorpe  v.  Adams,  L.  B.,  6  C.  P.  135,  ''to  the  construction  of  acts  of 
parliament  is  that  a  general  act  is  not  to  be  construed  to  repeal  a  previous 
particular  act  unless  there  is  some  express  reference  to  the  previous 
legislation  on  the  subject,  or  unless  there  is  a  necessaiy  inconsiatency  in 
the  two  acts  standing  together."  *'  And  the  reason  is,"  said  Wood, 
V.  C,  in  Fitzgerald  v.  Champenys,  30  L.  J.,  N.  S.,  Eq.  782;  2  Johns, 
and  Hem.  31-54,  "  that  the  legislature  having  had  its  attention  directed 
to  a  special  subject,  and  having  observed  all  the  circumstances  of  the 
case  and  provided  for  them,  does  not  intend  by  a  general  enactment 
afterwards  to  derogate  from  its  own  act  when  it  makes  no  special  mention 
of  its  intention  to  do  so." 

A  strong  case  of  the  application  of  the  latter  rule  was  made  by  the 
same  court  in  Townesend  v.  Little,  U.  S.  Sup,  Ct.,  Oct.  and  Dec.,  1883: 
109  U.  S.  (Davis),  504,  where  the  territorial  act  under  which  a  deed  of 
the  property  was  made  to  A  by  the  mayor,  directed  that ''  deeds  of  oon« 
veyance  of  the  same  shall  be  executed  by  the  mayor  of  the  city  or  town, 
under  seal  of  the  corporation."  A  general  act  of  the  territory  at  the 
time  the  deed  was  made  required  deeds  to  be  witnessed.  The  deed  to  A 
bore  the  corporate  seal,  as  required  by  the  special  act,  but  was  not 
witnessed:  Held,  that  the  special  act  controlled  the  general  act,  and  that 
the  deed  was  good:  Citing  Pease  v.  Whitney,  5  Mass.  380;  Nichols  v. 
Bertram,  3  Pick.  341;  The  State  ex  rel.  Fosdick  y.  Perrysbuig,  14  Ohio 
St.  472;  Lowdon,  &c.  Bailway  v.  Wandsworth  Board  of  Works,  Law  Rep. 
8  C.  P.  185;  Bishop  on  the  Written  Laws,  see.  112a)« 
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That  it  is  so,  the  authorities  bear  abundant  witness.  We  do  not  wish 
to  be  understood  as  saying  that  there  is  such  an  absolute  property  in 
the  water  that  the  whole  stream  may  be  destroyed  by  a  riparian  pro- 
prietor, so  that  others  below  him  will  be  deprived  of  it;  but  that  it  is  an 
incident  of  his  land  to  the  extent  that  he  has  the  right  to  have  it  con- 
tinue to  £ow  in  its  natural  course,  subject  to  such  changes  only  as  may 
be  occasioned  by  such  use  of  it  as  the  law  allows  the  various  proprietors 
to  make,  as  it  passes  along,  and  which  will  be  hereafter  more  fully  ex- 
plained. In  this  sense  only  is  the  right  to  be  understood,  when  spoken 
of  in  the  authorities  about  to  be  quoted."  The  opinion  then  quotes  numer- 
ous authorities,  and  it  may  not  be  inappropriate  to  copy  those  which 
are  cited  from  American  decisions.  After  quoting  the  general  defini- 
tions given  by  Lord  Coke  and  by  Mr.  Angell,  the  Chief  Justice  proceeds 
(p.  266):  '^  The  supreme  court  of  Ohio  says:^  '  The  uses  of  the  waters 
of  private  streams  belong  to  the  owners  of  the  land  over  which  they 
flow.  They  are  as  much  individual  property  as  the  stones  scattered  over 
the  soil. '  Chancellor  Kent  says: '  'A  right  to  a  stream  of  water  is  as 
sacred  as  a  right  to  the  soil  over  which  it  flows.  It  is  a  part  of  the  free- 
hold of  which  no  man  can  be  disseized  but  by  the  lawful  judgment  of 
his  peers,  or  by  due  process  of  law.'  It  is  said  in  the  note  to  ex  parie 
JeamngR^  *  The  general  distinction  deemed  of  so  much  excellence  and 
importance  by  these  learned  judges,  and  which  at  this  day  no  lawyer 
will  hazard  his  reputation  by  controverting,  is  that  rivers  not  navigable^ 
that  is  fresh  water  rivers  of  what  kind  soever,  do  of  common  right  belong 
to  the  owners  of  the  soil  adjacent,  to  the  extent  of  their  land  in  length; 
but  that  rivers  where  the  idde  ebbs  and  flows,  belong  of  common  right 
to  the  state.'  In  Wadsworth  v.  Tillotson/  speaking  of  the  rights  to  a 
water  course,  the  supreme  court  says:  '  This  right  is  not  an  easement 
or  appurtenance,  but  is  inseparably  annexed  to  the  soil,  and  is  parcel  of 
the  land  itself.'    Chief  Justice  Shaw  says:^    '  The  right  to  flowing  water 

» 10  Ohio  297.  »  Cow.  64a 

'Gwdner   t.     Village   of  NewbuiKh,    2  n5  Conn.  S72. 

JohnB  Ch.  16a  »  EUiott  v.  Fitchbuigh  K.  B.,  10  CuOl  19a 
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is  now  well  settled  to  be  a-  right  incident  to  property  in  the  land.'  In 
another  case  the  same  judge  says:*  '  It  is  inseparably  annexed  to  the 
«oil,  and  passes  with  it,  not  as  an  easement  or  as  an  apportenanoe, 
but  as  parcel.  Use  does  not  create  it,  and  disuse  cannot  destroy 
nor  suspend  it.'  The  supreme  court  of  North  Carolina  sajs:' 
"*  The  right  is  not  founded  in  user,  but  is  inherent  in  the  ownership  of  the 
«oil,  and  when  a  title  by  use  is  set  up  as  against  another  proprietor,  there 
must  be  an  enjoyment  for  such  a  length  of  time  as  will  be  evidence  of  a 
grant.'  *  *  '  The  common  right  here  spoken  of  is  not  that  existing  in 
all  men  in  respect  to  things  publico  juris,  but  that  common  to  the  pro- 
prietors of  the  land  on  the  stream.  And,  as  between  them,  the  use  to 
which  one  is  entitled  is  not  that  which  he  happens  to  get  before  another, 
but  it  is  that  which,  by  reason  of  his  ownership  of  the  land  on  the  stream, 
he  can  enjoy  on  his  land  and  as  appurtenant  to  it.'  The  aupranne  court 
of  Vermont  say:**  '  The  owner  of  land  has  rights  to  the  use  of  a  private 
stream  running  over  his  land  peculiar  to  himself  as  owner  of  the  land, 
not  derived  from  occupancy  or  appropriation,  and  not  common  to  the 
whole  community.  It  is  the  right  to  the  natural  flow  of  the  iitmam  Of 
this  right  he  can  not  be  deprived  by  the  mere  use  or  appropriation  bj 
another,  but  only  by  grant,  or  by  the  use  or  occupancy  of  another,  for 
such  length  of  time  as  that  therefrom  a  grant  maybe  presumed.'/'  The 
right  to  the  water  of  running  streams  being  thus  an  incident  of  owner- 
:ship  by  a  riparian  proprietor  is  held  by  the  United  States  as  completely 
;as  by  any  private  owner,  and  necessarily  passes  to  its  grantee  by  the 
patent  which  conveys  the  full  legal  title  to  the  tract  of  land  bordfiiing  on 
rthe  stream.  In  examining  still  move  closely  the  nature  of  the  right,  and 
rshowi^  that  it  does  not  depend  upon  actual  use  or  appropriaticm  of  the 
-water  by  a  riparian  owner,  the  learned  chief  justice  moat  ably  proeoodi 
%as  loUows  (pp.  268-272) :  ''  If  a  stream  be  an  incident  to  the  land,  it  can 
no  more  be  diverted,  simply  because  it  cannot  be  presently  uaad  by  the 
person  owning  the  land,  than  he  can  be  deprived  of  any  other  property 
for  the  same  reason.  The  whole  argument  on  this  point  evidently  orig- 
inates out  of  an  utter  misunderstanding  of  what  is  meant  by  the  language, 
when  it  is  said  that  the  riparian  proprietor  '  has  no  property  in  the  water 
itself,  bat  simply  a  usufruct  while  it  passes  along.'  The  season  for  this 
expression  is  this«  that  as  each  proprietor  has  a  right  to  the  flow  ol  the 
.-stream  through  his  land  as  it  was  wont  to  flow,  ae  it  is  the  common  pzop- 
>erty  of  all  the  owners  of  the  soil  through  which  it  paases,  no  one  of  then 

•  can  have  such  a  property  in  the  water  as  will  entitle  him  to  consume  or 

•  divtft  it  all  from  those  on  the  stream  below  him,  as  he  might  do  if  ha 
had  an  absolute  property  in  the  water  itself;  hence  the  expieanon  so 
.often  used.    It  is,  however,  never  employed  as  limiting  the  entire  qght 

•Johnson  v.  Jordan,  2  Met.  280.  >  Davis  ▼.  TvJkir,  12  Vt  19QL 

^  Page  v.  WilUams,  2  Dev.  &  Bat  66. 
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of  the  ripiarian  proprietor  to  the  mere  use  ot  the  water;  he  has  aiMythet 
right,  and  one  whioh  is  nniTersallj  admitted;  that  is,  the  right  to  have 
the  stream  oontinae  to  flow  through  his  land,  irrespective  of  whether  he 
may  need  it  for  any  special  purpose  or  not.  He  has  the  right  to  the 
natural  benefit  which  a  stream  affords,  independent  of  any  particular  nse^ 
for  the  fertility  which  its  natural  flow  imparts  to  the  soil. 

In  other  words,  his  right  has  a  double  aspect;  first,  the  right  of  having 
the  course  of  the  stream  continued  through  his  land,  which  is  absolute 
and  complete,  as  against  all  the  world;   and,  secondly,  the  right  to 
make  such  use  of  the  water,  as  it  passes  through  his  land,  as  will  not 
damage  those  who  are  located  on  the  same  stream,  and  are  entitled  to 
equal  rights  with  himself.    If  this  be  not  the  character  of  his  rights 
what  is  to  be  understood  by  the  maxim  too  often  quoted,  and  which  lies 
at  the  foundation  of  water  rights,  aqua  ourrii  et  debit  currere  tU  currere 
ioJebaif    This  is  substantially  that  no  man  has  the  right  to  divert  a 
stream  from  its  natural  course;  for  to  say  that  water  should  be  permit 
ted  to  run  as  it  used  to,  is  a  prohibition  upon  all  to  divert  it  from  its 
course,  and  thus  the  very  maxim  shows  the  proprietors  have  the  right  to 
claim  that  the  stream  shall  be  permitted  to  run  through  their  land  in 
its  natural  channel  independent  of  whether  they  make  any  particular 
use  of  it  or  not.     Suppose  there  be  a  waterfall  or  water-power  upon  a 
tract  of  land,  and  it  may  be  supposed  that  the  tract  is  valuable  only  for 
a  mill  site,  but  is  not  presently  used;  will  it  be  said  that  its  whole 
value  may  be  destroyed  by  the  diversion  of  the  water,  or  that  a  valuable 
mineral  spring  which  is  not  yet  used  may  be  abstracted  from  it,  and 
that  the  owner  had  no  remedy,  simply  because  he  had  not  appropriated 
it  to  some  useful  purpose  when  the  diversion  or  abstraction  took  place? 
Indeed,  the  authorities  are,  without  exception,  that  the  right  to  have  the 
•  water  flow  in  its  accustomed  channel  does  not  depend  upon  the  fact  that 
any  special  use  is  or  may  be  made  of  it  by  the  proprietors;  and  no  case, 
no  dictum,  and  no  intimation  of  opinion  to  the  contrary,  when,  rightly 
understood,  can  be  found  in  the  books.    It  is  said  by  Mr.  Phear,' '  that 
every  riparian  proprietor  has  a  right,  whether  be  uses  the  stream  or  not, 
to  have  its  natural  conditions  within  his  own  limits  preserved  from  sen«* 
sible  disturbances  arising  from  acts  on  the  part  of  the  riparian  proprie- 
tors, whether  above  or  below,  or  on  the  opposite  banks.'    The  court  of 
king's  bench  say:^*  '  The  proposition  that  the  first  occupant  of  running 
water  for  a  beneficial  purpose  has  a  good  title  to  it,  is  perfectly  true  in 
(his  sense,  viz. ,  that  neither  the  owner  of  the  land  below  can  pen  back  the 
water,  nor  the  ovnier  of  the  land  above  divert  it  to  his  prejudice.    In  this, 
as  in  any  other  case  of  injury  to  real  property,  posssession  is  a  good  title 
against  a  wrongdoer,  and  the  owner  of  the  land  who  applies  the  stream  that 

*Fbear  on  Wster  Oounes,  p.  31  ^^Mason  t.  Hill,  6  B.  and  AdoL  11« 
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rujiB  through  it  to  the  use  of  axnill  newly  erected,  or  to  other  puiposeB,  if  the 
stream  is  diverted  or  obstructed,  may  recover  for  the  consequential  injuiy 
to  the  mill.  BiU  ilisa  very  different  question  whether  he  can  take  awayfircm 
the  owner  of  the  land  below  one  of  its  natural  advantages^  which  is  capable  of 
being  applied  to  profitable  purposes,  and  generally  increases  the  fertility 
of  the  soil  even  where  unapplied,  and  deprive  him  of^it'altogether  by  antio- 
ipating  him  in  its  application  to  a  useful  propose.  If  this  be  so,  a  consider- 
able part  of  the  value  of  an  estate  might  at  any  time  be  taken  away;  and 
by  parity  of  reasoning  a  valuable  mineral  spring  might  be  abstracted  from 
the  proprietor  in  whose  land  it  rises,  and  converted  to  the  profit  of 
another.'  Mr.  Justice  Creswell  says:^^  '  It  appears  to  us  that  all  persons 
owning  lands  on  the  margin  of  a  flowing  stream  have,  by  nature,  certain 
rights  to  use  the  water  of  that  stream,  whether  they  exercise  those  rights 
or  not.'  And  Lord  Ellenborugh  says:^'  '  The  general  rule  of  law  as  ap- 
plied to  this  subject  is,  that  independent  of  any  particular  enjoyment 
used,  or  to  be  had  by  another,  eveiy  man  has  a  right  to  have  the  advantage 
of  a  flow  of  water  in  his  own  land.'  The  supreme  court  of  Massachusetts 
says:"  '  If  the  use  what  one  makes  of  his  right  in  the  stream  is  not  a 
reasonable  use,  or  if  it  causes  a  substantial  and  actual  damage  to  the 
proprietor  below  by  diminishing  the  value  of  his  land,  though  at  the 
same  time  he  has  no  mill  or  other  work  to  sustain  present  damage,  still, 
if  the  party  then  using  it  has  not  acquired  a  right  by  grant,  or  by  actual 
appropriation  and  enjoyment  for  twenty  years,  it  is  an  encroachment  on 
he  right  of  the  lower  proprietor  for  which  an  ac  tion  willlie.'  The  learned 
Chief  Justice  Buffin  of  North  Carolina  says  upon  this  point :^*  'The 
argument  of  the  counsel,  however,  assumes  that  the  right  to  water  can 
be  acquired  only  by  use,  and  therein  we  think  consists  its  error.  The 
dida  on  which  he  relies  had  reference  to  the  cases  of  prescriptive  title, 
or  where  the  party  had  only  the  rights  of  a  possessor.  But  it  is  not  true 
that  the  right  to  water  is  acquired  only  by  its  use  a^d  that  it  cannot 
exist  independent  of  any  particular  use  of  it.  That  doctrine  is  correctly 
applied  to  the  air  and  to  the  sea,  or  such  bodies  of  water  as  from  their 
immensity  cannot  be  appropriated  by  individuals,  or  ought  to  he 
kept  as  common  highways  for  the  constant  use  of  the  countiy  and 
the  enjoyment  of  all  men.  In  such  case  particular  i>ersons  can- 
not acquire  a  right,  that  is  a  several  and  exclusive  right,  by 
use  or  any  other  means;  but  with  smaller  streams  it  is  other- 
wise. They  may  still  be  piiblici  juris  so  far  as  to  allow  all  persons 
to  drink  the  water  and  the  like,  and  also  so  far  as  to  prevent  a  person  to 
whose  land  it  comes  from  thus  consuming  it  entirely  by  applying  it  to 
other  purposes  than  those  for  which  it  is  conceded  to  every  one  ad  lavandum 

11  Sampson  v.  Hadinott,  1  C.  B.  N.  B.  611.  ''Elliott  ▼.  Fitchburgfa  R.  R.  firpro. 

"Bealy  v.  Shaw,  6  East.  206.  i^Pugfa  ▼.  Wheeler,  2  Dev.  ft  Bat  Sa 
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ei poiandum,  as  to  divert  or  oorrapt  it.'  And  the  supreme  court  of  New 
York  says:'^  '  A  person  through  whose  farm  a  stream  naturally  flows  is 
entitled  to  have^it  pass  through  his  land,  although  he  may  not  require 
the  whole  or  any  part  of  it  for  the  use  of  machinery.  Upon  any  other 
principle  this  right  fo  the  stream,  which  is  as  perfect  and  indefeasible  as 
the  light  to  the  soil,  would  always  depend  upon  the  use,  and  a  pariy 
who  did  not  occupy  the  whole  for  special  purposes,  would  be  exposed  to 
haye  the  same  diverted  by  his  neighbor  above  him  without  remedy,  and 
which  diversion  by  twenty  years'  enjoyment  would  ripen  into  a  prescript 
tion  right  beyond  his  control,  and  thereby  defeat  any  subsequent  use.' 
Such  is  the  invariable  rule,  iterated  and  reiterated  through  all  the  books, 
and  of  which  there  seems  to  be  no  denial.  These  cases  show  that  the 
owner  of  soil  can  insist  upon  having  the  stream  continue  to  run  through 
his  land  as  it  was  wont,  independent  of  any  special  use  of  it.  The  fact, 
as  stated  by  Ch.  J.Ruffin,  that  he  is  necessarily  and  at  all  times  using  the 
water  running  through  his  land,  in  so  far  at  least  as  the  water  imparts 
fertility  to  the  soil  and  enhances  its  value,  is  a  sufficient  user  to  entitle 
him  to  claim  that  he  shall  not  be  deprived  of  it. "  The  learned  judge 
then  proceeds  to  discuss  at  length  the  effect  of  certain  territorial  legis- 
lation, but  this  portion  of  his  opinion  I  omit,  since  it  has  no  bearing 
tipon  any  general  questions.  The  conclusion  of  his  opinion  touches 
upon  a  subject  of  great  interest  in  the  state  of  California,  and  I  shall 
therefore  quote  it  at  length  (pp.  284-287) :  '*  It  is  said  that  the  rule  which 
is  adopted  in  this  case  may  be  the  rule  of  the  common  law,  but  that  it  is 
not  applicable  to  our  situation,  and  therefore  should  not  be  followed* 
We  have  shown  that  a  stream  is  an  incident  of  the  land  through  which 
it  naturally  flows;  that  it  is,  in  fact,  a  part  of  the  soil  itself;  that  the  right 
to  have  it  continue  to  flow  is  as  sacred  a  right  as  that  to  the  soil  itself; 
that  being  so  an  incident  of  the  land,  it  necessarily  passes  by  convey- 
ance of  the  land.  Such  being  the  law,  we  are  unable  to  understand 
how  or  by  what  authority  this  court  can  say  the  patent  of  the  United 
States  does  not  convey  as  complete  and  perfect  a  title  to  its  patentee  in 
the  state  of  Nevada  as  it  does  elsewhere.  There  is  no  rule  within  our 
knowledge  which  would  justify  a  court,  independent  of  any  common- 
law  principle,  in  holding  that  the  appellant  Haines  should  not  have  the 
benefits  of  a  stream  of  water  which  the  paramount  proprietor  of  the  soil 
grants  to  him  by  its  letters  patent.  It  might  as  well  be  said  that 
the  courts  can  deprive  him  of  the  land  itself  by  holding  that  it  did  not 
pass  by  the  patent,  as  to  rule  so  respecting  that  which  is  universally 
admitted  and  held  to  be  an  inseparable  and  valuable  incident  to  it.  But 
perhaps  it  is  an  unwarranted  conclusion  drawn  from  our  opinion  in  this 

>*  Crocker  ▼.  Bragg,  10.  Wend.;  See,  also.  Coming  y.  Troy  Iron  and  Nail  Factory,  40 
New  York,  19L 
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case,  namely;  that  Uie  water  of  a  stream  oould  not  be  used  by  the  ripanm 
proprietor  for  irrigaHorif  which  is  thotight  to  be  inapplicable  to  the  condi- 
tion of  things  in  this  state.  To  this  it  may  be  answered,  first,  that  no 
such  decision  has  been  made,  nor  has  anything  of  the  kind  been  inti- 
mated; second,  whatever  the  common-law  rule  may  be,  whether 
applicable  or  not,  it  is  made  the  law  of  this  state,  and  is  as  binding  on 
us  as  is  any  statute  ever  adopted  by  the  legislature;  and  therefore  m 
have  no  more  power  to  annul  or  repudiate  it,  then  we  have  to  disre- 
gard a  legislative  act.  The  first  legislature  of  the  territoiy  of  Nevada 
(see  Stats,  of  1861,  p.  1),  declared  that '  the  common  law  of  England,  so 
far  as  it  is  not  repugnant  to  or  inconsistant  with  the  constitution  or  Uwi 
of  the  United  States,  or  the  laws  of  the  territoiy  of  Nevada,  shall  be 
the  rule  of  decision  in  all  courts  of  this  territoiy.'  Our  state  constituiioa 
adopted  this  by  section  2  of  the  schedule.  Hence,  although  the  com- 
mon law  might,  in  the  opinion  of  judges,  be  inapplicable,  still,  if  not  in 
conflict  with  the  constitution  or  laws  of  the  TTnited  States,  or  the  con-« 
stitutionor  laws  of  Nevada,  it  must  nevertheless  be  enforced.  But  sop- 
pose  that  decision  should  necessitate  the  adoption  of  the  common  kw 
respecting  the  manner  in  which  running  water  may  be  used  by  those 
having  the  right  to  it;  although  it  may  operate  unjustly  in  some  cases, 
still,  08  a  general  nUe^none  more  just  and  reasonable  can  be  adopted  for  this 
state.  It  is  a  rule  which  gives  the  greatest  right  to  the  greatest  number, 
authorizing  each  to  make  a  reasonable  use  of  it,  providing  he  does  no 
injury  to  the  others  equally  entitled  to  it  with  himself;  whilst  the  rule  of 
prior  appropriation  would  authorize  the  first  person  who  might  choose 
to  make  use  of  or  divert  a  stream,  to  use  or  even  waste  the  whole  to  the 
utter  ruin  of  others  who  might  wish  it.  The  common  law  does  not,  as 
seems  to  be  claimed,  deprive  all  of  the  right  to  use,  but  on  the  con- 
trary allows  all  riparian  proprietors  to  use  it  in  any  manner  not  incom- 
patible with  the  rights  of  others.  When  it  is  said  that  a  proprietor  has 
the  right  to  have  a  stream  continue  through  his  land,  it  is  not  intended 
to  be  said  that  he  has  the  right  to  all  the  water,  for  that  would  render 
the  stream  which  belongs  to  all  the  proprietors  of  no  use  to  any.  Whal 
is  meant  is,  that  no  one  can  absolutely  divert  the  whole  stream, 
but  must  use  it  in  such  a  manner  as  not  to  injure  those  below  him. 
As  the  right  is  eqnal  in  each  owner  of  the  land,  because  natur- 
ally each  owner  can  equally  enjoy  it,  so  one  must  exerdse 
that  right  in  himself  without  disturbing  any  other  above  or  below  in  his 
natural  advantages.  Chief -justice  Shaw  says:  ^*' The  right  of  flowing 
water  is  now  well  settled  to  be  a  right  incident  to  property  in  the  land; 
it  is  a  right  publici  juris  of  such  a  character  that  whilst  it  is  common  and 
equal  to  all  through  whose  land  it  runs,  and  no  one  can  obstruct  or  divert 
it,  yet,  as  one  of  the  beneficial  gifts  of  providence,  each  proprietor  has 

^•EUiott  y.  Fitchbiugh,  R.  R.,  10  Cosh.  198. 
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a  right  to  a  just  and  reasonable  use  of  it  as  it  passes  through  his  land; 
and  so  long  as  it  is  not  wholly  obstructed  or  diverted,  or  no  larger 
appropriation  of  the  water  running  through  it  is  made  than  a  just  and 
reasonable  use,  it  cannot  be  said  to  be  wrongful  or  injurious  to  a  pro* 
prietor  lower  down,  whose  said  just  and  reasonable  use  may  often  be  & 
difficult  question,  depending  on  various  circumstances.  *  *  *  It  has 
sometimes  been  made  a  question  whether  a  riparian  proprietor  can  di- 
vert water  from  a  running  stream  for  purposes  of  irrigation.  But  that 
we  think  an  abstract  question,  which  cannot  be  answered  either  in  the 
affirmative  or  negative  as  a  rule  applicable  to  all  cases.  That  a  por- 
tion of  the  water  of  a  stream  may  be  used  for  the  purpose  of  irrigating 
land,  we  think,  is  well  established  as  one  of  the  rights  of  the  proprietor 
of  tiie  soil  along  or  through  which  it  passes.  Yet  a  proprietor  cannot, 
under  color  of  that  right,  or  for  the  actual  purpose  of  irrigating  his  own 
land,  wholly  obstruct  or  divert  the  water  course,  or  take  such  an  un- 
reasonable quantity  of  water,  or  make  such  unreasonable  use  of  it  as  to 
deprive  other  proprietors  of  the  substantial  benefits  which  they  might 
derive  from  it  if  not  diverted  or  used  unreasonably.'  This  is  the  doctrine 
uniformly  recognized  both  in  England  and  in  the  United  States,  and  is 
the  necessary  result  of  the  general  principles  universally  recognized 
respecting  running  water.  Whether  the  right  to  irrigate  land  can  in 
this  state  be  considered  a  '  natural  want,'  is  a  point  in  no  wise  involved  in 
this  case,  and  which,  therefore,  does  not  call  for  decision. "  In  conclusion, 
the  learned  judge  shows  that  the  early  decisions  in  Nevada  and  a  series  of 
cases  in  California  have  no  bearing  whatever  upon  the  questions  con- 
cerning riparian  rights,  since  they  related  exclusively  to  the  appro- 
priation of  water  of  streams  wholly  public,  by  parties  who  were  not 
riparian  proprietors.  It  has  already  been  shown  that  the  California 
courts  mi^e  the  same  distinction.  As  throwing  light  upon  the  discus- 
sion, and  as  supporting  his  positions,  the  chief-justice  cites  a  long  list 
of  cases,  which  for  purposes  of  reference  I  have  thought  proper  to  place 
in  the  foot  note.*'  J.  N,  P. 

[  TO  BB  OONmrUED.] 


»  Mmaon  ▼.  Hfll,  2  B.  &  Adol.  305;  6  Id.l; 
SamiMon  v.  Hadinobt,  1  0.  B.  N.  S.  611; 
Emberrr  v.  Owen,  6  Ezcfa.  8S3;  Wright  y. 
HovMd,  1  8.  &  a  190;  Davia  y.  OitoheU,  50 
Me.  602;  Heath  y.  Williams,  5  Id.  602;  25 
Id.  209;  BlaDchard  y.  Baker.  8  Greenl.  263; 
D»yis  V.  Fnller,  12  Vt  178;  Snow  y.  Par- 
loiM,  2  Williams,  450;  Tillotson  y.  Smith,  32 
K.  H.  90;  Geirish  y.  New  BCarket  Man.  Co. 
10  Fost.  470;  Tngham  y.  Hutchinaon,  2  Conn. 
564;  Parker  yTHotehkins.  25  Id.  821;  Wad- 
worth  y.  T!]lotBon«  15  Id.  366;  King  y.  Tif. 
fanj,  9  Id.  161;  Elliott  y.  Fitdibotgh  R.  R 10 
Onah.  191;  Tyler  y.  Wilkinson,  4  Mason,  897; 


Webb.  y.  Portland  Man.  Co.  8  Snmn.  189; 
Gardner  y.  Village  of  Newbuxvh,  2  Johns, 
ch.  163;  £x-parte  Jennings,  6  Cow.  518; 
Canal  Appraisers  y.  People,  17  Wend.  670; 
5  Id.  423;  Kogera  y.  Jones,  1  Id.  237:  People 
y.  Canal  AppralBerB,  IS  Id.  855;  Crocker  y. 
Brags:,  10  Id.  260;  Arnold  y.  Foot,  12  Id. 
330;  Commrs.  y.  Kixnpshall,  26  Id.  404; 
Coming  v.  Troy  Iron  Work*,  34  Barb.  486; 
40  N.  Y.  204;  Cainpbell  y.  Smith,  8  Hoist. 
140:  PlainUegh  y.  Dawson,  1  Gill  544;  Pugh 
y.  Wheeler,  2  Bey.  &  Bat.  50;  Board  of 
Tmstees  y.  Haven,  11  III.  554;  Moffitt  y. 
Brewer,  1  Green  (Iowa),  848. 
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CIRGUIT  COURT,  DISTRICT  OF  NEVADA. 
United  States  v.  Keili^y. 

Apnl  7,  1884^ 

Infobmation  fob  Embezzlement  bt  Postmastsb.— The  circuit  court  has  jurisdiction  to 
try  ofifenders  for  misdemeanors  and  offenses  not  capital  or  otherwise  infamous,  such  as  em- 
bezzlement by  a  postmaster,  under  section  5483  of  the  revised  statutes,  upon  informations  filed 
by  leave  of  the  court.  Whether  an  information  presents  a  proper  case  for  gnoting  leave  to 
the  United  States  attorney  to  file  it,  is  a  question  for  the  exercise  of  a  sound  discretion  by  the 
«ourt. 

An  Infobmation  Filed  by  Leave  of  the  Coubt  will  not  be  Stbicken  from  the  files 


where  it  is  verified  by  the  direct  positive  afiSdavit  of  the  United  States  attorney,  and  apon 
being  arrested  upon  a  warrant  issued  thereon,  the  prisoner  has  bean  examined  and  bela  to 
answer  for  the  offense  charged  therein. 


Motion  to  strike  an  information  from  the  files.  The  defendant  was 
charged  by  an  information  filed  by  the  United  States  attorney,  witb 
the  crime  of  embezzlement,  in  haying  as  a  postmaster  paid  to  his 
assistant  a  stun  less  than  the  salary  to  which  he  was  by  law  entitled 
and  compelling  such  assistant  to  receipt  for  a  sum  greater  than  that 
received  by  him,  contrary  to  the  provisions  of  section  5483  of  the 
revised  statutes.    The  farther  facts  appear  in  the  opinion. 

Trenmor  Coffin^  United  States  attorney,  for  the  United  States. 
W.  W.  Bishop^  for  the  defendant. 

Sawteb,  0.  J.  Motion  to  rescind  the  order  made  by  U.  S.  Dis- 
trict Judge  Hillyer  granting  leave  to  file  an  information  for  embes- 
zlement  by  a  postmaster,  and  to  strike  the  information  from  the 
files,  the  case  having  been  transferred  to  the  circuit  court  for  trial. 

I  have  no  doubt  that  the  court  has  jurisdiction  to  try  offenders 
for  misdemeanors  and  offenses  not  capital  or  otherwise  infamous, 
upon  informations  filed  by  leave  of  the  court;  and,  that  the  offenses 
cnarged  in  this  case,  are'  not  infamous.  Whether  the  information 
presents  a  proper  case  for  granting  leave  to  the  United  States 
attorney  to  file  it,  is  a  question  for  tne  exercise  of  a  sound  discre* 
tion  by  the  court.  Generally,  in  this  circuit,  unless  for  some  sub- 
stantial reason  the  court  otherwise  determines,  it  has  been  required 
that  the  party  charged  shall  be  examined  and  held  to  answer  by 
some  committing  magistrate,  or  else  that  evidence  showing  probable 
cause  should  be  made  to  appear  in  some  proper  form  before  grant- 
ing leave.  In  this  case  the  information  was  verified  by  the  diiect 
positive  affidavit  of  the  United  States  attorney,  and  upon  being 
arrested  upon  a  warrant  issued  thereon,  the  prisoner  was  examined 
and  held  to  answer  for  the  offense  set  out  in  the  information.  I 
think  the  circumstances  are  sufficient  to  justify  a  refusal  to  vaoate 
the  order  granting  leave,  and  to  strike  tne  motion  from  the  files. 
For  authorities  sustaining  this  action  see  Spear  on  the  Law  of  the 
Federal  Judiciary,  p.  406,  and  the  authorities  there  cited.  See  also 
U.  S.  V.  Shepard,  1  Abb.  U.  S.  Rep.  437;  U.  S.  v.  Waller,  1  Saw. 
701;  U.  S.  V.  Block,  4  Saw.  211;  In  Re  Wilson,  18  Fed.  Rep.  33; 
Thatcher's  Practice,  U.  S.  Gir.  Courts  650-2,  and  cases  cited. 

Let  an  order  be  entered  denying  the  motion. 
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SUPREME  COURT  OF  ARIZONA. 
Miles  et  al.  t.  MoGallan,  et  al. 

Filed  April  1884. 

JcDGMSNT  FOB  THE  Plauttiff  ON  THE  PLEADINGS  can  Dot  be  rendered  when  the  answer 
denies  any  of  the  material  allegations  of  the  complaint,  or  sets  up  new  matter  constituting  a 
defense. 

The  Findinos  Should  be  Confined  to  the  (Contested  Facts  and  determined  from 
the  evidence.    Findings  as  to  facts  admitted  by  the  pleadings  are  unnecessary. 

Appeal  from  a  judgment  of  the  first  district  court  for  Pinal 
county,  entered  in  favor  of  the  plaintiffs.  The  opinion  states  the 
facts. 

Horace  L.  Smith,  for  the  appellants. 
No  appearance  for  the  respondents. 

French,  0.  J.  This  is  an  action  under  the  statute  to  quiet  title 
to  a  mining  claim. 

Both  the  complaint  and  answer  are  verified.  The  answer  ex- 
pressly admits  certain  allegation  of  the  complaint,  but  expressly  and 
specincaUy  denies  the  more  material  allegations.  It  also  sets  up 
new  matter  as  a  separate  defense  which  if  established  by  proois 
would  be  fatal  to  plaintiffs'  action. 

The  practice  of  expressly  admitting  in  an  answer,  portions  of  the 
complaint  is  not  commendible  because  it  is  entirely  unnecessary 
and  adds  to  the  length  of  the  answer  without  affecting  any  useful 
result.  The  silence  of  the  answer  as  to  any  allegation  of  the  com- 
plaint affects  precisely  the  same  result  and  shortens  and  simplifies 
the  pleadings. 

What  is  tijot  denied  is  admitted  and  there  can  be  no  reason  for  ex- 
pressly admitting  it. 

A  motion  for  judgment  on  the  pleadings  was  made  by  plaintiffs 
and  nanted  by  the  court.  This  was  clearly  error.  The  answer 
specmcally  denies  both  the  ownership  and  the  possession  of  plaint- 
iffs, and  the  original  location  by  plaintiffs*  grantors.  These  are 
material  allegations  without  proof  of  which  the  plaintiffs  cannot 
maintain  their  accion. 

The  separate  answer  presents  another  bar  to  any  judgment  on  the 
pleadings.  In  passing  upon  the  motion  for  judgment  on  the  plead- 
ings the  court  files  findings  of  fact,  and  apparently  bases  its  judgment 
upon  such  findings.  Strictly  there  can  oe  no  findings  of  fact  when 
tne  judgment  is  upon  the  pleadings.  Such  judgment  rests  upon  the 
pleadings.  A  finding  of  fact  is  a  determination  of  a  fact  by  the  court, 
which  fact  is  averred  by  one  party  and  denied  by  the  other,  and 
this  determination  must  be  founded  on  ihe  evidence  in  the  case. 
Such  facts  as  are  properly  averred  on  the  one  side  and  properly 
denied  on  the  other  constitute  the  issues  in  the  case.  All  findings 
outside  of  these  issues  are  of  no  legal  force  or  value.  The  findings 
should  be  confined  to  the  contested  facts  and  their  determination 
obtained  from  the  evidence  in  the  case. 
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Facts  admitted  by  the  pleadings  may  be  referred  to,  mentioned 
or  recited,  bat  this  shoald  be  done  in  sach  a  way  as  to  distingoish 
them  from  the  findings  on  the  controverted  facts  withont  recorrence 
to  the  pleadings. 

Judgment  reversed  and  eaase  remanded  for  trial  on  the  issoes 
raised  by  the  pleadings. 

PiNNEY,  J.  I  concar  in  the  judgment  bat  think  it  immaterial 
whether  the  answer  admits  or  is  silent  as  to  portions  of  the 
complaint. 


SUPREME  COURT  OF  WASHINGTON   TERRITORY. 

Baeeb  £t  al.  v.  MoAllisteb. 

FiM  Dermnber,  W9. 

FiNDiKO  or  THE  LowBB  CouBT  WILL  MOT  BE  DiBTDBBBD  when  tlMTe  is  ertdoBee  to««i^ 
port  it. 

A  Sale  of  Pebsonal  Pbopertt  in  the  Possession  or  the  Vendob  carries  with  it  a 
wanuity  of  title,  including  a  warranty  against  inoumbranoes. 

Breach  or  Warrantt  or  Title— Rbcission.— Where  personal  nroperty  is  sold  with 
warranty  of  title,  and  at  the  time  of  sale  the  same  is  subject  to  a  lien  not  known  to  the 
vendee,  oy  reason  of  which  said  property  Is  taken  and  kept  from  the  Tendee,  without  nesii- 
gence  ot  fault  on  his  part,  such  taking  will  of  itself,  at  the  option  of  the  vendee,  woik  a 
recission  of  the  contract  of  sale,  and  be  a  good  defense  to  an  action  for  the  purchase  price. 

The  Same— Payment  or  Lien  bt  Vendee. -—The  vendee  under  such  contract  need  not 
dischaiY^e  the  existing  lien.  If,  however,  he  does  so,  the  amount  so  paid  ahoukl  be  set  e€ 
•gainst  the  purchase  price. 

Ebbob  to  the  third  district  court.     The  opinion  states  the  facts. 

McNaugkt  Bros.,  for  the  plaintiffs  in  error. 

Thomas  Burke  and  W.  H.  White,  for  the  defendant  in  error. 

HoYT,  J.  This  was  an  action,  brought  by  plaintiff's  in  error,  wha 
were  plaintiffs  below,  to  recover  from  the  defendant  a  balance  alleged 
to  be  due  for  goods  sold  and  delivered;  defendant  answered  ad* 
mitting  the  greater  portion  of  the  plaintiffs  demand  and  settins  up 
by  way  of  set-off,  a  sum,  alleged  to  be  due  for  lumber  sold  and  de- 
livered by  the  defendant  to  the  plaintiffis,  much  more  than  enough 
to  balance  the  claim  of  plaintiffs. 

The  trial  of  the  cause  resulted  in  a  judgment  for  the  defendant, 
which  is  now  here  for  review.  Numerous  errors  are  assigned,  but  I 
diaU  only  examine  those  (growing  out  of  the  action  of  the  court 
below,  in  holding  the  plaintiffs  liable  to  the  defendant  for  the  value 
of  a  lot  of  about  seventy-two  thousand  feet  of  lumber  piled  in  the 
mill  yard  of  the  defendant,  as  from  the  conclusion  to  which  I  have 
come,  in  regard  to  those,  it  is  not  necessary  that  I  pass  upon  the 
others. 

All  the  evidence  introduced  upon  the  trial  is  returned  with,  and 
made  a  part  of  the  transcript^  and  while  that,  relied  upon  to  show 
that  plaintiffs  had  ever  purchased  from  defendant  this  particular  lot 
of  lumber,  is  not  very  satisfactory,  and  if  I  were  pacing  upon  it 
here  as  a  new  question,  I  might  come  to  a  different  conclusion  than 
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did  the  eowrt  below,  in  regard  thereto,  yet  as  there  is  eyidenoe  in 
the  transcript,  tending  to  show  snch  purchase,  this  court  would  not 
distort  the  judgment  on  the  ground  that  such  sale  had  not  been  suffi- 
eienU^  established,  and  I  am  therefore  compelled  to  investigate  the 
question  growing  out  of  the  state  of  the  title  to  this  lot  of  lumber, 
at  the  date  of  said  purchase.  This  particular  lot  of  lumber  is 
eharged  to  the  plaintiffs  upon  the  books  of  defendant,  which  are  in 
eyidenoe,  as  of  the  22d  day  of  February ,  1877,  and  in  the  absence  of 
other  proof,  as  to  the  time  of  the  sale,  tiiis  must  (all  cost  as  against 
the  defendant)  be  taken  as  the  time  when  the  sale  was  consum- 
mated. 

Now  it  clearly  appears  from  the  evidence  that,  at  this  time,  there 
were  certain  liens  upon  said  lumber,  for  labor  of  some  of  the  men 
engaged  in  the  manufacture  thereof,  and  there  is  nothing  in  the 
record  tending  to  show  that  plaintiffs  had  any  knowledge  of  the  ex- 
istence of  such  lien  at  the  date  of  such  sale.  It  further  appears 
from  the  evidence,  that  these  liens  were  duly  foreclosed,  and  the 
entire  amount  of  said  lumber  absorbed  in  the  satisfaction  thereof, 
and  that  the  defendant  in  this  action  was  made  a  defendant  in  the 
proceedings  to  foreclose  said  liens,  and  appeared  therein,  and  con- 
teatad  the  same,  also  that  said  lumber  was  taken  possession  of  by  a 
receiver,  appointed  in  said  foreclosure  suits,  before  there  was  any 
adjudication  as  to  the  amount  of  said  liens,  and  sold  to  satisfy  judg- 
ments rendered  in  said  suits,  long  before  the  expiration  of  the  time 
in  which  the  said  defendant  could  prosecute  an  appeal  from  said 

J'udgment,  and  it  nowhere  appears,  from  said  evidence,  that  said  de- 
enoant  ever  requested,  or  in  any  wav  authorized  the  plainti£b  to 
pay  the  amount  of  said  liens  to  the  holders  thereof,  or  tliat  he  ever 
in  any  way  informed  them  how  much  of  said  liens,  as  claimed  by  the 
holders  tibereof,  was  due  from  him,  or  that  any  part  thereof,  ^vas  so 
due.  These  facts  all  clearly  appear  from  an  inspection  of  the  record, 
and  in  regard  thereto,  there  has  been  little  or  no  dispute  between 
eounsel.  It  also  clearly  appears  that  at  the  time  the  lumber  was 
sold,  it  was  in  the  possession  of  the  defendant.  The  important  ques- 
tion which  this  court  has  to  decide,  is  whether  or  not  under  the  facts 
above  stated  the  defendant  should  have  recovered  of  the  plainti£b 
theprice  of  said  lumber. 

Tne  sale  of  the  lumber  carried  with  it  a  warranty  of  title.  For 
whatever  may  be  the  law,  as  established  by  recent  decisions  in  Eng- 
land, there  is,  in  my  opinion,  no  doubt  but  what  it  is  the  settled  law 
of  iliis  countiy  that  the  sale  of  property  in  the  possession  of  the 
vendor  carries  with  it  a  warranty  of  title,  which  warranty  extends  to 
inenmbrances.  See  Brown  v.  Pierce,  97  Mass.  46;  TVilliamson  v» 
Sammons,  34  Ala.  691;  Ward  v.  Colvin,  1  Head,  606;  Linton  v.  Por- 
ter, 31  His.  107;  Fawcett  v.  Osbom,  32  Ills.  411;  Boyd  v.  Whitfield, 
19  Ark.  447;  Chisin  v.  Woods,  Hardin,  631;  Hewanoe  v.  Yernoy,  6 
Johns.  6;  Sweet  v.  Colgate,  20  Johns.  196;  McCoy  v.  Artoher,  3 
Barb.  323;  Doe  v.  Stannion,  1  Mees  and  W.  701;  Yibbord  v.  John- 
son, 19  Johns.  78;  Coolridge  v.  Brigham,  1  Met.  651;  Willing  v. 
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Peters,  S.  and  B.  181;  Dean  y.  Mason,  4  Conn.  428;  Tipton  v. 
lett,  1  Met.  (Ey.)  670;  and  Boyse  v.  Briscoe,  13  B.  Mon.  474. 

'The  existence  of  the  said  hens  then  constituted  a  breach  of  tiie 
defendant's  warranty  of  title  to  the  lumber,  and  the  onl^  remaining 
inquiry  is  as  to  what  were  the  rights  of  the  plaintiffs  in  regard  to 
such  sale  on  account  of  such  breach.  It  is  conceded  by  counsel  for 
defendant  that  for  such  a  breach  of  warranty  the  vendee  may  at  any 
time  before  the  delivery  of  the  property  to  him.  rescind  the  contract 
and  refuse  to  accept  the  goods.  This  being  so  it  must  in  my  opin- 
ion follow  as  a  matter  of  reasoning  that  where  goods  are  delivered 
and  accepted  by  the  vendee  without  any  knowledge  of  the  existence 
of  the  facts  constituting  a  breach  of  warranty,  that  upon  the  dis- 
covery of  such  facts  he  shall  have  the  right  to  rescind  the  contract 
upon  tonderinp  back  the  property  purchased.  And  upon  both  prin- 
ciple and  authority,  I  think,  tiiat  where  property  is  sold  with  war- 
ranty of  title,  upon  which  there  was  at  the  time  of  the  sale  a  lien  cl 
any  kind  not  known  to  the  vendee,  by  reason  of  which  said  property 
is  taken  and  kept  from  the  vendee,  without  negligence  or  famt  of 
any  kind  on  his  part,  such  taking  will  of  itself,  at  tne  option  of  the 
vendee,  work  a  recission  of  the  contract  of  sale,  and  be  a  good  de- 
fense to  an  action  for  the  purchase  price.  See  De  Freeze  v.  Trew- 
E)r,  1  Johns.  274;  Dresser  v.  Ainsworth,  9  Barb.  619;  Blaisdell  v. 
abcock,  1  Johns.  518;  and  Bead  v.  Staton,  3  Haywood,  159. 

Was  it  then  tiie  duty  of  the  plaintiffs  to  have  discharged  those 
liens  and  thus  have  prevented  the  lumber  in  question  having  beoi 
sold  to  satisfy  the  same  ?  I  think  not.  For  while  it  is  true  that  they 
probably  had  a  rigJU  (at  their  peril  that  they  paid  no  more  than  was 
actually  secured  by  said  liens,)  to  have  paid  the  same,  and  would 
have  been  entitled  to  have  the  amount  of  such  payments,  set  off  as 
against  the  purchase  price,  yet,  in  the  absence  of  any  information 
from  the  defendant,  or  any  final  adjudication  by  the  courts  as  to  the 
amount  of  said  liens  until  after  the  property  had  been  taken  from 
them,  thereunder,  and  sold,  it  would  not  be  reasonable  to  hold  that 
they  were  in  duty  bound  to  pay  whatever  was  claimed  by  the  lienois 
and  then  take  their  chances  of  having  a  part  or  the  whole  of  saeh 
payment  set  off  against  the  purchase  price.  While  it  is  now  well 
settled,  that  m  cases  similar  to  the  one  under  consideration  the 
vendee  may,  where  the  amount  of  the  lien  has  been  finally  adjudi- 
cated, or  is  agreed  to  by  the  vendor,  pay  the  amount  and  dischaige 
the  property  and  compel  repayment  by  the  vendor;  yet  it  is  far  from 
being  settled  by  adjudication  that  it  is  his  duty  so  to  do,  and  I  think 
that  there  cannot  be  a  single  case  found  which  holds  that  it  is  the 
duty  of  the  vendee  to  thus  protect  the  property  where,  as  in  this 
case,  the  vendee  at  the  time  of  purchase  had  no  knowledge  of  the 
existence  of  the  lien  and  in  the  absence  of  any  agreement  by  the 
vendor  or  adjudication  by  the  courts  as  to  the  amount  thereof. 

In  the  case  of  Harper  et  al.  v.  Dotson  et  al.,  53  Iowa,  236,  the 
amount  of  the  lien  which  constituted  the  breach  of  warranty  had 
been  established  by  a  decree  to  which  the  vendees  were  parties,  and 
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which  they  had  by  authority  of  the  vendor  confessed,  yet  the  courts 
while  holding  that  under  such  circumstances  the  vendees  had  a  righi 
to  discharge  the  lien  and  recover  of  the  vendor  the  amount  thereof, 
and  while  they  say  that  in  a  case  in  Pennsylvania,  the  court  had 
under  like  circumstances,  held  that  it  was  the  duty  of  the  vendee  so 
to  do,  yet  they  expressly  and  notably  refuse  to  go  to  the  extent  that 
said  Pennsylvania  court  had,  but  contented  themselves  with  holding 
as  above  stated.  If  then,  as  it  would  seem  from  this  Iowa  case,  and 
others  above  cited,  there  is  doubt  about  its  being  the  duty  of  the 
vendee  to  protect  the  property  where  the  amount  of  the  lien  is  thus 
conclusively  established,  I  think  that  it  follows  conclusively,  both 
in  reason  and  upon  authority,  that  in  a  case  like  the  one  under  con- 
sideration, there  would  be  no  such  duty  devolving  upon  the  vendees. 
See  cases  above  cited. 

It  follows,  from  what  I  have  said,  that  the  lot  of  lumber  in  ques-- 
tion  was  taken  from  the  plaintiffs,  without  negligence  or  fault  on 
their  part,  by  virtue  of  the  liens  existing  at  the  time  of  the  sale  ta 
them,  and  was  all  absorbed  bv  such  liens,  which  taking  and  absorp- 
tion, upon  principle  and  authority ,.  constituted  a  rescission  of  the 
contract  at  the  option  of  the  vendees,  and  was  a  valid  defense  to 
the  action  for  the  purchase  price* 

The  court  below,  therefore,  in  my  opinion,  erred  in  overruling 
said  defense  and  allowing  defendant  to  recover  the  purchase  price 
of  said  lot  of  lumber,  for  which  error  the  judgment  rendered  below 
must  be  reversed  and  a  new  trial  granted. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  8919. 

Lbaht  v.  Soitthebn  Paoipio  B.  B.  Oo. 

In  Bank,    Filed  April  fB4,  1884. 

SmmoKiNo  OF  Jubors. — ^When  jurors  have  not  been  drawn  or  summoned  to  attend  the 
tttmmk  at  which  the  action  is  tried,  the  court  may  order  a  sufficient  number  to  be  forthwith 
drawn  and  aummoned  to  attend  court,  or  by  an  order  entered  on  its  minutes,  direct  the 
sheriff  forthwith  to  summon  so  many  good  and  lawful  men  of  the  county  to  serve  as  jurors  as 
■i^it  be  required. 

SvwiEMOM  or  THB  CONDITION  OF  THB  REMAINS  OF  THS  Bbqsasid  is  admissible  in  aa 
action  for  dami^es  for  a  negligent  killing. 

BspuBAL  TO  GiYX  Inbtbuctions  Asked  FOR  wfU  uot  be  reviewed  on  appeal,  unless  an 
exBeption  is  taken  to  the  action  of  the  trial  court. 

Ykbdict  will  not  be  Distubbed  when  there  is  a  substantial  conflict  of  evidence. 

Appeal  from  a  judgment  of  the  saperior  court  for  Santa  Olara 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

L.  D.  McKisicky  for  the  appellant. 
2>.  Jf.  DdmaSf  for  the  respondent. 

Shabpstsin,  J.  Jurors  not  having  been  drawn  or  summoned  to 
attend  the  session  at  which  this  action  was  tried,  the  court  waa 
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aathoTUsed  to  order  asiiffioiefttnumber  to  be  forthwith  drawnand 
moned  to  attend  court,  or  by  an  order  entered  in  its  minotee  direoi  the 
sheriff  forthwith  to  summon  so  many  good  and  lawful  men  of  the 
oonnty  to  serve  as  jurors  as  might  be  required:  G.  0.  P.  230.  The 
oourt  adopted  the  latter  method.  This  constitutes  no  error  in  law, 
nor  even  irre^larity  in  the  proceedings  of  the  court. 

The  exception  to  the  ruling  of  the  court  on  the  defendant's  ob- 
jection to  eyidenoe,  of  the  condition  of  the  remains  of  the  deceased, 
cannot  be  sustained. 

On  the  question  of  defendant's  negligence  there  was  sufficient  evi- 
dence introduced  by  the  plaintiff  to  justify  the  court  in  submitting 
it  to  the  jury. 

The  motion  for  non-suit  was  properly  overruled. 

Several  instructions  were  asked  by  the  defendant  and  refused  by 
the  eourt.  But  it  does  not  appear  that  any  exception  was  taken. 
In  the  absence  of  an  exception,  none  of  said  rulings  can  be  reviewed 
here. 

On  tiie  trial  certain  facts  were  established  beyond  controversy: 

1.  The  plaintiff's  intestate,  Leahy,  was  killed  while  in  the  em- 
ployment of  the  defendant  as  a  brakeman  on  one  of  its  freig^ 
uains. 

2.  There  was  a  flaw  or  crack  in  the  hub  of  the  wheel,  which  said 
Leahy  had  to  turn  in  order  to  set  up  the  brake  for  the  purpose  ci 
checking  the  movement  of  the  train. 

3.  The  hub  of  said  wheel  was  rendered  more  liable  to  break  by 
reason  of  said  flaw  or  crack. 

4.  If  it  broke  while  the  brakeman  was  setting  up  the  brake  there 
would  be  great  danger  of  his  being  precipitated  between  two  cars 
and  killed. 

The  jury  were  justifled  in  flnding  that  the  death  of  said  Leahy  was 
caused  by  said  wheel  breaking  while  he  was  in  the  act  of  setting  up 
the  brake. 

Defendant's  counsel,  however,  insist  that  the  flaw  or  crack  in  the 
hub  of  said  wheel  was  invisible  so  long  as  said  wheel  was  in  place, 
and  that  there  is  no  evidence  which  tends  to  prove  that  said  wheel 
was  not  sound  and  safe  when  placed  in  position;  and  that  the  evi- 
dence shows  that  defendant  employed  a  competent  person  to  inspeot 
said  wheel,  and  that  the  same  was  inspected  by  him  as  often  as  a 
due  regard  for  the  safely  of  the  brakeman  required  that  it  should 
be.  The  plaintiff  introduced  some  evidence  which  tended  to  show 
that  said  flaw  or  crack  could  not  have  been  difficult  of  disooverj 
when  said  wheel  was  in  place;  and  the  jury  had  before  it  the  broken 
wheel,  as  well  as  other  wheels  of  the  same  kind,  and  it  is  impossible 
for  us  to  say  how  much  the  juiy  may  have  been  aided  thereby  ia 
determining  whether  said  flaw  or  crack  might  have  been  discovered 
by  the  exercise  of  due  diligence  on  the  part  of  defendant.  Upon 
that  question  we  think  there  is  a  substantial  conflict  of  evidence. 

It  is  further  claimed  on  behalf  of  defendant  tiiat  notwithstasdinff 
flaw  or  crack,  said  wheel  could  not  have  be^i  broken  by  said 
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Ijoaby  if  he  had  not,  in  yiolatioxLol  a  mle  of  deiendanii  iiaed  a  k^er 
or  dab  to  set  up  the  brake;  and  there  is  evidenoe  tending  to  prove 
that  Leahy  had  a  club  of  that  description  on  the  train  of  which  he 
was  a  bKakeman.  One  witness  testined  for  the  defense  that  on  the 
morning  of  the  accident  he  saw  a  brakeman  on  the  defendant's  traijn 
^  or  near  the  time  and  place  where  Leahy  was  killed  '^  setting  npa 
brake  on  top  of  a  boi(«car  with  a  dnb/'  If  the  jury  had  given  foil 
credit  to  the  testimony  of  this  witness,  it  would  doubtless  have  found 
that  Leahy  was  the  brakeman  whom  the  witness  saw  on  that  ooca- 
«ion.  Another  witness  for  the  defense  testified  that  he  found  a 
brakeman's  club  about  ten  hours  after  the  accidenti  on  the  railroad 
track  within  twenty-nine  steps  of  the  place  where  he  had  previously 
found  Leahy's  body.  That  the  club  so  found  had  been  Leahy's 
is  not  disputed.  There  was  evidence  tending  to  prove  that  it  was 
dangerous  to  use  such  a  club  in  setting  up  brakes. 

The  plaintiff  in  rebuttal  introduced  a  witness  who  testified  that 
he  saw  Leahy  just  before  the  accident  going  towards  the  wheel 
which  broke,  and  that  when  within  four  feet  of  it  he  had  no  club. 
Another  testified  that  he,  with  many  others,  walked  up  and  down 
the  track  where,  and  soon  after,  the  accident  occurred,  and  that  he 
aaw  no  club,  although  it  was  a  subject  of  conversation  between  him 
and  some  of  those  who  were  with  him.  The  plaintiff's  counsel  in* 
aists  that  it  is  highly  improbable  that  this  witness  and  those  who 
were  with  him  would  have  overlooked  a  club,  about  which  they 
were  conversing,  if  it  had  been  on  the  track,  at  the  point  and  in  the 
position  where  defendant's  witness  testified  to  finding  it.  It 
18  further  contended  that  the  jury  might  well  have  doubted 
ihe  accuracy  of  the  witness  who  testified  to  having  seen  a 
person  on  the  train,  of  which  Leahy  was  a  brakeman,  setting  up 
e  brake  witii  a  club.  That  witness  was  an  engineer  who,  at  the 
time,  had  charge  of  a  locomotive  to  which  was  attached  a  train  of 
cars  then  in  motion,  on  a  road  which*  at  that  point,  runs  near  de- 
fendant's road.  As  both  trains  were  moving  at  some  distance  from 
each  other,  it  is  claimed  that  he  was  not  in  a  position  to  observe 
accurately  the  actions  of  a  brakeman  on  the  neighboring  train. 
There  were  circumstances  which  the  jury  might  properly  consider 
la  determining  whether  Leahy  used  a  club  in  settiog  up  the  brake 
on  that  occasion.  The  jury  bad  an  opportunity  for  observing  the 
appearance  and  manner  of  the  witnesses  introduced  by  both  sides, 
and  of  insi>ecting  the  club  and  broken  wheel.  Experiments  aisp 
were  made  in  the  presence  of  the  jury,  the  result  of  which  may 
have  greatly  influenced  their  verdict.  How  much  enlightenment 
the  jury  majr  have  derived  from  these  circumstances  cannot  be  esti- 
mated by  this  court.  Therefore,  a  case  is  not  presented  in  which 
we  would  be  authorized  to  bold  that  the  evidence  is  insufficient  to 
justify  the  verdict  of  the  jury  and  the  decision  of  the  court  on 
motion  for  a  new  trial. 

Judgment  and  order  affirmed. 
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Thobmton,  J.,  Boss,  J.y  McEee,  J.,  and  Mobsison,  0.  J.,  oon« 
onrred. 

Mtbioe,  J.,  dissenting:  As  I  understand  the  testimony,  there  is 
no  conflict  as  to  the  proposition  that  the  deceased  was,  at  the  time 
of  the  occurrence,  endeavoring  to  '*  set  np  "  the  brake  with  the  use 
of  a  brake-club;  that  the  use  of  a  club  was  prohibited  by  the  defen- 
dant, and  that  such  use  contributed  directly  to  the  calamity.  I 
therefore  dissent. 

As  to  the  other  points  referred  to  in  the  foregoing  oisinion,  I 
agree  with  my  associates. 


NOTES. 


In  Shay  t.  Thompson,  Wisconsin  Supreme  Court,  18  N.  W.  Bep.  473, 
it  was  held  that  where  two  voluntarily  fight  each  other,  either  may 
recover  from  the  other  for  the  injury  suffered.  The  court  said:  "  The 
parties  own  adjoining  farms,  and  had  a  personal  difficulty  concerning 
the  sufficiency  of  the  line  fence  between  their  respective  farms.  On  a 
certain  Sunday  in  August,  1882,  they  met,  quarreled  about  the  fence, 
and  fought.  Although  they  were  both  old  men,  it  is  but  just  to  say  they 
fought  with  great  spirit  and  brutality.  The  defendant  is  the  larger  and 
probably  the  stronger  man,  and  had  the  best  of  the  fight.  He  gouged 
both  eyes  of  the  plaintiff,  and  it  is  claimed  that  the  sight  of  one  of  them 
is  x>cnnanently  impaired.  This  action  is  to  recover  damages  for  such 
injuries.  *  *  *^  The  jury  were  also  instructed  as  follows:  'If  two, 
in  anger,  fight  together,  each  is  liable  to  the  other  for  the  actual  injoiy 
inflicted.  If  you  find  that  the  plaintiff  and  defendant  by  common  con- 
sent, in  anger,  fought  together,  and  that  the  plaintiff  was  actuaUy 
injured  in  said  fight  by  the  defendant,  the  plaintiff  is  entitled  to  recover 
from  the  defendant  the  actual  damages  resulting  from  said  injury,  but 
not  exemplary  damages.'  This  instruction  is  fully  sustained  by  the 
authorities  cited  by  counsel  for  the  plaintiff.  These  are  2  Greenl.  £v., 
§85;  Oomm.  v.  Oolberg,  119  Mass.  350;  S.  C,  20  Am.  Bep.  328;  Adams 
V*  Waggoner,  33  Ind.  531;  Stout  v.  Wren,  1  Hawks.  420;  Bell  v.  Hansiey, 
3  Jones'  Law  (N.  C. ),  131 ;  Exodus,  xxi,  18, 19.  These  authorities  go  upon 
the  principle  that  the  fighting  being  unlawful,  the  consent  of  the  plaintiff 
to  fight  is  no  bar  to  his  action,  and  he  is  entitled  to  recover.  We 
believe  the  rule  is  one  of  sound  public  x>olicy,  and  we  do  not  hesitate  to 
incorporate  it  into  the  jurisprudence  of  this  State." 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

{Continued.) 
BiPABiAH  Pbopbixtobs  axd  Ripabian  Rigbts  oh  Fbivatk  Stbbaics. 

The  decision  in  Van  Sickle  y.  Haines  is  subject  to  some  modification 
in  respect  to  one  of  its  conclusions,  by  the  legislation  of  Congress. 
The  court  expressly  held  that  a  patent  granted  by  the  United  States  to 
a  private  person  conveying  the  full  legal  title  to  a  tract  of  what  had 
been  public  land  situated  on  the  bank  of  a  stream,  although  all  the  rest 
of  the  land  on  its  banks  was  still  public,  ipso  facto,  and  necessarily,  so 
far  as  the  patentee's  riparian  rights  to  the  stream  were  concerned,  cut  off 
and  annulled  all  rights  to  use  the  waters  of  the  same  stream  as  a 
public  stream  acquired  by  prior  appropriation  and  held  by  parties  who 
were  not  private  riparian  proprietors.  The  reasons  for  the  conclusion 
were,  that  the  appropriation  of  the  waters  of  streams  running  over  the 
public  lands  was  wholly  permissive;  the  right  of  the  appropriator  could 
never  become  complete  against  the  United  States  by  adverse  use,  but  it  was 
a  new  license  or  privilege,  subject  to  be  revoked  and  abrogated  at  any 
time  by  the  United  States,  and  that  a  patent,  by  which  the  full  legal 
title  of  the  United  States  with  all  of  its  incidents  was  conveyed  to  the 
patentee,  necessarily  clothed  such  patentee  with  all  rights  over  the  land 
which  had  belonged  to  the  United  States,  and  conveyed  to  him  the 
land  entirely  free  from  all  claims  to  the  water  of  the  stream  growing  out 
of  the  prior  appropriation  and  uses.  On  principle  and  in  the  absence  of 
contrary  legislation,  the  correctness  of  this  ruling  cannot  be  doubted. 
It  has,  however,  been  modified  within  certain  limits  by  a  statute  of 
congress,  referred  to  twice  in  a  previous  number.  This  statute  provides^ 
in  substance,  that  the  waters  of  public  streams  may  be  appropriated, 
under  local  customs  and  laws  for  various  purposes  connected  with 
mining;  and  that  when  such  appropriations  have  been  made  from 
the  waters  of  a  public  stream,  patents  subsequently  issued  by  the 
United  States  to  private  persons,  shall  be  subject  to  the  rights  of 
the  appropriator,  and  conditions  reserving  or  protecting  such  existing 
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rights  ahall  be  incorporated  into  the  patent/  The  result  is,  that 
when  the  waters  of  a  stream  flowing  wholly  oyer  the  public  land 
haye  been  appropriated  for  a  purpose  recognized  and  protected  by  the 
statutes  of  congress,  and  a  patent  is  subsequently  issued  by  &e  United 
States  to  a  private  person  conveying  the  title  to  a  tract  of  land  on  the 
banks  of  the  same  stream,  the  patentee  takes  his  title  and  must  enjoy 
his  rights  as  a  riparian  proprietor  subject  and  subordinate  to  the  already 
existing  rights  of  the  prior  and  actual  appropriator.  On  the  other  hand« 
whenever  the  waters  of  a  stream  flowing  wholly  over  the  public  land  have 
not  been  appropriated  at  all  for  any  purpose,  or  whenever  they  have  been 
appropriated  for  a  purpose  not  recognized  and  protected  by  the  congress 
sional  legislation,  and  a  patent  is  issued  by  the  United  States  to  a 
private  person  conveying  a  tract  of  land  on  the  banks  of  the  same  stream, 
in  either  case  the  patentee  obtains,  as  incidents  of  his  title,  the  full  and 
complete  rights  of  a  private  riparian  proprietor  on  the  stream.  His  title 
to  the  extent  of  his  right  as  riparian  proprietor  is  paramount  to  any 
subsequent  appropriation  from  the  stream  as  a  public  stream;  and  hiB 
rights  in  the  stream  are  as  perfect  and  complete  when  he  is  the  sole  pri- 
vate proprietor  on  its  banks,  as  when  all  the  lands  on  its  banks  are  held 
by  privato  owners. 

Assuming,  as  has  been  shown,  that  the  ''  riparian  rights  "  of  private 
**  riparian  proprietors  "  on  natural  running  streams  in  this  state  of  Cal- 
ifornia, are  expressly  excepted  from  the  operation  of  the  title  concerning 
water  rights  in  the  civil  code,  are  wholly  untouched  by  its  proviaionB, 
and  are  left  existing  in  eveiy  respect  as  though  it  had  not  been  enacted, 
we  are  now  in  a  position  to  ascertain,  with  more  certainty  and  definite- 
ness,  the  nature  and  extent  of  these  rights,  and  what  uses  of  the  waten 
they  confer  upon  or  withhold  from  the  "  riparian  proprietor." 

The  series  of  decisions  heretofore  cited  show  most  conclusively  thatall 
of  the  fundamental  common  law  doctrines  concerning  the  riparian  rigbti 
of  private  riparian  proprietors,  which  were  so  fully  and  ably  expounded 
in  the  Nevada  case,  have  been  adopted  by  the  California  court,  and  rec- 
ognized as  forming  a  part  of  the  California  law.  While  the  reasons  for 
these  doctrine  have  not  been  explained  at  such  length  in  the  California 
cases,  and  while  the  authorities  upon  which  they  rest  have  not  been  so 
exhaustively  quoted,  yet,  upon  a  comparison  of  the  various  decisions,  it 
will  appear,  beyond  a  possibility  of  a  doubt,  that  all  of  the  essential  and 
important  doctrines  of  the  common  law  as  discussed  and  formulated  by 
the  NeVada  court  in  the  case  of  Yan  Sickle  v.  Haines,  have  been  accepted 
and  affirmed  by  the  supreme  court  of  California  in  repeated  decisions. 
To  present  this  conclusion  in  the  clearest  light,  I  give,  even  at  the  ex- 
pense of  repeating  what  has  already  been  said,  a  brief  sunuoazy  of  those 
dicisions. 

'  R.  a  of  U.  &  aec  2S88. 
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14  ui'lialjd  that  the  right  of  the  priyate  riparian  pvoprietor^is  an  inei- 
daat-olhia  ownanfaip  of  land  on  the  bank  of  tiie  stxeam^  and  exista.aa  a 
neaesHiy  oonaeqnenee  of-  siieh  ownenhip,  and  does  not  in  the  sUghtest 
depand  upon  the  faoi  of  an  actual  appropriation  of  the  water  baring 
been  made  by  himself  or  by  any  other  riparian  proprietor  on  the  aame 
■tiaain^'  The  right  to  the  water  is  not  an  absolute  property  in  all  tine 
watav^imthoriDiig  any  riparian  proprietor  to  oonsume  it  entirely;  it  is  a 
right  tiiai  the  stream  should.  tK)ntinue  to  flow  along  in  its  natural 
ehamidl  as  it  has  been  aooustomed  to  flow,  and  give  tiie  riparian  prO"* 
prietor  the  usufruct  of  the  water  as  it  passes  along  his  land  bordering 
on  the  stream;  and  this  right  belongs  equally  to  all  the  private  proprie- 
tors on  the  banks  of  the  same  stream,  subject  only  to  the  advantage 
which  position  gives  to  those  higher  up  the  stream  over  proprietors 
lower  down.'  The  law  recognizes  certain  natural  uses  which  are  para- 
mount to  all  others,  and  these  include  the  use  of  water  for  household  and 
domeetic  purposes,  washing,  drinking,  cooking,  etc. ,  and  its  use  for  water- 
ing stock.  It  may  be  doubted  whether  these  *'  natural  uses"  embrace 
anything  more  than  these  two  purposes.  From  these  paramount  natural 
uses  originates  the  only  advantage  which  the  common  law  gives  to  one 
riparian  proprietor  over  smother  or  others  on  account  of  his  relatively 
superior  position.  A  proprietor  higher  up  on  the  stream  may  use  as 
much  of  the  water  as  is  reasonably  necessary  for  his  own  domestic  and 
household  purposes  and  for  the  watering  of  his  own  stock,  even  though 
the  amount  left  flowing  down  the  stream  is  thereby  so  much  diminished 
that  there  is  not  enough  left  to  supply  the  needs  of  the  lower  proprietor 
or  proprietors  for  the  same  purposes.  But  the  use  for  these  purposes 
by  a  proprietor  higher  up  the  stream  must  be  reasonable  in  amount, 
and  reasonable  in  its  methods  and  instrumentalities.*    . 

In  addition  to  these  natural  and  paramount  uses,  which  necessarily 
eonsnme  the  portion  of  water  used,  each  riparian  proprietor,  by  virtue 
of  his  tuufiruot^  may  use  the  water  of  the  stream  as  it  passes  along  by  or 
through  his  land,  for  any  other  lawful  purpose,  prorided  he  returns  all 
of  the  water,  undiminished  in  amount  and  undeteriorated  in  qualify, 
into  the  natural  channel  of  the  stream  before  it  leaves  his  own  land  and 
enters  upon  that  of  the  adjacent  proprietor  below  him;  and  provided, 
also,  he  does  not  thereby  interfere  with  the  similar  and  equal  right  of 
the  proprietor  upon  the  immediately  opposite  bank  of  the  stream  where 
his  own  land  abuts  upon  only  one  bank — that  is,  when  the  stream  does 
not  flow  through  his  own  land.  In  this  manner  any  riparian  owner  may 
use  the  water  of  a  stream  for  propelling  machinery  on  his  own  land,  pro- 
vided he  returns  all  the  water  into  the  natural  channel  before  it  leaves 

*Pope  T.  Kfngmftn,  64  GaT.  8;  Greiffhton  *Id. 

▼.  Ersns,  08  Id.  65;  Terrea  v.  Knipe,  28  Id.  *Id:  lee  Ferreft  ▼.  Knipe,  mtpra* 
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his  own  land,  and  does  not  impair  its  qnaliiy;  and  to  this  end  he  may 
oonstmot  a  dam  in  the  stream  upon  his  own  land,  provided  he  does  not 
interfere  with  ihe  land  of  proprietors  above  him  by  the  backwater,  and 
does  not  invade  the  rights  of  a  proprietor  immediately  opposite  to  him- 
self on  the  other  bank  of  the  stream.  These  rights  are  conferred  by  the 
common  law  upon  all  of  the  proprietors  owning  lands  upon  the  same 
stream.  Any  proprietor  may,  of  course,  obtain  more  extensive  rights  by 
grant  from  others,  or  by  prescription.  How  far  the  right  of  the  ripaiian 
proprietor  includes  the  right  to  use  and  consume  the  water  for  purposes 
of  irrigation,  remains  to  be  considered.  J.  N.  P. 

[  TO  BB  ooKnxniED.] 


Oir.  Ot.  Nev.]    U.  T.  Oo-  of  N.  T.  v.  N.  A  O.  B.  B.  Oo.  701 


CmOUIT  COUBl,  DISTRICT  OF  NEVADA. 
Union  Tbust  Oompant  of  New  Yobk 

V. 

Nevada  and  Obeoon  Bailboad  Company. 


MOBANETAL.   V.   MoMUBEAY  ET  AL. 

March  f9th,  1884. 

Railboad  Bonds— Ovbb  Issue.— Where  a  railroad  oompany  had  contracted  that  it  would 
not  issue  its  first-mortgage  bonds  in  excess  of  ten  thousand  dollars  per  mile  of  completed  road, 
but,  aubseqnent  to  the  sale  of  its  first-mortgage  to  that  extent,  it  did  issue  its  bonds  in  excess 
of  such  an  amount;  Hdd,  that  such  over  issue  was  void  as  M;ainst  the  holders  of  the  bonds 
regulariy  issued  to  the  extent  limited,  none  of  the  holden  ot  such  over-issue  being  innocent 
purdiasers,  for  value. 

R.  M.  Clarke^  for  the  complainants. 

W.  E.  F.  Deal  and  Wm.  Webster^  for  the  respondents. 

Sabin,  D.  J.  The  above  entitled  suits  are  submitted  npon  the  same 
testimony. 

The  first  entitled  snit  was  brought  in  this  conrt  by  the  Union 
Trust  Company  of  New  York,  to  foreclose  a  certain  trust  deed,  ex- 
eonted  by  tne  Nevada  and  Oregon  Bailroad  Oompanv  to  secure  the 
payment  of  certain  first-mortgage  bonds  (three  hundred  and  ten  in 
number,  of  the  denomination  of  one  thousand  dollars  each)  and  cou- 

Sons,  executed  by  said  railroad  company,  in  the  payment  of  which 
efanlt  had  been  made.  In  that  suit  an  interlocutory  decree  was 
entered  August  7,  1883,  final  decree  being  reserved  until  the  testi- 
mony should  be  taken  and  submitted  in  the  two  cases. 

The  second  suit  was  brought  by  complainants,  who  are  the  owners 
of  said  three  hundred  and  ten  bonds,  secured  by  said  trust  deed« 
foreclosed  in  the  first-named  suit. 

The  object  of  this  second  suit  is  to  have  declared  fraudulent  and 
void,  as  a^gainst  complainants,  an  issue  of  one  handred  and  forty- 
seven  bonds  of  said  railroad  company  (of  the  value  of  one  thousand 
dollars  each),  and  claimed  by  respondents  to  be  equally  secured  by 
said  trust  deed  with  the  three  hundred  and  ten  bonds  held  by  com- 
plainants. 

The  pleadings  are  somewhat  voluminous.  The  bill  alleges  that  on 
{he  25th  of  April,  1881,  said  railroad  company  duly  executed  three 
thousand  bonds,  of  the  value  of  one  thousand  dollars  each,  bearing 
eight  per  cent,  interest,  payable  a.  d.  1930,  interest  payable  semi- 
annually, and,  in  default  of  payment  of  interest  when  due,  the  prin- 
cipal should  become  due  at  the  option  of  the  holder  of  the  bonds. 

On  the  same  date  said  railroad  company,  to  secure  the  payment  of 
said  bonds,  duly  executed  to  the  Union  Trust  Company  of  New 
Tork,  in  trust  for  the  bondholders,  a  mortgage  upon  its  franchise 
and  property  in  the  state  of  Nevada.  These  bonds  were  to  be  of  no 
walidity  until  certified  to  by  said  trust  company.  The  trust  company 
to  only  six  hundred  of  these  bonds.     Of  these  bonds,  so 
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certified,  complainants  pnrchased  three  hnndred  and  ten,  for  yalue, 
paying  therefor,  as  shown  by  the  testimony,  two  hundred  and  forty- 
eight  thousand  dollars. 

The  bill  further  alleges  that  these  bonds  were  so  purchased  by 
complainants  on  the  distinct  and  positive  agreement,  by  said  rail- 
road company,  that  no  more  than  ten  thousand  dollars  of  said 
bonds  should  be  issued  for  each  completed  mile  of  said  road,  as  the 
same  should  be  built;  that  only  thirty-one  miles  of  said  road  were 
ever  completed;  that  said  railroad  company  wrongfully  procurred 
from  said  trust  company  the  two  hundred  and  ninety  bonds,  remain- 
ing from  said  six  hundred  bonds  so  certified,  and  has  in  fraud  of  the 
rights  of  complainants  wrongfully  disposed  of  one  hundred  and  forty- 
seven  of  the  same. 

The  respondents  deny  that  said  railroad  company  ever  made  or 
entered  into  any  agreement  by  which  it  was  limited  to  an  issue  of 
bonds  at  the  rate  of  ten  thousand  dollars  per  mile  of  completed 
road,  or  at  -any  limited  rate  whatever.  Ana  it  alleges  that  respon- 
dents are  bonafidt  purchasers  of  said  one  hundred  forty-seven  bonds, 
without  notice,  for  value,  and  are  entitled  to  all  of  the  benete 
arising  to  them  as  such. 

In  examining  the  testimony  it  will  be  well,  to  avoid  confusion,  to 
note  these  facte  in  reference  to  the  date  of  the  oiganization  of  the 
''Nevada  and  Oregon  Bailroad  Oommny/'the  defendant  in  tiiis 
action,  and  the  organization  of  "The  ITevada  and  Oregon  Bailroad 
Company, "the  predecessor  in  interest  of  said  company,  defendant 
The  names  of  the  companies  are  the  same,  excepting  that  the  definite 
article  ''the"  is  not  prefixed  to  the  railroad  company  defendant  in 
this  suit. 

"The  Nevada  and  Oregon  Bailroad  Company"  was  organised  in 
-Nevada  on  the  first  of  June,  1880.  Its  object  was  to  oonstmct  a 
railway,  three  hundred  miles  in  length,  more  or  less,  with  various 
brancnes.  The  proposed  line  of  railway  was  divided  in  "divisions," 
with  appropriate  names  for  each  division.  The  portion  of  the  line 
extending  from  Beno  to  Beck  with  Pass,  and  northerly,  was  called 
the  "Beno  division,"  and  is  so  named  and  called  by  witnesses  in 
the  testimony.  On  the  twenty-sixth  of  August,  1880,  this  company 
entered  into  a  contract  with  one  Thomas  Moore  for  the  constmotion 
of  the  road.  By  that  contract  said  company  agreed  "  that  fifty- 
year-eight-per-cent.  first-mortgage  bonds,  to  {he  extent  only  of  ten 
thousand  dollars  per  mile,  and  capital  stock  to  the  extent  of  only 
twenty  thousand  dollars  per  mile  for  the  first  one  handled  and 
eighty-five  miles  will  be  issued." 

In  providing  for  making  payments  to  Moore  for  the  work  whan 
completed,  said  contract  further  provided  for  the  payment  to  him  of 
"  one  hundred  thousand  dollars  in  lawful  monev,  and  three  hundred 
and  ten  thousand  dollars  in  the  first-mortgage  bonds,  and  four  ban- 
dred  and  fifty  thousand  dollars  in  the  capital  stock  of  said  railroad 
stock,  for  the  Beno  division,  as  far  as  iBeckwith  Pass,  being  thirtf 
miles,  more  or  less.* 
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On  the  fourth  of  December,  1880,  said  railroad  company  and  Mid 
Moore  entered  into  another  contract  in  reference  to  building  the 
road. 

This  contract  provided  that  the  Beno  division  should  be  first  con- 
structed from  Bene  to  Beckwith  Pass,  the  company  to  pay  at  a  cer* 
tain  prescribed  rate  should  the  distance  exceed  thirty-one  miles. 

Section  6  of  this  contract  is  as  follows:  ''  The  company  shall  de^ 
posit  with  a  trustee  in  New  York,  on  or  before  January  10,  a.  d.  1881, 
ten  thousand  dollars  in  cash  and  the  four  hundred  and  fifty  thousand 
dollars  stock,  and  on  or  before  January  25,  1881,  the  three  hundred 
and  ten  thousand  dollars  in  first-mortgage  bonds." 

Sectioo  7.  *'  Nothing  in  this  contract  is  to  be  construed  as  abating 
or  impairing  any  portion  of  the  contract  of  August  26,  a.  n.  1880, 
which  is  hereby  extended  in  all  matters  not  conflicting  with  the  pro- 
visions of  this  instrument/*  etc.  *  *  *  * 

Section  8«  ^'The  entire  stock  to  be  issued  upon  the  line  from 
Beno  to  the  temporary  terminus,  as  herein  stated  ('at  a  point  near 
Beckwith  Pass;'  see  see.  1),  shall  be  limited  to  six  hundred  thousand 
dollars,  without  reference  to  any  excess  in  distance  over  thirty  miles^ 
and  the  first-mortgage  bonds  upon  the  same  to  three  hundred  and 
ten  thousand  dollaura. 

On  the  same  day,  December  4, 1880,  said  company  and  said  Moore 
entered  into  another  contract,  by  which  Moore  was  to  construct  one 
humdced  and  seventy  miles  of  said  road  from  Beckwith  Pass  to  the 
Oregon  line  **  on  the  same  basis  as  agreed  upon  for  the  first  thirty 
miles  of  said  division/'  and  the  company  agreed  to  pay  therefor  ''  a 
total  of  five  hundred  thousand  dollars  in  cash  and  one  million  seven 
hundred  thousand  dollars  in  first-mortgage  bonds,  the  same  being 
total  issue  upon  said  line  and*  two  million  eight  hundred  and  fifty 
thousand  dollars  in  the  capital  stock." 

The  issue  of  fiirst-mortgage  bonds  being  at  the  rate  of  ten  thousand 
dollars  per  mile. 

On  the  first  day  of  February,  1881,  said  Moore  and  said  company 
entered  into  another  contract,  the  company  having  failed  to  make 

Siyments,  as  stipulated  in  the  former  contract^  for  work  done  by 
core  on  this  line  from  Beno  to  Beckwith  Pass — ^these  thirty-one 
miles. 

Section  3  of  this  contract  provided :  *  *  The  party  of  the  second 

Eart  is  to  deliver  to  the  party  of  the  first  part  the  four  hundred  and 
f ty  thousand  dollars  of  stock  as  soon  as  engrossed  and  certificates 
can  be  signed,  and  the  three  hundred  and  ten  thousand  dollars  first- 
mortgage  bonds  as  soon  as  engrossed  and  can  be  properly  signed, 
and  all  on  or  before  March  31,  proximo." 

This  contract  was  not  to  impair  any  former  contracts  made  between 
the  parties. 

On  the  twenfy^fth  day  of  April,  1881,  the  ''  Nevada  and  Oregon 
Bailroad  Oompany"  was  organized,  the  company  defendant  in  this 
action.  Its  object  was  the  same  as  that  of  * '  The  Nevada  and  Oregon 
Bailroad  Company."    It  was  the  successor  of  the  last-named  cor* 
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poration,  and  by  transfer  and  assignment  it  succeeded  to  all  its 
rights,  property,  franchises  and  contracts,  and  debts  also. 

By  contract  entered  into  with  Moore  on  the  twenty-sixth  of  April, 
1881,  the  defendant  corporation  adopted,  ratified  and  confirmea  all 
of  the  contracts  hereinbefore  mentioned,  and  renewed  them  in  all 
respects  with  Moore. 

On  the  twenty-fourth  of  May,  1881,  Moore  and  the  defendant  cor- 
poration extended  for  one  year  the  contract  entered  into  by  Moore 
and  "  Nevada  and  Oregon  Bailroad  Company  "  for  the  bnUding  of 
the  one  handred  and  seventy  miles  of  road  from  Beokwith  Pass  to 
the  Oregon  line. 

Moore  went  on  nnder  these  various  contracts,  and  graded  thirty- 
two  miles  on  the  first  section  north  from  Reno,  and  commenced 
grading  on  the  one  handred  and  seventy  miles  running  north  from 
eckwith  Pass.  He  also  laid  about  seventeen  miles  of  track  from 
Beno  northerly,  and  provided  certain  rolling  stock  and  oth^  mate- 
rials. 

Moore  became  embarrassed,  and  on  about  November  16,  1881, 
abandoned  his  contracts  and  left  the  state. 

From  that  time  forward  the  company  assumed  the  management 
of  the  road  and  conducted  its  future  operations  as  best  it  could.  The 
company  was  in  a  very  embarrassed  condition.  It  was  lately  in 
debt  and  without  money  or  resources  of  any  kind  to  meet  its  liabili- 
ties. It  had  attempted  to  build  and  equip  a  railroad,  without  first 
having  provided  any  adequate  means  for  so  doing. 

On  the  twenty-fifth  of  March,  1882,  Moore,  as  party  of  the  first 

Eart,  the  railroad  company,  defendant,  of  the  second  part,  D.  W. 
lalch,  H.  J.  McMurr^iy,  A.  H.  Manning,  W.  F.  Berry  and  O.  A. 
Bragg,  of  the  third  part,  and  AlviiFBurt,  as  trustee,  of  the  fourth 
part,  entered  into  an  agreement,  the  object  of  which  was  to  adjust^ 
as  therein  provided,  the  then  unsettled  business  matters  between 
Moore  and  the  railroad  company. 

This  contract  recognizes  the  fact  that  the  railroad  company  had 
issued  to  Moore  these  three  hundred  and  ton  first-mortgage  honds; 
that  he  had  negotiated  them  with  Moran  Brothers,  complainants  in 
the  second  above  entitled  suit;  that  he  had  been  paid  for  two  hnn- 
.  dred  and  ten  of  said  bonds  by  Moran  Brothers,  and  that  they  held 
the  remainder  of  said  bonds,  subject  to  contract  with  Moore,  to 
be  paid  for  as  the  road  was  completed. 

Hy  this  contract  Moore  surrendered  his  rights  in  these  bonds  for 
the  benefit  of  the  railroad  company,  wbich  subsequently  drew  the 
monev  due  upon  them.     Section  11  of  this  contract  is  as*ifollowB: 

*'  The  parties  of  the  second  and  third  part  hereby  covenant  and 
agree  for  themselves  and  the  other  stockholders,  and  for  the  creditors 
of  the  party  of  the  first  part,  as  follows,  viz. :  *  *  *  (6)  That 
no  second  mortgage  shall  be  made,  issued  or  recorded  upon  said 
railroad  or  any  portion  thereof. 

''That  the  issue  of  first-mortgage  bonds  thereon  shall  be  limited 
to  ten  thousand  dollars  per  mile  of  completed  road,  or  such 
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amonnt  that  the  anntial  interest  charge  thereon  shall  not  exceed 
eight  hundred  dollars  per  mile  of  completed  road,  and  also  that  the 
issue  of  capital  stock  of  said  company  shall  be  limited  to  twenty 
thousand  dollars  per  mile  of  said  railroad/' 

Pursuant  to  this  contract,  on  the  twenty-sixth  of  April  following, 
Moore  and  Moran  Brothers  joined  in  a  communication  to  Balch, 
as  president  of  said  railroad  company,  informing  him  of  the  terms 
upon  which  he  can,  as  the  road  is  completed,  draw  upon  complain- 
ants for  seyenty-fiye  thousand  dollars,  the  balance  due  upon  these 
one  hundred  bonds.  These  funds  were  so  drawn,  and  with  them  the 
road  was  completed — ^the  thirty-one  miles. 

It  should  be  noted  that  this  contract  of  May  25, 1882,  was  entered 
into  by  Balch,  as  president  of  and  on  behalf  of  said  railroad  com- 
pany, pursuant  to  a  resolution  of  the  board  of  directors  of  said  com- 
pany, adopted  January  13, 1882,  prior  to  his  departure  from  Eeno 
to  ffew  York  for  the  purpose  of  endeavoring  to  effect  a  settlement 
of  the  business  of  the  company.  And  this  contract,  if  not  formally 
ratified  by  the  directors  of  the  company  by  resolution  adopted  to 
that  effect,  was  actually  ratified  by  the  company  by  its  acting  upon 
it — carrying  out,  to  some  extent  at  least,  its  provisions,  and  accept- 
ing the  benefits  arising  therefrom,  and  especially  in  drawing  and 
using  the  balance  due  upon  the  one  hundred  bonos  paid  by  Moran 
Brothers  after  its  execution. 

Now  all  of  these  various  contracts  conclusively  show  this,  that  this 
railroad  company,  defendant  and  its  predecessor,  had  repeatedly 
contracted  with  Moore,  and  promised  and  held  out  to  the  public  that 
upon  no  part  of  the  line  of  its  road  should  there  be  issued  more 
than  ten  thousand  dollars  in  first-mortgage  bonds  for  each  mile  of 
completed  road.  It  was  upon  this  condition  and  agreement  that 
Moran  Brothers  purchased  these  bonds.  Oharles  Moran,  one  of 
the  complainants,  testifies  that  the  railroad  company  issued  its  cir- 
culars to  that  effect;  that  he  saw  them;  that  this  limitation  was  the 
condition  in  the  purchase  of  the  bonds;  that  they  would  not  have 
iidvanced  eleven  thousand  dollars  per  mile  upon  the  road.  He  is 
supported  in  this  by  the  testimony  of  Moore,  Fowler  and  Balch, 
and  by  every  contract  in  evidence  executed  either  by  the  railroad 
company,  defendant,  or  by  its  predecessor,  and  subsequently  rati- 
fied by  the  Nevada  and  Oregon  Ilailroad  Company.  And  this  testi* 
imony  is  wholly  uncontradicted. 

Can  we  believe  that  these  complainants  did,  or  that  anv  business 
man  or  firm  would,  make  advances  to  this  or  any  railroad  company 
upon  its  first-mortgage  bonds  and  no  limit  be  fixed  upon  the  amount 
of  issue  of  such  bonds  ? 

These  various  contracts,  in  evidence,  were  affirmed  and  reaffirmed 
by  this  railroad  company,  defendant,  in  every  subse()uent  transaction 
wherever  the  issue  of  first-mortgage  bonds  is  mentioned. 

The  limitation  upon  the  issue  of  first-mortgage  bonds  is  the  sole 
condition  which  gave  the  bonds  value  and  made  it  possible  to  ne- 
gotiate them;  and  whoever  purchased  any  of  these  first-mortgage 
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bonds  upon  the  faith  of  this  raUroad  ocxnupany ,  as  pledged  in  these 
contracts  with  Moore,  limiting  the  amount  of  issne*  is  as  much  en- 
titled to  the  benefit  of  those  contracts  in  this  reqMct  as  though  they 
had  been  made  with  the  purchaser  himself. 

These  contracts,  though  private  as  to  Moore,  inure  to  the  benefit 
of  all  in  privity  with  him  in  the  purchase  of  any  of  those  bonds 
upon  the  faith  of  the  company  therein  plighted. 

If  this  corporation,  defendant,  can  now  set  those  contracts  aside, 
can  absolve  itself  from  its  obligations,  repeatedly  affirmed,  and 
especially  so  by  its  contract  of  March  25,  1882,  and  after  it  has 
drawn  from*  complainants,  Moran  Brothers,  seventy-five  thousand 
dollars  by  virtue  of  that  contract — if  this  can  be  done  is  it  not  time 
tiiat  men  cease  to  enter  into  contracts  ? 

The  directors  of  this  railroad  company  knew  of  these  ooatraots; 
ihey  were  officially  bound  to  know  of  them,  and  had  affirmed  all  of 
them  which  were  made  prior  to  the  oiganization  of  the  corporation, 
defendant 

It  is  manifest  from  the  evidence  that  they  knew  and  realized  that 
the  issue  of  these  first-mortgage  bonds  was  limited  to  ten  thousand 
dollars  per  mile  of  completed  road,  and  it  cannot  be  seriously  con- 
tested. 

Moore  abandoned  his  contracts  and  left  the  state  in  Noyember, 
1881. 

The  company  then  undertook  the  management  and  completion  of 
Hie  thirty-one  miles  of  road.  The  position  of  the  directors  was  far 
from  being  a  pleasant  one.  Many  of  them  had  advanced  their  entire 
means  to  aid  the  company,  with  then,  but  little  prospect  or  hope  of 
recovering  their  advances.  The  directors  were  importuned  and 
harassed  by  creditors  of  the  company  on  every  side* 
.  Upon  this  point  Balch,  president  of  the  company,  testifies:  '*One 
time,  I  remember,  we  were  in  session,  and  a  lot  of  fellows  came  in 
there  and  wanted  to  hang  us.     That  is  the  kind  of  talk  we  had." 

These  one  hundred  and  forty-seven  bonds  had  not  then  been 
issued;  they  were  issued  afterwards.  Was  it  "  that  kind  of  talk" 
which  finaliy  caused  them  to  be  issued,  and  against  the  better  judg- 
ment of  the  board  of  directors  ? 

From  March  ?6,  1882,  to  November  20,  following,  the  board  had 
been  acting  under  the  contract  of  date .  March  25,  1882,  made  be- 
tween Moore,  the  company,  Balch  and  others  and  Burt,  recognising 
its  obligations  and  accepting  its  benefits.  But  the  afiairs  of  the 
company  grew  no  better  during  this  time,  and  on  the  twentieth  of 
KoYcmber  a  resolution  was  adopted  by  the  board  directing  the 
president  of  the  company  to  draw  these  two  hundred  and  ninety 
bonds  from  the  trust  company  and  to  negotiate  them.  It  is  not  a 
matter  of  surprise  that  he  found  no  sale  for  them  for  cash — ^no  one 
who  wished  to  part  with  his  money  for  them. 

It  cannot  be  contended,  under  the  evidence,  that  any  of  the 
holders  of  these  one  hundred  and  forty-seven  bonds,  respondents 
in  this  second  suit  are,  in  any  legal  sense,  innooent  pforohasets 
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flieroof  ioT  TAlfie.  Not  one  of  them  was  sold  to  any  of  said  to- 
spondents  for  casb.  Not  a  dollar  obas^ed  hands  upon  their  trans- 
fer. Tbey  were  each  and  all  of  them  issued  to  persons  who  held 
pre-existing  claims,  or  demands,  against  the  oompanj,  or  against 
the  directors,  or  against  Moore,  which  had  been  assumed  by  the 
company,  or  for  services  rendered,  or  to  be  rendered  to  the  com- 
pany. There  is  no  conflict  of  testimony  on  this  point.  Some  of 
the  respondents  merely  hold  them  as  security  for  debts  due  them 
irom  the  persons  to  whom  they  were  originally  issued. 

The  creditors  of  the  company  eyidently  took  the  bonds,  as  they 
were  all  the  company  had  to  give,  and  the  company  issued  them 
with  a  liberal  hand. 

I  cannot  bnt  hold  that  this  issne  of  these  one  hundred  and  forty- 
seven  bonds  was,  and  is,  wholly  fraudulent  and  void  as  against  Mo- 
ran  Brothers,  complainants  in  this  second  suit. 

And  such  is  the  judgment  of  the  Court  thereon. 

To  hold  otherwise  would  be  doing  great  wrong,  not  only  to  com- 
plainants, bnt  to  all  persons  who  repose  faith  in  the  solemn  contracts 
and  obligations  of  men  or  corporations. 

The  legality  of  the  issue  of  these  two  hundred  and  ninety  bonds, 
and  the  disposal  of  these  one  hundred  and  forty-seyen  of  the  same, 
is  the  real  matter  to  be  determined  in  this  suit. 

It  is  immaterial  to  complainants  what  might  be  the  judgment  of 
the  court  upon  the  action  of  the  board  of  directors  in  auditing  and 
allowing  against  the  railroad  company  the  various  claims  and  de- 
mands, aggr^ating  this  large  sum  of  one  hundred  and  forty-seven 
thousand  dollars.  This  subject  is  not  properly  before  the  court  in 
this  suit.  The  single  issue  here  is,  and  m  which  both  parties  are 
alike  interested,  are  the  holders  of  any  of  these  one  hundred  and 
forty-seven  bonds  entitled  to  come  in  and  share  with  Moran  Brothers, 
complainants,  in  the  proceeds  arising  from  the  sale  under  the  trust 
deed,  foreclosed  in  the  first  entitled  suit. 

The  court  has  adjudged  that  they  are  not — at  least  not  until  com- 
plainants shall  be  met  paid  the  amounts  due  them,  with  interest  and 
eoste,  from  the  proceedls  arising  from  such  sale. 

A  large  amount  of  testimony  has  been  taken  upon  this  outside 
issae,  but  the  court  does  not  feel  called  upon  to  decide  or  consider 
ibis  branch  of  the  case. 

The  railroad  company  defendant,  or  the  stockholders  therein, 
might  seek  to  ayoid  and  set  aside  the  action  of  the  board  of  direct- 
ors, in  asBoming  any  or  all  of  the  claims  and  demands  which  were, 
by  the  board  of  dixeotors,  audited  and  allowed  against  the  oom- 

But  the  yoioe  of  the  company  is  not  heard  in  its  own  behalf  in 
this  ease.  The  .personal  interest  of  the  directors  in  this  suit  has 
risen  snf>erior  to  that  of  the  company  which  they  represent.  A  very 
large  majority,  in  amount,  of  the  claims  audited  and  allowed  by  the 
b«Murd  of  directors,  and  for  which  these  bonds  were  issued,  were  the 
penooal  claims  and  demands  of  the  directors  themselves — and 
embraced  almost  every  conceivable  demand. 
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Shonld  any  one  care  to  ezamine,  in  the  light  of  the  law,  the  action 
of  this  board  of  directors  in  the  management  of  the  affairs  of  the 
company,  the  following  anthorities  will  be  found  applicable  and 
instractive:  Fierce  on  Iiail  roads,  pp.  36,  dO;  Field  on  CorporationSi 
sees.  162  to  167,  172  to  175  and  notes;  Ferry  on  Tmsts,  207,  8U; 
City  of  San  Diego  ▼.  S.  D.  k  L.  B.  fl.  Co.  44  Cal.  106;  Wilbur  t. 
Lynd,  49  Cal.  290:  Forbes  ▼.  McDonald,  64  Cal.  98;  Chamberlaia 
V.  W.  Q.  Co.  Id.  103;  1  L.  C.  in  Eqnity  (H.  k  W.).  208-222;  C.  C. 
Co.  y.  Sherman,  30  Barb.  653;  Wardell  v.  Bailroad  Co.  103  U.  & 
661. 

Tested  by  these  anthorities,  the  action  of  this  board  of  dixeoton 
would,  in  many  respects,  be  subject  to  criticism,  at  least. 

Let  final  decrees  be  entered  in  each  of  the  above  entitled 
in  accordance  with  the  opinion  herein  expressed. 


CIRCUIT  COURT,  DISTRICT  OF  OREGON. 
Dundee  Mobtoage  and  Trust  Investment  Co.  v.  Huohes. 

Decided  April  96,  2884. 

LlABILITT   OF    AtTORNST  ON   EXAMINATION  OF    TiTLB    TO  HSAL    PROFKRTT.—A   aifplami 

to  a  money  lender  for  a  loiin  of  three  thouund  dollars  and  offered  his  note  therefor,  aeiwfii 
by  a  mortgage  on  certain  leal  pn'pert^ ;  B.  the  attorney  of  the  mon^y  lender,  examined  tl» 
title  to  the  real  property  and  furnished  the  latter  a  c  ertificate  to  the  effect  tiixt  AV  title  wai 
goodi  nd  the  pr«<perty  unini-nmbered,  and  therenp*  n  the  loan  wv>  made  on  the  tenns  pv«K 
poeed;  subsequently  and  before  the  maturity  of  tne  note  it  wan  assigned  to  the  plaiwlaff,  who 
foreclosed  the  moitgsee  and  sold  the  property,  when  it  was  foimd  that  it  was  inci.mbeied  bf 
a  piior  mortgage,  so  tnat  the  plaintiff  did  not  realize  the  amount  of  bin  debt  by  fourthoosaad 
aeven  hundred  and  ninety-four  dollars  and  th  rty-five  cents.  Hekt,  that  there  «  as  no  fHri nty  «l 
contract  between  B  and  the  pLaiutiff,  and  that  he  waa  not  liable  to  the  latter  for  the  ~ 


Action  for  damages.    The  opinion  states  the  facts. 

William  H,  EJlnger,  for  the  plaintiff. 

JEllis  J.  Hughes,  in  propria  peraoria,  for  the  defendant. 

Deady,  J.  This  action  is  brought  to  recoyer  among  other  ibingi^ 
damages  to  the  amount  of  five  thousand  three  hundred  and  twelve 
doUars  and  thirty-five  cents,  for  losses  alleged  to  have  been  soft- 
tained  on  tviro  loans  on  note  and  mortgage  amounting  to  three 
thousand  three  hundred  dollars,  upon  the  certificate  of  uie  defend- 
ant, as  an  attorney  at  law,  concerning  the  title  of  the  bonrower  to 
the  mortgaged  premises  and  the  condition  of  his  estate  therein. 

From  what  I  conceive  to  be  the  legal  effect  of  the  statement  of  the 
first  clause  of  action  in  the  complaint  as  amended,  it  appears  that 
"  about "  AprU  28,  1877,  the  Oregon  and  Washington  Trust  Invest- 
ment Company,  was  a  corporation  formed  under  the  laws  of  Cheat 
Britain,  and  resident  in  Dundee,  Scotland,  and  engaged  in  loaning 
money  in  Oregon  upon  note  and  mortgage;  that  the  defendant^  who 
was  then  a  practicing  attorney  in  this  state,  was  employed  bj  said 
corporation  to  examine  the  title  and  condition  of  the  real  propwtj 
offered  as  security  by  any  one  applying  to  said  corporaticm  lor 
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loan;  that  at  this  time  a  loan  of  three  thousand  dollars  was  made  by 
said  corporation  to  0.  W.  Shaw,  on  his  promissory  note  payable  to 
its  order  on  Jane  1,  1882,  with  interest  at  the  rate  of  ten  per  oentnm 
per  annnm,  and  secured  by  a  mortgage  on  certain  real  property  then 
owned  by  said  Shaw,  upon  which  the  defendant  certified  there  was 
no  prior  lien  or  encumbrance;  that  on  December  19,  1879,  said  cor- 
poration "  amalgamated  "  with  the  plaintiff  and  ''  assigned  "  thereto 
*'all  its  mortgages,"  including  '*  all  claim,  right  and  interest  to  or  in 
or  growing  out  of  this  loan  to  Shaw,"  who  is  now  ''the  owner  and 
holder  thereof,"  of  which  the  defendant  had  notice;  that  in  1882  the 
plaintiff  requested  the  defendant  '*to  foreclose  said  mortgage,"  and 
in  the  course  of  the  proceeding  therefor  it  was*  ascertained  and  de- 
termined by  the  decree  of  this  court  that  the  same  was  subject  to  a 
prior  mortgage  on  the  premises,  so  that  the  whole  amount  realized 
Dj  the  plaintiff  on  said  loan  was  nine  hundred  and  thirty- 
eight  dollars  and  twenty-five  cents;  and  that  said  Shaw  is  insol- 
Tent. 

The  second  cause  of  action,  as  appears  from  the  original  com- 
plaint, is  upon  a  certificate  giyen  by  the  defendant  to  the  Oregon 
and  Washington  savings  bank,  another  British  corporation  engaged 
in  loaning  money  in  Oregon  on  note  and  mortgage,  as  to  the  title  of 

Eiropertv  taken  by  said  corporation,  as  a  security  for  a  loan  of  three 
nndred  dollars  made  to  H.  H.  Howard  on  November  27,  1876,  on 
hia  promissory  note  payable  on  December  1,  1877,  with  interest  at 
the  rate  of  twelve  per  centum  per  annum,  to  the  effect  that  said 
Howard  was  the  owner  in  fee  of  the  same  and  that  it  was  unincum- 
bered; that  in  1883  said  corporation  ''found  out"  that  said  prop- 
erty was  not  owned  by  said  Howard,  so  that  the  whole  amount  of 
said  loan  was  lost;  that  Howard  is  insolvent,  and  the  plaintiff  is 
now  "the  assignee"  and  "owner"  of  all  the  "  assets"  of  said  cor- 
poration. 

The  defendant  demurs  to  both  these  statements,  for  that  they  do 
not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

In  the  first  statement  it  is  alleged  that  the  loss  arising  from  the 
insufficiency  of  the  security  for  the  loan  was  sustained  by  the  O.  & 
W.  T.  I.  Go. ,  and  that  the  defendant  now  owes  to  said  corporation 
tte  fall  amount  thereof,  to  wit,  four  thousand  seven  hundred  and 
ninety-four  dollars  and  Ihirty-five  cents;  and  it  is  also  alleged  that 
file  plaintiff  is  now  "  the  owner  and  holder  "  of  the  mortgage,  not- 
withstanding it  appears  that  the  same  has  been  "foreclosed  "  and 
merged  in  a  decree  of  this  court  and  partly  satisfied  from  the  pro- 
ceeds of  the  mortgaged  premises;  and  notwithstanding  the  further 
allegation,  that  the  defendant  "  now  owes  "  the  amount  of  this  loss 
to  l£e  O.  &  W.  T.  I.  Oo. 

But  none  of  these  contradictory  allegations  are  admitted  by  the 
demnrrer,  except  such  as  the  law  adjudges  to  be  true  (Freeman  v. 
Frank,  10  Abb.  670;)  and  those  which  are  mere  conclusions  of  law 
and  not  thereby  admitted  at  all:  Branham  v.  The  Mayor,  etc.,  24 
Gal.  602;  Hall  v.  Bartlett,  9  Barb.  297. 
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This  aotion  is  brought  upon  the  hvpoAeBis  tliat  the  dafcudnntii 
noir  liable  to  the  plaintiff  for  this  losib  but  the  allegation  that  he 
**  now  owes  "  the  amount  thereof  to  the  O.  A  W.  T.  L  Co«  is  uttoiiv 
at  varianoe  therewith.  He  cannot  be  liable  on  this  aeoonni  to  beta 
of  them  at  the  same  time. 

Again,  it  is  alleged  that  the  defendant  '^goannteed"  that  the 
Shaw  property  was  clear  of  inenmbranoe.  Bat  this  is  a  mere  ooa- 
olnsion  of  law,  and  the  facts  stated  do  not  support  it  Upon  these, 
the  transaction  is  simply  an  employment  of  the  defendant  by  the 
O.  &  W.  T.  I.  Co.  to  examine  and  report  upon  the  title  and  ooadi* 
(don  of  real  property  offerred  as  security  for  a  loan  by  the  latter. 

Prima  facie,  there  is  no  element  of  guaranty  inrolYod  in  saoh 
employment.  The  defendant  only  undertook  to  bring  to  the  di^ 
chaige  of  his  duly  reasonable  skill  and  diligeoee.  He  did  not 
warrant  or  guaranty  the  correetness  of  his  work  any  more  than  a 
physician  or  a  mechanio  does. 

It  is  admitted  that  if  the  O.  &  W.  T.  I.  Co.  had  sustained  loss  by 
the  negligence  or  want-  of  skill  on  the  part  of  the  defendant  io  this 
matter,  the  right  to  recoyer  damages  for  the  same  might  be  aaaigiied 
to  the  plaintiff  and  it  could  maintain  an  aotion  thereon.  But  taking 
the  facts  of  the  case  according  to  their  legal  import,  and  eonstru^ 
ing  contradictoiy  allegations  according  to  the  law  of  the  easoi  the 
plaintiff  does  not  sue  as  the  assi^ee  of  a  cause  of  aetion  aoeming 
to  the  0»  &  T¥.  T.  I.  Co.  during  its  existenee  and  owaenhip  of  ths 
Bhaw  note  and  mortgage. 

The  only  thing  assigned  by  the  latter  was  this  note  and  mortoigek 
and  nothing  appearing  to  the  contrary,  presumably  the  oonaideina* 
tion  therefor  was  equal  to  its  par  yalue.  It  does  not  appear  tiiea 
that  the  assignor  eyer  lost  anything  by  reason  of  the  inoorreetneas 
of  the  defendant's  certificate.  Nor  could  the  insnffieienoy  of  the 
surety  be  absolutely,  if  at  all,  determined  until  the  maturifc]^  of  the 
note  in  1882,  while  the  assignment  to  the  pkdn^  was  made  in  18T9. 

The  only  question  then  really  in  this  case  is  whetiier  the  deisn* 
dant  is  liable  on  this  certificate  to  any  one  but  his  emjdoyerp  theO. 
4  W.  T.  L  Co. 

The  defendant  maintains  that  he  is  not,  while  tiie  plainiilf 
tends  he  is;  not  on  the  ground  of  priyi^  of  contract 
them,  or  that  it  was  aware  of  the  existence  of  the  certificate* 
acted  on  it  or  was  misled  by  it,  but  on  tiie  ground  that  the  oertifr> 
cate  was  a  necessary  preliminary  to  the  contract  of  loaning,  and, 
therefore,  an  integral  part  of  that  contract,  operating,  of  oouna*  as 
an  assurance  or  security  to  the  person  about  to  ma&  the  lean,  but 
as  much  a  part  of  the  transaction  as  the  mort^pige  itself. 

This  question  has  been  decided  by  the  supreme  court  in  flavingi 
Bank  y.  Ward,  100  U.  S.  196. 

The  case  was  this :  A,  an  attorney  employed  by  B  to  examiaaand 
report  on  the  title  of  the  latter  to  a  certam  lot  of  ground,  certified 
that  it  was  *'  good,**  upon  which  certificate  B  procured  a.  loan  from 
O  and  gaye  a  mortgage  on  the  property  as  security,    li  turned  oot 
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4uit  B  had.  parted  with  the  title  to  the  property  prior  to  the  date  of 
tiie  certifioate-Hi  fact  tiiat,  in  the  exercise  of  reaaouable  oare,  might 
liaye  been  learned  from  the  records.  The  security  having'  proved 
vrorthleaa,  and  B  being  insolvent,  G  lost  his  money  and  brought  suit 
iigainst  A  for  damages. 

The  court  held  in  the  language  of  the  syllabus:  ''  That  there  be- 
ing neither  fraud,  collusion  or  falsehood  oy  A,  nor  privity  of  con- 
tract between  him  and  0,  he  is  not  liable  to  the  latter  for  any  loss 
sustained  by  reason  of  the  certificate." 

True,  Mr.  Chief  Justice  Waito,  with  whom  concurred  Justices 
8wayne  and  Bradley,  delivered  a  dissenting  opinion,  not  upon  the 
{general  question  however,  but  on  tjhe  special  ground,  that  it  ap- 
peared that  A  gave  his  client  the  certificate  in  question  with  knowl- 
«d^e  or  reason  to  know  that  he  intended  to  use  it  in  a  business  trans* 
action  with  a  third  Dersoa  as  evidence  of  the  facto  conteined  therein» 
iind  was,  therefore,  liable  to  each  person  for  any  loss  rosulting  from 
a  reliance  on  such  certificate  in  any  particular,  which  might  have 
been  prevented  by  the  exercise  of  ordinary  care  and  skill  on  the  part 
of  A* 

Bufc  that  is  not  this  case.  The  defendant  prepared  this  certificate 
at  the  inatance  and  for  the  use  of  his  client,  the  O.  A  W.  T.  L  Co., 
and  none  other.  Kor  was  there  anything  in  the  nature  of  the  buai<> 
neas  that  informed  him,  or  gave  him  any  reason  to  believe,  that  any 
other  person  would  be  called  upon  to  act  upon  it  or  part  with  any 
ri^t  or  thing  of  value  on  the  strength  of  tne  representations  con- 
teined in  iU  8uch  a  certificate  made  at  the  instence  <^  the  owner 
of  the  property  may  be  used  to  influence  a  third  person  to  make  a 
loan  thereon.  But  a  certificate  'made  for  the  information  of  the 
lender  is  presumably  made  for  his  use  alone,  and  when  the  loan  is 
made  ana  the  aecority  accepted  it  i»  fundus  ofilcio~ha^  performed 
ito  office. 

The  defendant  is  liable  to  the  O.  &  W.  T.  L  Oo.  for  any  loss  sus- 
tained by  it  on  account  of  any  error  or  mistake  in  the  certificate, 
arising  from  a  want  of  ordinary  professional  skill  and  care  in  Uie  . 
preparation  of  it,  and  not  otherwise.  But  he  is  not  so  liable  to  the 
plaintiff  or  any  third,  person.  There  is  no  privity  of  contract  be- 
^aen  Uiem  or  any  relation  whatever. 

Thia  ruling;  is  also  mainteined.  in  Houseman  v.  Oirard  M.  B.  A; 
li.  Association,  81  Pa.  St.,  256,  in  which  it  was  held  that  the 
recorder  of  deeds  is  liable  in  damages  for  a  false  certificate  of  title, 
but  only  to  the  party  who  employs  him  to  make  the  search  and  not 
his  assignee  or  aliens.  And  m  Winterbottom  v.  Wright,  10  Mee. 
A  Wels.  (Excheq.),  109,  it  was  held  that  although  the  maker  of  a 
carriage  is  liable  to  the  person  for  whom  he  makes  it,  for  any  loss 
or  injury  arising  directly  from^  negligence  in  ito  construction,  that 
he  was  not  so  liable  to  any  third  person  who  might  use  the  same, 
for  the  reason  there  was  no  privity  of  contract  between  them. 

The  stetement  of  the  second  cause  of  action  is  of  the  same  char- 
acter as  the  first;  and  it  is  also  defective  in  not  steting  absolutely 
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that  the  certificate  is  untrue.  The  allegation  that  in  1883  the  bank 
**  found  out "  that  Howard  did  not  own  the  property  is  not  in  form 
or  effect  an  ayerment  that  he  did  not  own  the  same  and  had  not 
title  thereto  at  the  date  of  the  certificate.  It  does  not  appear  to 
have  been  ''found  out"  in  any  jadiciai  proceeding  that  the  certifi- 
cate was  untrue  in  this  respect;  and  while  it  may,  ncTertheless,  be 
shown  in  this  action  to  be  a  fact,  it  must  first  be  alleged,  so  thai 
issue  can  be  taken  on  it. 

Because,  in  1883,  the  bank  was  of  the  opinion  that  Howard  had 
no  title  to  the  land,  that  did  make  it  so,  and  the  statement  of  that 
irrelevant  matter  is  not  an  allegation  by  the  plaintiff  that  he  waa 
not  the  owner  thereof. 

Neither  does  it  appear  that  the  bank  ever  made  any  assignment 
of  this  note  and  mortgage  to  the  plaintiff  or  of  any  claim  that  ma^ 
haye  accrued  to  it  against  the  defendant  for  a  loss  sustained  by  li 
on  account  of  any  error  in  this  certificate.  The  allegation  that  the 
plaintiff  is  now  the  ''assignee"  and  "owner"  of  the  '* assets"  of 
the  bank  is  far  too  yague  and  indefinite  to  include  this  note  and 
mortgage,  or  such  claim,  if  there  is  one.  The  owner  of  wfaai 
' '  assets  ?  "  For  aught  that  appears,  the  bank  may  have  parted  with 
this  note  and  demand  before  the  plaintiff  became  the  owner  of  its 
assets.  Unless  it  is  shown  when  the  assignment  was  made,  and  ttiat 
the  bank  was  then  the  owner  of  this  "  asset,"  the  plaintiff  does  not 
show  itself  entitled  to  maintain  this  action,  even  upon  its  theory  of 
the  law  and  the  defendant's  liability.  The  allegation  that  the 
plaintiff  is  "  now  "  the  assignee  and  owner  of  the  assets  of  the  bank 
implies,  it  is  true,  an  assi^ment  {kt  sometime,  but  it  cannot  be  as- 
sumed in  fayor  of  the  plaintiff  that  it  was  more  than  a  day  before 
the  commencement  of  this  action — January  9,  1884. 

But  there  is  no  direct  .allegation  in  the  statement  of  any  loss  on 
the  mortgage  or  of  the  facts  necessary  to  show  one.     The  state* 
ment  that  the  loan  was  lost  to  the  bank,  appears  to  be  a  mere  in- 
ference from  the  fact  that  the  bank  was  of  the  opinion  that  the 
.  mortgagee  had  no  title. 

And  if  there  was  such  allegation,  and  it  appeared  therefrom  that 
the  loss  was  sustained  b^  the  plaintiff,  the  defendant  is  not  liable  for 
it;  while  if  it  was  sustained  by  the  bank  the  defendant  is  not  liable 
to  the  plaintiff  therefor,  unless  it  should  further  appear  that  the 
ri^t  of  action  thereon  has  been  duly  assigned  to  it. 

The  demurrer  is  sustained  to  both  statements. 
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Shively  v.  Welch  bt  al. 

Decided  AprU  il,  1884. 

Dbcibiok  of  the  Tide  Land  Comhisbioners.— The  commissioners  under  the  acts  of  1872 
aod  1874,  to  dispose  of  the  state  tide  lands,  were  authorized  to  decide  who  wfur  entitled,  in 
certain  cases,  to  be  preferred  as  a  purchaser  thereof,  and  their  determination  of  the  matter 
cannot  be  questioned  elsewhere,  except  for  an  error  of  law  or  a  fraud  extrinsic  and  collateral 
to  the  contest,  by  which  a  full  and  fair  hearing  of  the  matter  was  prevented. 

SsTTLEB  IJkder  THE  DoNATiOK  AcT. — It  cloes  not  appear  that  James  Welch  was  ever  a 
'*  settler  *'  under  thelavrs  of  the  provisional  government  or  the  donation  act  upon  the  donation 
patented  to  John  M.  Shively  and  wife;  and  if  he  was,  upon  his  abandonment  of  all  such 
d^m  Uiereto  in  1860,  and  before  he  was  entitled  to  the  grant,  his  wife  had  no  interest  in  it 
or  the  consideration  received  therefor. 

OONVETANCE  TO  ONE  PERSON   UPON  A  CONSIDERATION  MOVINO   FROM  ANOTHER.— In  1860 

John  M.  Shively,  in  consideration  that  James  Welch  abandoned  his  claim  to  be  a  "  settler  " 
upon  the  former's  donation  claim,  conveyed  a  certain  portion  thereof  to  said  Welch,  and  a 
like  portion,  including  blocks  5  ana  13  in  Shively's  Astoria,"  to  his  wife  Nancy:  HeUly  that 
Nancy  did  not  hold  said  blocks  under  her  husband  but  the  grantor,  Shively,  and  therefore  she 
was  entitled  under  the  acts  of  1872  and  1874  (Ses.  L.  129. 76)  to  purchase  the  tide  land  in  front 
of  aaid  blocks,  although  her  husband  had  quit-claimed  tne  same  to  Shively  in  1850. 

Suit  to  declare  the  defendants  trustees  and  for  a  conveyanoe. 
The  opinion  states  the  facts. 

Frederick  K.  Strong,  for  the  plaintiff. 
E.  C,  Bronaughy  for  the  defendants. 

Deadt,  J.  This  suit  is  brought  by  the  plaintiff,  John  M.  Shiyely,  to 
have  the  defendants,  Nancy  Welch,  James  W.  Welch,  Joseph  N. 
Dolph  and  W.  W.  Upton,  declared  to  be  the  trustees  of  the  plaintiff  for 
certain  tide  lands  conveyed  to  said  Nancy  by  the  commissioners  for 
the  sale  of  school  lands,  under  and  by  virtue  of  the  act  of  October 
28,  1872  (Ses.  L.  129),  on  August  28,  1876— the  same  being  known 
as  block  111,  in  front  of  shore  block  13,  in  the  town  of  Astoria, 
Oregon,  and  the  west  half  of  each  of  the  blocks  41,  46  and  145 
lying  in  front  of  the  west  half  of  block  5  in  said  town,  and  of  the> 
alleged  value  of  more  than  five  thousand  dollars. 

The  cause  was  heard  on  a  demurrer  to  the  amended  bill,  from 
which  latter  it  appears:  That  in  March,  1844,  the  plaintiff,  John 
M.  Shively,  was  a  ''settler,"  under  the  laws  of  the  provisional  gov- 
ernment, on  a  tract  of  public  land  on  the  south  bank  and  near  the 
mouth  of  the  Columbia  river,  containing  640.56  acres,  and  laid  off 
a  town  thereon  containing  121  blocks  divided  into  lots,  and  extend- 
ing from  ordinarv  high  water  to  the  southward,  and  commonly 
known  as  ''Shively's  Astoria;"  and  on  April  18,  1846,  he  bargained 
and  sold  by  an  instrument  in  writing  to  James  Welch  the  undivided 
one-half  of  said  land  and  blocks  except  about  twenty  lots;   that 

Erior  to  March  13,  1850,  the  plaintiff,  with  the  consent  of  Welch, 
dd  off  additional  blocks,  numbered  from  122  to  150,  both  inclusive, 
the  same  being  situate  almost  wholly  in  front  of  said  tract  of  land 
and  between  ordinary  high  and  low  water  mark;  and  on  said  day 
said  Shively  and  Welch  divided  the  premises,  so  far  as  surveyed » 
into  blocks,  between  them,  and  by  their  deeds  quit-claimed  the  same 
to  each  other.  That  upon  the  passage  of  the  donation  act  (Sep- 
tember 27, 1850;  9  stat.  497)  the  plaintiff  became  and  was  a  qualified, 
married  ''settler'*  on  said  land  under  said  act,  and  had  been  such 

Kg.  la-). 
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settler  for  more  than  fonr  years  prior  thereto, to  the  knowledge  of  said 
Welch,  who,  nevertheless,  now  disputed  the  plaintiff*s  right  to  bold 
said  land  as  a  donation  under  said  act,  by  reason  of  the  premises; 
and  for  the  purpose  of  settling  said  dispute  on  Fepruary  18, 1860, 
the  plaintittand  his  wife,  Susan  L.,  in  pursuance  of  an  arrangement 
with  said  Welch  to  that  effect,  conveyed  by  deed,  with  a  general 
warranty,  to  the  latter  and  his  wife  ifancy  each  one-fourth  of  the 
unplatted  portion  of  said  donation  and  certain  of  the  blocks  afore- 
said, in  number  about  one-fourth  of  the  whole  number  surveyed. 
That  the  conveyance  to  said  Nancy  included  the  blocks  6  and  13 
aforesaid,  and  was  made  to  her  at  the  request  of  her  husband,  and 
upon  the  consideration  and  for  the  purposes  aforesaid,  and  not 
otherwise,  and  thereupon  said  Welch  ceased  and  withdrew  his  oppo- 
sition to  ike  plaintiff's  claim  to  the  premises  as  a  donee  under  the 
donation  act,  and  thereafter,  on  January  24, 1866^  a  patent  was  duly 
issued  thereunder,  conveying  the  east  half  of  the  aonation  to  the 
plaintiff  and  the  west  half  to  his  wife  Susan  L.  That  blocks  111  and 
145  are  wholly  below  ordinary  high  tide,  and  were  represented  on 
the  map  of  ''Shively's  Astoria"  as  being  each  300  feet  square, 
bounded  on  all  sides  by  streets  and  were  included  in  the  quit-claim 
of  March  13,  1860,  made  by  Welch  to  the  plaintiff,  and  said  block 
111  is  immediately  in  front  and  north  of  tne  shore  block  13  in  the 
west  half  of  said  donation,  from  which  it  is  separated  on  said  map 
by  Wall  street,  while  block  146  is  immediately  m  front  and  north  of 
shore  block  6  in  the  east  half  of  said  donation,  from  which  it  is 
separated  on  the  map  by  Hemlock  street;  that  both  Wall  and 
Hemlock  streets  are  now  below  ordinary  high  water  mark,  and  block 
13  is  more  than  one-fourth  and  block  6  near  one-sixth  below  said 
line;  but  in  1866,  at  the  date  of  the  official  survey  of  the  Shivelj 
donation,  a  small  portion  of  the  west  end  of  Wall  street  was  above 
the  meander  line,  while  such  line  ran  diagonally  through  the  whole 
length  of  Hemlock  street  in  front  of  block  6,  so  as  to  leave  about 
three-fourths  of  the  same  above  said  line,  and  about  one-fifth  of 
block  13  was  below  said  line. 

On  March  7, 1881,  the  plaintiff  and  wife  conveyed  the  latter's  half 
of  the  donation,  with  certain  exceptions  not  material  to  this  case, 
to  Milton  Elliott,  and  on  the  day  following  he  conveyed  the  same  to 
the  plaintiff. 

On  September  3,  1875,  Nancy  Welch  applied  to  the  commission- 
ers of  the  state  for  the  sale  of  school  land  to  purchase  the  tide  lands 
lying  in  front  of  blocks  6  and  13,  under  the  state  act  of  October  28, 
1872,  ''  to  provide  for  the  sale  of  tide  and  overflowed  lands  on  the 
sea  and  shore  coast "  (Ses.  L.  129),  and  the  act  of  October  29, 1874 
(Ses.  L.  76))  amendatorv  thereof,  as  the  owner  of  said  blocks,  and 
represented  that  said  tide  land  was  not  held  bv  any  person  claiming 
by,  through  or  under  her,  or  any  one  through  whom  she  claimed, 
which  representation  the  bill  alleges  to  have  been  false  to  the  know- 
ledge of  the  party  making  it,  who  then  knew,  as  it  is  alleged,  that  the 
plaintiff  was  the  **  equitable  owner"  of  the  property  and  entitled  to 
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pnrohase  the  same  from  the  state,  an4  that  about  August  28,  1876, 
she  obtained  from  said  commissioners  a  conveyance  of  tiie  tide  land 
in  front  of  block  13  and  the  west  half  of  block  6,  including  block 
111  and^  the  west  half  of  block  145,  while  the  plaintiff  at  the  date  of 
both  said  application  and  conveyance  was  an  applicant  in  due  form 
of  law  for  the  purchase  of  said  tide  lands,  and  was  the  only  person 
entitled  to  purchase  the  same  under  said  act. 

On  October  19, 1876,  the  defendants  James  Welch,  Joseph  N.  Dolph 
and  W.  W.  Upton  procured  a  conveyance  from  said  Nancv  Welch  of 
an  undivided  one-iourth  of  said  tide  lands;  and  it  is  alleged  that 
the  *  *  title  **  of  said  Kancy  is  ^'  fraudulent  and  void,'*  as  against  the 
plaintiff,  and  that  the  conveyance  to  her  co-defendants  was  made 
without  consideration,  and  received  by  them  with  full  knowledge  of 
the  premises. 

The  defendants  for  cause  of  demurrer  to  the  amended  bill,  among 
others,  allege :  First,  that  the  question  of  who  was  entitled  to  the 
conveyance  from  the  state  was  determined  by  the  commissioners,  and 
their  decision,  in  the  absence  of  fraud,  cannot  be  reviewed  by  the 
court;  second,  that  Nancy  took  the  land  aud  blocks  conveyed  to  her 
by  the  plaintiff  '*  free  from  any  contracts  of  her  husband  concerning 
the  appurtenances  or  riparian  rights  belonging  to  said  land;"  and 
third,  that  there  is  no  equity  in  the  bill. 

The  location  of  blocks  41  and  46  is  not  definitely  shown  by  the 
bill,  but  it  may  be  gathered  therefrom  that  they  are  in  front  of  block 
6  and  beyond  block  145,  in  which  case  they  are  in  deep  water  and 
below  the  line  of  ordinary  low  tide,  and,  therefore,  not  tide  lands. 
Besides,  it  appears  from  the  bill  that  block  41  is  in  the  deed  of 
February  16,  1860,  executed  by  the  plaintiff  and  wife  to  Nancy 
Welch,  with  warranty,  which  estops  the  plaintiff  from  now  claiming 
any  right  or  interest  therein  as  against  said  Nancy. 

This  being  so,  counsel  for  the  plaintiff  consents  that  the  bill  may 
be  considered  dismissed  as  to  these  two  blocks. 

The  act  of  1872,  under  which  Nancy  Welch  purchased  the  tide 
land  in  question,  provides  that  the  owner  of  any  land  fronting  on  or 
bounded  by  the  shore  of  any  '*  bay,  harbor  or  inlet  on  the  sea  coast" 
of  Oregon,  shall  have  the  right  to  purchase  from  the  state  all  the 
tide  land  belonging  thereunto  in  front  of  such  owner  (sec.  1). 

The  commissio)iers  for  the  sale  of  school  lands — the  governor, 
treasurer  and  secretary  of  state — are  authorized  to  sell  such  lands 
to  the  owner  of  the  land  that  abuts  or  fronts  thereon  on  proof  of 
such  ownership  (sees.  2  and  3).  And  if  the  application  to  purchase 
is  not  made  by  the  owner  within  twelve  months  from  the  passage  of 
the  act,  then  such  tide  lands  may  be  purchased  by  any  citizen  or 
resident  of  Oregon  (sec.  -5), 

By  the  amendment  of  1874  section  1  was  extended  to  tide  lands 
on  rivers  and  their  bays  in  which  the  ^'  tide  ebbs  and  flows, "excluding 
the  Wallamet,  ''the  tide  and  overflowed  lands"  on  which,  were 
thereby  directly  granted  to  the  owners  of  the  ndjacent  property; 
and  section  5  was  amended  so  as  to  allow  the  adjacent  owner  three 


716  West  Ooast  Bepobteb.  £Oir»  Ct.  Or. 

years  from  the  passage  of  the  act  within  which  to  applj  for  the 
purchase  of  tide  lands;  and 'to  provide  that  npon  an  application  to 
purchase  by  an^  one  other  than  the  owner  of  the  adjacent  land  or 
his  grantee,  notice  thereof  shall  be  given  to  such  owner  or  grantee, 
and  to  any  person  in  the  possession  of  such  tide  lands,  or  the  im- 
prover of  the  same,  who  snail  have  sixty  days  after  service  of  such 
notice  to  make  application  for  the  purchase  of  such  lands,  which 
application  shall  nave  preference  over  all  others;  and  all  appUca- 
tions  to  purchase  tide  lands  shall  be  accompanied  by  an  affidavit  of 
the  applicant  '*  setting  forth  the  ftict  that  such  land  is  not  held  by 
any  otner  person  under  a  deed  from  said  applicant  or  any  person 
under  whom  he  holds.'* 

The  land  in  the  territorv  of  Oregon,  including  the  beds  and  shores 
of  the  navigable  waters  below  ordinary  high  tide  or  water,  belonged, 

Srior  to  the  admission  of  the  state  into  the  union,  to  the  United 
•tates,  as  proprietor,  and  was  subject  to  its  jurisdiction  as  soverei|3;n. 
Upon  the  admission  of  the  state  into  the  union,  such  bed  and  shores, 
not  otherwise  disposed  of  by  the  United  States,  became  the  property 
of  the  state  in  its  soverej^  capacity  and  subject  to  its  junsdiction 
and  disposal:  Pollard  v.  Hagan,  3  How.  228;  Barney  v.  Keokuk,  94 
U.  S.  336;  Shively  v.  Parker,  9  Or.  504. 

The  United  States,  so  far  as  appears,  never  undertook  to  dispose 
of  any  of  the  shore  or  tide  lands  in  Oregon,  during  the  territorial 
period,  and,  therefore,  upon  the  admission  of  the  state  into  the  union, 
on  February  14, 1869,  (11  stat.  383),  the  same  became  subject  to  the 
control  and  disposition  of  the  latter.  In  pursuance  of  this  power, 
the  state  has  provided  for  the  sale  and  disposition  of  these  lands  by 
the  passage  of  the  act  of  1872  and  the  amendment  of  1874.  Under 
them,  Nancy  Welch ,  as  the  owner  of  the  adjacent  highland,  became 
the  purchaser  of  the  parcels  of  tide  land,  known  in  this  suit  as 
blocks  111  and  the  west  half  of  146. 

But  it  is  alleged  that  the  purchase  was  fraudulent  on  her  part,  be- 
cause she  falsely  represented  herself  to  be  entitled  to  purchase  the 
same  in  preference  to  the  plaintiff.  It  does  not  appear  from  the  bill 
in  what  this  fraud  consists  or  wherein  her  representation,  as  to  her 
qualifications,  is  false,  otherwise  than  that  her  conclusion  from  the 
admitted  facts,  as  to  her  right  in  the  premises,  may  have  been  erro- 
neous. 

But  the  question  of  Nancy  Welch's  right  as  a  preferred  purchaser 
arose  before  the  commissioners  charged  with  the  disposition  of  the 
land  upon  due  notice  to  the  plaintiff,  who,  I  suppose,  had  the  right 
and  did  contest  the  matter  before  them,  and  their  conclusion  or 
action  in  the  premises  cannot  be  questioQed  unless  for  error  in  the 
construction  or  application  of  the  law,  or  for  some  fraud  extrinsic 
and  collateral  to  the  contest,  by  which  the  plaintiff  was  prevented 
from  having  a  fair  and  full  hearing  before  the  commissioners.  At 
least  such  is  the  rule  laid  down  b^  the  national  courts  in  regard  to 
similar  proceedings  before  the  officers  of  the  land  department:    Ai- 
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ken  Y.  Ferry,  6  Saw.  79;  Yanoe  v.  Barbank,  101  U.  S.  519,  and  oases 
there  cited. 

In  the  course  of  the  business  before  the  commissioners  the  ques- 
tion arose  and  was  contested  as  to  which  of  the  two  applicants  was 
entitled  to  purchase  from  the  state  the  tide  land  in  question.  Their 
action  in  determining  such  a  question  is  in  all  respects  analagous  to 
that  of  the  officers  of  the  lana  office  in  determining  a  contest  before 
them,  and  should  receive  the  same  consideration  when  questioned 
in  the  courts. 

Now,  there  is  no  such  fraud  alleged  or  pretended,  as  would  vitiate 
the  decision  of  the  commissioners  in  this  case.  So  far  as  appears, 
Nancy  did  nothing  to  prevent  a  full  and  fair  hearing  of  the  matter 
by  the  commissioners  or  to  hinder  or  prevent  the  plaintiff  from 
presenting  his  claim  to  them  in  the  best  possible  light.  Presumably, 
the  facts  concerning  the  alleged  rights  of  the  adverse  applicants 
were  presented  to  the  commissioners  as  here  stated,  and  there  as 
here,  there  being  no  dispute  about  them,  they  as  a  question  of  law 
decided  the  contest  in  favor  of  Nancy.  And  now,  whether  the  mat- 
ter of  law  was  correctly  decided  by  tnem  is  the  only  question  in  this 
case. 

It  is  admitted  that  Nancy  was  the  owner  of  the  adjacent  highland, 
but  it  is  claimed  that  the  tide  land  was  ' '  held  "  by  the  plaintiff  under 
a  deed  not  from  Nancy,  but  from  James  Welch,  under  whom  it  is 
claimed  she  '^held"  the  highland,  and  therefore  her  right  to  pur- 
chase was  subordinate  under  the  act  to  that  of  the  plaintiff.  The 
argument  in  support  of  this  proposition  is,  that  Welch  having  in 
March,  1850,  quit-claimed  the  tide  blocks  one  hundred  and  eleven 
and  one  hundred  and  forty -five  to  the  plaintiff,  and  the  latter  having 
in  February,  1860,  at  the  instance  and  request  of  said  Welch  and 
upon  a  consideration  moving  from  him,  conveyed  the  blocks  five  and 
thirteen  to  Nancy,  therefore  Nancy  "held"  the  same  under  said 
Welch,  the  same  person  under  whom  the  plaintiff  ''held"  the  tide 
land  included  in  the  quit  claim  of  1850. 

Leaving  out  of  consideration  the  fact  that  neither  Shively  nor 
Welch  ever  had  any  right  to  or  interest  in  this  tide  land,  or  any 
right  to  purchase  the  same  until  and  except  for  the  act  of  1872;  and 
that  their  quit-claims  of  1850  did  not  estop  either  of  them  from  as- 
serting and  maintaining,  as  against  the  other,  any  after  acquired 
estate  or  interest  in  them  or  right  to  purchase  the  same  from  the 
state,  ^Rawle  on  Cov.  409;  Van  Rensselaer  v.  Kearney,  11  How. 
322;  Fields  v.  Squiers,  1  Deady,  379;  Lownsdale  v.  Portland,  Id. 
15,)  it  is  very  clear  that  Nancy  Welch  never  "held"  the  blocks  five 
and  thirteen  under  her  husband  James  Welch ;  but  I  cannot  rest 
this  conclusion  upon  the  argument  made  in  its  support  by  the  counsel 
for  the  defendants. 

That  argument  is  this — James  Welch,  at  the  date  of  the  convey- 
ances to  him  and  his  wife  in  1860  was  a  ''  settler  "  on  the  premises 
under  the  donation  act  and  in  the  compromise  then  made  between 
himself  and  Shively,  in  which  he  abandoned  his  claim  to  be  such 
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• 

''  settler/'  the  one-half  of  the  land  and  blocks  conveyed  hj  Shirelj 
in  consideration  of  such  abandonment,  was  oonveyea  to  I^ancj.  be- 
cause, as  Welch's  wife,  she  was  jointly  interested  with  him  in  the 
land  upon  which  he  was  a  settler  under  the  donation  act,  and,  there- 
fore, the  consideration  for  the  conveyance  from  Shivoly  to  her 
moved  from  her  and  not  her  husband,  whereby  she  '^ holds'*  under 
the  former  and  not  the  latter. 

But  there  is  no  warrant  upon  the  facts  stated  in  the  bill,  particu- 
larly when  considered  in  the  light  of  contemporaneous  history,  for 
concluding  that  Welch  was  ever  a  ''  settler  "  upon  this  land  under 
either  the  donation  act  or  the  laws  of  the  provisional  government 
True,  he  lived  upon  it,  but  only  as  the  purchaser  of  certain  parcels  of 
the  same  or  an  ioterest  thereof  under  and  from  such  a  settler--John 
M.  Shively.  After  the  passage  of  the  donation  act  in  September, 
1860,  he  probably  ascertained  that  his  quit-claim  from  Shively  was  not 
sufficient  to  pass  the  after-acquired  estate  which  the  latter  took 
under  the  donation  act,  and ,  therefore,  as  a  means  of  compelling  him 
to  make  the  same  good,  Welch  may  have  threatened  and  probably 
did  set  up  to  be  a  '*  settler"  on  the  land  under  the  donation  act. 
The  effect  of  this  claim  was  at  least  to  embarrass  and  delay  Shively 
in  the  assertion  and  maintenance  of  his  right,  as  such  settler,  in 
the  land  office.  Hence  the  so-called  compromise,  by  which  Welch 
abandoned  his  opposition  to  Shively's  claim  to  the  donation  and 
the  latter  conveyed  to  Welch  and  wife  with  warranty,  that  which  he 
had  quit-claimed  to  the  former  in  1850. 

But  even  if  Welch  had  been  the  "  settler "  on  the  land,  his  wife 
had  no  interest  in  the  premises  until  he  had  complied  with  the  law, 
so  as  to  be  entitled  to  the  grant.  His  abandonment  of  the  claim 
prior  to  that  time  was  his  own  act  and  for  his  own  benefit.  She  had 
nothing  to  relinquish  or  abandon:  Lamb  v.  Starr,  1  Deady,  360; 
Vance  v.  Burbank,.101  U.  S.  520. 

But  Nancy  Welch  haviuff  acquired  these  blocks  5  and  13,  by  a  di- 
rect conveyance  from  Shively, she  ''holds"  themunderhim.  Inother 
words,  she  derives  her  title  to  them  from  him.  And  it  is  altogether 
immaterial  who  furnished  the  consideration  for  such  conveyance. 
Because  a  husband  for  any  reason — as  love  and  affection  or  a  sense 
of  justice — ^furnishes  the  means  to  enable  his  wife  to  acquire  prop- 
erty or  even  purchases  the  same  outright  and  directs  the  oonvevance 
to  be  made  to  her,  she  does  not  "hold"  under  him.  Welch  waa 
not  tixe  owner  of  the  property  and  she  is  not  his  grantee.  They  are 
not  privies  in  estate — there  is  no  devolution  or  transmission  of  any 
interest  in  the  property  from  him  to  her.  But  she  holds  under  the 
grantor  in  the  conveyance  through  which  she  derives  her  title  and 
right,  and  to  which  her  husband  is  a  stranger. 

It  followsthat^ancy  Welch's  representation  or  claim  that  the  tide 
lands  in  question  were  not  "  held  by  an v  person  under  a  deed  from 
her  or  anv  person  under  whom  she  ''  held,  was  true  in  point  of  both 
fact  and  law,  and  the  commissioners  did  not  err  in  preferring  her  as 
a  purchaser  to  the  plaintiff.  The  plaintiff  is  not  entitled  to  any  relief 
on  this  bill,  and  the  same  is  dismissed. 
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SUPREME  OOUBT  OF  CALIFOBNU. 

No.  10,978. 

Ex  Pabtb  Kelly. 

In  Bank,    FiJUd  April  t8,  1884, 

BaTTEKT— JVDOKENT  iMFOeiNG  FlNE^  WITH  SUBSTTTDTIONAL  IlCPBISONMBKr.  — A  judgment 

of  a  jiistioe  of  the  peace  impoeing  a  nne  upon  a  defendant  convicted  of  battery,  and  order- 
ing a  subetitutional  imprieonment  until  such  fine  be  paid,  as  provided  in  Hection  1446  of  the 
pcaial  code,  cannot  direct  that  the  defendant,  while  so  imprisoned,  perform  labor  on  the 
streets,  or  other  public  works  of  the  city  of  Loe  Angeles.  Such  jud^^ent  is  not  authorized 
l^  the  act  of  Feoruary  20, 1872,  amending  the  charter  of  said  city. 

The  Sake—Dischaboc  on  Habeas  Corpus.— Such  judgment  is  a  unit,  and  if  one  portion 
of  it  is  without  the  jurisdiction  of  the  justice,  the  judgment  is  void,  and  on  an  application 
for  a  writ  of  habeas  oorinis  the  defendant  should  be  discharged.  On  such  proceeding  the 
supreme  court  cannot  exscind  the  void  portion  from  the  judgment  and  order  what  remains 
to  oe  carried  into  execution. 

Application  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

J.  I.  Oodfreyy  for  the  petitioner. 
8.  M.  White,  contra. 

^  Thobnton,  J.  Application  for  a  writ  of  habeas  corpus.  The  peti- 
tioner was  accused  and  conyicted  of  a  battery,  and  the  court  rendered 
the  following  judgment: 

"In  the  court  of  the  justice  of  the  peace,  for  the  township  of  Los 
AngeleSy  in  the  county  of  Los  Angeles,  state  of  California — ^B.  A. 
Ling,  J.  P. 

"The  peoole  of  the  state  of  California,  to  the  sheriff  of  the  county 
of  Los  Angeles,  greeting: 

"  Whereas,  John  Kel]^  has  this  day  been  convicted  before  me, 
B.  A.  Ling,  justice  of  the  peace  for  the  township  of  Los  Angeles, 
county  of  Los  Angeles  and  state  of  California,  of  the  crime  of  bat- 
tery, committed  in  said  Los  Angeles  township,  on  or  about  the  third 
day  of  April,  a.  d.  1884;  and  whereas,  upon  such  conviction,  I  did 
consider  and  adjudge  that  for  said  offense  the  said  John  Kelly  be 
fined  in  the  sum  of  six  hundred  and  fifty  dollars,  or  be  imprisoned 
in  the  county  jail  of  said  Los  Angeles  county,  in  the  proportion  of 
one  day's  imprisonment  for  every  dollar  of  the  fine  until  the  fine  be 
satisfied,  not  exceeding  six  hundred  and  fifty  days,  and  the  defend- 
ant to  be  discharged  on  payment  of  such  portion  of  said  fine  not 
satisfied  by  imprisonment  at  rate  above  specified;  and  whereas,  the 
said  John  JCelley,  although  requested  to  pay  said  fine,  has  not  P&id 
the  same,  these  are  therefore  to  command  you,  the  said  sheriff,  to 
take  and  receive  the  said  John  Eelly  and  imprison  him  in  the  county 
jail  of  Los  Angeles  county,  in  the  proportion  of  one  day's  imprison- 
ment for  every  dollar  of  the  fine,  until  said  fine  be  satisfied,  not 
exceeding  six  hundred  and  fifty  days,  and  the  defendant  to  be  dis- 
charged on  payment  of  such  portion  of  said  fine  not  satisfied  by 
imprisonment  at  the  rate  above  prescribed.  And  the  said  defendant, 
while  so  imprisoned,  perform  labor  on  the  streets  or  other  public 
works  of  the  city  of  Los  Angeles. 
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"  Given  under  my  hand,  at  the  township  of  Los  Angeles,  in  the 
count  J  of  Lbs  Angeles,  this  fourth  day  of  April,  A.  D.  1884. 

"R.  A.  LiNa, 
'*  Justice  of  the  peace  in  and  for  Los  Angeles  township  and 
county,  and  state  of  California." 

Battery  is  a  misdemeanor  and  '^  is  punishable  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both :    Penal  Code,  sec.  243. 

It  was  manif estlj^  not  the  intention  of  the  justice  of  the  peace  who 
tried  the  cause  to  impose  both  fine  and  imprisonment  as  a  penalty. 
If  that  had  been  his  intention  he  would  not  have  provided  in  the 
judgment  for  the  discharge  of  the  defendant  on  payment  of  the  fine, 
or  such  portion  of  it  as  remained  unsatisfied,  after  crediting  the  de- 
fendant with  that  portion  of  the  imprisonment  suffered,  at  the  rate 
of  one  dollar  a  day. 

It  was  clearly  the  intent  to  impose  a  penalty  of  a  fine,  and  in  case 
it  was  not  paid,  imprisonment  until  the  fine  was  satisfied,  at  the  rate 
indicated  in  the  judgment.  This  is  justified  by  section  1446  of 
the  penal  code,  which  reads  as  follows:  ''A  judgment  that  the 
defendant  pay  a  fine,  may  also  direct  that  he  be  imprisoned 
until  the  fine  be  satisfied,  in  the  proportion  of  one  day's  imprisonment 
for  every  dollar  of  the  fine."  This  section  of  the  statute  certainly 
allowed  a  substituted  mode  of  paying  the  fine,  and  it  may  well  be 
styled  a  substituted  punishment  in  case  of  non-payment,  qualified  as 
to  payment  and  discharge  of  the  defendant  as  in  the  judgment 
entered  in  this  case. 

But  this  statute  nowhere  allows  any  addition  to  this  substituted 
mode  of  payment.  We  look  in  vain  to  find  any  authority,  in  any 
tribunal,  in  the  penal  code  or  any  other  code,  to  annex  to  this  sub- 
stitution  of  incarceration  for  coin,  any  other  punishment.  We  find 
no  power  in  the  justice  to  add,  as  is  done  by  the  judgment,  that 
the  defendant  while  so  imprisoned,  perform  labor  on  the  streets  or 
other  public  works  of  the  city  of  Los  Angeles. 

This  portion  of  the  judgment  is  clearly  beyond  and  outside  the 
jurisdiction  of  the  tribunal  which  rendered  it. 

Now  the  judgment  is  a  unit,  and  if  one  portion  of  it  is  without  the 
jurisdiction  of  the  justice,  the  judgment  is  void.  We  see  no  au- 
thority in  this  court  on  this  proceeding,  to  hold  a  portion  of  a  judg- 
ment surplusage,  because  not  authorized  by  law,  to  exscind  such 
portion  from  the  judgment,  and  order  what  remains  to  be  carried 
into  execution.  The  judgment  must  be  passed  on  as  a  whole,  and 
if  any  material  portion  of  it  is  in  excess  of  the  jurisdiction  of  the 
court,  the  judgment  is  void.  Further,  what  authority  has  this  court 
to  say,  on  an  application  for  a  discharge  under  the  writ  of  habeas 
corpus,  that  the  judgment  of  the  court  is  any  other  than  the  judg- 
ment rendered.  If  we  have  authority  to  exscind  one  portion,  what 
portion  shall  it  be  ?  What  portion  shall  be  held  to  be  the  judg- 
ment of  the  justice  and  what  portion  not?  The  judgment  entry 
comes  before  us  as  one  thing,  one  portion  as  well  attested  as  the 
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other,  and  as  saoh  we  must  oonstrne  it,  and  if  one  portion  of  the 
judgment  is  without  authority  of  law,  we  have  no  power  under  this 
writ,  whatever  maj  be  the  power  of  the  court  on  an  appeal,  to  ex- 
scind a  portion  of  the  jud^ent  and  hold  what  remains  to  be  the 
judgment  of  the  court. 

It  follows  from  what  has  been  said  above  that  the  petitioner  is 
entitled  to  be  discharged. 

On  the  argument  our  attention  was  called  to  the  sixth  section  of 
the  act  of  1872.  The  act  is  entitled  ''An  act  to  amend  the  charter 
of  the  ci^  of  Los  Angeles,*'  and  was  approved  February  20,  1872: 
(See  acts  1871-2,  p.  129.)  The  sixth  section  has  no  reference  to  the 
case  of  a  judgment  imposing  the  penalty  of  a  fine  and  impnsonment 
until  the  fine  be  satisfied  at  a  certain  rate  per  day.  It  only  has  ref- 
erence to  a  case  where  the  penalty  is  solitary  confinement  in  the 
county  jail. 

It  was  contended  before  us  that  the  section  above  mentioned  has 
been  sometime  ago  repealed.  As  to  this  we  say  nothing.  It  is  un- 
necessary to  pass  on  tnis  point. 

The  prisoner  is  entitled  to  his  discharge,  and  it  is  so  ordered. 

Shabpstein,  J.,  MoKmsTBY,  J.,  and  McKee,  J.,  concurred. 


No.  10,835b 

People,  etc.  v.  Burt. 

Jn  Bank.    Filed  April  28,  1884. 

New  TiOAL — Confliot  of  Evidence. — An  order  granting  a  defendant  a  new  trial,  after  a 
Terdict  convicting  him  of  embezzlement,  will  not  be  reversed,  when  the  evidence  is  conflicting. 

Appeal  from  an  order  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  granting  the  defendant  a  new  trial.  The  opinion 
states  the  facts. 

Charles  B,  Dartvin,  for  the  appellant. 
Henry  K  HigJUon,  for  the  respondent. 

The  Court.  This  is  an  appeal  taken  by  the  People  from  an  order 
of  the  superior  court  granting  the  defendant  a  new  trial,  after  he 
had  been  found  guilty  of  the  crime  of  embezzlement.  The  learned 
judge  who  tried  the  case  and  heard  all  the  evidence  was  not  satis- 
fied with  the  verdict  of  the  jury,  and,  therefore,  set  the  same  aside 
and  granted  a  new  trial.  There  was  a  conflict  in  the  evidence, 
and  we  are  not  disposed,  under  the  circumstances  of  this  case,  to 
interfere  with  the  action  of  the  trial  court.  In  People  v.  Ashnauer, 
47  Cal.  98,  the  court  say:  "It  is  well  settled  that  this  court  will  not 
deal  with  a  question  of  the  mere  preponderance  of  evidence."  see, 
also.  People  v.  Gill,  45  Id.  285. 

Order  affirmed. 
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No.  9,212. 
LOBBNZ  ET  AL.  V.  JaOOBS  ET  AL. 

DepartmaU  One.    Filed  April  99, 1884^ 

AonoN  BT  Priob  A?pbopriatob— Essential  AvBB«BNTS.--AooinDlaint  hj  a  prior  tp- 
propriator  of  water,  whidi  alleges  the  ultimate  fact  of  the  legal  right  in  the  subject-matter 
of  the  action  as  being  in  the  plaintiff,  need  not  allege  the  subordinate  facts  tending  to  prore 
such  ultimate  fact,  such  as  the  date  of  the  plaintiffr  location,  or  the  location,  siae,  grade  or 
canacity  to  carry  water,  of  any  of  his  ditches. 

>Vbo270ful  Divbrsion  of  Watbb— Jnjunction.— Where  any  one  of  two  or  more  oo- 
owne*  s  in  the  use  of  the  waters  of  a  stream,  which  has  been  appropriated  by  them  for  a 
beneficial  purpose,  diverts  for  use  a  greater  quantity  of  the  water  than  of  right  belong  to 
him^  ao  as  to  perceptibly  reduce  the  volume  of  water  flowing  in  the  stream  and  to  matenally 
dimmish  the  quantity  to  which  the  others  are  entitled^  in  consequence  of  which  they  are 
damaged  and  their  rights  violated,  such  parties  are  entitled  to  an  injunction  enjoining  the 
wrongdoers  from  diverting  the  water  to  their  injury. 

Keoord  of  Former  Judgment — ^Admibsibilitt  of.—Iu  an  action  where  the  question  st 
issue  is  the  quantitative  interest  of  tiie  parties  in  the  natural  flow  of  a  certain  stream,  the 
record  of  a  former  action  of  partition  wherein  certain  of  the  present  plaintiffs*  and  defend- 
ants were  parties,  and  where  issue  was  joined  as  to  their  respective  interests,  is  admissible  ss 
against  such  parties. 

Appeal  from  a  judgment  of  the  superior  court  for  Trinity  county 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the 
defendants  a  new  trial.     The  opinion  states  the  facts. 

Ihylor  &  Tinnin  for  the  appellants. 

Wheeler^  Williams  and  PhUbrook,  for  the  respondents. 

MoEIee,  J.  The  assignments  of  error,  which  have  been  "argued 
upon  this  appeal,  are : 

1.  That  the  complaint  does  not  contain  facts  sufficient  to  consti- 
tute  a  cause  of  action. 

2.  That  the  court  erred  in  admitting  in  evidenoe,  against  defend* 
ants*  objections,  the  record  of  a  former  judgment. 

I.  The  complaint  is  not  artistically  drawn.  Yet  in  its  verbiage 
the  following  facts,  although  defectively  and  illogically  stated,  suf- 
ficiently appear,  viz :  That  in  1882  the  plainti£b  were  the  exclusive 
owners,  by  prior  appropriation,  of  the  right  to  divert  and  use  all 
the  water  of  a  stream  called  "Connor  creek,*'  except  a  sluice  head 
of  twenty  inches,  or  "  so  much  as  will  flow  without  pressure  through 
an  aperture  ten  inches  in  length  and  two  inches  in  height,**  and  the 
surplus  of  the  natural  flow  of  the  stream  not  appropriated  by  the 
plaintiffs;  that  '*  in  the  vicinity  of  Bed  Hill,  Trinity  county,  state 
of  California,"  the  plaintiffs  had  constructed  four  ditches,  which 
connected  with  and  tapped  the  creek,  by  means  of  which  they 
brought  the  water  from  the  creek  "to  the  mining  ground  in  that 
locality,'*  for  use  in  mining  and  other  useful  purposes;  and  that 
while  engaged  in  the  exercise  of  their  right  the  defendants  disturbed 
them  in  its  enjoyment,  bv  wrongfully  diverting  so  much  of  the  water 
of  the  creek  in  excess  of  the  "  sluice-head,**  to  which  they  are  first 
entitled,  as  to  materially  diminish  the  (Quantity  which  the  plaintiffs 
are  entitled  to  have  flow  ihrough  their  ditcnes  to  their  mining 
ground  for  mining  purposes;  and  this  wrong  the  defendants  threaten 
to  continue  so  as  to  deprive  the  plaintifb  of  their  right  to  the  use 
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of  the  water  of  said  oreek;  therefore  the  phiintiflEiB  ask  that  the 
defendants  be  adjudged  to  pay  damaffes  for  their  wroDgfoI  acts  in 
the  past,  and  be  perpetually  eojoinea  from  continuing  to  commit 
them  in  the  future. 

It  is  urged  that  the  complaint  is  fatally  defective,  because  it  con- 
tains no  distinctiye  averments  of  the^aate  of  location,  location, 
size,  grade,  or  capacity  to  carry  water,  of  any  of  the  plaintiffs' 
diUdies;  and  because  it  contains  no  averment  that  '*  Connor  Creek," 
or  any  of  the  ditches  are  in  the  county  of  Trinity.  But  all  these 
are  subordinate  facts  tending  to  prove  the  ultimate  fact  of  the  legal 
right  in  the  subject-matter  of  the  action  asserted  by  the  plaintinis. 
As  subordinate  facts  they  are  not  essential  to  the  statement  of  the 
cause  of  action.  When  a  state  of  facts  is  relied  on  to  constitute  a 
cause  of  action,  it  is  sufficent  to  allege  the  facts  simply,  without 
setting  out  the  facts  tending  to  prove  them.  If  the  facts  stated  are 
sufficient  to  constitute  a  cause  of  action,  their  sufficiency  cannot  be 
successfully  assailed  by  a  general  demurrer  for  imperfect  averments 
of  the  facts.  Such  errors  in  pleading  can  be  reached  only  be  special 
demurrer.  In  the  presence  of  a  general  demurrer  a  complaint  is 
sufficient  which  shows  that  the  plaintiffs  have  a  clear  legal  right  in 
the  subject-matter  of  the  action,  and  that  the  right  is  being  mate- 
rially injured  b^  the  wrongful  acts  complained  of. 

Here,  the  injury  complained  of  is  in  the  improper  diversion  of 
the  water  of  a  water  course  by  the  defendants  as  co-owners  with  the 
plaintiflb  in  the  flow  of  the  water;  and  the  law  is  well  settled  that 
where  any  one  of  two  or  more  co-owners  in  the  use  of  the  water  of  a 
stream,  which  has  been  appropriated  by  them  for  a  beneficial  pur- 
pose, diverts  for  use  a  greater  ^quantity  of  the  water  than  of  right 
belongs  to  him,  so  as  to  perceptibljr  reduce  the  volume  of  water 
flowing  in  the  stream,  and  to  materially  diminish  the  quantity  to 
which  others  are  entitled,  in  consequence  of  whicH  they  are  damaged 
and  their  right  violated,  such  parties  are  entitled  to  an  injunction 
enjoining  the  wrongdoer  from  diverting  the  water  to  their  injury : 
Story  Eq.  Juris,  sec.  927. 

IL  By  his  answer  each  of  the  defendants  asserted  a  right  to  use 
the  water  to  a  greater  extent  than  the  plaintiffs  admitted  belonged 
to  them.  The  question  therefore  at  issue  in  the  case  was  the  quan- 
titative interest  of  the  parties,  plaintiffs  and  defendants,  in  the 
natural  flow  of  the  creek.  Upon  that  question  the  plaintiffs  gave  in 
evidence,  over  the  exception  of  the  defendants,  the  judgment-roll  in 
a  former  action,  in  which  Henry  Lorenz,  one  of  the  present  plain- 
tifb,  Nicholas  Lorenz  and  Jacob  Liebrandt  were  plaintiffs,  and 
Bartol  and  Henry  Jacobs  (two  of  the  present  defendanto),  and  David 
£van8  and  Charles  H.  Bartlett  (two  of  the  present  plaintiffs)  were 
defendants,  for  the  partition,  or  sale,  if  a  partition  could  not  be 
hadf  of  one  of  the  ditches,  mentioned  in  the  complaint  in  this  case, 
and  "the  first  flow  of  the  water  of  the  creek,  known  as  '  Conner 
oreek,'  to  the  extent  of  one  thousand  inches  on  a  grade  of  two  inches 
to  the  rod."    To  that  action  tl^ie  parties  defendant  appeared  and 
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answered.  By  his  answer  Henrj  Jacobs  denied  that  ''he  was  a 
tenant  in  common  with  the  plaintiffs  of  the  property  described  in 
the  pleadings,  or  otherwise,  or  at  all,  or  that  ne  had  or  claimed  anT 
estate  or  interest  therein."  That  answer  raised  an  issue  upon  whicft 
eyidence  was  taken.  Upon  the  proof  the  conrt  found  for  the  de- 
fendant Henry;  and,  after  finding  that  all  the  other  defendants 
were  tenants  in  common  with  the  plaintiff,  of  the  property  aoaght 
to  be  partitioned,  the  court,  after  it  had  ascertained  and  determined 
the  extent  of  the  interest  of  the  respective  tenants  in  common, 
ordered  a  sale  of  the  property,  and  a  distribution  of  the  proceeds 
between  them  according  to  their  respective  interests.  A  sale  was 
had,  which  was  afterwards  confirmed,  and  final  judgment  was  rega- 
larly  entered. 

The  ditch  property  which  was  sold  under  that  judgment  was  part 
of  the  property  involved  in  this  case.  The  judgment  determined 
that  all  the  parties  in  that  action,  except  the  defendant,  Henry,  were 
tenants  in  common  in  the  property,  and  that  the  defendant,  Heniy, 
was  not  a  tenant  in  common,  and  had  no  interest  in  the  property. 
But  these  facts  were  directly  put  in  issue  and  were  found.  The 
finding  of  the  last  fact  would  have  been  unnecessary  if  the  defend- 
ant, Henry,  had  filed  a  disclaimer  and  had  had  the  action  dismissed 
as  to  him ;  but  he  did  not.  He  took  issue  with  the  averment  of  the 
plaintiff's  complaint.  That  was  not  the  formal  renunciation  of  all 
claim  to  the  subject  matter  in  the  suit,  which  is  known  in  law  as  a 
disclaimer:  De  Uprey  v.  De  Uprey,  27  0al.  335;  Brooks  v.  Caldcff* 
wood,  34,  Id.  563.  Having  by  his  answer  raised  an  issue  which  in- 
volved trial  and  determination,  he  became  bound  by  the  decision 
upon  the  question  at  issue,  and  the  record  of  the  judgment  was  ad- 
missible in  evidence  in  this  case,  not  only  for  the  purpose  of  prov- 
ing the  extent  of  the  interest  in  the  property  which  the  plaintiffs  ao- 
?[uired  at  the  sale,  which  was  confirmed  by  the  judgment,  but  also 
or  the  purpose  of  proving  that  the  defendant,  Henry,  had  no  in- 
terest in  the  property:  Morenhaut  v.  Higuera,  32  Cal,  294;  Han- 
cock V.  Lopez,  63  Id.  d62. 

There  is  no  prejudicial  error  in  the  record. 

Judgment  and  order  affirmed. 

MoEjnstbt,  J.,  concurred. 

Boss^  J.,  I  concur  in  the  judgment. 
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Na  8,144. 

Locke  v  Petebs. 

Depaniment  One,    FOed  April  99,  1884- 

A  Demusreb  Must  bb  Dtbbotbd  to  the  Whole  of  a  pLSADmo,  or  to  a  particular  and 
aspaiate  statement  of  a  caiue  of  action  or  defenae.  It  cannot  be  directed  to  certain  lines 
thereoL 

Trespass  for  Mesne  PRonTS— Ejectment— Judgment.— Damages  for  withholding  real 
property,  or  for  the  rents  and  profits  thereof,  can  not  be  recovered  in  an  action  of  ejectment, 
unless  judgment  is  also  given  for  the  recovery  of  the  possession. 


Appeal  from  a  judgment  of  the  saperior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Uerry,  McEinne  dt  Jerry,  for  the  appellant* 
By€T8  dt  MlioU^  for  the  respondent. 

MoSliNSTBT,  J.  If,  (as  alleged  in  the  amended  answer,)  all  the 
right,  title  or  interest  of  plaintiff  to  the  demanded  premises  was  ac- 
quired from  the  Lodi  Mill  and  Warehouse  Company,  after  the  exe- 
cution and  registration  of  the  five  years'  lease  by  that  company  to 
Ellis,  the  entry  of  Ellis  thereunder,  and  the  occupation  of  defend- 
ant with  the  consent  and  approval  of  Ellis  and  the  company,  these 
facts  would  have  been  admissible  under  the  denials  of  the  complaint- 
averments  contained  in  the  amended  answer. 

The  term  of  the  lease  was  five  years  from  March  30,  1880,  and 
the  present  ejectment  was  brought  January  3,  1881,  and  was  tried 
on  or  prior  to  the  fourteenth  day  of  October,  1881. 

If  the  demurrer  of  the  plaintiff  had  been  addressed  to  a  separate 
count  or  defense  in  the  answer,  which  alleged  the  facts  above  men  • 
tioned,  we  would  hot  reverse  the  judgment,  because  of  the  order 
sustaining  the  demurrer,  since  the  facts  might  have  been  proved 
under  the  denials.  But  the  demurrer  is  to  ^' all  of  defendant's 
amended  answer,  which  occurs  after  line  four,  page  two."  The 
amended  answer  in  the  transcript  is  not  numbered  as  to  lines  or 
pages.  A  demurrer  must  be  directed  to  the  whole  of  a  pleading,  or 
to  a  particular  and  separate  count,  or  statement  of  a  cause  of  action 
or  defense. 

The  verdict  was:  ''We,  the  jury  in  the  above  entitled  cause,  find 
for  plaintiff  in  the  sum  of  five  hundred  dollars."  Even  if  it  should 
be  conceded  that  the  verdict  passed  upon  the  issues  made  by  the 
pleadings,  the  judgment  was  erroneous  and  must  be  reversed.  The 
judgment  was:  "Wherefore,  *  *  *  it  is  ordered,  adjudged  and 
decreed  that  said  plaintiff  do  have  and  recover  from  said  defendant 
the  sum  of  five  hundred  dollars  damages,  together  with  said  plain- 
tiff's costs  and  disbursements  incurred  in  this  action,  amounting  to 
the  sum  of  ninety  dollars  and  forty-five  cents.'' 

This  is  no  adjudication  of  the  plaintiff's  right  of  possession,  or 
wiUi  reference  to  the  ouster,  or  as  to  defendant's  alleged  withholding 
of  the  possession. 
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The  yerdiot  and  judgment  for  five  bnndred  dollars  were  intended 
to  be  either  for  ''rents  and  profits "  or  for  ''  dama«8  for  withhold- 
ing. ^^  The  plaintiff  was  authorized  to  unite  a  claim  to  reoorer 
specific  real  property  with  a  claim  for  damages  for  withholding 
thereof,  and  for  rents  and  profits  of  the  same :  G.  0.  P.  427.  What- 
ever maj  be  the  difference  between  the  two  claims  last  mentioned, 
thej  are  to  be  treated  as  in  nature  of  an  alleged  irespass  for  mmt 
piryiis^  which  can  be  recovered  only  after  or  contemporaneously  with 
a  judgment  for  recovery  of  the  possession  of  the  demanded  prem- 
ises. When  united  with  tiie  ejectment,  judgment  for  such  damages 
can  be  rendered  only  when  there  is  also  a  judgment  for  recovery  of 
the  possession. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

McEsE,  J.y  and  Boss,  J.,  concurred. 


Na  9,057. 
EVEBSDON  V.  MaTHEW. 
Jkpofr^ment  One     Filed  AprU  29,  1884, 

Town  Sitb  or  Red  Bluff—Statutes  AFFBcnwo— Ckrtifioates  of  Tnut— Tkust  Es- 
tate—Convetakcb  BY  Trustee.— On  May  Ist,  1865,  Ann  Wasson,  then  a  widow  with  adiild 
by  a  former  husband,  the  plaintiff  here,  entered  upon  and  took  poesessinn  of  oertua  lofci  fora- 
ing  part  of  the  town  site  of  Red  Bluff.  She  reaiaed  there  with  her  child  until  her  marriage, 
in  1866,  to  Wasson;  thereafter  she,  her  husband  and  the  plaintiff  continued  to  live  and  oocapy 
said  premises  as  her  property  until  her  death  in  1867,  when  she  died  intestate,  leaving  sorvir- 
ing  her  as  her  heirs  at  law,  her  husband  and  the  plaintiff .  Said  town  site  had  been  enteral  at  the 
office  of  the  reRister  of,  the  land  office  of  the  United  States,  by  the  county  judge  of  Tehama 
county,  in  trust  for  the  several  use  and  benefit  of  th^  occupants  thereof^nder  acts  of  congwei 
providing  for  the  reservation  of  town  sites  upon  the  public  lands  of  the  tlnited  States.  Tbere- 
after  said  trustee  purchased  the  lands  under  the  provisions  of  an  act  of  oongreas  a{^>UcaUe  to 
his  trust,  and  on  September  29,  1866,  a  United  States  patent  was  issued  to  the  county  judge 
and  his  successors  in  office.  On  March  6th,  1868,  the  legislature  passed  an  act  anthonxiag 
the  trustee  to  distribute  the  town  lots  held  by  him  in  trust,  and  to  issue  certificates  of  title  to 
the  inhabitants  of  said  town  In  accordance  with  their  respective  interests.  On  July  9Ul  1868, 
Wasson,  claiming  as  heir  at  law  of  his  wife,  obtained  from  the  trustee  the  certifi<»te  at  title 
to  the  premises  in  dispute,  in  his  own  name,  which  were  afterwards  conveyed  by  meane  con- 
veyances to  the  defendant  Hddy  that  the  widow,  under  the  aforesaid  acts* of  congress,  as  the 
original  and  bona  fide  occupant  of  said  lot&  became  vested  with  an  equitable  title  to  the  same, 
as  her  separate  property,  which  she  would  have  had  a  right  to  perfect,  had  she  lived,  by  ob- 
taining from  the  trustee,  when  h^  came  to  execute  his  trust,  under  the  regulations  preacribed 
by  the  state,  a  certificate  of  legal  title;  upon  her  death,  before  such  regulations  had  been  pre- 
scribed, her  interest  vested  in  ner  husband  and  the  plaintiff  as  tenants  in  onmmon,  each  en- 
titled to  an  undivided  half  of  the  premises;  that  the  legal  title  obtained  by  the  husband,  and 
his  entry  thereunder,  inured  to  the  benefit  of  the  plaintiff,  and  was  held  by  him  in  trust  for 
her;  and  that  the  defendant,  who  took  such  land  with  notice  of  the  equitable  rights  of  the 
plamtiff,  as  shown  by  the  county  records,  could  acquire  no  greater  rights  therein  than  his 
grantor  had. 

Defense  of  bona  fide  Pubchaseb.— The  defense  of  a  bona  Jide  purchaser  is  in  the  na- 
ture of  a  new  case  founded  on  a  right  as  to  title  to  real  property  operating*  if  made  out,  to 
bar  and  avoid  the  plaintiff's  equity,  which  otherwise  must  prevail.  To  entitle  a  party  to 
protection  as  such  a  purchaser  he  must  aver  and  prove  the  possession  of  his  grantor,  the 
purchase  of  the  premises,  the  payment  of  the  purchase  money  in  good  faith,  and  witlMnt 
notice,  actual  or  constructive,  prior  to  and  down  to  the  time  of  its  payment.  If  ha  had 
notice,  actual  or  constructive,  at  any  moment  before  the  payment  of  the  money,  he  is  not  a 
boTia  fide  purchaser. 

Appeal  from  a  judgment  of  the  superior  oonrt  for  Tehama  coonty, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plainti£f  a  new  trial.    The  opinion  states  the  facts. 


Sup.  Ct  Cal.]  Etsbsdon  v.  Mathbw*  797 

Chipman  dt  Oarter  for  the  appellant. 
Chadboume  cmd  JEUiaon,  for  the  respondent. 

MgKee,  J.  On  the  first  day  of  May,  1866,  Ann  Wasson,  then  a 
-widow  with  a  child  by  a  former  husband,  entered  upon  and  took 
possession,  under  color  of  title,  of  *'lots  numbers  1,  2,  3,  4  and  6, 
in  block  number  47,  as  laid  out  and  designated  on  the  official  plot 
of  the  town  site  of  Bed  Bluff,  now  on  file  m  the  office  of  the  county 
recorder  of  the  county  of  Tehama."  Upon  these  premises  she  had  a 
«mall  dwelling-house  in  which  she  and  the  child,  who  is  the  plaintiff 
in  the  action  in  hand,  resided  until  the  year  1866,  when  the  widow 
inter-married  with  Henry  Wasson;  and  after  her  marriage  she,  with 
her  husband  and  the  plaintiff,  continued  to  liye  there  and  occupy 
«aid  premises  as  her  property,  until  September,  1867,  when  she  died 
intestate,  seized  of  said  premises,  and  leaving  surviying  her  as  her 
only  heirs-at*law  her  said  husband  and  child. 

The  lots  upon  which  she  thus  entered  and  resided,  and  on  which 
she  died,  w^re  portions  of  two  tracts  of  land  which  constituted  the 
town  site  of  the  town  of  Bed  Bluff.  These  tracts  had  been  entered 
at  the  office  of  the  register  of  the  land  office  of  the  United  States  in 
California,  by  the  county  judge  of  Tehama  county,  in  trust  for  the 
several  use  and  benefit  of  the  occupants,  thereof,  according  to  their 
'respective  interests  under  acts  of  congress  which  provided  for  the 
reservation  of  town  sites  upon  public  lands  of  the  United  States : 
United  States  land  laws,  pp  107,  108,  109.  After  the  entry  had 
been  made,  the  trustee  purchased  the  lands  under  the  provisions  of 
an  act  of  congress  applicable  to  his  trust;  and  on  September  20, 
1866,  the  government  of  the^  United  States  issued  the  patent  to 
Warner  Earll,  the  county  judge  of  said  county,  and  to  his  successors 
and  assigns  for  said  lands,  as  the  town  site  oi  said  town,  in  trust  for 
the  several  use  and  benefit  of  the  occupants  of  said  lands  according 
to  their  respective  interests. 

Congress  provided  that  the  execution  of  this  trust,  as  to  the  dis- 
posal of  the  lots  in  said  town,  and  the  proceeds  of  the  sales  thereof, 
were  to  be  conducted  under  such  regulations  as  would  be  prescrib- 
ed by  the  legislative  authority  of  the  state  (sec.  294,  p.  109,  supra); 
and  on  the  6th  of  March,  18o8,  the  legislature  passed  an  act  which 
authorized  the  trustee  to  distribute  the  town  lots  held  by  him  in 
trust  for  the  citizens  of  the  town  of  Bed  Bluff,  and  to  issue  certifi- 
cates of  title  to  the  inhabitants  of  iihe  town  in  accordance  with  their 
respective  interest,  in  the  manner  prescribed  by  the  act:  (Stats. 
1867-8,  p.  107.) 

The  acts  of  congress,  under  which  the  foregoing'proceedings  were 
had,  vested  the  widow,  as  the  original  and  bona  fide  occupant  of  the 
town  lots  in  dispute,  with  an  equitable  title  to  the  same;  and  as  she 
acquired  the  property  before  her  marriage  with  Wasson,  it  was,  by 
the  laws  of  the  state,  her  separate  property.  The  protection  of  her 
title  to  this  property  was  one  of  the  objects  of  the  congressional  leg* 
islation  upon  the  subject  of  town  sites  upon  the  public  domain : 
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Alemany  v.  Petaluma,  and  Jones  v.  Petaloma,  38  Oal.,  pp.  379, 
533.  Had  she  lived  she  would  have  had  the  right  to  perfect  her 
equitable  title  to  the  property,  by  obtaining  from  the  trustee,  when 
he  came  to  execute  his  trust  under  the  regulations  prescribed  bj 
the  state,  a  certificate  of  legal  title.  She  died,  howeyer,  before  md 
state  directed  how  the  trust  should  be  executed,  and  her  estate  in 
the  property  descended  to  her  heirs :  Grover  v.  Hawley,  5  Gal., 
486.  Ai9  one  of  these  heirs  the  plaintiff  succeeded  to  an  undivided 
one-half  interest  in  the  lots  with  the  surviving  husband  as  the  owner 
of  the  other  half.  Wasson  and  the  plaintin  thus  became  co-heirs 
and  tenants  in  common  of  the  property. 

During  the  existence  of  that  legal'  relation,  Wasson,  the  adult 
tenant  in  common,  on  July  6,  1868^  obtained  from  the  trustee  the 
certificate  of  title  to  the  lots  in  his  own  name;  and,  soon  after  ob- 
taining it,  conveyed  them  to  one  Bryant,  who,  in  turn,  conveyed 
them  by  deed  to  the  defendant.  But  the  acquisition  by  Wasson  of 
the  legal  title  inured  to  the  benefit  of  himself  and  his  infant  oo-ten- 
ant,  whose  rights  he  was  bound  to  respect. 

It  is  urged  that  the  plaintiff  did  not  enter  after  the  death  of  her 
mother,  and  that  she  was  not  a  beneficiary  under  the  acts  of  con- 
gress, when  the  legal  title  was  obtained.  iBut  at  the  deatii  of  her 
mother  she  was  an  infant  about  ten  years  of  age  and  her  co-heir 
'entered  after  the  death.  His  entry,  therefore,  inured  to  her  benefit; 
and  he  took  and  held  the  legal  title  to  her  undivided  half  interest 
in  trust  for  her. 

*'  When,"  says  Chancellor  Kent  in  Home  v.  Fonda  (5  John's  Ch. 
388^, ''two  devisees  are  in  possession  under  an  imperfect  title, 
derived  from  the  common  ancestor,  there  would  seem,  naturally  and 
e(][uitablj,  to  arise  an  obligation  betWieen  them,  resulting  from  their 
joint  claim  and  community  of  interests,  that  one  of  them  should  not 
affect  the  claim  to  the  prejudice  of  the  other.  It  is  not  consistent 
with  good  faith,  nor  with  the  duty  which  the  connection  of  the 
parties,  as  claimants  of  a  common  subject,  created,  that  one  of  them 
should  be  able  without  the  consent  of  the  other  to  buy  in  an  out- 
standing title,  and  appropriate  the  whole  subject  to  himself,  and 
thus  undermine  and  oust  his  companion." 

Wasson,  therefore,  by  the  acquisition  of  the  legal  title,  became 
the  absolute  owner  of  his  own  interest  in  the  property,  and  the 
trustee  of  the  legal  title  to  the  interest  of  the  plaintiff  therein. 
Being  her  trustee,  he  held  the  title  for  her  benefit;  and  it  was  a 
violation  of  his  trust  for  him  to  transfer  her  title  to  another.  But 
the  transfer  was  ineffectual  to  pass  anv  other  or  greater  estate  than 
the  trustee  had;  the  person  to  whom  he  transferred  it,  and  anyone 
claiming  under  him,  with  notice  of  the  trust,  stood  in  the  shoes  of 
the  trustee  as  their  grantor.  That  was  the  position  of  the  defend- 
ant, and  the  legal  title  to  the  plaintiff's  interest  in  the  lots,  which 
he  derived  from  the  trustee,  was  in  the  hands  of  the  defendant, 
subject  to  the  control  of  the  superior  equitable  right  of  the  plain- 
tiff, unless  he  was  entitled  to  ike  protection  of  a  court  of  equity 
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against  the  eqnitable  rights,  as  a  bona  fide  purchaser  without 
notice. 

That  constitutes  the  staple  of  the  principal  defense,  while  the  de- 
fendant makes  to  the  action.  In  Kis  answer  he  alleges  ''that  he 
purchased  said  premises  in  good  faith  and  without  any  notice  or 
Knowledge  of  any  right,  title  or  interest  of  the  plaintiff  in  or  to  the 
same." 

Upon  tjiis  pleading  the  court  found,  as  fact,  that  the  defendant 
purchased  the  lots  in  controversy,  in  good  faith,  and  paid  the  sum 
of  two  hundred  dollars  therefor,  and  immediately  after  the  purchase 
entered  upon  and  took  possession  of  the  same;  and,  as  law,  that  he 
was  a  bona  fide  purchaser  of  the  lots  for  a  valuable  consideration, 
without  notice  or  knowledge  of  the  plaintiff's  claim  or  interest  in  the 
same,  at  the  time  of  making  his  purchase. 

This  finding  is  not  sustained  by  the  evidence.  Without  conflict, 
the  evidence  in  the  record  shows,  that  the  defendant  when  he  pur- 
chased had  knowledge  from  the  records  of  the  title,  that  the  lots  nad 
been  claimed  by  the  wife  of  Wasson,  under  a  deed  to  her,  before 
her  marriage  with  him,  from  one  Oeorge  Stafford,  which  was  recorded 
on  page  44^  in  record  book  E,  in  the  recorder's  office  of  Tehama 
coun^,  that  she  had  occupied  the  lots  under  that  deed  and  died 
seized  of  the  same;  and  that  her  husband  after  her  death,  in  his  ap- 

Slication  for  the  legal  title,  claimed  it  only  as  an  heir-at-law  of  his 
eoeased  wife.  He  admits  that  he  examined  the  record  of  the  title  be- 
fore buying  from  the  husband,  and  that  about  or  after  the  time  of 
his  purchase  he  tried  to  obtain  a  deed  from  the  plaintiff,  but  could 
not,  because  of  her  infancy.  A  purchaser  with  foch  knowledge,  or 
which  is  equivalent  to  the  same  thing,  such  means  of  knowledge,  ia 
not  a  purchaser  without  notice. 

Besides  the  answer  does  not  contain  the  allegations  of,  nor  doea 
the  finding  establish  such  a  purchase,  in  good  faith,  for  a  valuable 
consideration,  without  notice,  actual  or  constrtictive,  as  entiUed  the 
defendant  to  be  protected  against  the  prior  equity  of  the  plaintiff.. 
The  answer  of  a  bona  fide  purchaser  without  notice  is,  says  the  su- 
preme court  of  the  United  States,  in  the  nature  of  a  new  case 
founded  on  a  right  as  to  title  to  real  propertv  operating,  if  made 
out,  to  bar  and  avoid  the  plaintiff's  equity,  which  otherwise  must 
prevail:  Boone  v.  Ohilds,  10  Peters  210.  To  entitle  a  party  to  pro- 
tection as  such  a  purchaser  he  must  aver  and  prove  the  possession 
of  his  grantor,  the  purchase  of  the  premises,  the  payment  of  the 
purchase  money,  in  good  faith,  and  without  notice,  actual  or  con- 
structive, prior  to  and  down  to  the  time  of  its  payment,  for  if  he  had 
notice,  actual  or  constructive,  at  anv  moment  of  time  before  the 
payment  of  the  money,  he  is  not  a  bona  ^e  purchaser:  Boone  v. 
Childs,  10  Peters,  210-13;  Wall wyn  v.  Lee,  9  Vesey  Jr.  32;  Scott 
V.  Umbarger,  41  Oal.  419;  Taylor  v.  Eaimey,  4  Hill,  624;  Wells  v. 
Morrow,  §8  Ala.  128;  Pearce  v.  Foreman,  29  Ark.  668. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

Boss,  J.,  and  McEjnstby,  J.,  concurred. 

No.  19-8. 
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SCHLUTEB  V.  HaBYEY  £T  AL. 

Department  One,    Filed  April  t9,  I884, 

Pbe-bzibtimo  Debt— Valuable  Considsbation— Bona  Fide  Purchabeb.— The  cancel- 
Ifttion  of  a  i)re-exi8tin^  indebtedneaa  mav  be  a  sufficient  consideration  to  constitute  a  vendee 
A  purchaser  in  ffood  faith  and  for  a  valuable  consideration. 

The  Same. —Pleading  Bona  Fide  Pubchabe.— Insufficiency  in  pleading  the  facts  show- 
ing a  bona  Ude  purchase  for  a  valuable  consideration  cannot  be  taken  advantage  of  in  the 
Appellate  court,  where  there  was  an  attempt  to  plead  them,  when  no  objectioo  was  raised  hj 
•demurrer  or  otherwise  in  the  court  below,  nor  objection  made  to  the  evidence  tending  to 
prove  such  facts. 

Bill  of  Intebplbadeb— Ck)NFLicnNO  Claims  fob  Rent.— A  Tenant  Against  whom 
TWO  Confucting  Claiics  for  the  rent  due  are  made,  may  institute  a  bill  of  interpleader 
against  such  claimants,  to  determine  their  respective  rights  to  the  rent.  In  such  action  the 
court  may  determine  the  ultimate  rights  of  the  parties  on  each  side  as  between  themaelveB. 

On  the  tenth  day  of  September,  1878,  one  J.  L.  Math  leased  to 
A.  G.  A.  Jens  and  Olaus  Schluter,  for  the  term  of  five  years,  certain 
farming  lands  then  owned  by  him.  The  lease  was  for  the  term  of 
five  years,  commenoing  September  18,  1878,  and  ending  September 
1,  lo83.     The  lessees,  according  to  the  terms  of  the  lease,  were  to 

Eay  to  the  lessor  or  his  assigns,  the  yearly  rent  of  one  thousand  five 
ondred  and  fifty  dollars,  the  first  payment  to  be  made  September 
1,  1879,  and  thereafter  one  payment  each  year  on  the  first  day  of 
September.  To  secure  the  foregoing  payments  the  lessees  were  to 
execute  a  note  each  year,  iu  advance,  with  approved  security,  and 
deliver  the  same  to  the  lessor  on  September  1,  of  each  year.  Sub- 
sequently the  lessee,  Jens,  assigned  his  interest  in  said  lease  to  the 
plaintiff  Schluter,  who  thereafter  occupied  the  land  as  sole  lessee. 
On  the  twenty-fifth  day  of  February,  1882,  the  defendant  Muth  exe- 
cuted an  assignment  on  the  back  of  the  lease  in  the  words  and  figures 
following,  to  wit: 

*'  This  indenture,  made  the  twenty-fifth  day  of  February,  1882,  by 
J.  L.  Muth  of  Tehama  county,  that  I  give  to  Henry  Baumffarten  all 
my  debt  of  one  thousand  five  hundred  and  fifty  dollars  on  wis  lease, 
made  the  tenth  day  of  September,  1878,  between  J.  L.  Muth  and  Claiis 
Schluter,  A.  C.  A.  Jens  and  C.  F.  Brincken  for  security  of  one  note 
made  this  day,  of  eleven  hundred  dollars  with  one  and  one-fourUi 
interest,  also  for  tax  and  so  forth.  J.  L.  Muth."  On  the  twenty- 
third  day  of  March,  1882,  Muth,  by  deed  bearing  date  on  that  day, 
sold  and  conveyed  the  leased  premises  to  the  defendent,  Charles 
Harvey,  in  consideration  of  a  prior  indebtedness.  This  deed  from 
Muth  to  Harvey  was  recorded  on  the  twenly-fourth  day  of  March, 
1882.  The  lease  and  assignment  were  recorded  March  25,  1882. 
Schluter,  on  the  first  day  of  September,  1881,  following  the  terms 
of  the  lease,  executed  and  delivered  to  Muth  a  note  for  one  thousand 
five  hundred  and  fifty  dollars,  payable  September  1,  1882.  ^is 
note  was  given  to  secure  the  rent  for  the  year  commencing  Septem- 
ber 1,  1881,  and  ending  September  1,  1882.  By  the  terms 
of  the  lease  it  became  the  duty  of  the  tenant  to  execute  a 
note   September  1,  1882,   payable  September  1,1883,   to  secure 
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the  rent  for  the  year  commencing  September  1,  1882,  and  end- 
ing Semptember  1,  1883.  When  the  time  had  nearly  arrived 
when  by  the  terms  of  the  lease,  the  note  last  referred  to  shonld  be 
executed,  Schlnter  learned  that  the  defendant,  Haryey,  claimed  it 
should  be  executed  to  him  and  that  the  defendant  fiaumgarten, 
claimed  it  should  be  executed  to  him.  Not  wishing  to  pay  the  same 
debt  to  each  of  these  parties,  and  being  in  doubt  as  to  which  of  the 
two  was  entitled  to  it,  he  brought  this  suit  against  them  both  to  com- 
pel them  to  adjust  their  conflicting  claims  to  the  rent,  for  the  en- 
suing^ year.  All  the  parties  to  the  suit  appeared  in  open  court  on 
the  eighteenth  day  of  September,  and  admitted  that  the  facts  stated 
in  the  complaint  were  true,  and  consented  to  the  entry  of  the  decree. 
Afterwards,  on  the  eighteenth  day  of  September,  Haryey  and 
Baumgartem  both  appeared  in  court.  Neither  raised  any  objections 
to  the  papers  filed  by  the  other;  each  introduced  eyidence  to  estab- 
lish his  right  to  the  note,  and  no  objections  were  interposed  by 
either  to  any  of  the  eyidence  offered  by  the  other.  After  hearing  all 
the  testimony  the  court  ordered  findings  and  judgment  for  defend- 
ant Haryey.  From  this  judgment  and  an  order  of  the  court  deny- 
iDg  Banmiarten's  motion  for  a  new  trial.  Baamgarten  bringg  tl^ 
appeal. 

Ckipman  dt  Oarter^  for  the  appellant. 
J.  F,  EUison,  for  the  respondent. 

The  CouBT.  1.  It  is  urged  by  appellant  that  the  respondent  can- 
not claim  to  be  a  purchaser  in  good  faith,  and  for  a  valuable  con- 
sideration, because  the  cancellation  of  a  pre-existing  indebtedness 
is  not  a  valuable  consideration  within  the  meaning  of  section  1214 
of  the  civil  code.  But  it  is  the  law  of  the  state,  that  such  pre-ex- 
isting debt  is  a  valuable  consideration:  Frey  v.  Clifford,  41  Cal. 
335. 

2.  It  is  further  insisted  that  the  facts  showing  respondent  to  be  a 
purchaser  for  a  valuable  consideration,  were  not  sufficiently  pleaded 
Dj  him.  But  there  was  an  attempt  to  plead  them,  to  which  no  ob- 
jection was  taken  by  demurrer  or  otherwise  in  the  court  below,  nor 
was  any  objection  made  to  the  evidence  of  respondent  tending  to 
prove  tnat  he  was  a  purchaser  bona  fide  and  for  valuable  considera- 
tion. 

3.  There  was  evidence  to  sustain  a  finding  that  respondent  had 
no  actual  notice  of  the  grant  to  appellant. 

4.  It  is  claimed  by  appellant  that  the  law  of  this  state  does  not 
authorize  the  practice  pursued,  or  judgment  rendered  in  this  pro- 
ceeding. In  our  opinion  the  action  was  authorized,  and  the  pro- 
ceeding accords  witn  section  386  of  the  code  of  civil  procedure. 

Judgment  and  order  affirmed. 


1 
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No.  10,977. 

Ex  PARTE  WHirry. 

DtpartmerU  Ttoo,    Filed  Apnl  £9, 1884. 

Stay  op  execution  pending  appeal— Cebtifioate  of  pbobablb  cause.  Where  after  a 
conviction  for  battery  by  a  justice  of  the  peace,  the  defendant  appeals  to  the  saperior  conrt. 
although  no  certificate  of  probable  cause  is  filed,  the  same  eflfeot  will  be  given  to  a  dinmiaal 
of  the  appeal,  when  the  justice,  sheriflf  and  defendant  treated  the  appeal  as  Btayi«ig  execution, 
as  woulal>e  given  to  it  had  there  been  a  certificate  of  probable  cause. 

Application  for  a  writ  of  habeas  corpus.  The  petitioner  was,  on 
February  7th,  1884,  convicted  in  the  justice's  court,  of  battery.  On 
the  following  day  he  was  adjudged  to  be  imprisoned  for  fifty  days. 
On  February  14th  the  Sheriff,  in  pursuance  of  an  order  of  commit- 
ment, arrested  and  imprisoned  him.  On  Februarjr  23d  the  peti- 
tioner filed  notice  of  appeal,  and  was  admitted  to  bail,  and  released 
by  the  Sheriff.  No  certificate  of  probable  cause  was  filed.  On 
March  29th  the  appeal  was  dismissed,  and  on  April  17th  the  peti- 
tioner was  taken  into  custody  under  the  judgment  of  February  8th. 
To  obtain  his  release  from  such  custody  he  makes  this  application. 

L.  J.  Maddox,  for  the  petitioner. 

The  Court.  If  giving  notice  of  appeal  and  filing  a  bond^  would 
have  stayed  execution  of  sentence,  pending  the  appeal,  it  is  suffi- 
ciently clear  that  on  the  dismissal  of  the  appeal  the  petitioner  here- 
in might  have  been  recommitted  to  prison.  This  is  not  disputed. 
But  it  is  claimed  that  the  appeal  did  not  stay  execution  because 
there  was  no  ''certificate  of  probable  cause,"  such  as  the  code  re- 
quires in  order  to  have  the  appeal  operate  as  a  stay.  The  appeal, 
however,  was  duly  taken,  and  the  justice,  sheriff  and  petitioner 
treated  it  as  a  stay  of  execution  during  its  pendency.  We  think, 
under  such  circumstances,  the  same  effect  should  be  given  to  the 
dismissal  of  the  appeal  as  would  be  given  to  it  if  there  had  been  a 
certificate  of  probable  cause. 
Application  denied  and  petitioner  remanded. 


No.  9,186 
Wtttjamr  t;,  BOABD  OP  SUPEBVIBOBS. 
DepartmeiU  Om.    FOed  AprU  29, 1884. 

GSBTIORABI  TO  RbVIBW  ACTION  of  SDPERViaOBa--R«0LA)IATlON    OF    SWAIfP    LaVB.     An 

order  of  a  Board  of  Supervisors  creating  a  district  for  the  reclamation  of  swamp  land,  is  an 
act  of  legislation,  in  the  exercise  of  the  taxing  or  police  power  of  the  State,  and  is  not  re- 
viewable upon  certiorari. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento 
county,  in  proceedings  for  certiorari. 

Orove  L.  Johnaony  for  the  appellant. 
WiUiama  dk  Gordon,  for  the  respondent. 
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Thx  Ooubt.  The  order  of  a  board  of  supervisors  creating  a  dis- 
trict for  the  reclamation  of  swamp  land,  is  an  act  of  legi8lati<Hi,  in 
the  exercise  of  the  taxing  or  police  power  of  the  State,  which  is  not 
reviewable  upon  certiorari:  Bixler  v.  County  of  Sacramento,  69  Cal. 
700.  The  writ  of  certiorari  is,  as  a  remedy,  only  available  for  the 
review  of  an  act  judicial  in  its  character. 

Judgment  reversed  and  cause  remanded. 


No.  8,669. 

In  re  Lowenthal. 

In  Bank.    Filed  April  t9,  1884- 

DiBBARMXNT  OF  Attobnet. — Evidence  held  insufficient  to  juBtify  the  defendant's  removal 
or  suspension  from  the  bar. 

Application  for  the  disbarment  of  an  attorney.  The  opinion  states 
the  facts. 

</.  L.  Crittenden^  for  the  application. 
W.  W.  Gope,  for  the  defendant. 

The  Coubt.  This  is  a  proceeding  under  section  287  and  following 
sections  of  the  code  of  civil  procedure,  to  remove  or  suspend  an  at- 
tomev  and  counsellor  of  this  court.  The  accusation  was  made  in 
due  form,  and  being  wholly  denied,  a  reference  was  made,  under 
section  298,  to  William  Craig,  Esq.  Mr.  Craig  has  filed  his  report, 
accompanied  by  the  evidence  taken  by  him  in  support  of  the  accu- 
sation as  well  as  that  produced  by  the  defense. 

We  have  examined  the  evidence  in  the  case,  and  do  not  find  it 
sufficient  to  justify  a  removal  or  suspension  of  Mr.  Lowenthal,  and 
the  charges  are  therefore  dismissed. 


Na  7,716. 

Enos.  V.  Cook  et  al. 

Department  One.    Filed  April  30, 1884, 

SraomsNT—FouoLOBUBK  DiOBiK,  Who  Babbkd  bt.— In  an  action  of  ejectment  by  the 
owner  of  a  leaae-hold,  after  the  plaintiff  has  proved,  prima  faciei  his  right  to  recover  the  de- 
manded premises,  a  defendant  who  chiims  under  a  foreclosure  decree  against  the  owner  in 
fe^,  mwit  show  affirmatively  that  the  plaintiff,  or  his  assignors,  were  barred  by  such  decree. 

The  SiAicji— Tenant  roB  Years— Priority  of  over  Subsequent  MoRTOAaEE.— The  as- 
signee of  an  estate  for  years,  claiming  under  a  duly  recorded  lease,  is  entitled  to  priority  over 
a  mortgage  executed  subeequent  to  the  date  of  the  lease,  although  the  assignment  of  the  lease 
was  made  after  a  decree  foreclosing  such  mortgage.  If  a  writ  of  assistance  is  asked  for  under 
such  decree,  uid  if,  after  the  assignee  of  such  estate  for  years  had  appeared  and  opposed  such 
issoaooe,  the  court  had  nevertheless  directed  the  writ  to  issue,  and  the  assi^ee  had  been 
•Hioved  thereimder,  such  facts  would  not  have  constituted  an  adjudication  of  his  rights  which 
would  have  estopped  his  assertion  of  them  in  a  subsequent  action.  Courts  will  not  undertake 
to  settle  the  conflicting  legal  or  equitable  rights  of  oersons,  not  parties  to  a  foreclosure  suit, 
m^tm  an  i^ipUoafcion  for  a  writ  of  assistanoe. 
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Appeal  from  a  judgment  of  the  superior  court  for  San  Lnis  Obispo 
connly,  entered  in  favor  of  the  defendants.  The  opinion  states  the 
facts. 

WilooocBon  and  OraveSy  for  the  appellant. 
McD.  B.  Venable,  for  the  respondents. 

McKinstbt,  J.  This  is  an  action  of  ejectment  to  recover  the  pos- 
session of  certain  lands  and  premises,  ten  thousand  dollars  damages 
for  the  use  and  occupation,  and  damages  caused  by  the  loss  of  the 
value  of  the  rents,  issues  and  profits,  at  the  rate  of  two  hundred 
dollars  per  month  from  the  ninth  day  of  November,  a,  d.  1880. 
The  court  below  gave  judgment  for  defendants,  from  which  plaintiff 
appealed. 

The  facts  of  the  case,  as  disclosed  bv  the  record,  are  as  follows: 
On  the  fourth  day  of  September,  1876,  C.  H.  Johnson  was  the 
owner  of  the  premises  described  in  the  complaint,  and  on  that  day 
leased  them  to  one  Silva  for  five  years  from  and  after  the  first  day 
of  October,  1876,  which  lease  was  on  the  same  day  recorded.  Silva 
entered  under  the  lease,  and  on  the  thirteenth  day  of  December, 
1879,  assigned  to  plaintiff  and  one  Menas.    Plaintiff  afterwards,  and 

{>rior  to  the  ninth  day  of  November,  1880,  became  sole  owner  of  the 
ease. 

On  the  fourth  day  of  May,  1878,  0.  H.  Johnson  mortgaged  the 
demanded  premises  to  the  respondent  San  Luis  Obispo  Bank,  which 
mortgage  was  the  same  day  duly  recorded.  The  bank  brought  anit 
to*f oredose  the  mortgage,  and  on  the  nineteenth  day  of  May,  1879, 
a  decree  foreclosing  said  mortgage  and  ordering  the  sale  of  the 
mortgaged  premises  was  entered.  To  this  suit  plaintiff  was  not 
made  a  partv.  Upon  this  decree  an  order  of  sale  was  issued  Feb- 
ruary 20,  18o0,  and  the  premises  were  sold  at  sheriff's  sale,  and  bid 
in  by  the  bank,  and  on  the  twenty-seventh  day  of  September,  1880, 
the  bank  received  the  sheriff's  deed  for  the  same,  which  was  duly 
executed  and  recorded. 

On  the  fifth  day  of  October,  1880,  an  affidavit  for  a  writ  of  assist- 
ance made  by  the  president  of  the  respondent  bank,  and  notioe  of 
motion  for  the  writ,  retamable  October  12,  1880,  were  filed  in  the 
lower  court,  and  copies  of  the  notice  and  affidavit  were  served  the 
same  day  by  the  sheriff  on  C.  H.  Johnson,  Merritt  Walker  and 
plaintiff. 

On  November  6,  1880,  the  said  Johnson,  Walker  and  plaintiff 
failing  to  appear  as  re(][uired  bv  said  notice,  the  court  ordered  the 
writ  of  assistance  to  issue.  The  writ  was  issued  and  served,  and 
the  respondent  bank  put  in  possession  of  the  premises  the  ninti^  day 
of  November,  1880. 

At  the  trial  the  plaintiff  proved  the  lease  from  Johnson  to  Silva, 
the  entry  of  the  latter  thereunder,  the  assignments  of  the  lease,  the 
continued  occupation  by  Silva  and  his  assigns — ^including  plaintiff — 
and  the  ouster  and  withholding  by  defendant.  After  proof  by 
defendants  of  the  mortgage  foreclosure,   and  the  proceedings  on 
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application  for  writ  of  assistance,  the  court  below  stmck  oat  and 
excluded  from  the  consideration  of  the  jui^  all  of  plaintiff's  evi- 
dence; and  thereupon  the  court,  on  motion  of  defendant,  discharged 
the  jury  and  dismissed  the  action.  To  these  orders  and  rulings  the 
plaintiff  duly  accepted. 

It  is  urged  by  respondent  that  the  owner  of  the  lease-hold  and 
assignor  of  plaintiff  (the  latter  having  taken  his  assignment  after  the 
foreclosure  decree)  may  have  been  a  party  to  the  foreclosure, suit 
and  barred  by  the  decree  therein.  As,  however,  the  plaintiff  had 
proved,  prima  facie,  his  right  to  recover  the  premises  demanded  in 
this  action,  it  was  for  defendant  herein  to  establish  affirmatively 
that  plaintiff  or  his  assignor  was  barred  by  the  foreclosure  decree. 

It  may  be  conceded  (as  claimed  by  respondent)  that  plaintiff  in  a 
foreclosure  decree  is  entitled  to  a  writ  of  assistance  against  the 
mortgagor  and  those  entering  under  him  subsequent  to  the  decree. 
But  plaintiff  here  did  not  enter  under  the  mortgagor. 

It  18  contended  by  respondent  that,  as  plaintiff  became  interested 
in  the  premises  suDse<][uently  to  the  rendition  of  judgment  in  the 
foreclosure  suit,  it  was  incumbent  on  him  to  resist  the  motion  for 
writ  of  assistance  and  his  failure  to  appear  and  oppose  the  issuance 
of  the  writ,  stopped  him  from  setting  up  at  the  trial  of  this  action 
any  claim  to  the  land  which  he  might  nave  set  up  to  defeat  the 
motion  for  the  writ. 

The  right  to  the  exclusive  possession  for  the  term,  which  plaintiff 
derived  from  Silva,  antedated  the  mortgage  to  the  defendant,  the 
bank.  The  mortgagee  took  with  notice  of  the  lease,  which  had  been 
registered.  Even  ii  plaintiff  had  appeared  and  opposed  the  issuance 
of  the  writ  of  assistance,  and  had  then  and  there  shown  the  lease, 
assignments  and  possession  under  it,  if  the  court  nevertheless  had 
directed  the  writ  to  issue,  and  the  present  plaintiff  had  been  amoved 
under  it,  these  facts  would  not  have  constituted  an  adjudication  of 
his  rights  which  would  have  estopped  his  assertion  of  them  in  a 
subsequent  action.  He  could  not  thus  be  deprived  of  his  right  to 
have  his  adverse  title  passed  upon  by  a  court  and  jury.  The  courts 
will  not  undertake  to  settle  the  conflicting  legal  or  equitable  rights 
of  persons,  not  parties  to  a  foreclosure  suit,  upon  an  application  for 
a  writ  of  assistance;  to  adjudicate  such  rights  upon  affidavits  or  on 
a  motion:  Skinner  v.  Beatley,  16  Gal.  167;  Burton  v.  Lies,  21  Id. 
88;  Frisbie  v.  Forgarthy,  34  Id.  11;  Daniels  v.  Henderson,  49  Id. 
242;  Henderson  y.  McTucker,  45  Id.  647. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

McKee,  J.,  and  Boss,  J.,  concurred. 
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No.  9,402. 

OoLDEN  Gate  Oonsolidated  Ht.  M.  Go.  v.   Supebiob  Court 

OF  Tuba  County. 

DepaHment  One,    FUed  April  SO,  JS84. 

Writ  of  Reyibw-'Ajv  Ex  Pabtk  Ordbb  fob  an  Injunction  can  not  be  annplled  on«  pro- 
ceeding  for  a  writ  of  review,  because  an  appeal  lies  from  the  order  granting  the  injunction. 

Injunction  Suspending  Working  of  Htdbaulic  Mines— An  Ex  Parte  injunction  ree- 
training  a  hydraulic  mining  corporation  from  conducting  its  bunnees  in  a  manner  injuioBi 
to  tlie  plaintiff  is  not  void,  although  granted  without  notice  to  the  defendank  Such  iiijunc- 
tlon  does  not  suspend  the  general  and  ordinary  business  of  the  corporation. 

Sbbvioe  of  Injunotion—Retobn  of.— An  affidavit  of  the  service  of  an  injunction,  wliidk 
«tate8  that  the  same  wa^  personally  served  upon  the  superintendent  and  managing  agent  ef 
the  defendant,  is  prima  facie  evidence  of  such  fact,  although  the  affidavit  subsequently  states 
that  the  affiant  is  informed  and  believes  that  the  person  served  was  such  superintendent  and 
agent. 

The  Same— Review  of  Evidenci  of  Service  of  Injunction  on  Cebtiobabi— Concediiig 
that  the  supreme  court  will,  on  an  application  for  a  writ  of  certiorari^  look  into  the  affidavits 
nsed  on  a  motion  to  quash  the  servioe  of  an  injunction,  when  the  jonsdiotion  of  the  coiirt  to 
which  the  writ  issues  depends  upon  such  evidence,  still  when  such  evidence  ia  conflicting,  it 
will  be  held  that  the  lower  court  had  jurisdiction. 

Notice  of  Injunction— When  not  Served.— A  defendant  againat  whom  an  injunction 
has  issued,  who  has  actual  notice  thereof,  will  be  bound  thereby,  although  the  same  b  net 
aerved. 

An  Injunction  need  not  be  Sebved  bt  a  Shbbiff;  it  may  be  served  by  any  penon 
authorized  to  serve  a  summons. 

COBPORATIONS,  OTHER  THAN  MUNICIPAL,  MAT  BE  PUNIBHED  FOB  CONTBMPT,  for  violation  of 

an  injunction. 

Contempt— Affidavits  on  Pboobedinos  fob.— The  jurisdiction  of  a  court  to  ndjndge  a 
contempt,  committed  out  of  its  presence,  does  not  depend  upon  the  form  of  the  affioarit 
which  sets  the  ^roceedin^  in  motion,  although  the  facts  constituting  the  contempt  are 
stated  therein  on  information  and  belidf.  The  finding  that  the  all^^ied  contempt  was  com- 
mitted, after  a  hearing  on  an  order  to  show  cause  issued  on  such  affidavits,  wfll  not  be  re- 
viewed on  certiorari. 

ObdbbtoShow  Cause  on  Contempt  Pbocbedinos— Sebvice  of,  on  Attobnet,  when  sff* 
FiciENT. — An  order  to  show  cause  why  a  corparation  should  not  be  punished  for  contempt, 
should  ordinaril}[  be  served  upon  the  president,^  or  other  head  of  the  corporation,  secretary, 
cashier  or  managinsr  agent  thereof.  But  where  it  appears  that  diligent  efforts  have  been  made 
to  serve  an  officer  or  managing  sgent  and  that  they  had  attempted  to  resign  their  offices  and 
had  concealed  themselves  to  avoid  service  of  the  order,  the  (court  may  order  service  to  be 
made  upon  one  or  more  of  its  attorneys.  Service  upon  an  attorney  who  had  repeatedly  ap> 
peared  for  the  corporation  is  sufficient,  although  he  did  not  appear  as  soch  attorney  on  toe 
record. 

Petition  for  a  writ  of  review  to  the  superior  court  of  Yuba  county. 
The  opinion  states  the  facts. 

IVank  H.  McNcdly,  for  the  petitioner. 
Byrne  and  Davis,  for  the  respondent. 

MoEiNSTBT,  J.  The  return  to  the  writ  of  review  shows  that,  in 
the  action  ''County  of  Yuba  v.  Golden  Gate  CSonsolidated  Hydiaidic 
Mining  Company/  an  injunction  was  issued,  ex  parte,  oommanding 
the  defendant,  its  officers,  agents,  servants,  etc.,  until  the  further 
order  of  the  court,  *'  to  desist  and  refrain  from  depositing  or  suffdr- 
ing  to  flow  into  the  channel  or  bed  of  the  Yuba  river,  or  into  the 
channel  or  bed  of  Sucker  Flat  ravine,  or  into  the  tributaiy  streams, 
gulches  or  ravines  which  lead  into  said  river  or  ravine,  any  of  the 
tailings  from  defendant's  hydraulic  mines,  or  the  earth,  sand,  clay, 
sediment,  stones  or  other  material  discharged  from  said  mines,  i^m- 
monly  called  mining  debris.'*  The  defendant  in  that  action  was  by 
the  superior  court  adjudged  guilty  of  three  several  contempts  in 
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yiolating  the  injanotion  order.    We  are  asked  to  annul  the  contempt 
jndgmentB  and  the  orders  which  preceded  them. 

It  is  claimed  by  petitioner  that  the  injunction  is  void^  because  no 
notice  was  given  petitioner  of  the  application  for  it.  Section  631 
of  the  code  of  civil  procedure  provides  that  an  injunction  "to  sus- 

?end  the  general  and  ordinary  business  of  a  corporation  *'  cannot 
e  granted  ''without  due  notice  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corporation." 

It  is  obvious  that  petitioner  cannot  have  tne  order  for  the  injunc- 
tion annulled,  because  he  had  an  appeal  from  the  order  granting  the 
injunction:    C.  C.  P.  963.  1068. 

The  point  of  petitioner  is,  that,  inasmuch  as  the  injunction  was 
void^  the  petitioner,  its  servants,  etc.,  were  not  bound  to  obey  it, 
and  the  superior  court  had  no  jurisdiction  to  punish  as  for  contempt, 
any  disobedience  of  it.  But  the  injunction  did  not  suspend  the 
general  and  ordinary  business  of  the  corporation,  ''in  buying  and 
selling  mining  claims,  or  in  working  them,*'  but  only  suspended  its 
conduct  of  mining  operations,  in  a  particular  manner  alleged  to 
injure  the  plaintiff  in  the  action  in  which  the  injunction  was  issued. 

It  is  further  said  by  petitioner  that  the  injunction  was  never 
served  on  it — ^the  defendant  in  the  action,  Oounty  of  Yuba  v. 
Golden  Gate  Company;  because  the  person  on  whom  it  was  served 
was  not  any  officer  or  agent  of  the  corporation,  when  the  service 
was  made. 

The  affidavit  of  service  states  that  the  server  personally  served 
the  injuction  on  "W.  J.  Madden,  superintendent  and  managing  agent 
of  said  defendant."  The  subsequent  statement  that  he  was  ''in- 
formed and  believes,"  that  Madden  was  superintendent  and  man- 
aging agent  does  not  detract  from  the  previous  statement.  He 
could  Imow  the  fact  only  from  information  derived  from  some 
source.  The  return  was  prima  facie  evidence  of  the  fact:  Bowe  v. 
Table  Mountain  W.  Oo.  10  Oal.  441. 

It  is  also  urged  that  the  court  issuing  the  writ  of  certiorari  will 
review  the  evicUmcey  when  the  jurisdiction  of  the  court  to  which  the 
writ  issues  depends  upon  such  evidence;  that  we  should  look  into 
the  avidavits  used  on  a  motion  to  quash  the  service.  If  this  be 
conceded,  still,  where  the  evidence  is  conflicting,  and  there  is  evi- 
dence tending  to  prove  the  fact  on  which  jurisdiction  depends,  this 
<ioutt  must  hold  that  the  court  which  decided  the  fact  had  jurisdic- 
tion. Such  is  the  case  here.  Besides,  there  is  evidence  that  the 
{etitioner,  its  officers  and  agents  had  actual  notice  of  the  injunction. 
f  it  and  they  had  such  actual  notice,  they  were  bound  by  the  injunc- 
tion, although  it  was  not  served  at  all :  High  on  Injunctions,  2d  Ed. 
Bees.  14,  21,  22,  23,  24,  and  notes;  Ex-parte  Oottrell,  59  Oal.  421. 

It  is  further  claimed  that  an  injunction  can  be  served  only  by  the 
Sheriffs  and  counsel  for  petitioner  cites  subdivision  eighi  of  section 
4176  of  the  political  code:  " The  Sheriff  must  serve  all  process 
and  notices  in  the  manner  prescribed  by  law."  The  section  is 
found  in  the  chapter  defining  the  duties  of  sheriff,  and  does  not 
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give  to  or  impose  upon  him  exoinsively  the  daty  of  serving  all  pro- 
cess and  notices,  out  requires  of  him  to  serve  all  process  and 
notices  directed  to  him,  or  placed  in  his  hands  for  service,  which 
the  law  commands  him  to  serve  when  addressed  or  handed  to  him. 
The  code  of  civil  procedure  does  not  provide  how  or  b^  whom  an 
injunction  shall  be  served,  but  the  important  matter  is  that  the 
party  enjoined  shall  have  notice,  and  the  statute  being  silent  it  is  at 
the  most  su£Scient  if  service  is  made  in  conformity  with  the  mode 
prescribed  with  reference  to  service  of  summons.  And  this  seems 
to  be  intimated  in  Edmondson  v.  Mason :    16  Cal.  388. 

The  petitioner  argues  that  a  corporation  cannot  commit  a  con- 
tempt. It  has  been  held  that  a  municipcd  corporation  cannot  be 
attached  for  violation  of  an  injunction,  but  that  its  officers  who  dis- 
obey the  writ  may  be:  London  v.  Lynn,  Black.  206;  Davis  v. 
Mayor,  etc.,  1  Duer,  641;  Bass  v.  City  of  Shakopee,  27  Minn.  250. 
But  other  corporations  may  be  punished  for  contempts :  The  People 
V.  Albany,  etc.,  R.,  12  Abbott  J?r.  171,  20  How.  368;  United  States 
V.  Mempnis,  etc.,  B.,  6  Fed.  Bep.  237;  The  Mayor,  etc.,  N.  Y.  v. 
Staten  Is.  Ferry  Co.,  64  N.  T.  624. 

Petitioner  contends  that  the  affidavits  on  which  contempt  proceed- 
ings were  initiated  were  insufficient  to  give  the  court  jurisdiction » 
because  the  facts  constituting  the  alleged  contempt  were  not  stated 
therein  positively,  nor  were  they  described.  The  facts  are  set  oat 
showing  a  clear  violation  of  the  injunction  by  the  defendant,  peti- 
tioner here.  It  is  true  they  are  stated  on  information  and  belief. 
But  the  jurisdiction  of  the  court  to  adjudge  a  contempt,  committed  out 
of  its  presence,  does  not  depend  upon  the  form  of  the  affidavit  which 
sets  the  proceedings  in  motion.  Here  an  order  to  show  oanse  was 
made,  and,  if  it  was  served,  the  defendant  had  an  opportunity^  to  ap- 
pear and  answer  any  contempt  alleged  against  it.  The  omissions  in 
the  affidavit,  upon  which  the  order  was  made,  may  have  beeu  irr^- 
ularities,  but  the  commitment  was  not  based  upon  such  affidavit, 
but  upon  the  oral  testimony  of  witnesses,  and  documentary  evidence 

f:iven  and  introduced  on  the  return  day  of  the  order  to  show  cause, 
n  each  case  the  superior  court  found  that  the  defendant  on  a  certain 
day,  in  violation  of^  said  injunction,  and  in  contempt  of  the  order  of 
the  court,  did  operate  its  mine,  etc.,  and  deposit  and  flow  its  debris, 
etc.  It  is  not  our  province  to  inquire  whetner  the  court  below  was 
justified  in  finding  the  existence  of  the  facts  which  constituted  the 
contempt:  JBx  parte  Cottrell,  69  Cal.  420;  ex  parte  Perkins,  18  id.  60. 
The  several  orders  to  show  cause  why  the  defendant  should  not  be 
punished  for  contempt  in  disobeying  the  injunction,  were  served 
upon  attorneys  for  defendant.  Section  1016  of  the  code  of  civil 
procedure  provides  that,  when  a  party  has  an  attorney  in  an  action, 
the  service  of  papers,  when  required,  must  be  upon  the  attorney, 
except  *  *  *  of  papers  to  brin^  him  in  contempt.  And  section 
1016  reads:  **  The  foregoing  provisions  of  this  chapter  do  not  apply 
to  the  service  of  summons  or  other  process,  or  of  any  paper  to  bring 
a  party  into  contempt/' 
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1212  provides,  that,  when  a  oontemptis  not  committed  in 
the  immediate  presence  of  the  court,  a  warrant  of  commitment  may 
be  granted  *'  upon  an  order  to  show  canse.'' 

^  There  is  no  express  provision  in  the  codes  as  to  the  mode  of  ser- 
vice of  the  order  to  show  cause  upon  a  corporation  in  contempt  pro- 
ceedings. It  may  be  conceded,  m  the  view  we  take,  that  the  order 
to  show  cause  is  "  a  paper  to  bring  a  party  into  contempt,"  within 
the  meaning  of  sections  1016  and  1016;  and  that,  ordinarily,  the 
service  of  such  paper,  like  that  of  summons,  must  be  upon  "  the 
president  or  other  head  of  the  corporation,  secretary,  cashier  or 
managing  agent  thereof." 

But)  in  the  case  at  bar,  it  was  made  to  appear  to  the  court,  by 
satJBfactory  evidence,  that  diligent  efforts  haa  been  made  to  serve 
an  officer  or  managing  agent;  that  the  officers  of  the  corporation 
had  attempted  to  resign  their  offices,  and  that  they  had  concealed 
themselves  to  avoid  service  of  the  order,  whereupon  the  court 
ordered  that  service  be  made  upon  one  or  more  of  tne  attorneys  of 
defendant. 

The  question  to  be  considered  is :  When  a  party  charged  with 
contempt,  in  disobeying  a  legal  order,  willfullv  conceals  himself  to 
avoid  service  of  an  order  to  show  cause  why  he  should  not  be  ad- 
~  guilty  of  a  contempt,  is  the  court  powerless  to  proceed,  or 


to  prevent  the  continued  disregard  of  its  lawful  order? 

It  is  obvious  that  the  provisions  of  the  code  referred  to  do  not 
contemplate  such  concealment.  Certainly  it  is  not  to  be  tolerated 
that  a  partv  may  defv  the  court,  and  continue  to  violate  a  restraining 
order,  untu  personal  service  can  be  had  of  "the  paper  to  brin^ him 
into  contempt."  Eveir  court  has  inherent  jurisaiction  to  punish  a 
contempt,  and  the  1209th  section  of  the  cooe  of  civil  procedure,  in 
its  enumeration  of  the  acts  which  are  contempts  includes  ' '  disobe- 
dience of  any  lawful  order,*'  etc.  And  section  187  of  the  same  code, 
which  is  but  declaratory  oi  the  common  law,  reads :  ' '  When  jurisdic- 
tion is  by  the  constitution  or  this  code,  or  by  any  other  statute,  con- 
ferred on  a  court  or  judicial  officer,  all  the  means  necessary  to  carry 
it  into  effect  are  also  given;  and,  in  the  exercise  of  this  jurisdiction, 
if  the  course  of  proceeding  be  not  specifically  pointed  out  by  this 
code,  or  the  statute,  any  suitable  process  or  mode  of  proceeding 
may  be  adopted  which  may  appear  most  conformable  to  the  spirit 
of  this  code. 

The  defendant  in  the  action  had  intrusted  its  attorneys  with  the 
protection  of  its  interests  and  the  defense  of  its  rights.  We  can 
see  no  abuse  of  authority  on  the  part  of  the  court  in  directing  that 
the  order  to  show  cause  should  be  served  on  an  attorney,  since  it 
was  made  to  appear  that  the  defendant,  by  reason  of  its  own  acts, 
could  not  be  served  personally.  The  process  was  '^  suitable,"  and 
the  mode  adopted  by  the  court ' '  conformable  to  the  spirit  of  the 
eode." 

The  court  found  the  defendant  guilty  of  three  separate  contempts, 
in  disobeying  the  restraining  order  on  three  several  days.    This  it 
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was  authorized  to  do.  £aol&  act 
separate  oontempt. 

One  of  the  orders  to  show  caus€ 
Esq.,  who  had  not  been  forxnallj 
record,  but  who,  as  appears  tr< 
appeared  in  the  proceedings  as  om 
and  285  of  the  code  of  civil  proa 
on  any  question  here  presented.  1 
had  acted  as  attorney,  was  neither  i 
the  "spirit  of  the  code." 

Judgments  and  orders  affirmed. 

Boss,  J.,  concurred. 

MgKee,  tT.    I  concur  in  the  jiidgz 
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JOHKSON  m!  AL.  V 
Ikpariment  One*    Filed  ^ 

Findings  of  Jxjht  in  Equitable  action— -Sbttinc 
on  iisues  submitted  to  them  in  an  equitable  action 
aside  such  verdict  and  find  the  facta  itaelf . 

Ambnobd  Complaint— Impeachment  of  Witness 
plaint  the  plaintiff  makes  its  statements  his  own.  A 
the  original  ceases  to  perfonn  any  office  as  a  pleadi 
to  disprove  those  of  the  amended  complaint.  But  w] 
his  own  behalf,  the  original  complaint  is  admissible  i: 
ing  him,  when  the  statements  contained  therein  are 
witness. 

Implied  Wabrantt— Sale  by  Written  Contract- 
aonal  property  in  his  possession  warrants  his  title  to  tl 
aale  be  by  written  bill  or  sale  or  oral,  the  implied  warr 
The  law  does  not  generally  imply  warranties  as  to  qua 
caveat  emptor,  and  the  nurchaser  has  no  remedy  except 
If  the  contract  of  sale  oe  reduced  to  writing,  nothing  w 
which  the  law  implies,  forms  part  of  the  contract.  Wh 
or  expresses  the  warranty  that  is  given  by  the  vendor,  i 
the  existence  of  a  warranty  in  the  former  case,  or  to  exj 

Appeal  from  a  judgment  of  the  snperi 
ty,  entered  in  favor  oi  the  defendant,  and 
plaintiffs  a  new  trial. 

This  was  an  action  to  recover  damages 
in  a  sale  by  the  defendant  to  the  plaioij 
The  defendant  answered  denying  the 
thereof,  and  filed  a  cross-complaint  see] 
mortgage  given  by  the  plaintiffs,  at  the  i 
their  promissory  notes  given  for  the  parcl 
were  submitted  to  the  jury,  who  found  for 
afterwards  set  such  findings  aside  and  foun 
further  facts  appear  in  the  opinion. 

Vroaman  dk  Davis  and  G.  A,  lutUCf  for  tl 
Edward  Lynch  and  W.  B.  Daingerfiddj  fc 
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The  CoTTBTF.  1.  Appellant  claims  tiie  court  below  had  no  power 
to  set  aside  the  yerdict  of  the  jvaj,  and  to  find  the  facts. 

The  sabstitnted  cross-complaint  contains  a  statement  of  facts  con- 
stitating  a  cause  of  action  in  equity.  It  was  a  complaint  to  fore- 
close a  mortgage  of  personal  property  given  to  secure  the  payment 
of  a  promissory  note  therein  set  forth.  The  court  was  justined  in 
treating  the  findings  of  the  jury  as  advisory  only. 

2.  By  the  verification  of  the  original  complaint  the  plaintiff  made 
its  statements  his  own.  As  an  amended  complaint  haa  been  substi- 
tated  for  the  original,  the  latter  had  ceased  to  perform  any  office  as 
a  pleadiftgy  and  its  averments  could  not  be  used  to  disprove  those  of 
the  amended  complaint.  If  the  adverse  party  were  at  liberty  to  use 
the  first  pleadings  as  an  admission  to  overthrow  the  amended  plead- 
ing, the  party  who  amends  would  reap  no  benefit  from  his  amend- 
ment: meacham  v.  McKay,  37  Oal.  1d6.  So  in  Ponee  v.  McElroy, 
it  was  said:  ^'The  court  below  erred  in  permitting  the  original 
complaint  to  be  read  in  evidence  against  the  plaintiff."  But  in  the 
case  now  before  us  the  plaintiff  was  called  as  a  wUness  on  his  own 
behalf,  and  on  cross-examination  his  attention  was  called  to  por- 
tions of  the  original  complaint  claimed  to  be  inconsistent  with  his 
statements  as  a  witness.  There  is  no  suggestion  that  he  was  not 
given  full  opportuni^  to  explain  the  inconsistencies.  The  portions 
of  the  original  complaint  were  not  offered  as  evidence  of  any  fact 
other  than  the  fact  that  the  plaintiff  made  the  statements  contained 
in  them,  and  such  statements,  so  far  as  they  were  contradictory  of 
or  inconsistent  with  his  statements  as  a  witness,  were  as  much  ad- 
missibk  for  the  purpose  of  impeaching  him,  as  if  they  were  con- 
tained in  a  letter  written  by  him  to  a  third  person,  or  in  an  affidavit 
filed  in  a  distinct  proceeding.     (G.  0.  P.,  2,062.) 

3.  The  plaintiff's  witnesses  were  allowed  to  testify  fully  as  to  the 
representations  and  alleged  warranty  made  bj  defendant  at  the  time 
of  the  sale.  During  the  examination  of  a  witness  on  behalf  of  the 
d^endaniy  with  reference  to  the  alleged  representations  claimed  by 
pLedntiffB  to  be  false  and  to  constitute  a  warranty,  the  court  remarked : 
**  I  don't  think  there  is  any  warranty  in  this  case.  The  defense  here, 
if  any,  to  the  note,  is  on  the  ground  of  fraud;  I  hold  that  in  this 
case  the  plaintiffs  cannot  prove  a  warranty  made  at  the  time  of  the 
sale  by  parol  agreement  made  between  the  parties  at  that  time  be- 
cause of  the  fact  that  there  was  a  bill  of  sale  made  in  writing  between 
ihem  which  is  silent  as  to  any  provision  of  warranty."  The  appel- 
lant insists  that  this  was  error. 

The  vendor  of  personal  property  in  his  possession  warrants  his 
Uiie  to  the  same  by  implication.  And  whether  such  sale  be  by 
written  bill  of  sale,  or  oral,  the  implied  warranty  of  title  may  be  re- 
batted  by  parol,  that  is  to  say,  the  vendor  may  overcome  the  legal 
presumption  by  proof  that  he  did  not  warrant  the  title:  Miller  v. 
Van  Tassel,  24  Cal.  458.  In  such  case  the  vendor  does  not  add  to 
tiie  terms  expressed  in  the  writing,  but  he  onljr  rebuts  a  legal  pre- 
sumption, not  itself  expressed  in  writing,  but  arising  from  that  which 
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is  expressed.  But  with  reference  to  warranties  as  to  quality,  the 
general  rule  is  that  the  law  does  not  imply  snch  a  warranty.  The 
maxim  is  caveat  emptor,  and  the  purchaser  nas  no  remedy  except  in 
oase  of  express  warranty  or  fraud.  Of  course  fraudulent  represen- 
tations as  to  the  value  of  a  business  may  be  proved,  althougn  sach 
representations  are  not  embodied  in  the  written  contract  of  sale, 
because  such  evidence  of  fraud  goes  to  show  that  the  contract  never 
had  any  operation.  And  in  the  case  now  here  the  court  below  al- 
lowed the  fullest  latitude  to  appellant  in  the  examination  of  wit- 
nesses as  to  alleged  fraudulent  representations. 

If  the  contract  between  the  vendor  and  vendee  be  reduced  to 
writing,  nothing  which  is  not  found  in  the  writing  (except  thatwhidi 
is  presumed  by  law  from  that  which  is  written)  can  be  considered 
as  a  part  of  the  contract:  Kain  v.  Old,  2  B.  &  C.  627.  When  tiie 
written  sale  contains  no  warranty,  or  expresses  the  warranty  that  is 
given  by  the  vendor,  parol  eviaence  is  inadmissible  to  prove  the 
existence  of  the  warranty  in  the  former  case,  or  to  extend  it  in  the 
latter:  Benj.  on  Sales,  d21.  The  apparent  exceptions  to  the  role 
«re  where  written  papers  in  the  nature  of  informal  receipis  haye  been 
held  not  to  embody,  and  not  to  have  been  intended  or  designed  to 
set  out  the  terms  and  conditions  of  the  contract  of  bargain  and  sale; 
as  when  such  a  paper  merely  designates  the  prope;rty,  and  contains 
ft  receipt  for  the  price :  Benj.  on  Sales,  622,  note  p.  Bills  of  parcels 
introduce  an  exception  to  the  general  rule.  In  Allen  v.  Paik  (4  1L 
A  Welsby,  140).  tnere  was  a  memorandum  of  sale,  **  Bought  of  0. 
Paik,  a  horse  for  the  sum  £7,  28  6d,  (signed)  G.  Paik."  Lord 
Abinger  said  the  paper  appeared  to  have  been  intended  merely  as 
an  informal  receipt,  and  not  as  containing  the  terms  of  the  oontnci. 
And  in  Filkins  v.  Whyland  (24  Barb.  379),  the  memorandum  was: 
'<  0.  B.  Filkins,  Bt.  of  0.  Whyland  an  horse,  $150.  Beoeived  pay- 
ment, C.  Whyland.'*^  On  the  other  hand,  a  paper  purporting  to  be 
a  receipt,  but  containing  in  truth  a  complete  contract  between  the 
parties,  cannot  be  explained  by  parol:  1  Oow.  &  Hill,  notes,  216, 
2d  Ed.  1439;  Niles  v.  Culver,  8  Barb.  206;  (Goodyear  v.  Ogden.  i 
Hill,  104.  It  is  obvious  that  the  question  is  to  be  determined  bj 
ihe  response  to  the  inquiry:  '<  Is  this  writing  more  than  a  receipt? 
Does  it  contain  the  contract?*'  In  the  case  at  bar,  four  paper 
writings  were  executed  contemporaneously:  First,  a  bill  of  sale  Dy 
•defendant,  describing  property  and  acknowledging  the  receipt  of 
the  purchase  price,  six  thousand  dollars;  second,  a  promissoiy 
note  of  plaintiffs  for  five  thousand  five  hundred  dollars;  third,  a 
mortgage  of  the  property  by  plaintiffs  to  secure  the  five  thousand 
£ve  hundred  dollars  note;  fourth,  a  promissory  note  by  i^laintiffis 
for  five  hundred  dollars,  the  balance  of  the  purchase  price.  It  is 
manifest  that  these  writings  contain  the  terms  and  conditions  of  a 
complete  contract,  and  must  be  presumed  to  contain  all  the  terms 
of  the  agreement  between  the  parties. 

Judgment  and  order  affirmea. 
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No.  9,068. 

Howell  y.  Fobter,  Sheriff,  etc. 

DepaHmerU  One,    Filed  April  SO,  I884, 

Strikino  Oct  PosTtONS  of  Ck>MPLAiNT  AND  Answkb.— Plaintiff  brought  this  action  to 
recover  pooMscion  of  certain  grain  and  hogs,  on  the  ground,  an  alleged  in  his  verified  com- 
plaint.  uktA  the  same  were  his  property.  The  d^endant,  as  sheriff,  denied  tiie  owner- 
-ship  by  the  plaintiff,  and  iustified  his  possession  under  certain  writs  of  attachment.  He  al- 
leged that  the  said  property  had  been  taken  from  him  by  the  plaintiff,  after  his  levy,  under  a 
writ  of  replevin,  and  asked  a  return  thereof  to  him,  to  be  held  subject  to  such  attach- 
ment. On  the  trial  the  ctiurt,  against  defendant's  objection,  on  the  oral  statement  of  plain- 
tiff's counsel,  that  the  defendant  had  not  levied  upon  the  hogs,  permitted  the  plaintiff  to 
-strike  out  from  the  complaint  all  reference  to  the  nogs,  and  struck  out  all  allegations  in  re- 
card  to  the  same  in  defendant's  answer.  Heldf  that  such  action  of  the  court  was  erroneous; 
for  if  the  averments  of  the  answer  were  true,  the  effect  of  the  amendment  would  be  to  take 
the  hogs  from  the  defendant'H  possession  and  transfer  them  to  the  plaintiff  without  afford- 
ing the  former  an  opportunity  to  try  the  question  of  his  right  to  their  return. 

Grain  Raised  bt  a  Tknamt  Undbr  a  written  Agreement  With  His  Landlord  thatthe 
same  should  be  delivered  to  the  latter  and  remain  his  property,  and  in  no  way  subject  to  the 
<^poaal  of  the  former,  until  certain  advances  made  to  him  had  been  repaid,  cannot,  after  such 
<ielivei7,  be  attached  by  a  creditor  of  the  tenant,  until  such  advances  nave  been  paid. 

Appeal  from  a  judgment  of  the  superior  court  of  Tehama  county 
entered  in  fa^or  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial. 

J.  F,  EUison,  for  the  appellant. 
Chipman  dt  Oarter^  for  the  respondent. 

Boss,  J.  The  plaintiff  brought  this  action  to  recover  the  posses- 
sion of  4,455  sacks  of  wheat,  764  sacks  of  barley,  and  230  head  of 
hogs.  In  his  complaint,  which  was  verified,  he  alleged  that  he  was 
the  owner  of  the  grain  and  hogs  and  that  defendant  had,  without 
his  consent,  taken  the  said  property  into  his  possession,  and  con- 
tinued to  withhold  it  from  the  plain tm.  Defencumt  who,  at  the  times 
mentioned  in  the  record,  was  sheriff  of  Tehama  county,  answering 
the  complaint — ^the  answer  being  also  verified — deniea  tiie  owner- 
ship by  the  plaintiff  of  the  property  in  question,  and  alleged  that 
the  same  was  owned  b]^  the  plaintiff  and  one  Mayfield  as  tenants  in 
common,  and  that  in  his  o£Bicial  capacity  he  (defendant)  levied  upon 
and  took  all  of  the  property  into  his  possession,  under  and  by  virtue 
of  two  certain  writs  of  attachment  duly  issued  out  of  the  superior 
court  of  Tehama  county  in  certain  actions  against  Mayfield.  Defend- 
ant also  alleged  in  his  answer  that  after  his  levy,  the  plaintiff,  by  virtue 
of  a  writ  of  replevin,  took  all  of  the  properly  from  his  f defendant's) 
posaession,  and  asked  a  return  thereof  to  him,  to  be  held  subject  to 
the  aforesaid  writs  of  attachment.  When  the  case  came  on  for  trial, 
the  court  below,  on  motion  of  the  plaintiff  and  aeainst  the  objec- 
tion and  exception  of  the  defendant,  allowed  the  plaintiff  to  amend 
his  complaint  bv  striking  therefrom  all  of  the  allegations  in  relation 
to  the  two  hunored  and  thirty  head  of  hogs,  and  also  struck  out  of 
the  defendant's  answer  all  reference  thereto.  This  was  done  upon 
the  verbal  statement  of  plaintiff's  counsel  that  the  defendant  had  not 
in  fact  levied  the  writs  of  attachment  upon  the  hogs.  But  not  only 
did  the  verified  complaint  of  the  plaintiff  show'  that  defendant  had 
taken  the  hogs,  but  defendant,  in  his  verified  answer,  alleged  that 
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he  had  levied  upon  them,  and  farther  alleged  that  subsequently  to 
his  levy  the  plaintiff,  by  virtue  of  a  writ  of  replevin,  had  taken  the 
hogs  from  his  (defendant's)  possesson.  Under  such  circumstances 
the  court  below  erred  in  allowing  the  amendment  to  the  complaint 
and  in  striking  out  the  portions  of  the  answer  referred  to;  for,  if  the 
averments  of  the  answer  were  true,  the  effect  of  the  action  of  the 
court  was  to  take  the  hogs  from  the  possession  of  the  defendant  and 
transfer  them  to  the  plaintiff  without  affording  the  defendant  an 
opportunity  to  try  the  question  of  his  right  to  their  return,  which 
he  afSrmatively  alleged.  For  this  error  we  must  reverse  the  judg- 
ment and  remand  the  cause  for  a  new  trial;  and  as  there  must  be  a 
new  trial  it  is  proper  that  we  should  pass  upon  the  other  question  in 
the  case. 

The  action  of  the  court  below  in  the  respect  already  indicated  left 
the  case  to  be  tried  only  as  to  the  wheat  and  barley,  and  it  was  aa 
to  that  only  that  the  case  was  tried.  Upon  this  branch  of  the  case 
the  question  is,  Did  Mayfield  have  an  attachable  interest  in  the 
grain  ?  It  was  raised  by  him  on  land  belonging  to  the  plaintiff, 
under  a  written  instrument  by  which  the  plaintiff  leased  and  demised 
to  Mayfield  the  land  for  a  certain  term,  with  the  covenant  among 
others,  on  the  part  of  Mayfield,  that  he  would  till  and  cultivate  the 
land  in  a  good  farmer-like  manner,  and,  at  the  proper  time,  would 
sow  the  land  to  wheat,  oats  or  barley,  or  proportions  of  each,  and. 
at  the  proper  time,  would  harvest,  thresh,  clean  and  sack  the  grain, 
and  thereupon  deliver  all  of  it  to  plaintiff,  to  be  held  by  him  aa 
security  for  all  advances  made  by  him  to  Mayfield,  together  with 
interest  thereon,  at  the  rate  of  one  and  one-half  per  cent,  per 
month;  '* and,'' proceeds  the  contract,  ''such  demands  being  satis- 
fied, the  said  party  of  the  first  part  (plaintiff)  agrees  that  upon  said 
grain  being  sacked  and  delivered  as  aforesaid  he  will  deliver  and 
transfer  to  the  said  party  of  the  second  part  (Mayfield)  his  three- 
fourths  of  said  grain,  quality  and  quantity  considered." 

The  instrument  contained  this  further  clause:  ''And  it  is  muta- 
aXLj  covenanted  and  agreed  that  until  such  delivery  and  transfer  by 
the  said  party  of  the  first  part  (plaintiff)  all  of  said  grain  shall  be 
the  property  of  the  said  Pft^lrfr  of  the  first  part,  and  the  said  party 
of  the  second  part  (Mayfield)  shall  have  no  right  to  dispose  of  any 
portion  thereof." 

There  was  also  a  provision  to  the  effect  that  the  grain  should  be  de» 
livered  after  it  was  sacked,  at  the  nearest  depot  or  warehouse,  and 
that  the  plaintiff  should  pay  one-fourth  of  the  cost  of  hauling  it  and 
one-fourth  of  the  cost  of  the  sacks  used.  There  is  no  doubt 
that  where  one  man  farms  land  of  another  under  an  agreement  by 
which  he  is  to  give  the  owner  a  part  of  the  crop  raised  for  its  use, 
he  and  the  owner,  in  the  absence  of  a  stipulation  providing  other- 
wise, become  tenants  in  common  of  the  crops  raised.  But  it  is  just 
as  clear  that  the  agreement  between  the  parties  may  be  so  framed 
as  to  secure  to  the  owner  of  the  land  the  ownership  of  the  product 
until  the  performance  of  a  certain  stated  condition :  WentworUi  v» 
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Miller,  63  Cal.  9:  Andrew  v.  Newcomb,  32  N.  T.  419;  Lewis  v.  Ly- 
man, 22  Pick.  437;  Ponder  t.  Bhea,  32  Ark., 435;  Smith  v.  Atkins, 
18  Yt.  461.  In  the  present  case  the  parties  expressly  agreed  that  all 
of  the  ^rain  raised  on  the  land  by  Mayfield  should  be  delivered  to 
the  plaintiff  and  remain  his  property,  and  in  no  way  subject  to  the 
disposal  of  Mayfield  until  all  of  such  advances  as  the  plaintiff  may 
have  made  him  had  been  satisfied,  and  he  had  thereupon  received 
from  the  plaintiff  his  share  of  the  grain,  which  plaintiff*^  bound  him- 
self to  to  deliver.  Until  all  this  happened  all  of  the  grain,  by  the 
express  contract  of  the  parties,  was  to  be  and  remain  the  properif 
of  the  plaintiff  and  in  no  way  subject  to  the  disposal  of  Mayfiela. 
That  it  was  competent  for  the  parties  so  to  provide  has  already  been 
shown,  and  having  so  provided,  it  results  that  Mayfield  had  no  at- 
tachable interest  in  the  grain  at  the  time  of  the  levy  of  the  writs  in 
question.  "It  is  a  fundamental  principle,"  says  Drake  on  Attach- 
ment, sec.  245,  ''that  an  attaching  creditor  can  acquire  no  greater 
right  in  attached  property  than  the  defendant  had  at  the  time  of  the 
attachment.  If,  therefore,  the  property  be  in  such  situation  that 
the  defendant  has  lost  his  power  over  it,  or  has  not  yet  acquired 
such  interest  in  or  power  over  it  as  to  permit  him  to  dispose  of  it 
adversely  to  others,  it  cannot  be  attached  for  his  debt,"  See,  also, 
authorities  cited  in  support  of  the  text,  and  Tuohy  v.  Wingfield,  52 
Cal.  319. 

Our  conclusion  is  that  the  ruling  of  the  court  below  was  right  with 
respect  to  the  grain,  but  erroneous  in  regard  to  the  hogs  involved  in 
the  controversy. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 


MoEjnstbt.  J., and  MoEee,  J.,  concurred. 


No.  10,934. 

People  v.  Mxtnn. 

In  Bank,    FiUd  Apnl  SO,  J884. 

KnuKO  AS  THB  Rbult  or  ▲  SiiCFLB  A88Am;r— IfANSLAUOHTKB.  —The  def endaiiL  alter  an 
exchange  of  words  wiUi  the  deoeaaed,  struck  him  aeveral  blows  on  the  head  or  face  with 
his^  fist  The  blows  did  Dot  seem  at  the  Ume,  or  immediately  afterwards,  to  produce  any 
ssrioos  reaaltB.  How  severe  the  blows  were  did  not  appear,  but  they  must  have  been  dealt 
with  ooDfliderable  force,  as  the  deceased  was  found  dead  on  the  following  day  from  their  effect. 
It  did  not  appear  that  the  defendant  had  any  intention  to  kill  the  deceased.  HOd,  that  such 
killing  amounted  to  merely  manslaughter  and  not  murder. 

Thx  Sams— DiwiironoN  Bitwuk  Murdkr  and  Manslauohtkb— Halics.  —In  cases  of 
homicide  committed  bv  violence,  it  is  importuit  to  consider  the  character  of  the  weapon 
with  which  the  homidoe  was  committed,  if  the  means  employed  be  not  dani<erou8  to  life,  or 
if  the  bkvwB  cansing  death  are  inflicted  with  the  fist,  and  tnere  are  no  amravating  drcum- 
stanoes.  the  law  wul  not  raise  the  implication  of  malice  aforethought,  which  must  exist  to 
make  the  crime  murder.  Unless  suon  malice  exists  the  homicide  amounts  simply  to  man- 
slaoghter. 

Thi  Samb — iNSTBDcnoira. — An  instruction  in  this  case,  to  the  effect  that  "  if  a  man 
Imowinghr  and  willfullv  does  an  act  unlawful  in  itself,  and  it  produces  harm,  the  law  condu- 
■iveij  infers  that  such  harm  was  intended;  the  law  presumes  that  the  natural,  necessary  and 
even  poasible  consequences  were  intended  hv  the  author  of  the  act;  if  of  sound  mind, 
th«  natmral  and  proximate  consequences;  ana  if  the  act  intended  was  unlawful,  even  liie 
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poMible  oonseqaencM,**  ib  eironeoug,  as  if^orinff  all  distinciioii  between  the  inteotto  ooBHUt 
AD  act  ammounting  only  to  a  m^emeaoor,  and  one  that  would,  if  oommitted,  be  a  fdony; 

Appeal  from  a  judgment  of  the  saperior  ooart  for  StanialaiuB 
county,  entered  upon  a  verdict  convicting  the  defendant  of  murder. 
The  opinion  states  the  facts. 

Wright  dt  Eaxen,  for  the  appellant. 

AUomey^Oeneral,  for  the  respondent. 

MoBBisoN,  C.  J.  The  defendant  was  convicted  of  the  crime  of 
murder  of  the  second  degree,  and  was  sentenced  to  imprisonment 
for  life  in  the  state  prison.  The  killing  occurred  in  the  town  of 
Turlock,  in  the  county  of  Stanislaus,  on  the  12th  day  of  Ausust, 
1883,  under  circumstances  substantially  as  follows :  The  defendant, 
Albert  Case,  the  deceased,  and  several  others,  were  in  a  saloon  kept 
by  one  Boss,  at  the  hour  of  9  or  10  o'clock  at  night,  when  an  ex- 
change of  words  occurred  between  the  defendant  and  the  deceased. 
What  the  exact  words  were  does  not  clearly  appear  from  the  evi- 
dence. Suffice  it  to  say  they  were  words  of  instut  from  the  defend- 
ant and  of  remonstrance  on  the  part  of  the  deceased.  There  was, 
however,  no  angry  discussion,  and  persons  present  thought  the  de- 
fendant was  jesting  rather  than  in  earnest.  Case  was  sitting  near 
the  door  and  defendant  standing  at  the  bar  of  the  saloon.  The  lat- 
ter walked  over  to  where  the  former  was  sitting,  and  after  the  ex- 
change of  Bome  words  struck  the  former  either  two  or  three  blows 
with  nis  fist.  The  blows  fell  on  the  face  or  head  of  the  deceased, 
and  did  not  at  the  time,  or  immediately  afterward,  seem  to  produce 
any  serious  effect.    How  severe  the  blows  were  does  not  clearly  ap- 

?ear,  but  they  must  have  been  dealt  with  a  good  deal  of  force. 
'he  deceased  was  a  lad  of  sixteen  or  seventeen,  well  developed  and 
largelv  grown  for  his  age,  and  was  nearly  or  quite  as  large  as  the 
defendant.  The  morning  after  the  infliction  of  the  injury  the  de- 
ceased, Case,  was  found  lying  on  the  ground  dead,  near  tne  room 
in  which  he  slept. 

The  post  mortem  examination  showed  that  there  was  a  fracture  of 
the  skull  just  above  the  right  ear,  and  a  clot  of  blood  on  the  inside 
of  the  skull.     This  came  from  the  rupture  of  an  artery,  and  was 

S renounced  by  the  physician  making  the  autopsy  to  be  the  cause  of 
eath. 

The  principal  question  in  the  case  which  we  deem  it  necessary  to 
consider  is :  Did  the  facts,  admitting  them  in  their  full  force  and 
effect,  constitute  murder  ? 

This  degree  of  homicide  is  defined  by  section  187,  penal  oode,  to 
be  the  unlawful  killing  of  a  human  being  with  malice  aforethouj^t, 
whereas  manslaughter  is  the  unlawful  killing  of  a  human  being  with- 
out malice:    Sec.  192,  Id. 

''It  is  of  two  kinds:  First,  voluntary,  upon  a  sudden  i^^uarrel  or 
heat  of  passion.  Second,  involuntary,  in  the  commission  ixf  an 
ufdawful  ad  not  amounting  to  felony;  or  in  the  commission  of  a  law 
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M  ai«t  which  might  produce  death  in  an  nnlawfnl  manner,  or  without 
due  eaution  or  circumspection." 

It  may  be  conceded  that  an  assault  with  the  fist,  or  without  the 
of  a  deadly  weapon,  may  be  made  in  such  a  manner  and  under 
circumstances  as  to  make  the  killing  murder,  but  the  law  draws 
a  broad  distinction  in  cases  generally  between  an  assault  committed 
with  a  deadly  weapon  and  a  simple  assault  and  battery.  The  former 
aiBounts  to  a  felony,  whereas  the  other  is  merely  a  misdemeanor. 
Section  240  of  the  penal  code  provides  that ''  an  assault  is  an  unlaw- 
ful attempt,  coupled  with  a  present  ability  to  commit  a  violent  injury 
OB  the  person  of  another.  A  battery  is  any  willful  and  unlawful  use 
d  force  or  violence  on  the  person  of  another**:  Sec.  242.  A  bat- 
tery is  punishable  by  fine  or  imprisonment  in  the  county  jail,  or 
both :    Sec.  243. 

An  assault  with  a  deadly  weapon,  or  by  any  means  or  force  likely 
to  produce  great  bodily  injury,  is  declared  to  be  a  felony,  and  is 
pmishable  by  imprisonment  in  the  state  prison :    Sec.  246. 

In  the  case  of  The  People  v.  Murat  (45  Cal.  281)  it  was  held  that 
an  assault  made  without  tne  use  of  a  deadly  weapon  with  intent  to 
do  mere  bodily  harm,  and  not  to  do  murder,  is  a  misdemeanor, 
nothing  more. 

In  the  trial  of  cases  of  homicide  committed  by  violence  it  is  almost 
always  important  to  consider  the  character  of  the  weapon  with  which 
the  homicide  was  committed,  and  all  through  the  cases  great  emphasis 
is  laid  on  the  fact  that  a  weapon  likely  to  produce  death  was  used  by 
the  accused.  If  the  means  employed  be  not  dangerous  to  life,  or, 
in  other  words,  if  the  blows  causing  death  are  inflicted  with  the  fist, 
9mA  there  are  no.  aggravating  circumstances,  the  law  will  not  raise 
the  implication  of  malice  aforethought,  which  must  exist  to  make 
tiie  crime  murder.  The  distinguishing  characteristic  respecting  the 
two  crimes  of  murder  and  manslaughter  is  malice.  Without  the 
presence  of  this  element  of  malice  the  crime  does  not  reach  the 
yi|faer  decree  of  murder,  but  amounts  simply  to  manslaughter. 

We  will  consider  a  few  of  the  cases  in  which  the  distinction  is 
elearly  drawn. 

If  a  parfy  participate  in  a  homicide,  intending  only  to  commit  an 
aflsault  and  battery,  he  is  guilty  of  manslaughter  only:  Brown  v. 
The  State,  28  Georffia,  209. 

Beating  and  striking  a  wife  violently  with  the  open  hand,  the 
blows  being  illegal,  the  killing  of  the  wife  in  such  manner  is  man- 
dau^ter:  Commonwealth  v.  McAffee,  108  Mass.  261. 

If  A  and  B  agree  to  assault  0  with  their  fists,  and  C  receives 
chance  blows  from  either,  producing  death,  both  are  guilty  of  man- 
slaughter: Beg.  V.  Oaton,  12  Oox  0.  0.  624. 

When  death  ensues  in  pursuit  of  an  unlawful  design,  without  any 
intention  to  kill,  it  will  be  murder  or  manslaughter  as  the  intended 
offense  is  felony  or  only  a  misdemeanor :  Smith  v.  State,  33  Maine, 
55;  Foster,  268. 
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The  case  of  Wellar  v.  The  State,  22  Mich.  16,  is  a  yeiy  iustnictiTe 
one  on  the  point  we  are  now  considering,  and  it  was  there  held  that 
*  *  in  general  when  the  assault  is  not  committed  with  a  deadly  weapon 
the  intent  must  be  clearly  felonious  to  make  the  killing  constitute 
murder,  *  *  ^  and  in  such  a  case  the  deadly  intent  ought  to 
be  left  in  no  doubt." 

The  willful  use  of  a  deadly  weapon  without  excuse  or  provocation, 
in  such  a  manner  as  to  imperil  life,  is  almost  universally  recognwd 
as  showing  a  felonious  intent:  2  Bishop's  Criminal  Law,  sees.  680, 
681.  But  when  the  weapon  or  implement  used  is  not  likely  to  kiQ 
or  maim,  the  killing  is  held  to  be  manslaughter,  unless  there  is  an 
actual  intent  which  shows  a  felonious  purpose:  See  cases  cited  in 
30  Michigan,  p.  16. 

It  does  not  appear  from  the  evidence  in  this  case  that  there  was 
any  intention  on  the  part  of  the  defendant  to  kill  the  deceased,  and 
the  physician  who  made  Qiepoat  mortem  states  that  an  ordinary  blow 
would  not  have  produced  the  fracture  which  resulted  in  the  death 
of  Case.  It  appears,  too,  that  the  blow  happened  by  chance  to  fall 
upon  that  portion  of  the  skull  which  is  the  thinest  and  most  easily 
fractured.  There  certainly  was  no  design  or  intent  on  the  part  of 
the  defendant  that  it  should.  If  the  blow  had  fallen  a  little  nigher 
or  a  little  lower  on  the  skull  the  result,  in  all  human  probability, 
would  not  have  been  fatal.  If  death  had  not  ensued  the  defendant 
would  have  been  guilty  of  a  simple  assault  and  battery  under  the 
penal  code,  as  the  assault  was  not  with  a  dangerous  weapon  or  in- 
strument, or  by  any  meaxis  or  force  likely  to  produce  great  bodily 
injury. 

If  the  party  had  not  died  from  the  injury,  the  defendant  would 
have  been  guilty  of  a  misdemeanor  only,  and  not  a  felony. 

The  killing  of  Alfred  Case  not  having  been  intended,  but  result- 
ing from  an  unlawful  act,  not  amounting  to  a  felony,  was,  therefore, 
manslaughter  and  not  murder. 

We  will  now  consider  one  of  the  instructions  given  by  the  court 
to  the  jury.    It  was  as  follows: 

''  Intent  is  generally  inferred  from  the  commission  of  the  act.  If 
a  man  knowingly  and  willfully  does  an  act  unlawful  in  itself,  and  it 
produces  harm,  the  law  conclusively  infers  that  such  harm  was  in- 
tended. The  law  presumes  that  the  natural,  necessary  and  even 
possible  consequences  were  intended  by  the  author  of  the  act.  If 
of  sound  mind  the  natural  and  proximate  consequences.  And  if 
the  act  intended  was  unlawful  even  the  possible  consequences.  So 
if  the  act  produces  harm  not  intended  it  holds  him  responsible  for 
all  the  consequences." 

This  instruction  ignores  all  distinction  between  the  intent  to  com* 
mit  an  act  amounting  only  to  a  misdemeanor,  and  one  that  would, 
if  committed,  be  a  felony.  We  have  endeavored  to  point  out  the 
distinction.  In  our  opinion,  the  instruction  was  too  broad,  and  was 
well  calculated  to  mislead  the  jury  luider  the  circumstances  of  this 
case.    The  language  of  Chief  Justice  Shaw  in  the  case  of  Common- 
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wealth  v.  Webster,  5  Cashing  305,  is  as  follows:    ''This  rale  id 
founded  on  the  plain  and  obvions  principle,  that  a  person  must  be 

S resumed  to  intend  to  do  that  which  he  voluntarily  and  willfully 
oes  in  fact  do,  and  that  he  must  intend  all  the  natural,  probcAle  and 
usual  consequences  of  his  own  act." 

To  hold  the  defendant  liable  for  all  possible  consequences  of  his 
act  and  to  the  full  extent  of  the  rule  laid  down  by  the  court,  would 
be  dangerous  in  the  extreme. 

For  tne  reasons  herein  set  forth,  the  judgment  and  order  are  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Shabpstein,  J.,  and  Thobnton,  J.,  concurred. 

Boss,  J. :    I  concur  upon  the  ground  last  stated  in  the  opinion. 

McEiNSTBT,  J.,  Mtbige,  J.:  We  concur  in  the  judgment  and  in 
the  opinion  that  the  instruction  as  to  responsibility  for  all  possible 
consequences  was  erroneous. 


No.  9241. 

CoNNOtt  V.  Stanlet,  Abministbatob,  etc. 

IkparPmeiU  On$^    FUed  April  SO,  1884. 

Artb-Nuftial  SiTTLBifKNT,  Bbiach  ov.— Prior  to  the  death  of  defendant's  intestate  he 
and  the  plaintiff,  an  unmarried  woman,  entered  into  an  agreement. whereby  they  mutually 
promised  to  inter-marry  within  a  reasonable  time.  In  consideration  thereof  the  agreement 
proTided  that  "the  party  of  the  first  part  (the  defendant's  intestate)  grants  and  gives  to  the 
party  of  the  second  part  *^  certain  bonds  then  in  his  possession,  "  all  of  which  he  promises  to 
deliyer  to  her  on  or  before  the  day  of  their  marriage,  to  be  and  become  her  own  absolute 
property."  Hddy  that  such  agreement  was  an  ante-nuptial  settlement,  the  consequences  of 
which  could  not  be  avoided  by  the  defendant's  intestate  refusing  to  consummate  the  marriage. 
That  upon  his  refusal,  after  a  reasonable  time,  to  marry,  the  plaintiff,  having  at  all  times 
remained  ready  and  willing  to  consummate  the  contract,  was  entitled  to  the  bonds.  That  it 
not  for  her  to  have  sought  him,  but  it  was  his  duty  to  have  sought  her  in  marriage. 


Appeal  from  a  judgment  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Oeorgs  Cadwaladery  for  the  appellant. 
Freeman  dk  Bates,  for  the  respondent. 

Boss,  J.  On  the  twenty-first  da^r  of  June,  1882,  plaintiff  and  the 
defendant's  intestate,  William  Jarvis,  executed  the  following  instru- 
ment in  writing: 

"This  inden%re,  made  and  entered  into  this  twenty-first  day  of 
Jane,  1882,  by  and  between  William  Jarvis,  of  the  county  of  Sacra- 
mento, state  of  California,  party  of  the  first  part,  and  Mrs.  J.  L. 
Conner,  of  the  city  and  county  of  San  Francisco,  state  of  California, 
party  of  the  second  part : 

"  Witnesseth,  that  whereas,  the  party  of  the  first  part  and  the 
party  of  the  second  part  have  agreed,  and  do  hereby  mutually  agree 
to  marry  each  other,  and  that  in  consideration  thereof,  and  of  the 
mutual  affection  existing  between  them,  the  party  of  the  first  part 
grants  and  gives  to  the  said  party  of  the  second  part  ten  thousand 
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([10,000)  dollars'  worth  of  the  bonds  of  theNatoma  Water  and  Min- 
ing Company,  a  corporation  duly  organized  under  the  laws  of  the 
state  of  California,  being  twenty  bonds  of  five  hundred  (600)  dollars 
each,  made  payable  to  bearer,  now  in  the  possession  of  the  party  of 
the  first  part,  all  of  which  he  promises  to  deliver  to  her,  the  party 
of  the  second  part,  on  or  before  the  day  of  their  said  marriage^  to 
be  and  become  her  own  absolute  property,  in  her  own  name,  as  her 
separate  estate. 

"  It  is  further  agreed  that  one-half  of  the  interest  on  said  bonds, 
as  the  same  becomes  due  and  payable,  from  time  to  time,  shall  be 
paid  to  the  party  of  the  first  part,  and  the  other  half  thereof  shall 
be  paid  to  tne  party  of  the  second  part. 

''And  the  party  of  the  second  part  hereby  agrees  to  keep  and 
perform  her  agreement  herein  in  ^ood  faith;  and  they  hereby  mu- 
tually agree  to  marry  each  other  within  a  re£U3onable  time  hereafter. 

''In  witness  whereof,  the  parties  have  hereunto  set  their  hands 
and  seals  the  year  and  day  first  above  written. 

"  *Wm.  Jabvis,  [seal] 

"MeS.  J.  L.  CONNEB.      [sBALJ 

"  Signed  in  the  presence  of  P.  B.  Nagle." 

As  the  case  is  presented,  it  appears  that  at  the  time  of  the  exe- 
cution of  the  contract,  both  of  the  contracting  parties  were  unmar- 
ried; that  the  plainti£f,  in  accordance  with  the  obligations  imposed 
on  her  thereby,  remained  unmarried,  and  was,  from  the  time  of  the 
making  of  the  contract  to  the  time  of  the  death  of  Jarvis,  which 
occurred  on  the  eighth  of  September,  1882,  alwajrs  ready  and  will- 
ing to  marry  him,  of  which  he  was  constantly  advised;  but  that  he, 
in  disregard  of  the  obligation  imposed  upon  him  by  the  contract 
refused  to  marrv  the  plaintiff,  and  continued  such  refusal  to  the 
time  of  his  death.  After  the  death  of  Jarvis,  an  administrator  of 
his  estate  was  appointed,  towhom  the  plaintiff  presented  a  verified 
claim  based  on  tne  contract,  which  claim  was  rejected  by  the  ad- 
ministrator. The  action  is  to  recover  of  the  administrator  the  value 
of  the  bonds  and  one-half  of  the  accrued  interest  thereon.  The 
interpretation  of  the  contract  adopted  by  the  court  below  was,  tiiat 
on  the  part  of  Jarvis  there  was  a  mere  promise  to  deliver  the  bonds 
upon  the  marriage  of  the  parties  within  a  reasonable  time.  "  The 
happening  of  a  niture  event,  viz:  the  marriage  was,"  said  the  Court, 
"  a  condition  precedent  to  the  vesting  of  the  bonds  in  plaintiff.'* 
We  cannot  so  construe  the  contract.  The  language  is:  "The  p^^rty 
of  the  first  part  grants  and  gives  to  the  party  of  the  second  part 
certain  described  bonds  then  in  the  possession  of  the  party  of  the 
first  part,  '*  all  of  which  he  promises  to  deliver  to  her,  the  party  of 
the  second  part/ on  or  before  the  day  of  their  said  marriage,  to  be 
and  become  her  own  absolute  property,  in  her  own  name  as  her 
separate  estate."  The  bonds  which  he  granted  and  gave  he  prom- 
ised to  deliver  to  the  plaintiff  on  or  be/ore  the  day  of  their  mar- 
riage; and  the  consideration  for  this  was,  the  affection  existing  be- 
tween the  parties  and  their  mutual  agreement  to  many.    It 
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nothing  more  nor  less  than  an  ante-nuptial  settlement,  the  conse- 
quences of  which  could  not  be  avoided  by  Jarvis'  refusal  to  con- 
summate his  agreement  to  marry  the  plainti£f — she  being  at  all 
times  ready  an?wiUii>g  to  marry  him.  ancl  no  reason  for  his  refusal 
appearing.  It  was  not  for  her  to  seek  him,  but  it  was  his  duty  to 
have  sought  her  in  marriage  within  a  reasonable  time  after  the  en- 
gagement. ''  The  modesty  of  the  sex  is  considered  by  the  common 
law,'*  said  Lord  Ooke. 

Jarvis  having  without  excuse  refused  to  consummate  his  engage- 
ment, and  the  plaintiff  having  in  all  things  complied  with  the  obli- 
gations imposed  on  her  by  the  contract,  she  is  legally  and  justly 
entitled  to  receive  the  consideration  for  which  she  plighted  her 
troth.  That  the  promise  and  conduct  of  the  plaintiff  constituted 
adequate  and  valuable  consideration  for  the  settlement  does  not 
admit  of  doubt.  The  circumstance  that  the  marriage  was  not  in  fact 
consummated  is  immaterial.  It  was  not  consummated  because  of 
the  fault  of  Jarvis,  and  it  is  a  maxim  of  the  law  that  no  man  shall 
take  advantage  of  his  own  wrong.  Besides,  with  respect  to,  the  suf- 
ficiency and  value  of  the  consideration,  there  does  not  appear  to  be 
any  real  and  substantial  distinction  between  a  marriage  formally 
solemnized  and  a  binding  and  obligatory  agreement,  fairly  made,  to 
form  such  connection  and  enter  into  that  relation.  ' '  All  the  conse  - 
quences  of  a  legal  obligation,"  as  said  by  the  court  in  Smith  v. 
Allen,  6  Allen*s  reports,  p.  458,  ''accompany  such  an  agreement. 
The  law  enforces  its  performance  by  affording  an  effectual  remedy 
against  the  party  who  shall  without  legal  excuse  fail  to  fulfill  it. 
But  a  contract  of  this  kind  is  not  to  be  regarded  as  a  valuable  con- 
sideration merelv  because  damages  commensurate  with  the  injury 
may  be  recovered  of  the  party  wno  inexcusably  refuses  to  fulfill  it. 
It  fs  peculiar  in  its  character,  and  has  other  effects  and  consequences 
attending  it.  It  essentially  changes  the  rights,  duties  and  privileges 
of  the  parties.  They  cannot,  while  it  exists,  without  a  violation  of 
good  faith,  as  well  as  of  the  material  obligations  to  which  it  subjects 
them,  negotiate  a  contract  for  such  an  alliance  with  any  other  per- 
son. A  woman  who  has  voluntarily  made  such  an  agreement  can- 
not without  indelicacy,  and  so  not  without  exposing  herself  to  un- 
favorable observation,  and  to  some  loss  of  public  favor  and  respect, 
seek  elsewhere,  except  for  good  and  substantial  reasons,  by  withdraw- 
ing from  the  engagement  by  which  she  has  bound  herself  for  prefer- 
ment in  marriage;  and  thus  her  promise  and  a^eement  to  marry  a 
particular  person  essentially  change  her  condition  in  life.  They 
materially  affect  not  only  her  opportunities  but  her  right  to  attempt 
in  that  way  to  improve  them.  A  legal  contract  and  promise,  made 
in  good  faith  to  marry  another  must,  therefore,  like  an  actual  mar- 
riage, be  deemed  to  be  a  valuable  consideration  for  the  conveyance 
of  an  estate. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  amended  complaint, 
with  leave  to  the  defendant  to  answer. 

MoEjnstby,  J.,  and  McEee,  J.,  concurred. 
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No.  7463. 

SAin?A  Cbuz  Eailboad  Co.  v.  Spbeokles. 

In  Bank,    Filed  April  SO,  1884, 

A88ES8U£NT  ON  FuLLYPAiD  UP  STOCK.— Corporations  organized  and  existing  under  theUwi 
of  this  state  have  authority  to  levy  and  collect  assessments  upon  stock  for  which  the  Bab> 
flcription  price  has  been  fully  paid. 

Advance  bt  Dibbctob— Liability  of  Cobfobation  fob. —  A  corporation  is  liable  for 
moneys  advanced  to  it  by  a  director  which  it  receives  and  uses  at  a  time  when  it  was  out  of 
money  and  in  debt  and  unable  to  obtain  money  from  any  other  source. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Cmz 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

C,  B.  Younger,  for  the  appellant. 

Jarboe  &  Harrisony  and  Uraig,  for  the  respondent. 

Boss,  J.  The  important  question  in  this  case  is,  to  what  extent 
corporations  organized  and  existing  under  the  laws  of  this  state, 
may  levy  and  collect  assessments. 

On  the  part  of  the  respondent  it  is  contended  that  no  assessment 
can  be  levied  upon  any  stock  for  which  the  subscription  price  has 
been  fully  paid. 

The  matter  of  assessments  is  regulated  by  our  statute,  and  the 
question  is  therefore  to  be  determined  by  its  provisions.  Section 
6dl  of  the  civil  code  provides:  ''The  directors  of  any  corporation 
formed  or  existing  under  the  laws  of  the  state,  after  one-fourth  of 
its  capital  stock  has  been  subscribed,  ma^,  for  the  purpose  of  pay- 
ing expenses,  conducting  business,  or  paying  debts,  levy  and  collect 
assessments  upon  the  subscribed  capital  stock  thereof,  in  tibe  man- 
ner and  form,  and  to  the  extent  provided  herein." 

From  this  section  these  things  at;least  are  clear:  1.  That  no 
assessment  for  any  purpose  can  be  levied  until  at  least  one-fourth 
of  the  capital  stock  of  the  corporation  has  been  subscribed;  2.  That 
assessments  may  be  levied^in  the  manner  and  form  and  to  the  extent 
provided  by  the  statute,  for  the  purpose  of  paying  the  expenses, 
conducting  the  business  or  paying  the  debts  of  the  corporation; 
and,  3,  that  the  assessment  authorized  to  be  levied,  shall  be  levied 
only  upon  the  subscribed  capital  stock. 

The  authority  thus  conferred  on  the  directors  of  any  corporation 
formed  or  existing  under  the  laws  of  this  state  to  levy  and  collect 
assessments  for  tne  purposes  stated  is  thus  limited  by  the  next 
section : 

' '  Section  332 :  No  one  assessment  must  exceed  ten  per  cent,  of 
the  amount  of  the  capital  stock  named  in  the  articles  of  incorpora- 
tion, except  in  the  cases  in  this  section  otherwise  provided  for,  as 
follows : 

"1.  If  the  whole  capital  of  a  corporation  has  not  been  paid  up, 
and  the  corporation  is  unable  to  meet  its  liabilities  or  to  satisfy  the 
claims  of  its  creditors,  the  assessment  may  be  for  the  full  amount 
unpaid  upon  the  capital  stock;  or  if  a  less  amount  is  sufficient,  then 
it  may  be  for  such  a  percentage  as  will  raise  that  amount. 


Bap.  Ct.  Cal.]     Saitta  Cbuz  Bailboad  Co.  v.  Spbeoeles.  753 

"  2.  The  directors  of  railroad  corporations  may  assess  the  capital 
trix>ck  in  installments  of  not  more  than  ten  per  cent,  per  month, 
nnless  in  the  articles  of  incorporation  it  is  otherwise  provided. 

**  3.  The  directors  of  fire  or  marine  insurance  corporations  may 
assess  such  a  percentage  of  the  capital  stock  as  they  deem  proper. ' 

It  is  farther  limited  by  section  333,  which  reads: 

"Section  333:  No  assessment  mast  be  levied  while  any  portion 
of  a  previous  one  remains  unpaid,  unless : 

''1.  The  power  of  the  corporation  has  been  exercised  in  accord- 
ance with  the  provisions  of  tnis  article  for  the  purpose  of  collecting 
saoh  previous  assessment; 

"  2.  The  collection  of  the  previous  assessment  has  been  enjoined, 
or, 

*'  3.  The  assessment  falls  within  the  provisions  of  either  the  first, 
second  or  third  subdivision  of  section  o32." 

We  perceive,  therefore,  but  two  limitations  to  the  power  confer- 
red by  section  331 — ^the  first  being  that  no  one  assessment  must  ex- 
ceed ten  per  cent,  of  the  amount  of  the  capital  stock  named  in  the 
articles  of  incorporation;  and  the  second,  that  no  assessment  must 
1)6  levied  while  any  portion  of  a  previous  one  remains  unpaid.  But 
to  each  of  these  limitations  certain  exceptions  are  made.  One  of 
the  exceptions  to  the  first  limitation  is,  that  if  the  whole  capital  of 
a  corporation  has  not  been  paid  up,  and  the  corporation  is  unable 
to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors,  one  as- 
sessment may  be  for  the  full  amount  unpaid  upon  the  capital  stock 
even  though  it  exceed  ten  per  cent,  of  the  amount  of  the  capital 
stock  named  in  the  articles  of  incorporation;  or  if  a  less  amount  is 
sufficient,  then  it  may  be  for  such  a  percentage  as  will  raise  that 
amount.  And  one  of  the  exceptions  to  the  second  limitation,  which 
prohibits  the  levy  of  any  assessment  while  any  portion  of  a  previous 
one  remains  unpaid  is,  when  the  previous  assessment  "  falls  within 
the  provisions  of  either  the  first,  second  or  third  subdivision  of  sec- 
tion 332."  In  other  words,  when  the  previous  assessment  falls  within 
the  provisions  of  either  the  first,  second  or  third  subdivision  of  sec- 
tion 332,  another  assessment  may  be  levied  while  tibe  previous  one 
remains  unpaid. 

Now,  the  first  subdivision  of  section  332  in  terms  declares  that  if 
the  whole  capital  has  not  been  paid  up,  and  the  corporation  is  un- 
able to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors, 
the  assessment  may  be  for  the  full  amount  unpaid  upon  the  capital 
stock.  Of  course  when  such  an  assessment  is  collected,  the  stock 
upon  which  it  is  levied  becomes  fully  paid  for;  yet,  according  to  sec- 
tion 333,  another  assessment  may  nevertheless  be  levied.  And  the 
reason  for  the  rule  thus  prescribed  by  the  legislature  seems  plain; 
for  one  of  the  purposes  for  which  the  directors  of  a  corporation 
are,  by  section  o31,  authorized  to  levy  an  assessment  is  tiie  con- 
ducting of  the  business  of  the  corporation.  And  when  the  full 
amount  unpaid  upon  the  subscribed  capital  stock  is  required  to 
meet  the  liabilities  of  the  corporation,  if  the  business  is  to  be  fur- 
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tber  conducted,  it  would  seem  very  reasonable  to  authorize  another 
assessment.  So,  too,  does  it  seem  reasonable  that  other  assess- 
ments should  be  authorized  when,  for  instance,  the  assessment 
which,  by  the  first  subdivision  of  section  832  is  authorized  to  be 
levied  for  the  full  amount  unpaid  upon  the  capital  stock  subscribed, 
is  insufficient  to  satisfy  the  claims  of  the  creditors  of  the  corpora- 
tion. But  whether  reasonable  or  unreasonable,  the  law  is  so  writ- 
ten, as  we  understand  it. 

Nor  is  it  easy  to  believe  that,  had  the  legislature  intended,  by  the 
provisions  of  the  code  in  question,  to  authorize  assessments  oiuy  to 
the  extent  of  the  par  value  of  the  stock  subscribed  for — ^in  other 
words,  to  provide  only  for  the  calling  in  of  the  sums  subscribed — 
it  would  not  have  expressed  that  intention  in  appropriate  language. 
It  would  have  been  an  easy  matter  to  have  done  so,  and,  as  we  shall 
presently  see,  when  the  codes  were  adopted  there  was  standing  upon 
the  statute  books  an  old  act  providing  for  that  very  thing.  **  There 
are  two  classes  of  assessments,"  says  Potter  on  Ooroporations,  voL 
1,  323,  ''made  by  corporations  or  by  the  directors  tnereof,  one  of 
which  is  more  properly  distinguished  as  '  calls,*  made  upon  the  sub- 
scriptions for  shares  within  the  amount  of  the  unpaia  sums  upon 
the  number  of  shares  subscribed;  the  other,  an  assessment  made 
upon  the  corporators,  not  merely  as  a  part  of  their  subscriptions, 
but  to  raise  a  sum  of  money  beyond  the  amount  of  subscription  for 
the  use  of  the  corporation,  to  sustain  its  existence,  to  carry  into  use 
its  corporate  powers  and  to  enable  it  to  exercise  its  corporate  duties." 
The  power  to  call  in  the  par  value  of  the  stock  actually  sulracribed 
and  agreed  to  be  taken  was  a  power  incident  to  the  corporation  at 
common  law,  and  the  subscriber  was  liable  to  an  action  therefor. 
But,  by  the  common  law,  the  stock  of  the  subscriber  could  not  be 
forfeited  or  sold  for  the  amount  of  the  assessment  levied  for  the 
unpaid  portion  of  the  subscription  price.  To  authorize  a  sale  of 
the  stock  even  for  that  purpose  statutory  authority  was  necessary. 
Accordingly  the  legislature  of  this  state,  by  the  act  approved  April 
14,  1853  (Hittell  Art.  932,  et.  aeq.),  empowered  the  trustees  ''to  call 
in  and  demand  from  the  stockholders  the  sums  by  them  subscribed, 
at  such  times  and  in  such  payments  of  installments  as  they  mar 
deem  proper*':  Sec.  10.  Notice  of  each  assessment  was  reauired 
to  be  given  in  a  prescribed  way,  and  provision  was  then  maae  for 
the  sale  of  the  stock  of  such  of  the  stockholders  as  should  make 
default  in  the  payment  of  the  assessments  upon  the  shares  held  by 
them. 

But  in  the  year  1864  the  legislature  went  further  and  by  act,  ap- 
proved Anril  4,  1864,  (Stats.  1863-4,  402),  provided  that  "  the 
trustees  of  any  corporation  formed  under  the  general  laws  of  this 
state  shall  have  power  to  levy  and  collect,  for  the  purpose  of  paying 
the  proper  and  legal  expenses  of  such  corporation,  assessments 
upon  the  the  capital  stock  thereof,  in  the  manner  and  form  and  to 
the  extent  hereinafter  provided,  and  not  otherwise.*'  The  next  sec* 
tion  contained  the  UmUcUionB  and  reads:  '*  No  assessments  shall  ex- 
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ceed  five  per  cent,  of  the  oapital  stock  of  the  corporation,  and  none 
shall  be  levied  while  any  portion  of  any  previoas  assessment  shall 
remain  unpaid  or  uncollected,  except  in  cases  where  all  the  powers 
of  the  corporation  shall  have  been  exercised  in  accordance  with  the 
terms  of  this  act  for  the  purpose  of  collecting  such  previous  assess- 
ment, and  except,  also,  the  collection  or  a  previous  assessment 
against  one  or  more  stockholder  restrained  by  injunction  or  other- 
wiae,  in  which  case  further  assessment  may  be  levied  and  collected 
according  to  this  act."  Subsequent  sections  of  the  act  provided  for 
notice  and  for  a  sale  of  the  stock  in  default  of  payment  of  the  assess- 
ment. 

This  act  was  superseded  'by  that  of  March  26,  1866,  (stats.  1865- 
6,  458),  but  in  the  particulars  in  which  we  are  considering  the  act 
of  1864^  was  similar  to  it. 

The  act  of  1864  was  under  consideration  by  the  supreme 
court  of  this  state  in  the  case  of  Sullivan  v.  Triunfo 
Mining  Company,  89  Cal.  465,  and  it  was  there  held  that 
it  was,  as  it  purported  to  be,  applicable  to  all  corporations  ''formed 
under  the  general  laws  of  this  state"  In  that  case  the  court  did 
not  pass  upon  the  question  whether  the  provisions  of  the  act  were 
applicable  to  assessments  for  subscriptions  to  the  capital  stock,  but 
it  treated  the  assessment  then  in  question  as  having  been  levied 
upon  fnUv  paid  up  stock,  and  it  sustained  the  assessment.  The  court 
said:  ''  Tve  express  no  opinion  as  to  whether  the  provisions  of  the 
act  are  applicable  to  calls  or  assessments  for  subscription  to  the 
capital  stock.  The  Question  does  not  arise  in  this  case,  for  we  infer 
from  the  complaint  tnat  the  stock  was  issued  in  the  usual  mode  in 
mining  corporations;  that  is,  the  stock  was  issued  to  the  owners  of 
the  mine  in  proportion  to  their  several  interests  therein." 

We  have  no  doubt  of  the  correctness  of  the  construction  thus  put 
in  the  year  1870  upon  the  act  of  April  4, 1864;  but  whether  right  or 
wrong,  it  is  too  late  now,  after  the  lapse  of  thirteen  years,  for  the 
court  to  change  it. 

We  know,  then,  that  the  legislature  did  first  provide  only  for  the 
calling  in  by  assessment  of  the  full  amount  of  the  subscribed  stock, 
and  for  the  sale  of  the  stock,  after  notice,  in  default  of  the  payment 
of  the  subscription  price.  We  know,  also,  that  the  legislature  next 
went  further  and  provided  for  assessments  for  certain  purposes  and 
wiilun  certain  limits,  upon  stock  which  had  been  fully  paia  for;  and 
that  thus  the  law  stood  when  the  codes  were  adopted.  If,  in  enact- 
ing the  codes,  the  legislature  had  intended  to  return  to  the  rule  pre- 
vailing in  this  state  prior  to  the  passage  of  the  act  of  April  4, 1864, 
and  to  provide  for  assessments  only  for  the  amount  unpaid  upon  the 
eapital  stock,  would  it  not  have  employed  some  such  language  as  it 
had  previously  employed  when  it  had  that  purpose  in  view  and  have 
empowered  the  trustees,  as  it  did  by  the  act  of  April  14,  1853,  *'  to 
calf  in  and  demand  from  the  stockholders  the  sums  by  them  sub- 
scribed ?"  Some  such  language  as  that  would  so  easily  and  so  nat-' 
urally  have  expressed  that  intent,  that  any  substantial  departure 
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from  it  naturally  suggests  the  inquiry  whether  it  did  not  intend 
something  by  the  change. 

And  when  we  find,  as  we  do,  by  comparing  the  respectiTO  pron- 
sions,  that  the  legislature  in  enacting  the  codes  adopted  snostan- 
tially  and  almost  literally  the  very  language  employed  in  the  acts  (tf 
1864  and  1866— language  which  this  court  more  than  thirteen  yean 
ago  decided  authorized  assessments  upon  stock  that  had  been  foUj 
paid  for — and  also  made  specific  provision  in  regard  to  the  assess- 
ment of  the  sums  actually  subscribed,  the  conclusion  is  to  our  minds 
irresistible  that  in  enacting  the  sections  of  the  code  in  qneetion  it 
not  only  did,  but  clearly  intended  to  authorize,  for  the  purposes 
and  subject  to  the  limitations  prescribed,  assessments  upon  stock 
fully  paid  for  as  well  as  assessments  for  the  amount  unpaid  thereon. 
Indeed,  the  sections  of  the  code  as  first  enacted  were  but  a  compila- 
tion, with  certain  modifications  and  alterations,  of  the  pre-existing 
statutes  on  the  subject.  This  is  further  shown  by  the  provisions  ca 
section  332,  in  relation  to  railroad  and  fire  and  insurance  corpora- 
tions, which  were  taken  from  the  pre-existing  statutes  in  relation  to 
the  same  subjects.  The  change  made  in  the  code  by  the  amend- 
ment of  July  1,  1874  does  not  alter  the  case.  It  has  already  beoi 
referred  to.  Since  the  amendment  no  assessment  can  be  levied  tax 
anjr  purpose  until  after  one-fourth  of  the  capital  stock  has  been  sub- 
scribed, and  now  it  is  only  upon  the  subscribed  capital  stock  that 
any  assessment  at  all  can  oe  levied.  In  other  respects  the  limita- 
tions and  provisions  remain  as  before. 

It  is  hardly  necessary  to  add  that  with  the  policy  of  the  law  in 
question  we  have  nothing  to  do. 

With  respect  to  the  indebtedness  of  the  corporation  at  the  time 
of  the  levy  of  the  assessment  in  question,  it  is  sufficient  to  say  that 
even  if  it  be  conceded  that,  under  the  circumstances  set  forth  in  the 
agreed  statement  of  facts,  a  portion  of  the  indebtedness  to  Hihn  is 
invalid,  we  think  there  can  be  no  question  as  to  the  validity  of  the 
item  of  cash  advanced  by  him  to  the  corporation;  and  this,  added 
to  the  other  indebtedness  of  the  corporation,  is  more  than  the  aggre- 

fate  of  the  assessment.  The  money  was  advanced  to  and  received 
y  the  corporation  at  a  time  when  it  was  out  of  money  and  in  debt, 
and  when  it  was  unable  to  obtain  money  from  any  other  souroe  than 
from  Hihn.  Where  a  director  under  such  circumstances  advances 
the  corporation  the  needed  money,  which  it  reoeivee  and  uses,  there 
surely  would  be  no  justice,  and,  we  think,  no  law,  in  holding  that 
the  corporation  coula  not  repay  the  amount.  The  authorities  cited 
by  respondent  do  not  sustain  him,  and  there  are  abundant  authori- 
ties to  the  contran^.  We  cite  Seeley  v.  The  San  Jose  Independent 
Mill  and  Mining  Cfo.,  69  Cal.  22,  and  the  Twin  Lick  Oil  Co.  t.  Mar- 
bury,  1  Otto,  687. 

As  the  facts  were  agreed  to  by  the  respective  parties,  it  is  uselesB 
to  order  a  new  trial. 

Judgment  reversed  and  case  remanded,  with  directions  to  die 
court  below  to  enter  judgment  for  the  plaintiff  on  the  findings. 
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SHABFSTElNy  J.,  oonoorred. 

MoBBiBON,  0.  J.    I  conoar  in  the  judgment. 

McKiNSTBT,  J.  I  concur  in  the  judgment,  and  in  what  is  said  by 
Mr.  Justice  Boss  with  respect  to  the  indebtedness  of  the  corpora- 
tion when  the  assessment  was  levied. 

With  respect,  to  the  power  of  the  corporation  to  levy  the  assess- 
ment, even  construing  section  332  of  the  civil  code  as  containing 
limitations  upon  the  power  conferred  by  section  331,  yet  the  assess- 
ment in  question  was  legal,  inasmuch  as  it  and  the  previous  assess- 
ments did  not  amount  in  the  ag^egate  to  ''  the  amount  of  the  capital 
stock  named  in  the  articles  of  incorporation." 

The  subscribed  capital  stock  maybe  assessed  ''  to  the  extent"  pro- 
vided in  the  sections  of  the  code:  C.  C.  331. 

By  section  332  it  is  provided,  that  no  one  assessment  must  exceed 
ten  per  cent,  of  the  amount  of  the  capital  stock  named  in  the  artidea 
of  incorporation^  with  certain  exceptions.  It  seems  very  plain  that 
uie  amount  of ''capital  stock  "named  in  the  exceptions,  is  the 
amonnt  of  capital  stock  mentioned  in  the  first  part  of  the  section — 
the  amount  of  capital  stock  ''  named  in  the  furticles  of  incorpora- 
tion.** 

The  ailment  of  respondent  would  lead  us  to  the  conclusion  that 
seciien  3^2  does  not  mean  what  it  distinctly  declares,  and  that  assess- 
ments are  ordinarily  to  be  graduated  by  reference,  not  to  the  amount 
of  capital  stock  in  the  articles  of  incorporation,  but  by  reference  to 
the  amount  subscribed. 

Section  332  certainly  limits  the  amount  of  any  one  assessment. 
But  if  it  be  treated  as  limiting  the  whole  amount  which  may  be  col- 
lected by  assessment,  still  the  amount  of  assessment  may  oe  equal 
to  the  amoimt  of  the  capital  stock  named  in  the  articles.  If  a  cor- 
poration shall  choose  to  proceed  to  business  after  less  than  all  of 
its  stock  is  subcribed  for, it  may  do  so,  but,  in  such  case,  those  who 
have  subscribed,  are  subject  to  assessments  to  the  same  amount  as 
if  all  the  stock  were  subscribed  for.  There  are  many  reasons  why 
the  legislature  may  have  imposed  such  burden  upon  the  subscribed 
stock. 

MiBiGK,  J.,,  and  Thobnton,*J.,  dissented. 
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PSOFLE    : 

Department   One,     J^ 

Tm  FOB  SaMTMNOB—NO   EZOBPTIOK    la   Al] 

filing  the  time  for  sentanoe,  after  *  dsfendAD 
■xce^loD  beEng  allowed,  hii  ordar  ttm.ing  the  tin 
eoDTicting  the  defendant  wat  rendered  oa  the  2i 
the  auprerae  court. 

Appeal  from  a  jnd^ent  of  the 
ooanfi;  of  Saa  Ftancisoo,  entered 
defendant  of  forgery.     The  opinioj 

Clara  S.  Folia,  for  the  appellant. 

Jffomey-dlenercU,  for  the  respond 

Boss,  J.  A  verdict  finding  the  i 
foi^ery  was  retamed  and  entered  iu 
county  of  San  Franciaco  on  the  tv 
The  Qoort  therenpon  appointed  Oc 

Sronounoing  the  sentence  of  the  law 
ay  of  Octooer  sentenced  the  defend 
prison  at  San  Qnentin  for  the  term  o 
coonsel  for  appellant  that  the  aente 
law  in  that  two  days  had  not  elapaei 
Tcrdict  and  the  pronoancing  of  sent* 
Section  1191  of  the  penal  code  i 
of  gnilty,  or  after  a  verdict  against 
a  former  conviotion  or  acquittal,  if  the 
new  trial  granted,  the  ooart  must  a 
jadgment,  which,  in  caaes  of  felony, 
the  verdict,  if  the  court  intend  to  re 
not,  than  at  as  remote  a  time  as  can  i 
The  intention  of  the  "  Coort"  is  1 
there  is  no  mode  by  which  we  can  sa; 
in  seesioD  "  bo  long."  It  is,  perhapS; 
tiou  is  allowed  by  statnte  to  the  ordt 
Penal  Code,  Sections  1172-3.  No  s 
the  order  is  not  reviewable  here.  I 
that  there  was  no  objection  on  the  ] 
shortness  of  time  when,  on  the  twent 
below  appointed  the  twenty-seventh  f< 
was  there  any  such  objection  made  wl 
defendant  was  called  for  sentence.  H 
to  the  coart  that  the  titUe  appointed  n 
the  rendition  of  the  verdict,  and  the  < 
session  so  long,  the  time  forpronoanci 
have  been  fixed  at  least  two  QBya  after 
Our  conclQBioQ  is  that  the  jadgmei 
Talid  judgment,  and  that  the  defendant 
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it.    It  results  that  the  proceedings  subsequently  taken  in  the  su- 
perior court  looking  to  a  re-sentence  of  the  defendant  were  Toid. 

Judgment  of  October  27,  1883,  affirmed,  and  judgment  of  No- 
Tomber  13,  1883,  reTcrsed. 

MoKsb:,  J.y  and  MoEinstby,  J.,  concurred. 


HfiK  827& 
BOTOU  V.  GniLLEE  ST  AL. 
DepartmerU  Two.    Filed  April  30,  2884. 

Ejwjtmeit-— FiwDiNos— ETroiNOB.— A  finding  for  the  plaintiff  in  an  action  of  ejectment 
is  supported  by  the  ovidenoe,  when  the  defendant  offers  no  evidence  and  the  plaintiff  gives  in 
evidence  ^ludgment-roU  showing  a  judgment  in  his  favor,  and  against  the  defendant,  an  exe- 
4>Qtioa  ^^7Jf*u^  thereon,  a  sale  of  the  demanded  premises  to  him:  also  a  writ  of  attachment 
and  a  snenff^a  retmn  showing^  a  levy  thereunder,  wnich  had  never  been  released,  and  evidence 
that  subsequent  to  the  levy  of  the  attachment,  and  prior  to  the  judgment,  defendant  was  in 
poeseasien  of  the  premises. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  coonty, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendants  a  new  trial. 

WiRium  M.  Pierson^  for  the  appellants. 
B.  M.  Swain,  for  the  respondent. 

Thb  Goxjbt.  In  this  action,  ejectment,  the  complaint  is  in  the 
usual  form,  and  the  answer  denies  that  the  plaintiff  was  seized  in 
in  fee  or  in  any  other  estate,  or.  entitled  to  uie  possession  of  the 

E remises,  or  that  the  defendants  wrongfully  withhold  the  possession 
^^i^  or  that  he  was  damaged  in  any  sum  whatever  thereby. 

Y'^  the  trial  the  plaintiff  introduced  in  evidence  the  judgment- 
roll  showing  a  judgment  in  favor  of  plaintiff  and  against  defendants, 
lucholas  and  Louise  Aimee  Ouillee,  an  execution  duly  issued 
thereon,  a  sale  of  the  demanded  premises  to  plaintiff,  also  a  writ  of 
^vMaehment  and  the  sheriff's  return  showing  a  levy  thereunder  on 
March  19,  1877,  which  was  never  released.  It  was  then  shown  that 
subsequent  to  the  levy  of  the  attachment,  and  prior  to  the  judgment 
m  the  first  suit,  defendants  were  in  possession  of  the  demanded 
P^J?^®®^-    Defendants  offered  no  evidence. 

Ihe  findings  which  were  in  favor  of  plaintiff  are  attacked  on  the 
ff^nd  of  insufficiency  of  the  evidence  to  support  them. 
•   fl^  ^^^^  they  are  amply  supported  by  the  evidence,  and  as  this 
M  the  only  ground  relied  on  for  a  reversal  of  the  judgment  it  must 
be  aflSnned. 

Judgment  and  order  affirmed. 
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No.  9,246. 

GbUZ  V.  00UNT7  OF  LoS  ANGELES. 

In  Bank.    Filed  April  SO,  I884. 

GonifTT  Govkbkkent'Aot  of  Mabch,  1888.  —Validity  of  affirmed  on  authority  of  Longaa  t. 
Solano  County,  2  West  Coast  Rep.  493. 

Appeal  from  a  jad^ment  of  the  superior  court  for  the  county  of 
Los  Angeles,  entered  m  favor  of  the  defendant.  The  questions  pre- 
sented in  this  case  were  similar  to  those  passed  upon  in  Longan  t» 
Solano  county,  2  West  Coast  Bep.  493. 

S.  M.  WhUe,  for  the  appellant. 

Smith,  Brovm  dt  HuUon,  for  respondent. 

The  Coxtbt.  Thobnton  J. ,  dissenting.  On  the  authority  of  Lon- 
gan V.  Solano  County,  2  West  Coast  Bep.,  493,  the  judgment  is 
affirmed. 


No.  10,974k 

Ex  pabte  Moan. 

Department  One,    Filed  May  t,  1884, 

ComimfKNT  AND  Examination  bt  Justice  of  Peace.— Where  a  oomplaint  is  filed  befoie 
a  justice  of  the  peace,  charging^  a  defendant  with  a  felony,  and  he  is  thereu^n  arrested  and 
taken  before  the  mafi^trate  issaing  the  warrant,  by  whom  an  order  of  oommitment  for  exam* 
ination  is  made,  such  defendant  may  be  examined  and  committed  by  another  jnstioe  of  the 
peace  of  the  same  township,  although  no  warrant  for  the  defendant's  arrest  is  issued  by  sodi 
utter  magistrate,  and  it  does  not  appear  why  the  defendant  was  taken  before  a  magistrate 
other  than  the  one  issuing  the  warrant. 

The  Same— Obdeb  fob  Commitment— Habeas  Cobpus.— A  defendant's  oonimitment^ 
under  section  872  of  the  penal  code,  is  sufficient,  when  the  justice  by  whom  he  was  examined 


makes  the  following  order:  *'  It  a^earing  to  me  that  the  offense  of  manslauffhtflr  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  the  within  named  doendant  piuilAy 
thereof,  I  order  that  he  be  held  to  answer  to  the  same,  and  that  he  be  admitted  to  bail  m  the 
sum  oi  two  thousand  five  hundred  dollars."  If  such  commitment  were  not  sufllolent,  thede* 
fendant  would  not  be  entitled  to  his  discharge  on  habeas  corpus,  after  his  trial  and  oonviefcioii, 
when  he  fuled  to  move  to  have  the  information  set  aside  under  which  he  was  tried. 

Filing  Imfoemation  afteb  Dismissal  of  Chaboe  bt  Gband  Jubt.— The  distiict-attar- 
ney  has  auUiority  to  file  an  information  against  a  defendant,  within  thirty  days  after  his  com- 
mitment, notwithstanding  the  grand  jury  had  previously  examined  the  case  and  dismissed  the 

bm. 

Apfuoation  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

QQmon  dk  WhUmore,  for  the  petitioner. 
S.  P.  Hall,  contra. 

Mobbison,  C.  J.  This  is  an  application  for  discharge  on  hdbea$ 
corjms  founded  on  the  following  state  of  facts : 

On  the  26th  da^  of  September,  1883,  a  complaint  was  filed  be- 
fore one  Emil  Isusbaumer,  a  justice  of  the  peace  of  Oakland 
township,  charging  the  petitioner  with  the  crime  of  murder,  and 
thereupon  he  was  arrested  upon  the  following  day,  and  taken  be* 
fore  the  magistrate  issuing  the  warrant,  bj  whom  an  order  of  oom* 
mitment  for  examination  was  made. 
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On  the  Ist  day  of  October,  1883,  the  petitioner  was  taken  before 
another  justice  of  the  peace  of  the  same  township  by  whom  he  was 
examined  and  committed,  but  no  warrant  for  his  arrest  was  issued 
by  the  latter  magistrate. 

1.  It  is  claimed  on  behalf  of  the  petitioner,  that  the  magistrate 
who  issaed  the  warrant,  and  he  alone  bad  power  to  examine  the  case; 
that  the  second  magistrate  had  no  jurisdiction  over  the  case,  and 
that  all  proceedings  had  before  him  were  therefore  void.  The  rea- 
son why  the  petitioner  was  taken  before  a  magistrate  other  than  the 
one  issuing  the  warrant,  does  not  appear,  and  therefore  is  simply  a 
matter  of  conjecture.  The  following  is  the  provision  of  the  penal 
code  bearing  upon  this  subject: 

"If  the  offense  charged  is  a  felony,  the  officer  making  the  arrest 
mnst  tiJce  the  defendant  before  the  magistrate  who  issued  the  war- 
rant, or  some  other  magistrate  of  the  same  county  as  provided  in 
section  eight  hundred  and  twenty-four.     (See  sec.  o21,  penal  code.) 

Section  824  of  the  same  code  is  a^  follows: 

"If  on  the  admission  of  the  defendant  to  bail,  the  bail  is  not 
forthwith  given,  the  officer  must  take  the  defendant  before  the 
magistrate  who  issued  the  warrant,  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  or  most  accessible  magistrate  in 
the  same  county,  and  must  at  the  same  time  deliver  to  we  magis- 
trate the  warrant  with  his  return  thereon  indorsed  and  subscribed 
by  him." 

All  this  was  done,  and  the  magistrate  before  whom  the  petitioner 
was  taken  was,  as  has  already  been  stated,  of  the  same  township 
and  county. 

By  section  826  of  the  same  code  it  is  provided  that,  **\t  the  de- 
fendant is  brought  before  a  magistrate  other  than  the  one  who  issued 
the  warrant,  the  depositions  on  which  the  warrant  was  granted  must 
be  sent  to  that  magistrate,  or,  if  they  cannot  be  procured,  the 
prosecutor  and  his  witnesses  must  be  summoned  to  give  their  testi- 
mony anew."  It  is  claimed  here  that  to  give  the  magistrate,  before 
whom  the  petitioner  was  examined  and  held  to  answer,  jurisdiction, 
it  was  necessary  for  a  complaint  to  be  made  and  to  have  another 
warrant  issued.  We  do  not  think  so.  The  second  magistrate  had 
jurisdiction  in  this  case  without  a  second  warrant  of  arrest.  The 
defendant  was  already  before  him,  and  he  had  full  power  under  the 
provisions  of  the  code  to  proceed  with,  examine  the  case  and  hold 
the  party  to  answer.  We  are,  therefore,  of  the  opinion  that  the  peti- 
tioner should  not  be  discharged  on  this  ground. 

2.  In  the  next  place  it  is  contended  that  there  was  no  commit- 
ment in  this  case.     We  find  the  following  order : 

''It  appearing  to  me  that  the  offense  of  manslaughter  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  the  within 
named  Edward  Moan  guilty  thereof,  I  order  that  he  be  held  to 
answer  to  the  same,  and  that  he  be  admitted  to  bail  in  the  sum  of 
twenty-five  hundred  dollars.  A.  M.  Church, 

"Dated  October  1,  1883.  Justice  of  the  Peace." 

No.  19— «. 
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The  general  oonoluaions  reached  by  the  disouseions  of  the  last  two  or 
three  numbers,  if  correct,  seem  to  furnish  the  answers  to  the  foregoing 
inquiries.  Unless  I  am  radically  and  wholly  wrong  in  the  interpretatioB 
heretofore  given  to  the  title  of  the  code  concerning  water  rights,  and  in 
the  force  and  effect  attributed  to  the  decisions  of  the  California  supreme 
court  heretofore  quoted,  it  seems  to  me  that  these  questions  are  suscep- 
tible of  clear,  explicit  and  definite  answers.  In  the  first  place,  it  should 
be  carefully  remembered,  that  the  riparian  rights  of  all  riparian  proprie- 
tors on  the  same  stream  are  equal,  irrespectiye  of  the  times  at  which  they 
acquired  their  titles,  subject  only  to  the  natural  advantage  belonging  to  a 
proprietor  situated  higher  up  the  stream  over  one  situated  lower  down. 

If,  therefore,  any  person  should  at  any  time  become  owner  of  a  tract 
of  the  land  bordering  on  the  stream  in  that  portion  which  now  mns 
through  the  public  lands,  he  would  at  once  be  a  riparian  proprietor 
clothed  with  all  the  riparian  rights  which  belong  to  the  present  proprie- 
tors through  whose  private  property  the  stream  runs.  If  all  or  any  part 
of  the  existing  public  lands  through  which  the  stream  now  runs  in  the 
first  twenty  miles  of  its  course,  should  come  into  the  hands  of  private 
owners,  these  owners  would  have  the  same  riparian  rights  which  belong 
to  the  existing  riparian  proprietors  through  whose  lands  the  stream  runs 
in  the  lower  portion  of  its  course,  with  the  advantages  which  their 
higher  location  would  give  them  of  using  the  water  for  the  natural  uses 
of  watering  stock,  drinking,  and  other  domestic  purposes.  Althou^ 
this  particular  doctrine  is  not  directly  involved  in  the  communication  of 
our  correspondent,  it  forms  an  appropriate  introduction  to  the  answers 
which  should  be  given  to  his  inquiries.  (1)  Supposing  that  no  appropria- 
tion at  all  had  been  made  of  the  waters  of  the  stream  on  that  part  which 
still  runs  through  the  public  lands — that  is,  the  first  twenty  miles — ^be- 
fore the  private  riparian  owners  on  the  lower  portion  of  the  stream 
obtained  their  titles,  what  are  their  rights  as  against  a  person  now  mak- 
ing such  an  appropriation  ?  If  such  an  appropriation  should  be  made 
for  any  purpose,  by  a  person  who  does  not  own  or  possess  any  land  on 
the  bank  of  the  stream  within  the  first  twenty  miles  of  its  oonrse,  for 
the  benefit  of  a  tract  which  be  owns  or  possesses  away  from  the  straam, 
then  under  the  Califomia  decisions  hereinbefore  cited,  his  appropriation 
would  be  clearly  unlawful  as  against  the  private  riparian  propriekun 
below  him,  and  any  one  of  those  private  riparian  proprietors  oonld 
certainly  maintain  an  action  against  him,  even  though  no  actual 
damages  had  been  sustained  by  means  of  his  said  appropriation — ^that  is, 
even  though  there  was  sufficient  water  left  fiowing  in  the  channel  of  the 
stream  to  supply  the  existing  needs  of  those  private  riparian  piopsis- 
tors.  This  exact  point  seems  to  have  been  determined  by  one  of  the 
recent  decisions  already  cited.    The  case  of  an  appropriator  who  has 
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iotoally  located  and  taken  posaeBsion  of  a  tract  of  the  public  land  bor- 
dering on  the  stream,  although  he  had  not  yet  obtained  the  legal  title  bj  a 
patent  from  the  government,  will  be  considered  sabseqaently.  (2.)  Sup- 
posing that  an  appropriation  had  been  made  on  that  part  of  the  stream 
which  runs  through  the  public  land, — ^the  first  twenty  miles, — 
prior  to  the  time  when  the  priyate  riparian  proprietor  below 
obtained  their  title,  what  are  their  rights  as  against  such 
sppropriator  ?  It  seems  to  be  well  settled  that  the  period  of  time 
during  which  such  prior  appropriation  continued  before  these  private 
riparian  owners  acquired  their  titles  from  the  goTcmment, — ^while  their 
lands  still  remained  in  the  ownership  of  the  United  States, — could  not 
be  taken  as  constituting  an  adverse  user  against  them.  The  appropria- 
tor  oould,  therefore,  obtain  a  right  to  the  water  by  prescription,  only 
where  his  adverse  user  against  these  private  riparian  proprietors  had 
continned  for  the  statutory  period  c^fter  ^eix  own  titles  had  been  ac- 
quired from  the  United  States.  Laying  out  of  view  the  question  as  to  a 
right  by  prescription,  if  the  prior  appropriation  of  the  public  stream  was ' 
made  in  pursuance  of  the  laws  and  customs  of  the  state,  and  the  pur- 
pose and  use  of  the  appropriation  were  such  as  the  statute  of  congress 
expressly  mentions  and  protects,  then  the  tities  of  the  subsequent  private 
riparian  proprietors  are,  by  the  express  provisions  of  the  congressional 
legislation,  subordinate  and  subject  to  the  rights  of  the  prior  appropriator 
and  the  patents  from  the  United  States  issued  to  them  must  except  and 
reserve  tiiose  rights.^  If,  on  the  other  hand,  the  purpose  and  use  of 
each  prior  appropriation  were  noi  of  the  kind  which  the  statute  of  con- 
gress mentions  and  protects,  then  under  the  decision  of  the  supreme 
court  of  Nevada  in  Van  Sickle  v.  Haines, — ^if  that  decision  is  good  law, — 
all  the  rights  of  this  prior  appropriator  on  the  public  stream,  as  against 
the  subsequent  private  riparian  proprietors,  woidd  bd  cut  off  and 
destroyed  by  the  patents  from  the  United  States  conveying  to  them 
the  legal  titles.  We  say,  if  the  decision  in  Van  Sickle  v.  Haines  is  good 
law,  because  that  decision  upon  this  particular  point  may,  perhaps,  be 
rirtuaUy  overruled  by  the  course  of  reasoning  adopted  by  the  supreme 
court  of  the  United  States  in  one  or  two  later  cases'  (3).  Suppose  a 
person  should  locate  and  take  actual  possession  of  a  tract  of  the  public 
land  tihiated  on  the  banks  of  this  stream  at  any  point  within  the  first 
twenty  miles  of  its  course,  and  should  use  the  water  of  the  stream  for  the 
benefit  of  such  tract  although  he  has  not  yet  obtained  the  legal  title 
thereto  by  a  patent  from  the  United  States,  what  would  be  his  rights? 
Since  a  person  who  locates  and  takes  possession  of  a  tract  of  the  public 
land,  in  pursuance  of  the  statutes  of  congress,  is  regarded  and  treated 

See  Woodroff  ▼.  North  Bloomiield  etc  *See  eipeoi^  the  opiniom  in  Atcfaieon  ▼. 

Ca  1  Wert  CkMst  Bepw  208  perSawyer,  J.  Petenon,  aoWaU.  607,  and  Basry  v.  GkJ. 

l«gher,  20  Id.  671. 
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in  all  respects  as  the  lawful  and  legal  owner  thereof,  against  all  parties 
except  the  United  States,  we  are  of  opinion  that,  as  against  the  piiYatd 
riparian  proprietors  holding  the  legal  tiUes  to  tracts  of  land  on  oihei 
portions  of  the  stream,  under  patents  from  the  government,  this  locator 
would  be  in  all  respects  a  riparian  owner  with  all  the  riparian  rights  of  any 
riparian  proprietor,  fiis  position  as  a  subsequent  locator  of  a  tract  of 
the  public  land  bordering  on  the  stream,  would  not,  in  our  opinion,  giTd 
him  any  right  to  appropriate  the  waters  of  the  stream  ezclusiYely,  or  to 
such  an  extent  or  in  such  a  manner  as  to  interfere  with  the  equal  ripaiifln 
rights  of  the  other  riparian  proprietors  below  him.  He  would,  at  most, 
be  a  "  riparian  proprietor  "  although  he  had  not  yet  obtained  a  legal 
title  to  his  land  from  the  United  States;  his  rights  to  use  the  water  would 
be  the  same  as  those  held  by  all  the  other  riparian  owners  on  the  stream, 
whose  title  had  been  perfected,  with  the  possible  advantage  resultiiig 
from  his  higher  position  on  the  stream.  J.  N.  P. 

[to  BB  OOBTOnTED.] 
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DOES  AN  AGREEMENT  TO  PAT  REASONABLE  ATTORNEY'S 

PEES  DESTROY  THE  NEGOTIABILITT  OP  A  PROM- 

ISSORY  NOTE  IN  WHICH  IT  APPEARS  ? 


On  this  interesting  question,  there  appears  to  be  an  irreconcilable  con" 
flict  among  the  courts.  In  Minnesota/  Pennsylvania,'  Missouri,'  North 
Carolina/  and  Maryland,^  the  courts  hold  that  the  insertion  of  the  attor- 
ney-fee clause  annihilates  the  negotiability  of  the  instrument;  but  the  con- 
tnuy  doctrine  is  maintained  by  the  courts  of  Illinois,*  lowa,^  Indiana,' 
Kansas,*  Louisiana,''  Kentucky,"  Arkansas,"  and,  probably,  Texas.''  The 
same  divergence  of  view  is  exhibited  in  the  rulings  of  the  circuit  courts; 
for,  while  the  circuit  court  for  the  third  circuit  adopts  the  Pennsylvania 
nzle,'^  the  circuit  courts  for  the  eighth  and  ninth  circuits  adhere  to  the 
contrary  doctrine," 

It  is  not  an  easy  matter  to  arbitrate  between  these  inharmonious  views; 
but  still,  with  all  due  respect,  it  is  submitted  that  the  weight  of  author- 
ity, as  well  as  of  logic,  must  be  regarded  as  preponderating  in  favor  of  that 
more  advanced  view  which  upholds  the  negotiability  of  the  paper.  That 
peculiar  quality  of  notes,  which  is  denominated  negotiability,  and  which 
indicates  the  capacity  of  the  note  to  pass  from  hand  to  hand  like  coin, 
gi?ing  to  any  unobjectionable  transferee  a  valid  claim  upon  it  against 
the  maker, — ^that  peculiar  quality  of  negotiability,  I  say,  disappears  at 
the  instant  that  the  note  matures.  But  it  is  only  at  that  instant  that  the 
attorney-fee  clause  acquires  any  dynamic  force,  and,  therefore,  the  clause 
could  not  affect,  much  less  destroy,  a  quality  which  had  perished  before 
the  clause  acquired  vitality.  The  negotiability  does  not  cease  because 
the  clause  becomes  operative,  but  the  clause  becomes  operative  because 
the  negotiability  ceases;  and  although  the  extinction  of  negotia- 
bility may  not  strictly  be  the  efficient  cause  of  the  operation  of 
^e  collateral  stipulation,  yet  it  is  certainly  the  occasion  upon  which  alone 
the  stipulation  ceases  to  be  dormant;  and,  moreover,  it  seems  paradoxi- 
cal to  hold  that  instruments  evidently  framed  as  bills  and  notes,  are  not 
negotiable  during  their  currency,  because,  when  they  cease  to  be  cur- 
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rent,  they  contain  a  stipulation  to  defray  expenses  of  collection.'*  In  Over- 
ton T.  Tyler,"  Chief  Justice  GKbson,  speaking  metaphorically,  said  tbit 
'*  a  negotiable  bill  or  note  is  a  courier  without  luggage;'^  and  in  Woods 
y.  Nortti,"  Bharswood,  J.,  said  that  the  attorney-fee  clause  **  may  be  well 
characterized,  like  an  agreement  to  confess  a  judgment  was  by  Chief 
Justice  Gibson,  as  'luggage,'  which  negotiable  paper,riding  as  it  does 
on  the  wings  of  the  wind,  is  not  a  courier  able  to  cany.'*  But,  I  respect- 
fully submit  that  no  courier,  who  has  any  regard  for  regularity  or  faeUity 
of  movement,  should  travel  ^^thout  his  appropriate  ballast.  The  at- 
torney-fee clause  is  not  luggage, — ^it  is  ballast,  and  it  acts  as  ballast  to 
the  note  because,  in  the  language  of  Mr.  Justice  Bead,  in  Zimmer^ 
man  v.  Anderson,'*  **  instead  of  clogging  its  negotiability,  it  adds  to  it 
and  gives  additional  value  to  the  note."  Upon  that  phase  of  the  ques- 
tion, which  is  concerned  about  the  usurious  aspect  of  the  contract,  the 
courts  exhibit  somewhat  less  discord;  but,  of  course,  these  decisions 
cannot  be  cited  in  support  of  the  proposition  that  the  attorney-fee  clause 
annuls  the  negotiability  of  the  note,  because,  since  the  courts  very 
generally  hold  these  stipulations  void,*"  they  are  thereby  struck  out  of 
the  note,  and  rendered  powerless  to  influence  the  question  of  negotisr 
bility.  In  my  judgment,  then,  the  better  rule  may  be  formulated  thus: 
A  stipulation  by  the  maker  of  a  negotiable  instrument  for  the  payment 
to  the  holder  thereof  of  an  attorney's  fee  in  case  the  same  is  not  paid 
without  action  is  a  valid  promise,  and  passes  with  the  instrument  to  each 
and  every  holder  thereof;  and  each  subsequent  party  to  such  instrument 
becomes  thereby  responsible  in  like  manner  for  such  fee  to  each  and 
every  subsequent  holder  thereof." 

But  is  this  the  rule  in  California  ?  I  certainly  think  not.  The  deini- 
tion  of  a  negotiable  instrument  is  to  be  found  in  section  3087  of  the  civil 
code,  which  reads  as  follows:  ''A  negotiable  instrument  is  a  written 
promise  or  request  for  the  payment  of  a  certain  sum  of  money  to  order  or 
bearer,  in  conformity  to  (he provisions  of  this  article."  The  provisions  of 
art.  I  of  chap.  1  of  Title  X¥,  are,  therefore,  supreme  on  the  question  of 
negotiability;  and  to  them,  as  the  appointed  criterion,  must  we  turn 
when  engaged  in  determining  the  negotiable  or  non-negotiable  character 
of  a  promise  or  request.  It  vrill  be  observed  that  the  section  just  re- 
ferred to,  requires  that  the  promise  or  request  be  ''for  the  payment  of  a 
certain  sum;"  and  if  this  language  mean  anything  at  all,  it  must  mean 
that  the  sum  is  required  to  be  certain  upon  the  face  of  the  paper ,-r-^ 

^*l  BanielB  on  Negr.  Inst  8rd  ed.  sec.  62  a,  Toole  v.  SteveoB,  4  Ldgh.  561;  Bonodc  r* 
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amonnt  to  be  paid  most  be  fixed  by  theinsimment  itself.  If  the  Bum  be 
not  certain  upon  the  face  of  the  paper,  and  if  it  become  necessary,  at  any 
time  prior  to  the  discharge  of  the  obligation,  to  resort  to  eztrinBic  evi- 
dence for  the  purpose  of  making  certain  the  amount  due  on  the  note,  it 
would  seem  that  the  note,  not  being  for  the  payment  of  a  certain  sum,  is 
not  negotiable.  As  was  well  said  by  McKennan,  circuit  judge,  in  Far- 
quhary.  Fidelity  Ins.  Go.'':  "Although  there  maybe  reason  for  the 
difference  of  judicial  decision  which  exists,  as  to  the  effect  upon  the 
commercial  character  of  a  note  of  a  proyision  for  the  additional  payment 
of  a  fixed  per  centage  for  collection,  tohich  i8  expressed  upon  its  face,  yet 
there  is  no  conflict  of  opinion  as  to  the  effect  of  such  'provision  where 
the  amount  of  the  addition  is  determinable  only  by  extrinsic  evidence. 
An  indefinite  obligation  is  obviously  unadapted  to  the  exigencies  of  com- 
mercial paper,  which  derives  its  peculiar  qualities  from  the  intended 
freedom  and  facility  of  its  circulation  and  the  consequent  necessity  that 
it  should  carry  upon  its  face  unambiguous  evidence  of  the  maker's  lia- 
bility, and  should  denote,  with  precision,  how  much  the  maker  is  bound 
to  pay  and  the  holder  is  entitled  to  receive.' ' 

But  waiving  this  question  of  certainty,  let  us  glance  at  the  provisions 
of  section  3093.  This  section  holds  the  following  language:  ''A  nego- 
tiable instrument  must  not  contain  any  other  contract  than  such  as  is 
specified  in  this  article."  Now,  the  plain  import  of  this  language  is  that 
if  the  instrument  does  contain  some  contract  not  specified  in  the  article 
referred  to,  the  instrument  is  not  vnthin  the  provision  of  the  article, 
and  is  not  negotiable.  What,  then,  are  those  contracts  which  may  be 
embraced  in  negotiable  instruments  ?  A  close  analysis  of  the  code  will 
show,  I  think,  that  but  two  classes  of  contracts  are  permissible,  and 
that  under  neither  of  these  classes  can  the  collateral  contract  for  attor- 
ney's fees  be  ranged.  The  instrument  may  invest  the  payee  with  an  op- 
tion between  the  payment  of  the  sum  named  in  the  paper,  and  the  per- 
formance of  another  act;  but  as  to  the  latter,  the  instrument  is  not  ne- 
gotiable (civil  code,  sec.  3090).  Curiously  constructed  as  this  section 
is,  no  warrant  can  be  found  under  its  terms  for  the  insertion  in  a  note, 
of  the  collateral  contract  to  pay  an  attorney's  fee.  And  the  same  re- 
mark may  be  made  concerning  section  3092,  which  provides  that ''  a 
negotiable  instrument  may  contain  a  pledge  of  collateral  security,  with 
authority  to  dispose  thereof."  This  section  clearly  does  not  authorize 
the  attorney-fee  contract.  Nor  can 'it  be  urged  that  the  attorney-fee 
clause  is  admissible  under  section  3088,  which  provides  that  the  instru- 
ment may  be  conditional,  if  thd  condition  be.  one  certain  of  fulfillment. 
This  section  simply  means  that  an  obligation  dependent  upon  an  uncer- 
tain contingency  is  not  negotiable,  and  it  therefore  applies  to  a  class  of 

M 18  Alb.  L.  J.  330. 
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obligations  materially  different  from  that  under  consideration.  It  may 
be  said,  generally,  that  the  collateral  contract  for  attorney's  fees  is  not 
a  contract  specified  as  permissible  by  the  provisions  of  the  statute,  and 
therefore  that  it  is  a  contract  which  under  the  law  of  this  state,  strikes 
dead  the  negotiability  of  any  note  in  which  it  may  be  inserted. 

The  only  decision  of  our  supreme  court,  which  comes  within  riflenihot 
of  this  question,  is  that  in  the  case  of  Matthews  v.  Martin.**  This 
was  an  action  between  the  original  partiea  to  a  note  which  provided  for 
ienper  cent,  counsel  fees  in  case  a  suit  became  necessary  for  the  recoTSiy 
of  any  amount  due;  hence,  it  cannot  be  regarded  as  decLdye  of  the 
question  here,  because  in  that  case  the  question  of  negotiability  was  not 
involyed;  and,  moreover,  under  the  very  terms  of  the  note,  it  was 
not  necessary  to  resort  to  extrinsic  evidence  for  the  purpose  of  making 
certain  the  amount  due  on  the  note.  But,  although  our  own  reporia 
furnish  no  aid  in  the  solution  of  this  question,  yet  the  case  of  Garret- 
son  V.  Furdy  ^  may  bej  briefly  adverted  to,  as  supporting  the  view  just 
advanced.  In  that  case,  the  note  provided  for  attorney  fees  in  case  i 
suit  became  necessary  for  the  recovery  of  the  amount  due.  The  trial 
judge  charged  the  jury  that  the  note  was  not  negotiable,  and  the  pkin- 
tiff  having  lost  the  case  below,  went  to  the  supreme  court  on  his  excep- 
tion to  this  charge.  The  court,  after  reviewing  the  authorities  on  both 
sides  of  this  vexed  question,  proceeded  to  say:  '^  We  believe  that 
promissory  notes,  to  be  negotiable,  must  be  unincumbered  by  ooUatenl 
agreement,  to  be  determined  by  a  jury,  the  better  rule,  more  in  con- 
formity to  the  common  law  and  the  weight  of  authority.  But  inde- 
pendent of  these  conflicting  decisions,  and  independent  of  the  oommon 
law  upon  this  question,  ihe  law  of  this  territory  provides  in  the  civil 
code,  under  the  title  oi  '  Negotiable  Instruments,'  as  follows: 

*'  Section  1821.  A  negotiable  instrument  is  a  written  promise  or 
request  for  the  payment  of  a  certain  sum  of  money  to  order  or  bearer, 
in  conformity  to  the  prorisions  of  this  article."  "  Section  1822.  A  ne- 
gotiable instrument  must  be  made  payable  in  money  only,  and  inthout 
any  condition  not  certain  of  fulfillment."  ''  Section  1827.  A  negotiable 
instrument  must  not  contain  any  other  contract  than  such  as  is  specified 
in  this  article."  And  again,  in  section  6  of  the  civil  code:  "  In  this  ter- 
ritory there  is  no  common  law  in  any  case  where  the  law  is  declared  by 
the  codes."  In  view  of  these  express  declarations  in  our  code  as  to 
negotiable  instruments,  we  are  of  opinion  that  the  charge  of  the  judge 
in  the  court  below  was  correct.    The  judgment  is  affirmed." 

This  decision  appears  tp  me  to  suggest  the  true  construction  of  our 
own  civil  code,  and  to  be  decisive  of  the  question.    It  will  be  observed 

»3  P.  C.  L.  J.  Appendix;  unwritten  de-  **U  N.  W.  Rep.  100;  Sapw  Ct  DdL 

ciflion. 
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that  the  proYisions  of  the  territorial  code  referred  to  by  the  court,  cor- 
rec^nd  respect^yely  with  sections  8087,  3088,  8093  and  section  4  of  our 
own  ciyil  code,  thus  investing  the  decision  with  some  littie  value  as  an 
authority. 

We  may  now  assume  that,  under  the  law  of  this  state,  the  negotiability 
of  the  note  is  destroyed  by  the  insertion  of  the  collateral  contract  to  pay 
attorney's  fees;  and  this  being  assumed,  the  further  question  presents 
itself,  what  is  the  liability  of  one  who  places  his  name  upon  the  back  of 
such  a  note  ?  Clearly,  no  contract  of  indorsement,  in  a  legal  sense,  can 
be  presumed  from  ttie  position  of  the  signature,  and  since  the  signer 
must  have  intended  to  bind  himself  in  some  capacity,  the  court,  acting 
upon  the  maxim  tU  res  magis  valecU,  quam  pereat,  will  construe  his  con- 
tract to  be  that  of  either  co-maker  with,  or  guarantor  of  the  maker.  In- 
dorsement^ in  its  technical  sense,  can  be  predicated  of  negotiable  paper 
only;  and,  as  was  justly  said  by  Emmett,  C.  J.,  in  Heifer  v.  Alden,*^: 
'*A  person  indorsing  a  note  not  negotiable,  certainly  intends  to  make 
himself  liable  in  some  capacity.  Very  frequently  the  indorsement  alone 
18  what  gives  credit  to  the  instrument,  and  consequentiy  is  the  only  in- 
ducement for  taking  it.  If,,  therefore,  the  indorser  in  such  cases  is  not 
responsible  on  his  indorsement,  it  amounts  to  a  denial  of  justice.^'  And 
the  same  view  is  taken  in  New  York,  where  it  is  held  that  one  who  writes 
his  name  upon  the  back  of  a  non-negotiable  note,  may  be  held  liable  by 
the  holder  as  a  guarantor  or  maker,  and  is  not  entitied  to  notice  of  de- 
mand or  non-payment.*  This  view,  so  far  at  least  as  it  ascertains  the 
legal  quality  of  the  liability,  seems  to  be  reasonable  and  just;  and  so, 
apparently,  is  it  regarded  by  the  courts  of  Minnesota,"  Iowa,"  Massa- 
chusetts,* Pennsylvania,"®  and  England."^  There  is  nothing  in  the  law 
of  this  State,  which  militates  against  this  view:  the  signer  cannot  be  sci- 
entifically held  as  an  indorser;  and  it  really  makes  no  great  difference, 
under  the  code,  whether  his  liability  be  denominated  that  of  co-maker 
or  guarantor,  since  the  liability  in  the  latter  case  would  seem  to  be  quite 
as  onerous  as  in  the  former.  The  California  rule  may,  however,  be  stated 
to  be  that  the  signer  is  liable  as  a  guarantor;  and,  therefore,  under  sec- 
tion 2807  of  the  civil  code,  that  he  is  liable  to  the  guarantee  immediately 
upon  the  default  of  the  principal,  a^d  without  demand  or  notice. 

Joseph  J.  Dumra. 
San  Francisco,  Cal. 

»3  Minn.  388.  *>  Jones  V.  Fales,  4  Mimb.  246;  Sanger  v. 

M  Seymour  v.  Van  Slvok,  8  Wend.  408;  Btimpson,  8  Id.  260;  Sweetser  v.  French,  56 

Cromwell  v.  Hewitt,  40  N.  Y.  491;  Newman  Mass.  809;  Wareham  Bank  v.  Lincoln,  85 

▼  .  Frost,  52  Id.  426;  Coulter  v.  Richmond,59  Mass.  192. 

Id.  iSL  soLeidy  y.  Tammany,  9  Watts  354;  Bay- 

^  Heifer  y.  Alden,  3  Minn.  333.  mond  ▼.  Middleton,  29  Pa.  St.  532. 

"Peddicord  v.  Whittam,9  Iowa,  471;  Bel-  "Plimley  v.  Westley,  2  Bing.  N.  0.  249. 
lingfaiim  y.  Bryan,  10  Id.  817. 
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CIRCUIT  COURT,    DISTRICT  OF  CALIFORNIA. 

« 

City  and  Oountt  of  Sak  Francisoo  v.  Jones. 

May  S,  I884. 

Dblinquimt  Taxis— Action  and  Lien  fob  Whbn  Babbed.— The  tUtnie  of  limitataoos 
of  California  it  applicable  to  an  action  bnmght  by  the  city  and  county  of  San  Franciaoo, 
under  the  acts  of  lo78,  to  recover  delinouent  city  and  county  and  state  taxes.  Such  action  i» 
barred,  under  section  S88,  subdivision  1,  of  the  code  of  civil  procedure,  upon  the  exinratioQ 
of  three  yean  after  the  cause  of  action  aoarues.  When  an  action  to  collect  sueh^tax  is  banned, 
an  action  to  enforce  the  lien  thereof,  created  by  sections  3716  and  3717  of  the  political  code, 
is  also  barred. 

Demurrer  to  an  action  to  collect  delinquent  taxes.  The  opinioD 
states  the  facts. 

B.  C.  Whitman^  for  the  defendant. 

John  P.  BeU  and  Louis  H.  Sharp,  for  the  plaintiff. 

Before  Sawteb,  Circuit  Judge,  and  Sarin,  District  Judge. 

This  is  an  action  brought  under  the  act  of  1878,  and  supplementaty 
act  of  the  same  year  (Stat.  1877-8,  pages  338,  962),  to  reooyer  city 
and  county,  and  state  taxes,  for  the  fiscal  year  1876-6,  ending  Jane 
30,  1876,  with  five  per  cent,  penalty,  and  two  per  cent,  per  month 
interest  on  the  city  and  county's  portion  from  August  2,  1875,  and 
on  the  states  portion,  from  January  3,  1876.  The  complaint  wa» 
filed  October  6,  1883 — eight  years,  or  more,  after  the  city  and 
county  taxes  became  delin<juent.  Defendant  demurs  on  the  ground , 
among  others,  that  the  action  is  barred  by  the  statute  of  limitations^ 
and  we  think  the  objection  good.  The  provisions  of  the  code  of 
civil  procedure  relied  on,  are,  as  follows:  Section  312.  ''Civil 
actions  can  only  be  commenced  within  the  periods  prescribed  in 
tliis  title,  after  the  cause  of  action  shall  have  accrued,  except  where,, 
in  special  cases,  a  different  limitation  is  prescribed  by  statute. " 

Section  338.  ''  Within  three  years:  1.  An  action  upon  a  liabil- 
ity created  by  statute,  other  than  a  penalty,  or  forfeiture.** 

Section  339.  ''TVithin  two  years:  1.  An  action  upon  a  con- 
tract, obligation,  or  liability,  not  founded  upon  an  instrument  of 
writing." 

Section  343.  ' '  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  the  cause  of  action 
shall  have  accrued." 

Section  346.  ''The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  state,  or  for  the  benefit  of  the 
state,  in  the  same  manner  as  to  actions  by  private  parties." 

Part  of  the  amount  claimed  is  for  the  benefit  of  the  state,  and, 
for  the  purposes  of  the  action,  the  most  favorable  aspect  of  the  case, 
is,  that  the  city  and  county  as  to  its  own  share  of  the  taxes  sued 
for,  must  be  treated  as  a  part  of  the  state;  for  if  the  plaintiff  with 
respect  to  its  share,  is  to  be  regarded  as  a  mere  corporation,  then 
the  statute  of  limitations  applies  without  reference  to  the  provisions 
of  section  345.    The  statute,  then,  by  its  express  terms  applies  to 
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this  aetion.  We  think  the  three  years  limitition  of  clause  1,  sec- 
tion 388,  applicable  at  least,  as  to  the  tax — the  principal  thing  sned 
for — and  the  incident,  doubtless,  follows  tne  principal  thing 
claimed.  It  is  a  liability  created  by  statnte,  within  the  meaning  of 
the  code.  If  not,  then  it  is  an  ''obligation  or  liability  not 
foitnded  upon  an  instmment  in  writing'*  and  the  two  years  limitation 
applies.  If  neither  of  these  provisions  is  applicable,  then ,  certainly, 
we  action  is  ''  for  relief  not  hereinbefore  proyided  for,"  and  under 
this  general  residuary  clause,  is  barred  in  four  years.  In  either 
eyent  the  time  has  run  twice  over.  We  think  the  three  years  limi- 
tation applies  in  which  case  the  statute  has  run  nearly  three  times  the 
prescribed  limitation.  No  decision  of  the  courts  of  the  state  of 
Gidifomia  determining  this  poitft  has  been  cited,  and  we  are  aware 
of  none  upon  the  question.  The  supreme  court  of  Nevada  has 
decided  the  precise  point,  upon  the  statute  of  that  state,  which  is 
entirely  similar  in  its  provisions,  and  the  statute  was  held  to  apply 
and  to  bar  the  action:  State  v.  Y.  J.  8.  M.  Co.  14  Nevada,  226. 

Sections  3716  and  3717  of  the  political  code  are  as  follows : 

Section  3716.  ''Every  tax  has  the  effect  of  a  judgment  against 
the  person,  and  every  lien,  created  by  this  title  has  the  force  and 
effect  of  an  execution  duly  levied  against  all  property  of  the  delin- 
quent; the  judgment  is  not  satisfied  nor  the  hen  removed  until  the 
taxee  are  paid  or  the  property  sold  for  the  payment  thereof." 

Sbgtion  3717.  "Every  tax  due  upon  personal  property  is  a  lien 
upon  the  real  property  of  the  owner  thereof,  from  and  after  12  o'clock 
X.  of  the  first  Monday  in  March  in  each  year."  Under  these  and 
other  provisions  of  the  politiciJ  code  no  action  is  necessary  to  collect 
a  yalia  tax. 

But  it  is  claimed,  that,  these  provisions  take  the  case  of  an  action 
under  tiie  statute  to  recover  a  tax  out  of  the  statute  of  limitations. 
In  the  case  already  cited  the  supreme  court  of  Nevada,  on  a  similar 
statute,  decided  otherwise,  and,  we  think,  correctly:  lb.  230. 

The  statute  of  Nevada  is  as  follows:  "Section  3127.  Every  tax 
levied  under  the  provisions  or  authority  of  this  act  is  hereby  made 
a  lien  against  the  property  assessed,  and  a  lien  shall  attach  upon 
the  real  property  for  the  tax  levied  upon  the  personal  property  of 
the  owner  of  such  real  estate,  on  all  tne  property  then  in  this  state, 
and  on  all  other  property  whenever  it  reaches  the  state,  and  shall 
not  be  satisfied,  or  removed,  until  all  the  taxes  are  paid,  or  the 
property  has,  absolutely  vested  in  a  purchaser  under  a  sale  for  taxes: 
n  Compiled  Laws,  Nev.  178. 

The  lien  is  but  an  incident  to  the  tax — the  money  due — and  like 
the  ease  of  a  mortgage,  when  an  action  to  recover  the  debt  is  barred, 
the  suit  to  enforce  the  lien  is  also  barred.  This  has  Ions  been  the 
settled  doctrine  in  this  state  in  relation  to  a  mortgage.  JNeither  the 
debt  nor  the  lien  is  extinguished  in  the  case  of  a  mortgage,  in  any 
other  sense  than  in  the  case  of  a  tax,  and  the  statutory  tien  incident 
to  it.  The  remedy  by  action  is  barred,  whatever  the  case  may  be 
aa  to  other  remedies.     Besides,  this  is  not  a  suit  to  enforce  a  lien^ 
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at  all.  It  is  a  statatory  action,  and  just  Vhat  the^statate  makes  it 
It  says  nothing  aboat  a  lien,  and  authorizes  no  suit  to  enforce  a  lieiL 
It  simply  authorizes  the  recovery  pf  a  personal  jnd^ent  against  the 
party  charged  with  the  tax,  and  that  is  all  that  is  sought  in  the 
complaint,  and  all  that  the  statute  proyides  for.  The  suit  is  aa 
additional  statutory  remedy,  and  the  remedy  is  measured  by  the 
statute.  All  suits  whether  by  the  state,  by  corporations,  or  natonl 
persons,  without  other  exceptions  than  those  expressly  made  by  the 
statute  are  barred  within  the  prescribed  period.  We  are  not  onhf 
satisfied  that  this  action  is  barred  by  the  statute,  but  we  think  the 
policy  of  the  statute  limiting  the  time  within  which  the  state  can 
sue,  a  good  policy.  We  see  no  good  reason,  at  this  day,  and  under 
our  laws  for  the  ievj  and  collection  of  taxes,  for  allowing  the  state  to 
vex  parties  with  suits  for  taxes  after  a  lapse  of  many  years,  that  is 
not  equally  applicable  to  private  parties.  The  state  has  offieen 
specially  appomted  to  attend  to  these  particular  duticB,  and  no 
others,  and  if  they  neglect  their  duties  the  state  which  appointi 
them,  if  any  one,  ediould  be  the  party  to  suffer.  To  permit  the  state 
after  a  lapse  of  many  years  to  recover  by  suit  taxes  allowed  to  ran 
uncollected  with  five  per  cent,  penalty^  aruiy  in  the  language  of  Mr- 
Justice  Swayne,  the  '^moet  devouring  rate'*  of  ttao  per  oent.  per 
month  interest,  would  be  to  inflict  unindurable  oppression. 

The  demurrer  must  be  sustained  upon  this  ground,  and  it  is 
unnecessary  to  consider  the  other  grounds  relied  on.  It  is  so 
ordered. 


SUPREME  COURT  OF  COLORADO, 

BBANDEXBXTBa  t;.  BsiTHlfAN. 

FUed  AprU  18,  I884. 

FoBciBLB  Entry  and  Bbtainkb— Appeal  fbom  County  Court. — An  acticm  under  the 
forcible  entry  and  detainer  act,  originally  brought  in  the  justice's  court,  and  thence  afipeakd 
to  the  county  court,  can  not  be  taken  to  the  supreme  court  on  appeaL  It  must  be  taken,  if  at 
all,  on  writ  of  error.    Such  action  does  not  involve  any  q^uestion  as  to  the  title  to  land. 

The  Same— Ejectment.— The  statutory  action  of  forcible  entry  and  detainer  has  not  been 
enlai^B^  by  section  267  ci  the  civil  code.  Such  section  does  not  abcuish  all  distinetkMis  between 
that  action  and  the  action  of  ejectment. 

Writ  op  Error  and  Appeal.— Whether  an  error  of  the  oounty  court  in  denying  an  ap> 
peal  can  be  reviewed  on  a  writ  of  error  to  the  original  judgment,  qwtrt. 

Tenancy  from  Tear  to  Tear.— A  tenant  from  year  to  year  oeaees  to  be  saeh  when  he 
enters  into  a  lease  with  his  landlord  for  a  definite  time. 

Ebbob  to  the  oounty  court  of  Arapohoe  county.  The  opinion 
states  the  facts. 

Widdheimer  dh  Jenkins  and  L.  O.  Rockwell^  for  the  plaintiff  in  error. 
c7.  J7.  Broion,  for  the  defendant  in  error. 

Beok,  G.  J.  This  was  an  action  under  the  forcible  entrr  and 
detainer  statute  to  recover  possession  of  leased  premises.  It  was 
originally  instituted  before  a  justice  of  the  peace;  the  complaint 
alleging  the  letting  of  the  premises  for  one  year  to  the  plaintiff  in 
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error  from  May  1, 1880,  and  the  holding  over  by  the  latter  after  the 
expiration  of  the  term  and  demand  made  for  possession. 

The  plaintiff  obtained  judgment  before  the  justice,  and  likewise 
in  the  connty  court  upon  an  appeal  from  the  judgment  of  the  justice. 

An  appeid  from  the  latter  judgment  to  this  court  was  prated 
by  the  plaintiff  in  error,  and  denied  by  the  court  below,  which 
ruling  is  assigned  as  the  first  ground  of  error.  We  are  of  opinion 
that  the  ruling  was  correct,  for  the  reason  that  no  appeal  lay  to  this 
eoxurt  from  the  judgment  of  the  county  court. 

Section  17  of  the  forcible  entry  and  detainer  statute  provides  that 
*'  appeals  and  writs  of  error  to  the  supreme  court  from  the  judgments 
of  the  district  court,  and  writs  of  error  to  the  judgment  of  any 
eonnty  court,  in  proceedings  under  this  chapter,  shaU  be  allowed 
as  in  other  cases   :    Oen'l  Stats.  505. 

The  same  practice  existed  in  this  class  of  actions  under  the  terri- 
oi^anization.  An  appeal  from  the  judgment  of  a  district 
eourt  lay  to  the  supreme  court,  and  a  writ  of  error  only  lay  to  the 
judgment  of  a  probate  (now  county)  court:  B.  S.  lo68,  p.  336, 
see.  17. 

It  is  true  that  an  appeal  did  not  then  lie  from  the  judgment  of  a 
probate  court, in  any  case;  but  this  fact  does  not  affect  the  question 
whether  an  appeal  from  the  judgment  of  a  county  court  now  lies 
under  the  same  statute.  By  the  express  language  of  the  statute, 
only  a  writ  of  error  lies  in  such  case.  Unless,  then,  the  right  of 
appeal  is  given  by  the  civil  code  it  does  not  exist.  The  code  pro- 
vision is:  ''Appeals  to  the  supreme  court  from  the  district  and 
county  courts  shall  be  allowed  in  all  cases  where  the  judgment  or 
decree  appealed  from  be  final,  and  shall  amount,  exclusive  of  costs, 
to  Hie  snm  of  twenty  dollars,  or  relate  to  a  franchise  or  freehold.'* 
Givil  Code,  p.  124,  sec.  415. 

This  is  the  same  provision  (excluding  the  words  ''and  county 
courts ")  originally  enacted  in  1861 :  Laws  1861,  p.  285,  sec.  41. 
It  was  copied  from  the  statute  of  Illinois,  and  the  meaning  of  the 
phrase,  **orrdate  io  a  freehold,''  had  been  judiciously  defined  pre- 
vious to  the  enactment  of  1861.  The  supreme  court  of  Illinois  had 
said  in  Bose  et  al.  v.  Ohoteau,  15  111.  1d7:  "To  justify  an  appeal 
on  the  ground  that  the  judgment  relates  to  a  freehold,  the  right  of 
a  freehold  must  have  been  directly  the  subject  of  the  action — not 
incidentally  or  collaterally;  and  the  judgment  must  be  conclusive 
of  the  right  until  it  is  reversed.'*  This  is  equivalent  to  saying  that 
the'title  of  the  freehold  must  be  involved  in  the  litigation. 

Under  the  amended  practice  act  of  1877  of  the  state  of  Illinois, 
instead  of  the  words,  "or  rdcUe  to  a  franchise  or /reeholdy'*  the 
phraseology  is,  *  'where  a  franchise  or  freehold    *    *   *    is  involved. " 

In  the  several  decisions  upon  the  effect  of  the  amended  provision 
no  distinction  has  been  made,  that  we  are  aware,  between  the  force 
of  the  words,  "  relate  to  afreeJiold"  or  the  words,  "  where  a  freehold 
is  involved''  In  the  absence  of  an  adjudication  upon  the  point,  we 
are  of  opinion  that  the  amendment  does  not  exclude  an  appeal  in 
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anT  ease  embraeed  in  the  original  proyiaion.  Binee  the  amendment 
it  has  been  held  ihat  a  proceedinff  in  forcible  entry  and  detainer  does 
not  inYolve  or  call  in  question  the  title  to  land;  and  that  an  appeal 
does  not  lie  therefrom ;  also  that  a  proceeding  to  foreclose  a  mor^^iga, 
or  a  proceeding  to  establish  and  enforce  a  mechanic's  lien,  does  net 
inTOiye  a  freehold:  McGkiirk ▼.  Bony,  93  111.  118;  PinneoY.  Knox, 
100  lb.  471;  Clement  v.  Beitz^  103  lb.  315. 

We  deem  the  cases  cited  upon  this  point  conclosiye  as  to  the  fons 
and  meaning  of  the  phrase .  referrea  to :  Sedgwick  and  Wait  on 
trial  of  title  to  land,  dec.  94. 

Another  point  made  in  frfvor  of  the  right  of  appeal  is,  that  sec- 
tion 267  of  the  civil  code  abolishes  the  distinction  between  tiie 
actions  of  gectm/eni,  hnd  forcible  entry  and  detainer;  makes  the  latter 
a  cononrrent  remedy  with  the  code  substitate  for  ejectment,  and 
makes  all  rules  of  practice,  including  appeals,  equally  applicaUe  to 
the  proceeding,  whether  it  be  under  the  code  remedy,  or  the  forcible 
entry  and  detainer  statute. 

This  proposition  is  not  maintainable.  The  code  provision  cited 
itself  defeats  the  proposition.  Forcible  entry  and  detainer  istiierein 
recognized  as  an  existing  and  concurrent  remedy  with  the  code  snb- 
stitnte  for  ejectment,  ' '  in  all  actions  relating  to  the  possessicm  of 
real  estate.  It  is  not  stated  that  it  ma]^  be  prosecuted  as  a  code  rem- 
edy, or  that  the  rules  of  practice  provided  by  the  code  shall  ^>pl7 
to  this  proceeding,  but  that  it  **  may  be  presented  in  aocordanoe 
with  the  Ifi^w  of  this  state  relating  to  forcible  entry  and  detainer.** 

When  an  action  is  instituted  to  try  a  question  of  title  in  a  court 
having  jurisdiction  to  try  the  question,^  the  mere  form  of  the  com- 
plaint, IS  immaterial.  Its  substance  is  the  test  of  its  snfficienoy. 
But  if  the  action  be  instituted  in  a  court  not  having  such  jurisdic- 
tion, an  appeal  from  its  judgment  to  one  having  jurisdiction  does 
not  invest  the  latter  court  with  original  jurisdiction  to  tiytliat 
question:    Downing  v.  Floner  et  al.,  4  Colo.  209. 

Forcible  entry  and  detainer  is  a  statutory  remedy  which  still 
exists,  notwithstanding  the  code.  Justices  of  the  peace  still  have 
jurisdiction  of  this  remedy,  although  they  may  not  now  any  more 
than  heretofore,  try  the  question  of  title  to  a  nreehold.  It  follows 
that  this  statutory  remedy  has  not  been  enlarged  by  the  code  pro- 
vision referred  to,  but  remains  in  force  for  the  purposes  horetotoie 
employed. 

We  nave  considered  tiiis  assignment  of  error  for  the  reason  that 
it  involves  an  important  question  of  practice.  It  is  doubtful,  how- 
ever, whether  tiie  correctness  of  the  ruling  of  the  court  below,  in 
denying  an  appeal  to  this  court,  can  be  proi>erly  presented  on  a 
writ  of  error  to  the  original  judcment.  It  is  said  in  Eager  v. 
Eager,  8  Bradwell,  356-362,  that  wnere  a  court  improperly  refuses 
to  grant  an  appeal,  the  proper  remedy  is  mandamua  to  the  ooort 
below,  requiring  the  allowance  of  the  appeal. 

The  only  other  assignment  of  error  necessary  to  notice  is*  that 
the  court  erred  in  rendering  judgment  for  the  plaintiff  below. 
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The  ffroimd  of  this  aBsignment  is,  that  plaintiff  in  error  was  a 
tenant  bom  year  to  year,  and  was  entitled  to  three  months'  notiee 
to  quit  nnder  the  statute. 

The  evidence  shows  that  plaintiff  in  error  occupied  the  premises, 
as  tenant  of  defendant  in  error,  for  several  years  ^  prior  to  the 
execution  of  the  lease  produced  upon  the  trial.  This  lease  bears 
date  May  1,  1880,  is  signed  by  botn  parties,  and  is  for  the  term  of 
one  year,  with  the  following  agreement  as  to  another  year:  '*  And 
it  is  expressly  understood  and  agreed,  that  in  case  the  said  party  of 
the  first  part  does  not  conclude  to  build  a  new  building  on  the  said 
premises  at  the  expiration  of  this  lease,  then  the  said  party  of  the 
second  part  is  to  nave  the  first  privilege  of  leasing  said  premises 
for  anouier  year,  after  the  expiration  of  this  lease.''  We  cannot 
subscribe  to  the  proposition  that,  because  the  plaintiff  in  error  held 
over  one  year  after  the  expiration  of  the  term  mentioned  in  the 
lease,  that  his  former  occupancy  of  the  premises  inured  to  his 
benefit,  and  that  the  facts  of  the  case  constitute  him  a  tenant  from 
jear  to  year. 

If  his  former  relation  was  that  of  tenant  from  year  to  year,  that 
relation  ended  when  he  entered  into  this  lease  as  tenant  for  a  single 

Jear.  At  the  expiration  of  the  year,  the  contingency  mentioned 
aving  happened,  the  testimony,  we  think,  shows  an  implied  contract 
on  his  part,  to  hpld  the  premises  for  the  second  year,  on  the  same 
terms.    The  fact  that  he  occupied  the  premises  during  the  second 

2 ear,  and  that  he  claimed  to  do  so  under  the  lease,  as  is  shown  by 
is  testimony  upon  the  trial,  taken  in  connection  with  the  stipulation 
for  a  second  year  in  the  lease  itsdf ,  fairly  implies  a  contract  to  this 
offect. 

Prior  to  the  expiration  of  the  second  year,  he  was  notified  to  quit 
at  the  end  of  the  year,  and  refusing  to  do  so,  possession  of  the 
premises  was  duly  demanded  after  the  termination  of  the  tenancy, 
which  he  refused  to  surrender. 
We  think  the  judgment  was  correct,  and  it  will  be  affirmed. 
Judgment  affirmed. 


SUPREME  OOVBT  OF  WMHINOTON  TEBBITOST. 
Maokintosh  v.  Benton,  Holmes  &  Oo. 

FiUd  Jvlp,  1889. 

Sals  or  "  Solduebb 'Additional  Homibtbad  Scbip.**— In  the  abeenoe  of  a  farther  equit- 
able showing,  money  paid  for  the  porchase  of  "  Soldiers  Additional  Homestead  Scrip,"  can- 
Boi  be  reeoTered  bade  on  the  ground  of  a  total  f  ulure  of  oonsideration.  Under  sectioos  2906 
tt  jeg: .  of  the  United  States  revised  statutes,  the  rwht  to  locate  and  make  entries  under  such 
scrip  oelongs  to  the  soldiers  alone,  and  a  contract  for  the  sale  thereof  is  against  the  policy  of 
ibelaw. 

Ebbob  to  the  third  district  court.    The  opinion  states  the  facts. 

Struve,  Hainea  d  Leary  for  the  plaintiff  in  error. 

McNaught,  Ferry ^  AkNaugJU  <t  MUckdl  for  the  defendants  in  error. 
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Gbebne,  C.  J.  In  endeayoring  to  get  to  an  issue  in  the  court 
below,  the  plaintifis,  who  are  here  &fendant8  in  error,  filed  ui 
amended  complaint. 

This  complaint,  the  defendant,  who  is  here  plaintiff  in  error,  saw 
fit  to  answer  without  demurring.  Issues  of  fact  were  made,  and  a 
trial  had  before  the  judge.  Findings  of  fact  and  judgment,  follow- 
ing in  due  course,  were  for  ulaintiff.  In  bringing  their  action,  the 
plaintiffs  sought  to  recover  back  an  amount  paid  by  them  upon  a 
contract  to  purchase  what  goes  by  the  name  of  *'  Soldiers  Addi- 
tional Homestead  Scrip."  Their  complaint,  in  substance,  declares 
that  defendant  contracted  to  sell  them,  at  an  agreed  price,  certain 
soldiers  additional  homestead  scrip,  which  was  afterwards  duly 
delivered,  and  for  which  the  price  agreed  was  paid,  but  which 
turned  out  to  be  forged  and  valueless.  It  is  now  urged,  in  this 
court,  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  since  it  appears  on  the  face  of  it  that  the 
contract  set  up  attempted  to  effect  a  sale  which  could  not  be  made 
without  contravening  public  policy.  By  the  phrase  "Soldiers 
Additional  Homestead  Scrip,*  no  other  scrip  can  be  understood 
than  such  as  purports  to  carry  a  soldier's  right  to  make  and  perfect 
entries  of  land  under  section  2306  and  connected  sections  of  the 
tlnited  States  revised  statutes.  Equally  clear  it  is,  that  under  those 
sections,  the  right  to  make  such  entries,  and  ta^e  the  benefit  of 
them,  belongs  to  the  soldier  himself  alone,  and  that  it  is  against 
the  plain  intent  and^policy  of  congress  for  any  one  to  negotiate  or 
transfer  it. 

For  ordinary  cases  the  rule  is  well  settled  that  no  action  can  be 
maintained  upon  an  agreement  contrary  to  the  policy  of  the  law. 
This  rule  has  exceptions.  An  exception  occurs  when  the  contract 
has  been  entered  into  under  circumstances  of  mistake  or  misrepre- 
sentation, or  when  the  party  plaintiff  is  decidedlv  the  lees  to  bhune. 
Of  such  circumstances,  a  court  of  equity  would  take  cognizance, 
and  in  a  fit  case  grant  relief.  Here,  the  complaint  puts  forward 
nothing  but  a  supi)Osed  contract,  an  execution  of  it  in  plaintiff's 
part,  and  a  total  failure  of  consideration  in  defendant's — ^nothing, 
in  fact,  but  what  purports  to  be  a  mere  legal  cause  of  action. 

Possibly  it  might  be  amended  so  as  to  show  a  state  of  i^BGadrs  de- 
serving of  equitable  redress,  but  as  it  stands  it  lacks  the  ^cts 
essential  to  a  good  pleadii^. 

Persuaded  of  this,  we  do  not  need  to  express  an  opinion  upon 
questions  arising  out  of  anything  later  in  the  cause.  The  judg- 
ment of  the  district  court  wul  be  reversed,  and  the  cause  remanded 
to  that  court  with  directions  to  vacate  all  proceedings  subsequent 
to  the  amended  complaint,  and  to  dismiss  the  cause,  umess  theplain- 
tifii9  within  such  reasonable  time  and  upon  such  terms  as  that  court 
may  fix,  shall  so  amend  their  complaint  as  to  show  themselves 
prima  fdcie  entitled  to  recover. 

HoYT,  J.,  concurred. 
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Bagh,  Messe  &  Go.  v.  Smith. 

Filed  Jttly,  188t. 

CoNTRAOT  FOR  THE  SALE  OF  SPIRITUOUS  LIQUORS,  AT  A  CERTAIN  PLACE,  in  quantities  greater 
thun  one  gallon,  cannot  be  enforced  by  the  vendor  when  he  has  neglected  to  take  out  a 
lioenae  for  the  place  at  which  such  sale  is  to  be  made. 

Ebbob  to  the  district  court    The  opinion  states  the  facts. 

H01T9  J.  This  was  an  action  for  damages  for  the  breach  of  a 
contract  for  the  sale  of  spirituous  liquors  and  wine;  and  the  defen- 
dant in  his  answer  alleged,  as  his  second  affirmative  defense,  that 
said  lic^uors  were  contracted  to  be  sold  at  Seattle^  King  county,  in 
quantities  greater  than  one  gallon;  and  that  plaintiffs,  or  either  of 
tnem,  had  not  at  the  time  of  making  said  contract  taken  out  anj 
license  authorizing  them,  or  either  of  mem,  to  make  such  sales  in  King 
count|r,  and  that,  consequently,  such  contract  was  illegal  and  void. 
To  this,  among  other  separate  defenses,  there  was  a  demurrer  inter- 
posed which  was  overruled,  to  which  ruling  there  was  an  exception 
aUowed,  and  upon  an  error  assigned  thereon  it  is  sought  to  reverse 
the  judgment  rendered  in  the  court  below  in  favor  of  defendant. 
Was  the  contract  referred  to  an  illegal  one  ?  The  law  provides  that 
any  person  who  shall  engage  in  the  sale  of  spirituous  liquors  with- 
out having  first  taken  out  a  license  so  to  do  for  the  place  at  which  the 
sale  is  to  be  made,  shall  be  guilty  of  a  crime,  and  liable  to  punish- 
ment by  fine  or  imprisonment. 

The  contract  in  question  then  under  the  facts  admitted  by  the 
demurrer,  could  only  be  carried  into  effect  by  the  violation  by  the 
plaintiffs  of  a  penal  statute,  and  we  are  of  the  opinion  that  such  & 
contract  is  illegal  and  cannot  be  enforced. 

Beside  the  object  of  requiring  a  license  for  the  sale  of  spirituous- 
liquors,  is  that  from  the  fee  charged  for  such  license  a  fund  may  be 
accumulated  for  the  regulation  of  the  traffic  in  such  liquors,  and  if 
a  contract  for  the  sale  thereof  could  be  enforced  if  made  by  one 
having  no  such  license,  and  not  having  paid  the  fee  therefor,  such 
fact  would  tend  to  decrease  the  amount  of  funds  derived  from  such 
license  fees,  and  thus  defeat  the  policy  of  the  government  in  provid- 
ing for  the  accumulation  of  a  fund  for  the  r^ulation  of  such  traffic. 
And  for  this  reason  also  we  think  such  contracts  should  not  be 
enforced  by  the  courts. 

See  Mitchell  v.  Smith,  1  i3enney,  110;  Gulick  v.  Ward  &  Bailey, 
5  Halstead,  87;  and  Jones  v.  Caswell,  3  Johnson  cases,  29. 
The  answer  below  and  the  demurrer  thereto  raised  several  other 
questions,  but  as  this  cause  was  submitted  upon  the  record  without 
briefs,  we  have  not  thought  it  our  duty  to  examine  them. 

The  action  of  the  court  below  was  not  erroneous,  and  the  judg- 
ment therein  rendered  must  be  affirmed,  and  it  is  so  ordered. 

Greene,  C.  J.,  concurred* 

No.  90.-4 
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DooTOB  Jaok  (an  Indian)  v.  Tebbttoby. 

FUed  Jfdv.  188t, 

Homicide— Instructions — Intent — Self-Defknsx.— In  a  proflecutiion  for  a  homicide  when 
there  is  no  evidence  tending  to  show  that  the  act  producinp^  the  death  was  aocidentai  or  done 
in  self-defenae,  an  instructton  ii  not  erroneous  which  omits  all  reference  to  the  intent  with 
which  such  act  was  committed,  and  is  silent  upon  the  law  of  self-defense. 

Abticlxs  of  Pebsonal  Appabbl,  Inteoduced  in  Evidence  as  Exhibitb,  may  be  taken 
by  the  jury  to  their  oonsoltation  room.  Section  3S1  of  the  code  of  civil  procedure  doai  not 
prohibit  such  taking. 

Ebrob  to  the  third  distriot  court.    The  opinion  states  the  faciB. 

Burke  &  Basin^  for  the  plaintiff  in  error. 

Mtoood  Evans,  prosecuting  attorney,  for  the  defendant  in  error. 

Gbeene,  C.  J.  Doctor  Jack,  an  Indian,  charged  with  stabbing  to 
death  Eliza,  an  Indian  woman,  and  indicted  and  tried  in  the  district 
court  at  Seattle  for  murder  in  the  second  degree,  was  convicted  of 
manslaughter  and  sentenced  to  a  term  in  the  penitentiary.  Errors, 
supposed  to  have  been  committed  by  the  judge  trying  tne  case  and 
based  upon  exceptions  duly  taken  and  allowed,  are  assigned  here  as 
ground  for  reversing  the  judgment  and  sending  the  case  back  to  be 
tried  anew.  By  the  recora,  several  such  errors  are  presented.  They 
all,  however,  relate  to  but  two  passages  in  the  trial,  and  may  be 
considered  and  decided  most  conveniently,  as  if  they  constituted  bat 
two  complaints  against  its  fairness.  One  is,  that  the  jury  were  so 
instructed,  as  to  prejudice  the  defendant,  and  the  other  that  a  hat 
and  shirt,  in  evidence,  were  wrongly  permitted,  by  direction  of  the 
judge,  to  be  taken  by  the  jury  to  their  room.  Begarding  these  we 
speak  in  their  order. 

The  jury  upon  retiring,  were  given  among  others,  the  following 
instructions:  '' Inquire  first  whether  or  not  the  defendant  gave  the 
deceased  the  knife-wound.  If,  beyond  all  reasonable  doubt,  yon 
find  it  established  by  the  evidence,  that  he  did  inflict  that  wound, 
thep  defendant  must  be  convicted  of  some  grade  of  offense;  but  if 
you  do  not  find  it  so  established,  you  will  acquit  him  entirely.  If 
you  find  the  defendant  guilty  of  giving  the  knife-wound,  then  yon 
will  next  consider  whether  tnat  wound  was,  in  its  own  nature,  dan- 
gerous to  the  life  of  the  deceased,  and  whether  the  wound  actually 
contributed  to  cause  her  death.  If  having  first  found,  under  these 
instructions,  that  defendant  inflicted  the  Knife-wound,  you  further 
find  beyond  all  reasonable  doubt  that  the  wound  was  dangerous  to 
the  life  of  the  deceased,  and  actually  contributed  to  her  death,  then 
you  will  be  obliged  to  find  that  the  defendant  killed  the  deceased, 
and  that  he  is  guilty  either  of  manslaughter  or  of  murder  in  the  sec- 
ond degree.  If,  on  the  other  hand,  you  do  not  find  beyond  every  rea- 
sonable doubt,  both  that  the  knife-wound  was  in  itself  thus  danger- 
ous to  the  life  and  that  it  was  actually  contributory  to  the  death, 
you  must  acquit  the  defendant  of  any  nomicide.  Suppose  you  find 
the  defendalit  under  these  instructions  guilty  of  homicide,  the  ques- 
tion that  next  presents  itself  is,  whether  he  is  guilty  of  manslaughter 
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or  of  murder.  Your  decision  of  this  question,  if  ^on  get  so  far,  will 
depend  on  whether  or  not  yon  find  the  defendant  inflicted  the  knife 
wonnd  maliciously.  If  the  defendant  was,  at  that  time,  in  a  trans- 
port of  passion  provoked  by  abusive  words,  and  a  violent  blow  from 
the  deceased,  and  in  that  heat  of  passion  stabbed  the  deceased, 
then  he  was  not  guilty  of  murder,  and  cannot  be  convicted  of  it,  for 
the  law  will  not  impute  malice  under  such  circumstances,  nor  will 
the  law  impute  malice  to  defendant  if  he,  in  a  sudden  heat  caused  by 
any  such  provocation  as  would  have  greatly  exasperated  a  reasonable 
man  in  like  ciroumstancee,  tilled  the  deceased.  If«  however,  you 
find  beyond  a  reasonable  doubt,  that  the  defendant,  while  not  in  a  heat 
of  passion  so  induced,  and  without  any  just  cause  or  excuse,  killed 
the  woman,  then  you  are  authorized  to  nnd  malice,  and  to  find  de- 
fendant guilty  of  murder  in  the  second  degree.*'  Of  the  soundness 
of  these  instructions,  in  one  particular,  it  would  seem  that,  the 
judge,  upon  reflection,  had  some  misgiving,  and  therefore  when  the 
jury  returned  with  a  verdict,  he  refused  to  receive  it,  and  sent  them 
oat  again  with  the  same  instructions  modified  by  simplj  inserting 
the  word  ''intentionally"  before  the  words ''inflict,"  "giving,"  and 
' '  inflicted  "  respectively,  where  they  occur  in  the  first  four  sentences 
of  the  foregoing  quotation.  Deliberation  on  the  evidence,  under 
the  modified  instructions,  resulted  in  the  jury's  returning  finailv  into 
conrt  with  the  verdict  upon  which  the  defendant  was  afterward  sen- 
ieiioed. 

Objection  is  made  that  the  instructions,  before  amendment,  were 
wrong,  because  they  excluded  both  the  idea  of  intent  and  the  idea 
of  seQ-defense,  and  that  the  amendment  cured  no  more  than  the  first 
of  the  two  defects.  The  judge's  power  and  obligation  to  amend  an 
erroneous  instruction,  before  he  receives  the  verdict  and  discharges 
the  jury,  even  though  a  verdict  has  adready  been  affreed  upon,  wmle 
questioned  in  the  argument,  seem  conceded  in  the  briefs.  '  His  duty 
as  to  the  law  is  as  indisputable  as  the  jury's  as  to  the  fact.  Each  is 
bound,  while  the  trial  is  pending,  and  up  to  the  moment  when  it  is 
oompletely  ended  by  the  reception  of  a  verdict,  to  do  everything 
necessary  to  get  at  a  sound  and  stable  conclusion.  When  a  jury  has 
reached  a  certain  finding,  under  erroneous  instructions  which  are 
afterwards  corrected,  it  will  not  be  presumed  in  its  verdict  to  have 
clung  affainst  right  to  that  which  it  found  originally.  Having  its 
oath,  and  those  impulses  to  rectitude  which  are  common  to  mankind, 
it  will  not  be  presumed  to  have  disregarded  either.  On  the  contrary, 
it  will  be  presumed  to  have  done  its  duty,  to  have  applied  the  cor- 
rected law  to  the  testimony,  and  to  have  found  a  verdict  that  is  true. 
Lo<^ng,  however,  at  all  that  was  before  the  jury  in  this  case,  we 
fail  to^  see  that  the  district  judge  was  at  fault  in  his  instructions  as 
first  given.  Fvidence  tending  to  show,  or  affording  any  ground  to 
suspect,  that  the  blow,  which  the  jury  must  have  found  fatal,  was 
accidental  or  in  self-defense,  was  totallv  wanting  in  the  case.  Lead- 
ing the  jury,  then,  to  discuss  and  ponder  whether  accident  or  sell- 
defense  existed  was  uncalled  for,  and  very  possibly  misleading.    As 
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we  view  the  matter,  the  instmotionB,  as  originallj  given,  were  fair 
for  the  defendant,  and  the  subseqaent  amendment  not  only  can  not 
be  deemed  to  have  prejudiced  him,  but  mightbeheld  to  have  tended 
to  procure  for  him  an  erroneous  acquittal. 

We,  therefore,  overrule  what  he  has  urged  against  the  instmc* 
tions. 

As  to  the  hat  and  shirt  going  into  the  jury-room,  it  is  to  be  pre- 
sumed that  these  were  exhibits  introduced  in  evidence,  the  former 
as  having  belonged  to  defendant  and  been  found  near  the  place  of 
homicide  shortly  after  the  mortal  blow  was  struck,  and  as  tending  to 
show  that  he  left  the  scene  in  haste,  and  the  latter  as  having  beoi 
taken  off  the  person  of  the  defendant  on  the  next  dav  after  the  hom- 
icide, with  blood-stains  on  its  right  wristband  and  elsewhere,  and  as 
tending  to  show  the  defendant  guilty  of  inflicting  the  blow,  in  the 
manner  charged  by  the  indictment  and  described  in  the  testimony. 
Delivering  these  articles  to  the  jury,  upon  their  retirement,  is  said 
to  be  equivalent  to  sending  witnesses  to  testifv  before  them,  away 
from  the  supervision  of  the  judge,  and  in  the  absence  of  defendant 
and  his  counsel,  and  to  be  incompatible  with  the  provisions  of  sec- 
tion 231  of  the  code.  Exhibits,  as  regards  their  fitness  to  accom- 
pany the  jury  to  their  deliberations,  are,  we  think,  to  be  distin- 
^ished  from  witnesses,  whether  the  latter  testify  orally  or  in  writ- 

By  a  figure  of  speech,  the  former  may  indeed  be  said  to  testify,  but 
they  come  upon  a  stand  by  themselves,  and  are  not  to  be  claisBed 
with  what  is  strictly  testimonv,  for,  having  none  of  the  qualities  of 
personality,  telling  always  (if  one  will  only  listen,)  the  same  stoiy, 
and  the  whole  of  all  they  have  to  tell,  they  are  subject  to  none  of 
the  variations  of  memory  and  recital  which  unfortunately  attend  the 
living  witness,  and  are  entirely  destitute  of  partisanship,  and  of  all 
ability  to  influence  a  jury  by  feeling,  argumentation  or  will.  The 
introduction  of  a  deposition  into  the  jury-room,  which  is  justly 
condemned  by  all  the  authorities,  would  generally  put  before  the 
jury  a  mixture  of  competent  and  incompetent  matters,  between 
which  they  could  not  well  discriminate,  and  would  ^ve  to  one 
human  utterance,  merely  because  it  chanced  to  be  written  down, 
undue  prominence  and  effect,  over  other  equally,  or  more  important 
or  reliable,  human  utterances  which  happened  to  be  oral.  On  the 
other  hand,  the  delivery  of  exhibits  to  the  jury,  in  all  ordinary 
cases,  where  they  are  pertinent,  seems  to  us  not  only  not  to  be 
deprecated,  but  exceedingly  to  be  desired,  as  tending  to  give,  amid 
the  mass  of  variable  quantities  that  inevitably  go  to  make  up  human 
testimony,  certain  trustworthy  constants,  upon  which  the  mind  can 
lean,  and  to  which,  for  testing  and  harmony  everything  else  can  be 
brought  and  made  fast.  Bef errins  to  section  231,  we  find  it  to  read 
as  follows:  '*  Upon  retiring  for  deuberation  the  jury  may  take  with 
them  the  pleadings  in  the  cause,  and  all  papers  which  have  been 
received  as  evidence  in  the  trial  (except  aepositions),  or  copies  of 
such  parts  of  public  records  or  private  documents  given  in  evidence, 
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as  onght  not,  in  (he  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession."  This  is  a  part  of  the  civil 
practice  act.  Obviously,  it  needs  construction.  Drive  the  word 
''papers"  down  into  its* own  narrow  literal  sense,  and  you  absurdly 
force  out  of  it  all  the  living  and  precious  spirit  of  this  law.  Of 
what  may  be  upon  papers,  rather  than  of  the  papers  themaelvea,  the 
legislature  is  speaking. 

The  writing,  diagram,  mark  or  spot  which  would  under  this 
section  be  admissible  to  the  jury-room,  if  on  pa[>er,  must,  accord- 
ing to  the  liberal  construction  commanded  by  section  768  of  the 
code,  be  also  admissible,  if  upon  bark,  bone,  wood,  cloth,  stone, 
metal  or  any  other  substance.  Having  got  thus  far,  we  are  unable 
to  see  but  that  the  spirit  of  the  section  requires  Uie  admission  of 
any  exhibit  standing  within  the  same  reason,  whether  it  be  blank 
paper  or  blank  anything  else,  moist  or  dried,  solid  or  liquid.  Ever 
since  in  1854  this  section  was  first  enacted  in  this  territory,  such 
has  been  the  liberal  construction  always  given  it  in  all  the  courts. 
We  hold  that  it  is  the  correct  construction,  and  that,  assuming 
section  231  to  be  applicable  in  criminal  cases,  the  course  of  the 
judge  below  in  allowing  the  hat  and  shirt  to  go  to  the  jury-room 
was  proper  under  that  section. 

However,  it  is  to  be  remembered  that  section  231  is  in  the  chap- 
ters prescribing  civil  practice,  and  is  not  anywhere,  by  reference  or 
otherwise,  expressly  adopted  as  furnishing  the  rule  in  criminal 

5>rocedure.  Of  sucn  express  adoption  there  was,  perhaps,  no  need, 
or  probably  in  all  things,  except  where  the  statutes  plainly  indicate 
the  contrary,  the  practice  in  criminal  cases  should  be  assimilated  to 
that  prescribed  tor  other  actions  at  law,  the  legislature  having  in 
many  cases  intimated  a  desire  for  such  assimilation.  Let  that  be 
as  it  may,  the  legislature  has  spoken  in  section  1105  of  the  code 
with  sufficient  clearness  to  show,  as  to  this  very  matter  of  sending 
exhibits  out  with  the  jury  in  criminal  cases,  what  it  intends  shall 
be  the  law.  Expressly  that  section  states  the  grounds  upon  which 
an  application  for  a  new  trial  shall  be  pranted.  Legitimately  it 
implies  that  an  application  not  so  grounded  shall  be  denied.  Among 
the  grounds  it  specifies  the  pertinent  ones  are  as  follows : 

"  1.  When  the  jury  has  received  any  evidence,  paper,  document 
or  book,  not  allowed  by  the  court,  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant. 
''  2.  Misconduct  of  the  jnry." 

We  think  that  in  the  statement  of  the  first  ground  in  this  section^ 
the  word  ^'evidence,"  means  tangible  evidence,  as  a  book,  paper  or 
document  is  tangible  things,  which  have  already  assumed  in  the 
oause,  the  character  of  evidence — and  that  the  words  ''paper,  docu- 
ment, or  book"  mean  a  paper,  document,  or  booK  not  in 
evidence.  By  counsel  it  is  argued  that  the  word  "evidence" 
associated  as  it  is,  can  signify  nothing  but  evidence  on  paper 
«.  e.,  depositions,  but  such  an  effort  to  make  everything  in 
the  list  papyriform,  in  order  to  give  effect  to  the  maxim,  noacUur  a 
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sociis,  unnecessarily  strains  a  point.  Is  not  the  principle  of  the 
maxim  sufficiently  honored  when  the  word  "  evidence  "  has  such  an 
interpretation,  that  all  the  various  things  embraced  are  capable  of 
being  ''  received  "  by  the  jurv  in  the  same  way  and  sense,  thai  is 
to  say,  by  manual  act  ?  Both  the  first  and  second  grounds  of  the 
section  should  be  construed  together.  Laying  them  side  by  side, 
we  gather  the  legislative  intention  to  be,  that  the  reception  by  the 
jury  al  anv  time  of  any  tangible  matter  in  evidence,  or  of  any  book, 
paper  or  document  not  in  evidence,  when  without  violating  statutory 
or  constitutional  right  it  is  allowed  by  the  court,  or  when  though 
not  so  allowed,  it  cannot  be  supposed  to  be  to  the  prejudice  of  the 
defendant's  substantial  rights,  shall  not  be  deemed  misoonduot  in 
the  jury  or  ffood  cause  for  a  new  trial. 

Each  of  the  supposed  objectionable  passages  of  the  trial  having 
been  shown,  for  the  foregoing  reasons,  to  be  in  harmony  with  the 
law,  the  judgment  of  the  district  court  is  affirmed. 

HoTT,  J.,  concurred. 


Cbawfohd  et  al  v.  Cochbane  et  al. 

Filed  July,  1882. 

AoT  or  THE  Territorial  Legislature  of  1879  providino  for  the  Sgaunoof  Loos  by  tlw 
lumber  inspector,  is  not  within  the  inhibition  of  section  1889  of  the  revised  statutes. 

Sale  of  Loos  by  Agent  withoot  Scaling.  A  gratuitous  agent  for  the  sale  of  certain 
booms  of  logs,  who  sells  the  same  without  having  them  scaled  by  the  lumber  inspectur,  is 
guilty  of  gross  negligence,  and  is  liable  to  his  principal  for  the  daznage  caused  thereby. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
the  plaintiff.  The  plaintiff  appointed  the  defendant  his  agent  to  sell 
certain  booms  of  logs.  Bj  custom  the  defendant  was  not  entitled 
to  any  compensation  for  his  services.  The  defendant  made  the  sale 
without  having  the  logs  scaled  by  the  lumber  inspector,  by  reason 
of  which  the  plaintiffs  suffered  the  loss  complained  of  in  this  action. 

Struve  dt  Haines,  for  the  appellant. 

Burke  dh  Bciain,  HaU  dt  Oabome  and  K  P.  Ferry,  for  the  appellees. 

WmGABB,  J.  This  cause  was  submitted  to  a  referee,  whose  find- 
ing was  approved  by  the  district  court,  and  judgment  was  eiitered 
according  thereto.     From  that  judgment  this  appeal  is  taken. 

We  are  unanimously  of  opinion  that  the  act  of  the  territorial 
legislature  of  1879,  providing  for  the  scaling  of  logs  by  the  lumber 
inspector,  is  not  within  the  inhibition  of  section  1889  of  the  revised 
statutes.  Doubtless  degrees  of  negligence  may  exist  in  fact  aa  well 
as  in  theory,  although  it  may  be  difficult  or  impossible  to  draw  the 
exact  line  between  them,  but  when  a  party  by  neglecting  or  refusing 
to  conform  to  a  known  law,  in  the  discharge  of  an  agencv  or  oLai^, 
causes  loss  or  damage  to  another,  he  should  be  held  to  be  guilty  of 
gross  negligence,  and  so  we  regard  the  plaintiffs  in  error  in  this 
case. 
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We  find  no  reason  to  disturb  the  judgment  of  the  coort  below » 
and  it  is  therefore  affirmed. 
Gbeene^  0.  J.»  and  Horr,  J.,  concurred. 


BOSBNTHAL  V.  SOHNIEDEB. 
Faed  JvUv.  188$. 

A  Fbavddlent  Dischaboe  in  Insolvsnct  cannot  be  taken  advantage  of  by  a  creditor  of 
the  insolTent,  when  the  latter  pleada  such  discharge  in  an  action  by  the  former,  who  fails  to 
aUege  that  the  fraud  was  unknown  to  him,  or  that  be  had  no  notice  of  the  same  at  the  time 
of  the  adjudication  of  insolvency. 

Ebbob  to  the  district  court.    The  opinion  states  the  facts. 

P.  P.  Carroll  and  McNaugkt^  Ferry ^  McNaught  (k  MUcJieU^  for  the 
plaintiff  in  error. 

Hanford  dt  Judson^  for  the  defendant  in  error. 

WiNGABD,  J.  The  plaintiff  in  error  brought  his  action  for  the 
recovery  of  money  against  the  defendant  in  error,  in  the  district 
court.  The  defendant  set  up  his  discharge  under  the  ''insolvent 
debtor's"  act,  in  bar  of  the  plaintiff's  claim. 

The  plaintiff  replied  that  the  discharge  was  obtained  by  fraud,  and 
therefore  void,  but  failed  to  allege  that  the  fraud  was  unknown  to 
him,  or  that  he  had  no  notice  of  the  same  at  the  time  of  the  adjudica- 
tion Of  insolvency.  A  demurrer  was  interposed  to  this  replj,  which 
the  court  below  sustained,  and  this  is  tne  error  complained  of. 
While  we  are  not  unanimous  as  to  the  proper  construction  to  be 
given  to  section  2044  of  the  code,  we  are  agreed  that' the  judgment 
of  the  court  below  was  not  error,  and  it  is  uierefore  affirmed. 

Gbkene,  C.  J.,  and  Hoyt,  J.,  concurred. 


Eaein  v.  MgCbaith« 

Filed  July,  J88i. 

PLAnnrr  m  an  Actiok  or  Ejictmxmt  is  Bound  bt  a  Fobmib  Juiximbnt  in  an 
actioii  between  his  grantor  and  the  present  defendant,  wherein  their  respective  titles  to  the 
land  in  controversy  were  pot  in  issue. 

Failcbb  to  Find  on  all  the  matbrial  Ibbubs  cannot  be  taken  advantage  of  in  the 
»ppeIUte  court  unless  there  has  been  a  motion  in  the  court  below  to  make  additional  find- 
ings to  meet  the  omitted  issues. 

Bbbob  to  the  district  court.    The  opinion  states  the  facts. 

J.  B,  AUen  and  Dolphy  Bronaughy  Dolph  dt  Simon,  for  the  plaintiff 
in  error. 

Anders,  Budd,  Caton  dt  Crowley,  for  the  defendant  in  error. 

Gbeenb,  G.  J.  Plaintiff  sued  in  the  district  court  to  recover  pos- 
session of  lot  seven  in  block  thirteen  in  the  city  of  Walla  Walla. 
He  alleged  in  usual  form  his  ownership  in  fee  and  right  to  possession 
and  the  wrongful  withholding  of  such  possession   by  defendant. 
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Defendant  answered,  denying  plaintiff's  ownership,  and  aflSrming 
that  he  himself  is  administrator  of  one  Dennis  McCraith,  deceased, 
and  that  in  September.  1866,  in  a  certain  suit  between  defendant's 
decedent  and  plaintiff's  ^antor,  the  title  and  right  to  possession  of 
the  premises  was  duly  litigated,  and  was  upon  such  litigation  duly 
adjudged  in  favor  of  defendant's  decedent.  In  his  reply  the  plain- 
tiff denied  the  litigation  and  adjudication  alleged  in  the  answer. 

On  the  trial  it  appeared  that,  in  the  suit  mentioned  in  the  answer, 
there  had  been  no  judgment  regularly  recorded.  But  evidence  was 
adduced  competent,  and,  in  our  opinion,  sufficient,  to  prove  that 
such  a  judgment  had  actually  been  rendered.  It  was  in  evidence 
also — and  about  this  fact  there  seems  to  be  no  dispute — that  a  tract 
of  land,  including  the  premises  in  controversy,  was,  on  July  17, 
1865,  entered  pursuant  to  statute  by  the  city  of  Walla  Walla,  and 
the  purchase  price  then  paid  into  the  local  Ijand  office.  It  further 
appears  in  evidence  that  on  August  4, 1866,  the  city  deeded  the 
premises  to  one  J.  C.  Hawthorne,  who  afterwards  transmitted  the 
paper  title  by  a  chain  of  conveyances  to  the  plaintiff,  and  that  the 
patent  from  tne  United  States  was  issued  to  the  city  July  20, 1869. 

The  judge  who  tried  the  cause — a  jury  having  been  waived — ^found 
as  follows:  ''That  on  the  fourth  day  of  September,  1866.  Dennis 
McOraith  brought  suit  in  this  court  against  J.  C.  Hawthorne, 
through  whom  fiobert  Eakin,  the  plaintiff,  claims  title  in  this  suit, 
and  recovered  a  judgment  in  186y  against  said  Hawthorne  for  the 
identical  real  estate  claimed  by  the  plaintiff  Eakin  in  his  complaint 
in  this  suit. 

As  a  conclusion  of  law  I  find  that  the  defendant  is  entitled  to  a 
judgment  in  this  case. 

To  the  introduction  of  the  evidence  offered  to  show  the  former 
adjudication,  and  to  each  of  the  judge's  findings,  exception  was 
duly  taken  and  allowed.  Judgment  was  given  for  defendant  con- 
formably to  the  legal  finding  of  the  judge,  and  this  judgment  is  now 
brought  here  for  reversal  by  this  writ  of  error. 

In  making  entry  of  the  land  the  city  acted  under  the  town  site 
act  of  twenty-third  of  Mav,  1844  (5  Stat.  657),  which  was  subse- 
quently amended  and  supplanted  by  the  very  similar  act  of  second 
of  March,  1867  (14  Stat.  541).  By  the  entry  and  payment,  and  the 
instant  they  were  consummated,  the  city  of  Walfa  Walla  became 
vested  with  the  legal  title  to  the  land :  Mussey  v.  Smith,  99  U.  8. 
20,  22.  This  title  it  forthwith  and  thenceforth  held  "  in  trust  for 
the  several  use  and  benefit  of  the  occupants  thereof,  according  to 
their  respective  interests,"  and  not  otherwise.  Between  plaintiff's 
grantor,  Hawthorne,  and  defendant's  decedent,  after  the  passage 
of  title  out  of  the  United  States,  and  after  the  city  had  deeded  to 
Hawthorne,  the  question  of  occupancy  and  interest  was  litigated 
and  determined.  That  determination  was  in  favor  of  defendant's 
decedent,  and  against  Hawthorne,  the  plaintifiiB'  grantor. 

Plaintiff  is  not  here  claiming  any  other  tide  than  what  the  city 
was  able  to  give  under  the  town  site  act,  ndr  any  other  right  to  own* 


Sup.  Ct  W.  T.]  P.  S.  0.  Co.  V.  The  Babkbntinb  0.  L.  Taylor,    787 

erahip  or  posttession  than  what  his  grantor  had,  or  is  supposed  to 
have  had,  at  the  date  of  the  litigation.  The  result  of  the  litigation, 
therefore,  bound  as  privies  in  estate  and  representation,  the  parties 
now  in  this  court. 

The  judge's  findings  of  fact  are  so  meagre  that  they  do  not  covet, 
all  the  material  issues  made  by  the  pleadings. 

His  conclusions  of  law,  therefore,  does  not  flow  as  a  logical 
sequence  from  the  facts  found. 

But  if  advantage  was  to  be  taken  of  this,[there  should  have  been  a 
motion  addressed  to  the  court  below  to  mahe  additional  findings  to 
meet  the  omitted  issues.  It  is  obvious  upon  the  undisputed  facts 
and  the  findings  actually  made  that  the  substantial  rights  of  the 
plaintiff  are  not  affected  by  the  judge's  inadvertence.  We  must, 
therefore,  following  the  rule  laid  down  in  section  113  of  the  code, 
direct  that  the  judgment  of  the  district  court  be  affirmed. 

HoTT«  J.,  concurred. 


PuGET  Sound  Comicebgial  Co.  v.  Thb  Babeentine  C.  L.  Tatlob. 
The  Babkentine  C.  L.  Tatlob  v.  Puoet  Sound  Combceboial  Go. 

Filed  July,  I88t. 

Damaois  RwuLTiKa  FBOM  ▲  COLLISION  BisTWKEN  Two  Vesselb,  when  each  IB  guilty  of 
oonferibotory  fault,  must  be  equally  divided  between  them. 

Appeals  in  admiralty.    The  opinion  states  the  facts. 

McNaugkty  lemry,  McNaugM  dt  Mitchell,  for  the  company. 
LewiSt  Struve  dt  Haiives,  for  the  barkentine. 

WiNQABD,  J.  A  collision  occurred  between  the  barkentine  0.  L, 
Taylor  and  the  bark  Baineer  off  Gape  Flattery,  near  the  mouth  of 
the  Straits  of  Juan  De  Euca. 

The  bark  was  owned  by  the  Puget  Sound  Commercial  Company. 
Actions  for  damages,  civil  and  maritime,  were  brought  by  both  par- 
ties; the  causes  were  consolidated,  and  both  parties  appeal  to  this 
court  from  the  judgment  of  the  court  below.  The  testimony  of  the 
officers  and  crews  of  the  two  vessels  is  conflicting,  and  the  expert 
testimony  being  largely  hypothetical,  is  unsatisfactory.  On  a  care- 
ful review  of  the  whole  case,  we  are  convinced  that  the  findings  of 
the  district  court  are  correct. 

They  are  as  follows: 

' '  The  damages  suffered  by  the  two  vessels  respectively,  including 
demurrage,  were  as  follows:  by  the  Baineer,  $4,000;  by  the  Taylor, 
$5,000.    Both  vessels  were  guilty  of  contributory  faults. 

1.  The  Baineer  was  in  fault  for  passing  as  close  as  she  did  astern 
of  the  Taylor,  while  the  wind  was  baffling  and  variable,  and  the 
Taylor  was  in  stays. 

2.  The  Baineer  was  in  fault  for  not  keeping  a  man  at  her  helm, 
and  for  not  using  greater  diligence  to  keep  herself  under  control 
while  in  the  immediate  neighborhood  of  the  Taylor. 
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3.  The  Taylor  was  in  fault  for  trying  to  pass  astern  of  the  Baineer 
while  she  saw  that  the  latter  was  caught  aback,  and  that  the  wind 
would  tend  to  drift  her  under  the  former's  bows. 

4.  The  Taylor  was  in  fault  for  not  luffiing  when  she  Approached 
the  Baineer  and  found  that  the  latter  was  making  stemway  and  was 
unmanagable. 

6.  The  Baineer  was  in  fault  for  not  recovering  command  of  herself 
sooner. 

6.  The  Taylor  was  in  fault  for  not  beginning  to  lower  her  sails  the 
instant  it  was  clearly  inevitable  that  the  vessels  must  come  together. 

7^  The  Baineer  was  in  fault  for  not  cuttii^  her  main  topoouist 
backstay  lanyards  as  soon  as  it  was  evident  that  the  Taylor's  f ore- 
vard  was  held  fast  by  them.  Such  loss  as  has  been  sustained  should 
be  divided  between,  both.  A  decree  should  be  rendered  in  fayor  of 
the  Taylor  for  $500." 

The  judgment  of  the  court  below  is  affirmed.  Costs  being  entirely 
in  the  discretion  of  the  court,  those  made  in  this,  court  will  be  equally 
divided  between  the  parties. 

Greene,  C.  J.,  and  Hoyt,  J.,  concurred. 


HoLYOKE  V.  Jackson. 

Filed  July,  1882. 

CoHMUNiTT  Property— Hu8BAND*8  Power  of  Disposition  Over. —SubBequent  to  the  Hii» 
band  and  Wife  act  of  1879,  a  husband  cannot  enter  into  a  valid  contract  for  the  sale  <rf  onm- 
munity  property  without  his  wife  joining  therein.  A  vendee  under  such  contract,  with 
knowledge  tnat  the  subject  matter  thereof  was  community  property,  cannot  recover  dAmagea 
for  the  husband's  failure  to  convey. 

Ebbob  to  the  district  court.    The  opinion  states  the  tacts. 

C.  H.  Hanford^  for  the  plaintiff  in  error. 

McNaught,  Terry ^  McNaught  <k  Mitchdl,  for  the  defendant  in  error. 

Gbeene,  C.  J.  The  primary  question  involved  in  this  question  is 
whether  subsequent  to  the  Husband  and  Wife  act  of  1879,  the  plain- 
tiff in  error,  being  a  husband,  could  without  his  wife  joining,  make 
valid  contract  to  sell  to  defendant  in  error,  community  property. 

By  the  provisions  of  the  Husband  and  Wife  acts  passea  in  1879 
and  previously,  the  husband  and  wife  are  conceived  as  constitatiug 
together  a  compound  creature  of  the  statute  called  a  community. 
This  creature  is  sometimes,  though  inaccurately,  denominated  a 
species  of  partnership.  It  probably  approaches  more  nearly  to 
that  kind  of  partnership  called  univeraal  than  to  any  other  business 
relationship  known  to  tne  civil  or  common  law. 

A  conventional  community,  in  a  state  where  statutes  would  penait, 
might  be  contrived  which  would  be  substantially  a  partnership;  bat 
an  ordinary  legal  community  is,  in  many  important  particulars,  quite 
distinct.    It  is  like  a  partnership,  in  that  some  property  coming; 
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from  or  through  one  or  other  or  both  of  the  individaals,  forms  for 
both  a  common  stock  which  bears  the  losses  and  receives  the  profits 
of  its  management,  and  which  is  liable  for  individual  debts;  but  it 
is  unlike,  in  that  there  is  no  regard  paid  to  proportionate  contribu- 
tion, service  or  business  fidelity,  that  each  individual  once  in  it,  is 
incapable  of  disposing  of  his  or  her  interest,  and  that  both  are 

£>werless  to  escape  from  the  relationship,  to  vary  its  terms,  or  to 
stribute  its  assets  or  its  profits.  In  fixity  of  constitution,  a  com- 
munis resembles  a  corporation.  It  is  similar  to  a  corporation  in 
this  also,  that  the  state  originates  it,  and  that  its  powers  and  liabil- 
ities are  ordained  by  statute.  In  it  the  proprietary  interests  of 
hnsband  and  wife  are  equal,  and  those  interests  do  not  seem  to  be 
united  merely,  but  unified;  not  mixed  or  blent,  but  identified.  It 
is  mii  generis^  a  creatue  of  the  statute.  By  virtue  of  the  statute, 
this  husband  and  wife  creature  acquires  property.  That  property 
must  be  procurable,  manageable,  convertible,  and  transferable  in  some 
way.  In  somebody  must  be  vested  a  power  in  behalf  of  the  com- 
munity to  deal  with  and  dispose  of  it.  To  somebody  it  must  go  in 
ease  of  death  or  divorce.  Its  exemptions  and  liabilites  as  to  in- 
debtednees  must  be  defined.  All  this  is  regulated  by  statute.  Man- 
agement and  disposition  may  be  vested  in  either  one  or  both  of  the 
members.  If  in  one,  then  that  one  is  not  thereby  made  the  holder 
of  larger  proprietary  rights  than  the  other,  but  is  clothed,  in 
addition  to  his  or  her  proprietary  rights,  with  a  bare  power  in  trust 
for  the  community.  This  power  the  statute  of  1873  chose  to  lay 
upon  the  husband,  while  the  statute  of  1879  thought  proper  to  take 
it  from  the  husband  and  lay  it  upon  husband  and  and  wife  together. 
As  t}ie  husband's  **  like  absolute  power  of  disposition  as  of  his 
own  separate  estate "  bestowed  by  the  ninth  section  of  the  act  ot 
1873,  was  a  mere  power  conferred  upon  him  as  member  and  head 
of  the  community  m  trust  for  the  community,  and  not  a  proprietary 
li^t,  it  was  per^otly  competent  for  the  le^slature  of  1879  to  take 
it  from  him  and  assign  it  to  himself  and  his  wife  conjointly.  This 
was  done.  When,  therefore,  in  1880,  the  plaintiff  in  error,  without 
his  wife,  entered  into  an  agreement  to  sell  the  land  in  question,  he 
agreed  to  do,  what  he  himself,  by  himself,  could  not  do,  and,  there- 
lore,  oould  not  agree  to  do.  To  make  an  actual  sale  or  conveyance 
witbont  his  wife,  he  had  no  power.  The  law  says  such  a  thing  shall 
not  be  done.  An  agreement  proposing  it,^is  in  conflict  with  the  law, 
and  Yoid. 

As  the  defendant  in  error  knew  of  the  marrii^e,  and  that  the 
property  was  community  property,  he  was  a  participant*  in  an  in- 
valid transaction,  wherein  the  law  charged  him  with  knowledge  of 
the  invalidity.  He  was  doing  what  he  is  presumed  to  have  known 
waa  against  the  law.  So  circumstanced,  he^is  entitled  to  no  redress 
for  the  failure  of  plaintiff  in  error  to  carry  out  the  void  contract  to 
seU.  A  second,  exceedingly  interesting  question  arose  in  this  case, 
and  has  been  ably  discussed  upon  the  argument.  It  is  the  measure 
of  damages  for  a  breach  of  a  contract  to  convey  lands. 
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Our  oonclnsion  upon  the  other  qaestion,  makes  any  disoussion  of 
this  annecessarj  to  a  decision  of  the  cause.  We,  therefore,  de- 
cline to  enter  npon  it. 

Let  the  judgment  of  the  district  court  be  reversed,  and  the  cause 
be  remanded  to  that  court  with  directions  to  vacate  the  order  set- 
ting aside  the  judgment  of  nonsuit. 

HoYT,  J.,  concurred. 


On  a  motion  for  a  re-hearing  the  foUowing  opinion  was  de- 
livered : 

Greene,  C.  J.  Community  property  was  created  by  statute  of 
December  2,  1869,  although  called  ''  common  property  "  by  that 
statute  and  by  the  statute  of  1873. 

By  the  statute  of  1879,  it  was  first  denominated  ''oommunity 
prperty." 

The  rights  referred  to  in  the  31  section  of  the  act  of  1879,  are 
proprieta^  rights,  and  not  such  naked  power  of  management^ 
control,  or  disposition,  as  are  devolved  upon  any  married  person  to 
be  exercised  in  trust  for  the  community.  Therefore  all  the  provis- 
ions of  the  act  of  1879,  which  operate  to  create,  vary  or  assign 
powers  of  that  description,  are  applicable  to  property  previously  ac- 
quired. 

By  section  8  of  the  statute  of  1879,  the  husband  is  clothed  with  a 
certain  trust  in  respect  to  community  real  property.  The  manaoe- 
ment  and  control  of  it  is  vested  in  him,  not  for  himself,  but  for  tne 
community.  Besides  this,  he,  with  the  wife,  is  endowed  with  power 
to  dispose  of  it.     This  power,  two,  is  in  trust  for  the  commumty. 

For  we  must  distinguish  the  community  called  into  existence  by 
the  statutes,  from  the  two  individuals  who  composed  it* 

Bv  a  like  distinction  a  corporation  is  conceived  to  differ  horn  its 
stockholders.  When  the  husband,  therefore,  thus  situated,  under- 
takes to  dispose  of  the  community  property  as  his  own,  he  stands 
differently  from  the  absolute  proprietor  of  a  homestead,  who  has  tiie 
power  to  shift  the  domicile  of  his  family  at  pleasure,  and  who  is  re- 
quired to  have  his  wife  join,  not  because  sne  is  joint  trustee  with 
him,  nor  because  he  without  her  is  not  owner,  but  merely  as  a  check 
on  his  power  of  disposition,  lest  certain  consequences  follow  in- 
jurious to  the  proper  policy  of  the  state.  In  the  matter  of  disposing 
of  community  real  property,  husband  and  wife  are,  by  the  law  m 
1879,  joint  trustees  for  their  mutual  benefit  in  the  community. 
Within  the  scope  of  their  joint  trust,  neither  can  act  without  the 
other.  No  contract  of  disposition  undertaken  by  either  husband  or 
wife,  in  contravention  of  his  or  her  fiduciary  relation  to  communitf 
real  property  can  be  enforced  so  as  to  reach  any  such  property 
directly  or  indirectly.  And  if,  at  the  time  of  making  the  supposed 
contract,  the  would  be  purchaser  knows  it  to  be  in  breach  of  fidu- 
ciary duty,  then  it  is  void  in  every  aspect  and  cannot  be  the  foundation 
of  any  liability  whatever. 
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In  the  oase  at  bar,  the  supposed  coniaraot  was  made  without  oon- 
Bultiiijg  the  wife,  without  her  knowledge,  against  her  will,  notwith- 
standing the  defendant  well  knew  that  under  the  statute  she  was 
entitled  to  and  bound  to  exercise  an  equal  voice  and  responsibility 
in  the  matter  with  her  husband. 

Let  the  motion  for  a  re«hearing  be  denied. 


Bbewsteb,  Beceiver,  etc.,  v.  Baxter. 

Fikd  Jidy,  1882. 

Pbacuce  of  Assioking  mobb  Errors  than  are  nbcjessary  to  present  the  points  relied  on, 
strongly  condemned. 

Ths  Circumbtancbs  Surroundzno  the  kxrcittion  of  ▲  WRirrRN  CoNTRAOT  may  be  shown 
by  parol  evidence.  Held,  therefore,  in  this  case,  that  where  a  written  contract  was  executed 
by  a  woman  in  her  own  name,  parol  evidence  was  admissible  to  show  that  she  executed  the 
same  as  an  executrix. 

BiroBAi.  TO  GiYS  Inbtruotionb  Arkjbd  is  not  Brror,  if  the  jury  have  been  properly 
instructed  upon  all  questions  left  for  their  determination. 

FACift  Clbarlt  Proven  Need  not  be  Left  to  the  Jubt  to  decide. 

Ibvobmautt  in  the  Delivbrt  of  Personal  Propertt  Sold  bt  an  Exboutrix  does  not 
vmAXE  the  sale  so  as  to  render  it  impossible  of  subsequent  ratification  by  the  probate  court. 

A  Sale  of  the  Propertt  of  an  estate  without  an  order  therefor  b^  the  probate  court,  may 
be  mbfleqiienily  ratified  by  such  court,  or  by  the  parties  interested  m  such  estate,  so  tar  as 
their  interest  is  concerned. 

Ebsob  to  the  district  court.    The  opinion  states  the  facts . 

Hatter  dt  Bngle,  for  the  plaintiff  in  error. 
Struve  dt  Haines,  for  the  defendant  in  error. 

HoiT,  J.  The  defendant  in  error  brought  thi?  action  to  recover 
certain  ha^  which  he  claimed  to  have  purchased  of  Mary  A.  Dodge, 
as  executrix  of  the  last  will  and  testament  of  Edwin  T.  Dodge, 
deceased,  which  hay  had  been  taken  possession  of  by  the  plaintiff 
in  error,  as  receiver,  in  a  certain  foreclosure  suit,  wherein  G.  O. 
and  H.  M.  HaUer  were  plaintiffs,  and  said  executrix,  as  such,  and 
others  were  defendants;  and  the  only  (questions  made  upon  the  trial 
of  the  cause  were  as  to  whether  certain  negotiations  as  to  the  hay 
between  the  plaintiff  below  and  said  executrix  amounted  to  a  legal 
sale  thereof,  and  if  they  did  not,  then  as  to  whether  they  were  suffi* 
cient  to  found  acts  of  ratification  upon,  and  were  they  in  fact  ratified 
ty  any  one  authorized  to  bind  the  plaintiffs  in  said  foreclosure  suit. 
upon  the  evidence  introduced  in  regard  to  the  said  issues,  the 
defendant  below  presented  eighteen  separate  requests  for  instruc- 
tions to  the  jury,  and  upon  the  errors  growing  out  of  the  action  of 
the  court  in  regard  thereto,  and  other  questions  in  the  case,  now 
brings  it  here  and  assigns  thirty  separate  errors  as  grounds  for 
reversal  of  the  judgment  rendered  in  the  court  below.  With  these 
facts  before  us,  we  think  it  our  duty  to  say  that  in  our  opinion  we 
would  be  entirely  justified  in  affirming  the  judgment  for  want  of 
anj  proper  assignment  of  errors,  for  the  reason  that  in  a  case  of 
this  kind  it  would  be  as  nearly  in  accordance  with  the  spirit  of  our 
statute  and  a  correct  rule  of  practice  for  the  plaintiff  in  error  to 


792  Wbst  Ooast  Befokceb*  [Sup,  Ct.  W.  T. 

have  said  that  he  relied  upon  each  and  every  error  committed  by  the 
court  below^  as  it  was  for  him  to  assign,  in  a  case  of  this  kind  tnirt^ 
different  errors,  and  rely  upon  one  and  all  of  them.  And  as  this 
first  method  wonld  be  dearly  insufficient,  so  we  think  the  latter  to 
be;  but  as  this  is  the  first  time  this  matter  has  been  referred  to  in 
this  court,  we  have  concluded  to  look  into  this  case,  so  far  as  is 
necessary  to  decide  it,  and  only  say  what  we  have,  that  it  may  be 
understood  that  the  practice  of  assigning  so  many  errors  as  to  eon- 
fuse  rather  than  aid  the  court  and  opposite  counsel  as  to  the  real 
question  in  the  case,  will  not  be  tolerated  in  the  future. 
The  only  questions  we  feel  callAd  upon  to  decide  in  this  case  are: 

1.  Did  the  court  err  in  allowing  parol  proof  to  explain  and 
amplify  the  writing  given  at  the  time  of  the  alleged  foreclosure  by 
the  defendant  in  error  ? 

2.  Did  the  cotrt  err  in  refusing  to  give  the  instructions  asked  for 
by  plaintiff  in  error  ? 

3.  Were  the  instructions  which  the  court  gave  the  jury  upon  its 
own  motion  correct  and  sufficient  in  view  of  the  oircumstanoes  of 
the  case  ? 

As  to  the  first  question,  all  the  proof  admitted,  excepting  that 
which  sought  to  show  that  though  the  paper  was  signed  '*  Mrs.  Maiy 
A.  Dodge,  it  was  in  fact  executed  by  ner  as  executrix  of  the  estate 
of  said^dwin  T.  Dodge,  deceased,  come  so  clearly  within  the  gen- 
eral rule  that  all  the  circumstances  surrounding  the  execution  of 
any  instrument  in  writing  may  be  shown  by  parol,  and  so  dearly 
shown  that  said  writing  was  only  an  incomplete  memorandum  of  a 
sale  made  before  its  execution,  mat  we  do  not  think  it  neceesaty  to 
discuss  it,  and  will  only  say,  as  to  this  point,  that,  in  view  of  the 
undisputed  facts  in  the  case  as  to  the  farm  upon  which  Mrs.  Dodge 
lived  being  that  of  the  estate  and  not  her  own.  and  that  said  paper 
was  dated  at  '*  Dodge's  Farm,*'  and  that  the  hay  which  was  the  sub- 
ject matter  of  the  sale,  was  known  by  all  to  be  the  property  of  the 
estate,  as  well  as  other  circumstances  in  the  case,  we  are  of  the 
opinion  that  parol  proof  as  to  the  capacity^  in  which  Mrs.  Dod^ 
signed,  was  properly  admitted:  See  Mechanics* Bank  of  Alexandria 
V.  Bank  of  Columbia,  5  Wheaton,  326 ;  Baldwin  v.  Bank  of  New- 
bury, 1  Wallace,  239. 

The  answer  to  the  second  question  depends  entirely  upon  that 
given  to  the  third,  for  it  is  well  settled  that  it  is  not  error  in  tiiis 
territory  to  refuse  to  give  instructions  asked  for,  if  the  jury  are  in 
fact  properly  instructed  as  to  all  the  questions  left  for  them  to 
decide;  and  we  therefore  now  proceed  to  the  final  and  material 
question  in  the  case,  and  in  order  to  properly  examine  the  instruc- 
tions actually  given  we  must  look  into  the  record  to  see  what  facts 
are  undisputed,  or  so  clearly  proven  that  the  court  could  properly 
assume  them  to  be  conceded,  for  as  to  such  facts  nothing  need  be 
said  to  the  jury.  It  was  not  disputed  but  what  defendant  in  error 
had  had  a  certain  transaction  with  Mrs.  Dodge  as  executrix  of  the 
estate  of  Edwin  T.  Dodge,  deceased,  in  r^;ard  to  the  hay  in  qnes- 
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tioD,  wfaioh  had  bj  them  been  treated  as  a  sale,  and  that  defendant 
in  error  had  paid  a  portion  of  the  purchase  price  thereof  and  given 
his  promissory  note  for  the  balance;  but  it  was  contended  that  such 
sale  was  void,  for  the  reason  that  no  order  therefor  had  been  made 
by  the  probate  ooart/and  becanse  there  had  been  no  delivery  of  the 
property. 

As  to  the  latter  objection,  it  is  so  clear  to  ns  that  if  there  were 
any  informality  as  to  the  delivery,  it  wonld  not  make  the  sale  so  far 
void  that  it  could  not  be  ratified,  that  we  do  not  care  to  discuss  the 
question,  and  as  to  the  former,  we  think  that  it  was  not  the  intention 
of  our  legislature  to  take  from  the  probate  court  the  power  to  ratify 
a  sale  made  by  an  executor  without  its  order,  if  it  were  clearly  in  the 
interest  of  the  estate^  that  such  sale  should  be  ratified,  as  we  believe 
said  statute  to  have  been  enacted  in  aid  of  estates,  and  that  what 
the  le^lature  meant  was  that  sales  so  made  should  not  in  themselves 
be  valid  and  binding,  but  might  be  ratified  by  the  probate  court,  and 
then  become  of  fuU  force,  and  if  the  probate  court  could  have 
ratified  the  sale  of  the  hay  in  question  for  said  estate,  then  the 
plaintiffs  in  said  foieclosure  suit  or  any  one  authorized  to  act  for 
them  in  that  behalf  could  ratify  so  far  as  their  interest  was  concerned. 

It  was  also  conceded  that,  under  the  direction  of  one  of  the 
attorneys  for  the  plaintifb  in  said  foreclosure  suit,  the  said  receiver 
made  and  sent  to  the  defendant  in  error  notice  in  words  and  figures 
as  follows,  to  wit:  ''In  the  district  court  of  Washington  Territory, 
holding  terms  at  La  Connor. 

Nones. — Granville  O.  Haller  and  Henrietta  M.  Haller,  plaintifEs, 
V.  Mary  Alice  Dodge,  Manr  A.  Dodge,  executrix  of  the  estate  of 
Edwin  T.  Dodge,  deceased,  and  Fanny  Dodge  and  Lena  Dodge, 
defendants.  To  D.  K.  Baxter:  You  are  hereby  notified  that  you  are 
by  the  court  required  to  pay  to  Joseph  P.  Brewster,  the  duly 
appointed  and  qualified  receiver  in  the  above  entitled  action,  any 
and  all  proceeds  of  the  crops  of  grain  and  hay  in  you  hands  or 
under  you  control,  arising  m>m  the  sale  of  said  crops  raised  and 
produced  on  the  farm  of  Mary  A.  Dodge. 

Dated  La  Connor,  December  20th,  1880. 

Joseph  P.  Bbewsheb,  Beceiver.** 

Under  these  circumstances  Ihe  court  instructed  the  jury  as  fol- 
lows: *'  If  from  the  evidence  the  jury  find — 1st,  that  the  defendant 
by  direction  or  with  the  knowledge  and  assent  of  O.  O.  and  H.  M. 
laaller,  or  of  their  attorneys  of  record,  Haller  and  Engle,  or  either 
of  them,  sent  to  plaintiff  the  notice  marked  exhibit  B";  and — 2d, 
that  said  G.  O.  and  H.  M.  Haller,  or  their  attorneys,  or  either  of 
them,  had  at  the  time  they  gave  such  direction,  or  such  assent, 
knowledge  of  the  supposed  sale  from  Mrs.  Dod^e  to  Mr.  Baxter,  or 
had  any  information  sufficient  to  make  them  think  that  such  a  sale 
had  been  attempted  or  made;  if,  I  say,  the  jury  find  both  of  these 
two  things,  then  they  will  find  a  verdict  for  the  plaintiff." 

Were  such  instructions  correct  and  sufficient?  They  assumed 
that  the  sale  in  question,  though  invalid,  was  yet  not  so  absolutely 
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void  as  to  be  incapable  of  ratification;  and  in  view  of  what  we  have 
said  as  to  the  conceded  facts  and  the  law  applicable  thereto  this  was 
ri^ht;  they  farther  assame  that  the  attorneys  for  the  plaintiffs  in 
said  foreclosore  salt  could  ratify  the  sale,  and  under  the  circum- 
stances of  this  case  we  think  that  such  assumption  was  correct,  for 
the  question  as  to  whether  they  would  pursue  the  hay  itself  or  the 
proceeds  thereof  was,  we  think,  left  to  tneir  discretion,  as  the  attor- 
neys for  plaintiffs  in  said  foreclosure  suit.  With  this  view  of  the 
law,  a  careful  examination  of  the  instructions  will  show  them  to 
have  been  sufficient,  for  it  will  be  noticed  that  the  court  therein  did 
not  say  if  they  had  knowledge  of  a  sale,  but  of  the  sale,  and  again 
such  sale,  thus  showing  that  the  jury,  in  order  to  find  for  plaintifl^ 
must  find  that  the  ratification  thereof  was  made  with  knowledge  not 
simply  of  a  sale  in  general  but  of  the  particular  acts  in  eviaence, 
which  for  convenience  were  termed  a  sale. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  court 
below  must  be  affirmed,  and  it  is  so  ordered. 

Obebne,  0.  J.,  concurred. 


Baxter  v.  Smith  et  al. 

Filed  July,  1882. 

Mbohanio's  Lien  fob  Work  Done  in  CumNO  Lumber  attacheB  upon  the  identical  tun- 
bercut. 

Failure  to  Have  the  Sureties  on  an  Attachment  Bond  justify  is  a  mere  irregulariiy 
which  can  be  cured,  and,  therefore,  such  failure  does  not  render  the  attachment  void. 

A  Subsequent  Attaching  Creditor,  without  Notice,  takes  priority  over  a  prior  mort- 
gagee under  an  unrecorded  chattel  mortgage, 

An  Unrbqorded  Mortoaoe  of  Personal  Pbopbrtt  is  ABaoLUTELT  Void  aa  to  the 
creditors  of  the  mortgagor,  although  such  creditons  had  actual  notice  thereof. 

Appeal  from  a  judgment  of  the  district  coart.  The  opinion  states 
the  facts. 

Struve  dt  Haines,  for  the  appellant. 

G.  Morris,  and  McNaught,  Ferry,  McNatight  &  Mitchell,  for  the  ap- 
pellees. 

HoTTy  J.  A  large  namber  of  suits  were  pending  in  the  court 
below  against  the  firm  of  Kems  Brothers  and  certain  rafts  of  logs 
owned  by  them,  a  part  of  said  logs  being  marked  ''K,*'  and  the 
rest  *^  I.  E."  All  of  said  saits  were  consolidated  by  consent  and 
adjudication  had  established  the  order  in  which  the  daims  of  the 
several  plaintiffia  should  attach  to  the  fund  in  the  registry  of  the 
court  which  had  been  derived  from  a  sale  of  said  logs. 

Baxter,  the  appellant  herein,  claimed  }^y  virtue  of  a  chattel  mortf^^^ 
duly  executed  and  covering  that  portion  of  said  logs  marked  ^'1.  &." 
and  he  prosecutes  this  appeal  to  reverse  that  portion  of  the  decree 
entered  oelow,  which  postponed  his  claim  to  tnose  of  Oariel,  Bosh 
and  Monroe  who  claimed  as  lienors  under  the  lien  law  of  the  territoiT, 
and  Smith,  Merwin  and  McOabe,  who  were  attaching  creditors.    1ft 
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is  oonoeded  that  as  to  the  claims  of  said  lienors  the  aotion  of  the 
court  below  was  right  if  the  ''lien  notices"  introduced  in  evidence 
to  support  said  claims  were  sufficient,  but  it  is  contended  that  said 
notices  are  void  in  that  there  is  no  sufficient  statement  of  the  de- 
mand and  of  the  amount  due  thereon  after  deducting  set-ofiEs.  We 
have  carefully  examined  said  notices,  and  as  to  those  of  Bush  and 
Monroe,  we  think  that  they  clearly  show,  when  we  construe  the 
statement  of  the  demand  as  a  whole,  not  only  what  amount  is  now 
due,  but  also  the  amount  of  the  entire  claim  before  off^sets  were 
deducted,  and  that,  therefore,  these  two  notices  are  not  within  the 
rule  established  by  the  case  of  Wheeler  t.  The  Port  Blakely  Mill 
Company,  2  West  Coast  Bep.  565,  decided  by  this  court  at  its  last 
term  and  that  they  are  sufficient.  As  to  the  notice  of  Cariel's  lien 
there  is  greater  dimculir;  but  in  view  of  the  fact  that  this  was  a  lien 
for  timber  and  that  such  a  lien  attaches  upon  the '  identical  timber 
cut,  and  that  under  the  contract  set  out  in  this  notice  the  sale  of 
each  log  of  timber  can  be  considered  as  a  separate  contract  for  which 
a  lien  to  the  amount  to  which  said  log  would  come  at  the  agreed 
price  per  thousand  would  attach,  we  are  of  the  opinion  that  this 
notice  also  was  sufficient,  and  that  the  action  of  the  court  in  giving 
all  three  claims  priority  over  appellants  mortgage  was  proper 
and  should  not  be  disturbed. 

As  to  the  question  of  priority  as  between  said  appellant  and  said 
attaching  creditors,  it  is  conceded  that  said  mortgage  was  executed 
before  the  attachment  of  the  logs  by  either  of  said  creditors ;  it  is 
also  conceded  that  before  the  levying  of  his  attachment  McCabe 
had  actual  notice  of  the  appellant's  said  mortgage,  but  it  is  not 
claimed  that  Smith  and  Merwin  had  any  such  notice,  nor  is  it 
claimed  that  there  was  any  proof  in  the  case  showing  that  said  mort- 
gage had  ever  been  recoraed.  In  each  of  the  attachment  suits  the 
bond  required  to  be  given  before  the  writ  issues  was  defective  in 
that  the  sureties  therein  did  not  justify  as  to  their  responsibility, 
and  it  is  claimed  by  appellant  that  such  defect  rendered  said  bonds 
void,  and  that,  therefore,  the  writs  of  attachment  were  issued  with- 
out authority,  and  all  proceedings  thereunder  of  no  effect.  But  we 
think  that  if  appellant  is  in  a  situation  to  raise  any  question  as  to 
the  said  bonds,  which  we  do  not  now  decide,  still  the  defect  com- 
plained of  was  a  mere  irregularity  which  could  have  been  cured  and 
that,  therefore,  it  did  not  render  the  proceedings  under  said  writs 
void.  As  said  attachments  were  valid  as  to  said  appellant,  and  levy 
thereunder  was  made  before  said  mortgage  was  recorded,  it  follows 
that  the  claim  of  Smith  and  Merwin  was  properly  given  priority,  and 
that  the  claim  under  said  mortgage  must  be  also  postponed  to  that 
of  MeOabe  unless  the  fact  that  he  had  actual  notice  of  said  mort- 
gage had  the  effect  to  subject  the  attachments  thereafter  made  by 
him  to  the  claim  thereunder.  Did  said  notice  have  such  an  eftect  ? 
The  language  of  the  statute,  the  construction  of  which  must  decide 
this  question,  is  as  follows:  ''A  mortgage  of  personal  property  is 
Toid  as  against  ereditors  of  the  mortgagors  or  subsequent  purchasers 

Vo.  90.-8. 
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or  incambranoea  of  the  property  for  value  and  in  good  faith  nn- 
less  *  *  "^  it  is  recorded  as  required  by  law. '  And  a  fair 
interpretation  thereof  will  lead  to  the  conclusion  that  the  legislature 
intended  tiiereby  to  provide  that  as  to  creditors,  an  unrecorded 
mortgage  on  personal  property  should  be  absolutely  void,  and  that 
as  to  the  subsequent  purchases  or  incumbrances,  it  should  be  void 
if  thev  had  paid  value  and  acted  in  good  faith.  In  fact,  this  is  not 
only  the  most  natural  construction,  but  as  the  words,  for  value  and 
in  good  faith  seem  to  be  conjoined,  it  is  the  only  one  that  will  make 
any  sense  at  all  if  we  are  to  give  force  to  each  word  used. 

The  notice  to  McOabe  then  of  appellant's  mortgage  was  of  no 
effect,  and  his  claim  by  attachment  is  prior  to  said  mortgage. 

We  find  no  error  in  the  record,  and  the  decree  entered  in  the  court 
below  must  be  affirmed  with  costs.  Let  the  cause  be  remanded  to 
the  district  court  with  instructions  that  said  decree  should  be  ear- 
ned into  effect. 

Gbeene,  0.  J.,  concurred. 


BuNN  V.  Obosbt  et  al. 

Filed  JttlVf  i88i. 

SlBYIOB  OF  Nonos  OF  APFBAL,  Pboof  OF.— The  certificate  of  the  derk  of  the  district 
court  ftcknowledging  due  Beryice  of  appeal  is  not  sufficient  proof  of  such  service  to  confer 
jurisdiction  upon  the  supreme  court.  After  rendition  of  judgment  the  ^roof  of  such  setrice 
mMf  be  shown  by  affidavit,  when  the  validity  of  such  judgment  is  attacked  in  a  ooUateral 
action. 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states 
the  facts. 

J.  B.  Lewis,  for  the  appellant. 

J.  P.  Judaon  and  McNatight,  Ferry,  McNaught  &  MUcAdl,  for  the 
appellees. 

H0TT5  J.  This  action  was  brought  to  secure  the  foreclosure  of  a 
certain  mortgage  upon  real  estate,  and  the  only  controversy  therein 
was  as  to  an  issue  raised  by  the  answer  of  certain  defendants,  who 
claimed  under  a  judgment  and  decree  of  this  court,  upon  whicdi  the 
land  described  in  the  complaint  of  the  plaintiff  herein  had  been 
levied  upon  and  sold;  and  the  principal  question  made  in  the  court 
below  and  here,  and  the  only  one  which  it  is  necessary  for  us  to 
decide,  is  as  to  whether  or  not  this  court  had  jurisdiction  of  the 
cause  in  which  said  judgment  and  decree  was  made  and  entered. 
At  the  time  said  cause  was  heard  and  said  judgment  rendered  the 
only  proof  of  the  service  of  the  notice  of  appeal  on  the  derk  of  the 
district  court  was  a  certificate  made  by  him  that  he  thereby  acknowl- 
edged due  service  of  such  notice  of  appeal,  and  as  there  was 
no  appearance  by  the  appellees  in  this  court,  if  the  record  in 
said  cause  now  discloses  no  more  as  to  the  service  on  such 
clerk,  we  should  be  of  the  opinion  that  the  said   case  would 
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fall  within  the  rale  of  the  case  of  the  Port  Blakely  Mill  Oom- 
paDy  V.  Cljrmer,  1st  Wash.  T'y,  Beports  607;  and  unless  the  judg- 
ment therein  rendered  would  be  aided  by  the  presumption  that 
the  court  would  not  have  proceeded  without  other  proof  of  the 
service  of  said  notice  on  the  clerk,  it  would  be  void  and  of  no 
effect.  But  since  the  rendition  of  said  judgment,  by  leave  of  this 
court  first  obtained,  certain  affidavits  have  been  filed  in  said 
cause' 'tending  to  show  service  of  said  notice  upon  said  clerk,  and 
upon  an  examination  thereof  we  are  of  the  opinion  that  while  the 
service  shown  by  them  to  have  been  made  may  have  been  to  some 
extent  irregular,  and  thus  subject  to  a  direct  attack  in  said  action, 
yet  it  was  not  so  far  irregular  as  to  be  absolutely  void,  and  that 
therefore  the  service  shown  by  said  affidavits  was  sufficient  to  give 
this  court  jurisdiction,  and  that  the  judgment  therein  rendered 
would  be  valid  and  not  subject  to  collateral  attack.  An  objection 
is  made,  however,  by  the  plaintiff  in  this  action  that  this  court  had 
not  the  power  to  allow  said  affidavits  to  be  filed  in  said  action,  and 
that  they  are  no  more  part  of  the  record,  and  cannot  be  considered 
in  determining  the  question  of  the  validity  of  said  judgments.  But 
with  this  claim  we  cannot  agree,  as  we  are  of  the  opinion  that  when- 
ever a  court  has  assumed  jurisdiction  of  a  cause,  and  has  proceeded 
to  judgment  therein,  it  should  allow  proof  of  any  fact  that  existed 
at  the  time  said  judgment  was  rendered  to  be  made,  in  order  that 
the  jurisdiction  thus  assumed  should  be  upheld  and  the  judgment 
rendered  be  sustained  when  assailed  in  a  collateral  proceeding. 
And  what  was  done  in  the  said  cause  was  clearly  within  the  rule. 
It  was  the  service  on  the  clerk  that  gave  the  jurisdiction,  and  not 
the  proof  of  such  service,  and,  therefore,  it  was  the  duty  of  the  court 
upon  ascertaining  that  it  had  assumed  to  enter  judgment  in  the 
cause,  when  the  record  did  not  show  service,  to  allow  proof  to  be 
then  made  and  filed  as  to  what  was  in  fact  done,  and  if  it  appeared 
from  the  facts  thus  established  that  due  service  had  been  made,  the 
defect  in  the  record  would  be  cured  and  the  jurisdiction  assumed 
sustained. 

It  follows  that,  in  our  opinion,  the  judgment  in  question  was  valid, 
and  the  action  of  the  court  below  in  sustaining  the  defense  there- 
under not  error,  and  that  the  judgment  and  decree  rendered  in  the 
court  below  must  be  affirmed  with  costs.  Let  the  cause  be  remanded 
to  the  district  court,  with  instructions  to  pi^rry  iutQ  effect  the  judg- 
ment heretofore  rendered  therein. 

GREENE,  C,  J.,  concurred. 
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Ong  v.  Whipple,  Executor,  etc. 

FiUd  Julp  to,  188t. 

Tbb  Dibtbict  Court  has  JuRiSDionoN  of  ax  Acnov  for  an  aoooontiiig  brougbt  by  « 
ward  against  the  executor  of  his  deceased  guardiaai  although  such  guardian  was  appointed 
in  another  state. 

^  Appeal  from  a  jadgment  of  the  district  conrt.  This  was  an  action 
for  an  accounting  brought  by  a  ward  against  the  executor  of  his 
deceased  guardian.  Such  guardian  was  appointed  by  a  court  in 
Indiana.    The  defendant  demurred,  and  his  demurrer  was  sustained. 

C.  W,  Hartman  and  C.  H.  Hartford,  for  the  appellant. 
McNaughty  terry,  McNaught  dk  MUchdl,  for  the  appellee. 

WiNGARD,  J.  In  this  case  we  are  of  the  opinion  that  the  guardian 
of  the  plaintiff  being  dead,  he  would  be  without  any  adequate 
remedy  unless  he  can  maintain  his  suit  against  the  executor: 
Pedeman,  .  administrator  of  Bobb,  8  Ohio  lleports,  page  227. 
The  judgment  of -the  district  court  in  sustaining  the  demurrer  to 
the  plaintiff's  complaint  is  therefore  overruled,  and  the  cause  is 
remanded  for  further  proceedings.  We  do  not  consider  the  com- 
plaint exposed  to  the  second,  third  and  fourth  objections  urged 
by  the  appellee. 

Grebne,  C.  J.,  and  Hott,  J.,  concurred. 


MoLeod  V,  PoBT  Blakelby  Mill  Oompany. 

Filed  Jvly  90,  1881. 

Mechamc^r  Liens-Requisites  of  Statement  or  Demand.— Judgment  affirmed  on  au- 
thority of  Wheeler  v.  Port  Blakeley  MiU  Co.,  2  West  Coast  Rep.  655. 

Ebbob  to  the  district  court,  in  an  action  to  recoyer  damages  for 
sawing  up  certain  logs  upon  which  plaintiff  in  error  claimed  to  have 
liad  liens.  The  defendant  demurred  on  the  ground  of  insufficiency 
in  the  statement  of  the  demand  contained  in  the  notice  of  the  lien 
The  facts  were  similar  to  those  of  Wheeler  v.  Port  Blakeley  Mill  Co., 
2  West  Coast  Rep.  655. 

Strtive,  Haines  dk  Leary,  for  the  plaintiff  in  error. 
McNaught,  Ferry  dt  McNaught,  for  the  defendant  in  error. 

HoYT,  J.  This  cause  presented  the  sam*e  questions  as  that  of 
Duncan  T.  Wheeler  v.  The  Port  Blakeley  Mill  Co.,  and  was  argued 
herewith. 

The  decision  of  that  case  is  therefore  conclusive  as  to  this,  and 
for  the  reason  stated  in  the  opinion  on  file  in  said  cause,  it  follows 
that  the  judgment  of  the  court  below  in  this  case  must  be  affirmed, 
and  it  is  so  ordered. 

Gbeene,  C.  J.,  and  Wingato,  J.,  concurred. 
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MUBNE  y.    BCHWABAOHEB  BbOS.    &  Oo. 

PBOOBEOINOd  SUPPLBMENTABT  TO  EXBOUTTON,  UNDER  CHAPTER  XXXV  OP  THE  Ck)DE.— 

Prior  to  the  adoption  of  the  code,  a  judgment  creditor  had  a  vested  right,  within  five  years 
after  the  rendition  of  his  judgment,  to  have  execution  issue  thereon,  and  to  institute  supple- 
mentary  proceeding  at  any  time.  A  subsequent  statute  might  limit  such  right  to  expire  at 
the  end  of  a  reasonable  time,  but  it  could  not  summarilv  taJce  it  away. 

The  Same— Trial  by  Jury — Amendment. —The  affidavit  filed  for  the  institution  of  such 
proceedings,  may  be  amended  so  as  to  make  the  description  of  the  judgment  conform  to  the 
facts.  Such  proceedings  are  equitable  in  their  nature,  and  the  defendant  therein  has  no  con- 
stitutional right  to  a  trial  by  jury.  If  upon  a  trial  of  the  issues  raised  thereon,  it  appears 
that  a  person,  not  a  party  thereto,  claims  an  interest  in  the  property  affected  thereby,  the 
court  snould  cause  hun  to  be  brought  in. 

JuDOMSNT  BY  DEFAULT  OUT  OF  Term. — A  pudge  of  the  district  court  has  power  to  render 
judgment  at  his  chambers,  and  out  of  term,  m  a  case  where  the  defendant  has  made  default. 

Ebbob  to  the  Third  district  court.  The  opinion  states  the  facts. 

J.  R,  Leuris  for  the  plaintiff  in  error. 

McNaugkt,  Ferry ,  McNaught  dt  MUchdl  for  the  defendants  in  error. 

Gbeene,  G.  J.  This  was  a  supplementary  proceeding  based  upon 
affidavit  under  Chapter  XXXY  of  the  code.  Plaintiffs  in  execution 
had  their  defendant  Murne  arrested  agreeably  to  section  881,  and 
brought  before  the  judge.  Witnesses  were  thereupon  examined 
and  a  trial  had  without  a  jury. 

As  a  result,  there  was  a  finding  that  defendant  had  certain  prop- 
erty in  his  hands,  which  he  was  unjustly  refusing  to  apply  toward 
the  satisfaction  of  the  judgment. 

Upon* this  finding,  the  judge  ordered  defendant  to  make  such 
application,  and  in  default  thereof  to  be  committed  as  for  a 
contempt.     From  this  order  defendant  seeks  relief  in  this  court. 

First,  it  is  said  that  the  judgment  upon  which  the  execution 
issued  was  void,  because  not  rendered  in  term  time.  It  appears  to 
have  been  rendered  by  the  judge  sitting  at  his  chambers  in  Seattle, 
while  the  cause  was  pending  at  Port  Townsend.  As  the  case  was  a 
defaulted  one,  and  came  to  judgment  in  February,  1876,  while  the 
statute  of  1875  authorizing  the  district  judge  at  chambers  in  vaca- 
tion, to  hear  and  determine  all  matters  whatsoever  not  requiring  the 
intervention  of  a  jury,  including  a  final  judgment  against  a  party 
in  default,  was  in  force,  we  think  the  judgment  should  be  deemed 
good.  The  obvious  intent  of  the  legislature  in  that  statute,  though 
not  in  terms  so  staked,  was  to  have  all  the  courts  in  each  district 
open  at  all  times  for  the  transaction  of  certain  specified  business, 
and  to  provide  that  for  the  uniform  speeding  of  causes  throughout 
the  district,  such  business  might  be  passed  upon  by  the  judge, 
wherever  in  the  district  he  might  happen  to  be.  It  is  further  ob- 
jected, that  as  more  than  five  years  have  elapsed  since  the  rendition 
of  this  judgment,  it  is  now  dormant  and  no  proceedings  looking  to 
its  satisfaction  will  lie  until  it  has  been  revived.  We  think  this 
would  be  true,  were  chapters  XXIX  and  XXX  of  the  code  to  be 
held  operative  against  these  judgment  creditors.  But  that  cannot 
be*    l^eir  judgment,  at  the  date  of  the  adoption  of  the  code,  had 
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been  in  being  more  than  five  years,  and  within  those  fiveyears,  they 
had  issued  execution  upon  it.  Under  the  then  existing  law^  they 
thus  had  still  a  live  judgment,  and  a  right  to  issue  execution  and 
institute  supplementary  proceeding  on  it  at  any  time.  That  right 
was  a  valuable  and  vested  right.  Grower  to  execute  it  might,  bv  a 
new  statute,  have  been  limited  to  expire  at  the  end  of  a  reasonaole 
time,  but  it  could  not  have  been  summarily  taken  away  without 
limitation.  Again,  it  is  objected  that  the  affidavit  was  erroneously 
allowed  to  be  amended.  It  described  the  judgment,  which  was  in 
fact  against  two  defendants,  as  if  it  were  against  one.  An  amend- 
ment was  permitted  making  the  description  conform  to  the  fact.  -^ 

This  might  not  have  been  proper,  had  the  supplementary  pro- 
ceeding been  independent  of  the  original  action.  But  it  was  a 
proceeding  in,  or  in  continuation  of  that  action,  drawing  readily 
thence  data  whereby  it  could  be  amended,  and  certainly  amendable 
within  the  veir  liberal  rules  prescribed  by  sections  109  and  113  of 
our  code  A  fourth  objection  is,  that  plaintiff  in  error  was  against 
his  protest  denied  a  trial  by  jury.  He  contends  that  a  jury  trial 
was  his  constitutional  right  under  the  fifth  and  seventh  amendments 
to  the  constitution  of  the  United  States.  We  are  clear  that  tiiese 
constitutional  amendments  are  part  of  the  organic  law  of  the  terri- 
tory, but  they  do  not  avail  to  give  a  trial  by  jury  in  an  equity 
cause.  This  supplemental  proceeding  is  of  equitable  jurisdiction, 
intended  to  serve  the  end  of  a  creditor's  bill,  and  is  to  be  beard 
and  determined  by  the  judge  as  a  chancellor,  Vith  or  without  the 
assistance  of  a  jury  as  he  may  desire.  Such  seems  to  be  thcT  gener- 
ally adopted  theorv  respecting  proceedings  of  this  sort.  Ike  parte 
Grace,  12  Iowa,  208,  though  in  point  is  not  followed  in  courts  out- 
side of  Iowa.  Its  reasoning  does  not  convince  us  that  we  ought  to 
follow  it.  If  the  reasoning  it  pursues,  is  to  lead  to  the  conclusion 
it  reaches,  then  we  do  not  see  but  that  a  trial  by  jury,  on  an  issue  of 
fraud,  is  in  every  chancery,  as  well  as  every  law  case,  a  constitutional 
right. 

The  last  objection  we  shall  notice,  is,  that  another  person  shoxdd 
have  been  made  a  party  to  the  proceeding.  On  this  we  have  had 
considerable  difficulty.  Looking  at  the  testimony  before  us,  we 
cannot  help  thinking  that  John  Elwood,  who  is  asserted  by  some 
witnesses  to  have  an  interest  in  the  property,  should  in  equity  and 
good  conscience  have  been  called  in  as  a  party.  At  the  same  time 
chapter  XXXY  does  not  seem  to  contemplate  such  a  thing  and 
makes  no  provision  for  it.  After  much  consideration,  we  have 
come  to  the  opinion  that  the  case  falls  within  section  20  of  the  code, 
requiring  that  ''when  a  complete  dertermination  of  the  controverOT^ 
cannot  be  had  without  the  presence  of  other  parties,  the  court  shall 
cause  them  to  be  brought  m."  By  an  order  to  show  cause,  or  by 
some  other  reasonable  notice,  any  party  whose  rights  are  involved 
can  readily  be  brought  into  a  proceeding  of  this  character.  A  new 
party  should  be  brought  in,  whenever  in  the  progress  of  thelpro- 
ceeding  and  before  £e  final  order,  there  appears  reason  to  bdueve 
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that  he  owns  an  interest  in  the  money  or  other  property  sought  to 
be  subjected  to  the  judgment.  In  so  holding  we  simply  give  full 
effect  to  the  idea,  that  this  is  a  matter  of  equitable  cognizance  to  be 
heard  and  adjudicated  as  f aUy  and  with  as  careful  regard  to  the 
rights  of  all  interested  as  though  it  were  an  original  suit.  This 
cause,  though  properly  in  equity  has  been  brought  up  here  by  writ 
of  error.  iNo  exception  has  oeen  taken  in  brief  or  argument  on  this 
score.  We  shall,  therefore,  giye  judgment  as  if  it  were  regularly 
here  as  a  case  at  law. 

Let  the  final  order  of  the  district  court  be  reyersed,  and  the  cause 
remanded  for  further  proceedings,  with  direction  to  bring  in  such 
other  party  or  parties  as  may  be  right  and  equitable. 

HoiT,  J . ,  concurred. 


Haib  v.  Pasexb. 

FUed  AuffUKt  eth,  188S, 

Ejbotmint.— Etidinob.— Canokllation  or  CxBTinoAra  of  Pubohasb.— In  an  action  of 
ejectment,  where  the  plaintiff  relies  on  a  certificate  of  the  receiver  of  pubHcmoDevB,  evidence 
tending  to  show  a  cancellation  of  such  certificate,  and  the  reasons  therefor,  are  admissible  on 
the  part  of  the  defendant. 

DxBTBior  Court  has  no  Juribdiotiom  of  a  Ck)NTB0VKBST  to  Dstkucini  the  oonflioting 
rights  of  claimants  to  a  portion  of  the  public  domain,  when  such  controversy  is  already  unde- 
termined before  the  department  of  the  interior. 

Ebbob  to  the  district  court.    The  opinion  states  the  facts. 
JUen  dk  Thampaon^  for  the  plaintiff  in  error. 
A.  E.  Ishamy  for  the  defendant  in  error. 

HoYT,  J.  This  was  an  action  of  ejectment  brought  by  the  defen- 
dant in  error,  who  alleged  in  his  complaint  that  he  was  entitled  to 
the  land  by  virtue  of  a  certificate  of  purchase,  issued  by  a  receiyer 
of  public  moneys  of  the  United  States. 

The  defendant  in  the  court  below,  as  a  part  of  his  answer,  set  up 
the  existence  of  certain  facts  tending  to  show  that  said  certificate 
was  illegally  issued ,  and  that  on  account  of  such  illegaliiy  the  com- 
missioner of  the  general  land  office  had  cancelled  said  certificate. 
The  court,  on  motion  of  plaintiff,  struck  out  all  that  was  alleged  in 
the  answer  as  leading  to  the  action  of  the  isaid  commissioner  in  so 
cancelling  said  certificate,  and  this  we  think  was  error,  as  in  our 
opinion  such  allegations  were  proper  by  way  of  explanation,  and 
defendant  should  nave  been  allowed  to  prove  them  as  a  matter  of 
explanation  of  the  commissioner's  said  action.  Besides,  we  think 
that  the  letter  of  said  commissioner,  offered  in  evidence  by  the 
defendant,  should  have  been  admitted  as  tending  to  prove  the  can- 
cellation of  said  certificate,  and  its  exclusion  was  error  which 
entitles  defendant  to  a  new  trial.  But  we  find  from  the  evidence  that 
it  appeared,  by  the  testimony  of  both  parties,  that  at  the  time  this  suit 
was  commenced  the  claims  of  the  respective  parties  thereto  to  the 
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land  in  question,  were  being  waged  in  the  department  of  the  interior 
of  the  United  States;  and  this  fact  being  conceded,  as  we  think  it  is 
by  the  record  in  this  case,  it  was  not  proper  for  the  court  to  inter- 
fere to  aid  either  party  (by  way  of  affirmative  relief)  until  the  matter 
had  been  fully  terminated  by  the  executiTe  branch  of  the  govern- 
ment; and  upon  this  fact  appearing  to  the  court,  it  should  have 
dismissed  the  cause  at  the  cost  of  the  plaintiff,  and  its  refusal  or 
failure  so  to  do  was  error,  for  which  the  judgment  and  vedict  must 
be  set  aside. 

Owing  to  the  existence  of  the  facts  above  stated  no  new  trial  can 
be  had,  and  a  judgment  will  be  entered  here  reversing  the  judgment 
of  the  lower  court  with  costs,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  dismiss  said  action  at  the  costs  of  the 
said  plaintiff. 

Greene,  0.  J.,  concurred. 
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The  first  edition  of  this  standard  work  appeared  in  1874.  During  the 
ten  years  which  have  since  elapsed  it  has  become  so  well  and  fayorablj 
known  that  no  extended  review  of  its  merits  is  necessary.  It  is  suffi- 
cient to  say  that  it  is  the  most  complete  and  accurate  treatise  upon  the 
subjects  discussed,  to  which  the  profession  has  ever  been  favored.  In 
the  present  edition,  the  text  remains  substantially  the  same,  although 
some  modifications  have  been  found  necessary  in  order  to  adapt  it  to  the 
existing  state  of  the  law.  Over  eight  hundred  decisions  which  have  ap- 
pered  since  the  former  edition  have  been  added.  The  index  is  fuU  and 
large,  covering  nearly  on  hundred  pages.  The  mechanical  execution  of 
the  book  conforms  to  that  high  degree  of  excellence  which  is  a  character- 
istic of  its  publishers. 
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MPAEIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

(Continued,) 

Rtpabtan  Psofbibtobs  abd  Ripablln  Rights  ob  PBr7ATB  Stbeamb. 

The  following  communication  involyes  a  question  of  importance,  and 
for  that  reason  it  is  inserted.  '^.  In  your  discussion  of  water  rights  you 
have  not  yet  presented  your  views  on  one  very  important  point.  How 
does  prior  appropriation  affect  the  rights  of  an  owner  of  a  Mexican 
grant  confirmed  and  patented  subsequent  to  the  appropriation?  1. 
Suppose,  for  example,  L.  creek  rises  in  public  lands,  and  flows  ten  miles 
through  such  lands,  then  flows  ten  miles  through  a  rancho  granted  by 
the  Mexican  government  before  the  United  States  acquired  the  territory 
of  Oalifomia,  and  then  flows  again  through  public  lands  into  the  sea« 
Suppose  that,  pending  the  proceedings  for  the  confirmation  of  thia 
grant,  the  waters  of  the  creek  were  all  appropriated  for  the  irrigation 
of  farming  lands  other  than  said  grant,  and  have  been  used  for  that 
purpose  ten  years.  The  grant  is  then  confirmed,  and  a  patent  is  issued,, 
and  the  owner  of  the  grant  subdivides  it  and  sells  to  A,  B,  C,  etc. 
What  are  their  rights  to  the  water  ?  Is  it  possible  that  the  doctrine  of 
riparian  rights  has  been  lost  by  the  prior  appropriation  ?  The  titie  to  the 
grant  comes  from  the  Mexican  government,  and  hence  is  prior  to  the 
appropriation  for  irrigation.  Can  those  riparian  rights  be  thus  cut  off, 
and  a  whole  stream  be  taken  away  from  the  grant?  2.  Can  a  person 
wishing  to  appropriate  water  which  runs  through  a  patented  Mexican 
grant,  go  upon  the  grant  and  put  up  his  notice  of  appropriation  ?  or 
would  he  be  a  trespasser  ?  Yours,  etc. ,  Lex. " 

Since  this  communication  comes  from  an  anoymous  contributor,  and 
since  it  bears  evident  marks  of  relating  to  an  existing  controversy, 
which  may  perhaps  be  even  now  pending  in  the  courts,  we  do  not  feel 
warranted  in  attempting  any  answer  to  its  specific  inquiries.  It  suggests, 
however,  one  general  question  upon  which  we  may  not  inappropriately 
express  an  opinion.  What  are  the  rights  of  a  private  riparian  proprietor 
who  obtains  his  titie  by  a  grant  from  the  Mexican  government,  guaranteed 
and  protected  by  the  treaty  between  the  United  States  and  Mexico,  and 
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finally  confirmed  to  him  in  the  proceedings  authorized  by  oongieflB  for 
the  purpose  of  carrying  into  effect  the  stipulationB  of  that  treaty?  We 
see  no  reason  why  the  riparian  rights  of  such  a  riparian  proprietor 
should  differ  in  any  respect  from  those  held  by  any  other  riparian  pro- 
prietor who  derives  his  title  immediately  or  mediately  from  the  United 
States  by  patent  or  otherwise.  All  the  doctrines  and  rules  of  the  law 
which  define  and  regulate  the  water  rights  of  private  riparian  proprietors 
u{)on  unnavigable  streams  at  least,  even  if  not  upon  navigable  streams, 
belong  entirely  and  exclusively  to  the  jurisdiction  and  domain  of  state 
legislation.  Congress  has  no  power  to  interfere  directly  or  indirectlj 
with  matters  of  this  kind;  any  attempt  of  congress  to  control  them  by 
legislation  would  be  wholly  nugatory.  The  stipulations  of  the  treaty 
with  Mexico  simply  referred  to,  operated  upon,  and  protected  the 
HileB  of  those  private  proprietors  who  held  tracts  of  land,  within  tbe 
territory  ceded  to  the  United  States,  pnder  grants  from  the  Mexican 
government.  These  stipulations  say  in  substance  that  such  actual 
and  bona  fide  grantees  shall  continue  to  be  owners  of  their  respec- 
tive tracts,  although  the  territory  has  passed  into  the  domain  of  the 
United  States;  and  that  their  right  of  ownership  sh^  be  respected 
by  the  United  States  government. 

The  legislation  of  congress  and  the  judicial  proceedings  instituted 
under  it,  were  intended  to  cany  into  effect  these  treaty  stipulations,  and 
they  operate  solely  upon  the  titles,  by  declaring,  confirming  and  estab- 
lishing the  private  ownership  of  the  grantees  as  derived  from  the  Mexi- 
can government,  the  original  sovereign  proprietor.  The  treaty  and  the 
legislation  of  congress  which  carries  it  into  effect,  are  of  oourse  binding, 
not  only  upon  the  federal  government,  but  also  upon  the  govemmentB 
of  all  the  states  which  have  been  established  within  the  ceded  territory, 
and  within  whose  boundaries  the  granted  lands  are  situated.  The 
treaty  with  Mexico  while  thus  securing  to  the  private  proprietors  the 
tUle  and  ovmership  of  the  tracts  of  land  which  had  been  granted  to  them 
by  Mexico,  did  not  attempt  to  provide  that  this  ownership  should  be 
governed  and  controlled  by  the  rules  of  the  Mexican  law,  nor  by  any 
other  rules  of  law  different  from  those  which  would  govern  and  control 
all  private  ownership  of  land  within  the  territorial  jurisdiction  of  the 
United  States,  or  within  the  jurisdiction  of  any  particular  states.  Even  if 
the  treaty  with  Mexico  had  expressly  stipulated,  not  only  that  the  tiUes 
of  private  persons  holding  under  Mexican  grants  should  be  protected 
and  should  continue  to  be  valid  and  perfect,  but  also  that  the  ownership 
of  such  lands,  when  situated  on  the  banks  of  streams,  should  be  governed 
and  regulated  by. the  rules  of  the  Mexican  law  concerning  water  and 
other  riparian  rights,  such  a  stipulation  would  be  completely  inoperative 
and  void  as  soon  as  the  territory  embracing  these  granted  hjkis  was 
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oigaxiized  into  a  state;  the  whole  subject  matter  would  belong  exclu- 
aivelj  to  the  jurifidiction  of  the  atate;  the  rules  concerning  riparian 
rights  would  fall  exclusively  within  the  domain  of  the  state  muni- 
cipal hiw^ — ^whether  that  law  adopted  the  common  law  doctines, 
or  prcmiulgated  other  rules  in  the  form  of  statutes.^  It  seems  plain, 
therefore,  that  the  riparian  rights  of  a  private  proprietor  holding  by  a 
Mexican  grant  duly  confirmed  are  exactly  the  same,  governed  by  the 
same  rules,  as  those  held  and  enjoyed  by  any  other  private  riparian  pro- 
prietor within  the  state.  The  source  of  his  tiUe  can  make  no  difference 
as  to  the  rights  of  property  which  accompany  and  flow  from  his  owner- 
ship. The  question  of  priority  between  such  a  grantee  and  a  person 
who  has  appropriated  the  waters  of  the  stream  before  his  grant  was  con- 
firmed by  the  United  States  authorities,  must  depend,  we  apprehend, 
upon  the  legal  effect  given  to  the  confirmation.  Does  the  confirmation 
relate  back  to  the  date  of  the  treaty,  so  that  the  grantee  is  regarded  as 
deriving  his  title  directly,  and  holding  it  continuously  from  the  Mexican 
government;  or  does  the  confirmation  operate  only  from  its  own  date,  so 
that  the  grantee  is  regarded  as  deriving  and  holding  his  title  immediately 
and  directly  from  the  United  States,  in  pursuance  of  an  executory  agree- 
ment made  with  Mexico  ?    This  question  we  shall  not  examine. 

We  are  now  brought  to  the  question,  how  far  do  the  riparian  rights  of 
a  private  riparian  proprietor,  under  the  law  of  Calif omia  and  of  Nevada, 
include  the  right  to  use  the  water  of  the  stream  for  the  purpose  of 
irrigating  his  land  ?  The  only  recent  decision  which  deals  directly  with 
ihia  question  to  any  extent,  or  in  any  manner,  is  found  in  the  case  of 
Ellis  V  Tone,'  decided  in  1881.  Unfortunately  this  case  is  so  reported 
that  it  does  not  throw  much  light  upon  the  general  question.  The 
action  was  tried  before  a  jury,  but  the  report  does  not  give  the  entire 
charge  of  the  court,  so  that  it  may  be  seen  upon  what  general  theoiy  of 
the  law,  or  upon  what  admitted  doctrine  the  cause  was  tried  and  the  recov- 
ery had.  Certain  detached  clauses  of  the  charge  were  excepted  to,  and 
certain  special  instructions  were  refused,  and  these  alone  have  been  given 
by  the  reporter. 

The  opinion  of  the  court  is  also  confined  to  an  examination  of  the 
specific  exceptions,  and  does  not  enter  into  any  discussion  of  the  general 
doctrines  upon  which  the  case,  as  a  whole,  must  have  rested.  The  case, 
however,  is  the  most  recent  published  decision  which  deals  with  the  right 
to  use  water  for  purposes  of  irrigation,  and  we  shall  state  it  in  substance 
by  way  of  introduction  to  the  discussion  of  this  most  important  ques- 

^  This  .principle,^  and  the  authorities  which  delivering  the  opinion  of  the  court  in  the  case 

support  it,  are  discussed  by  Sawyer,  J.,  in  of  Hasar  v.  Beclamation  District  No.  108, 

'Woodruff  y.  Korth  Bloomneld,  etc.,  Co.,  1  decidea  by  the  United  States  Supreme  Court 

M'est    Coast    £ep.    pp.  204-206^   the  same  on  the  fifth  of  May.  1884. 

principle  is  discussed  by  Mr.  Justice  Field,  in  '58  CaL,  289. 
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tion.  The  action  was  brought  to  recover  from  defendants  damages  for 
diverting  water  from  Mormon  Slough,  a  natural  water-course,  by  which 
plaintiffs  were  prevented  from  irrigating  their  growing  crops  in  1877.  A 
verdict  was  rendered  in  favor  of  the  plaintiffs.  Defendants  moved  for  a 
new  trial,  which  was  denied,  and  they  appealed.  The  facts,  as  stated  in 
the  report,  were  as  follows:  Mormon  Slough  or  channel  heads  from  and 
runs  out  of  the  Calaveras  river  east  of  Stockton,  and  about  four  miles 
north-easterly  from  plaintiffs'  land,  and  flows  thence  in  a  south-westerly 
direction  to  the  Stockton  channel,  a  distance  of  about  twenty  miles.  The 
slough  runs  through  the  land  of  the  plaintiffs  in  two  channels.  The  de- 
fendants own  land  on  the  Calaveras  river,  below  the  point  where  the 
Mormon  Slough  runs  out  of  that  river.  The  slough  is  a  natural  water 
course,  having  a  well-defined  channel  and  banks.  In  1850,  before  the 
channel  of  the  Calaveras  river  was  filled  in  by  mining  debris,  it  (the 
lower  channel  of  said  river)  was  from  four  to  six  feet  lower  than  the  bed 
of  the  slough,  so  that  the  waters  of  the  river  did  not  flow  into  the  slough 
until  the  waters  of  the  river  had  risen  from  four  to  six  feet.  But  the 
channel  of  the  river  has  since  been  so  filled  up  by  debris,  that  when  the 
water  is  low,  most,  or  nearly  all  of  it,  runs  and  has  run  into  and  through 
the  slough.  That  has  been  the  case  since  1862,  unless  prevented  by 
artificial  means,  so  that  in  dry  seasons,  or  in  the  dry  season  of  the  year, 
nearly  all  of  the  water  ran  into  the  slough;  and  during  the  whole  of  the 
year  water  was  in  the  slough,  while  in  the  dry  season  Uttle  or  none  ran 
in  the  river  below  the  head  of  the  slough.  In  the  fall  of  1876  and  winter 
of  1877  plaintiffs  put  in  a  crop  of  wheat  and  barley  on  their  land,  through 
which  the  slough  ran  as  above  stated. 

The  plaintiffs  made  arrangements  to  irrigate  this  land  in  the  next' 
spring  (of  1877)  by  damming  the  north  channel  of  the  slough,  so  as  to 
make  the  water  flow  into  the  south  channel,  on  the  banks  of  which  their 
crop  was  growing.  This  arrangement  was  completed  in  April,  1877. 
They  then  found  that  defendants  had  stopped  the  entrance  of  the  slough 
by  digging  a  ditch  in  the  bed  of  the  river,  and  by  damming  the  exit  of 
the  slough  from  the  river,  so  that  the  water  was  compelled  to  flow  down 
the  river,  instead  of  flowing,  as  had  been  the  case  for  fifteen  years,  into 
the  slough.  In  consequence  of  this  the  water  was  cut  off  from  the 
slough,  the  plaintiffs  were  unable  to  irrigate,  and  their  crop  was  a  failure. 
Evidence  also  showed  that  in  the  spring  of  1877  the  defendants  had 
purchased  from  the  Mokelumne  canal  company  four  hundred  miner's 
inches  of  water,  to  be  furnished  between  April  15th  and  the  Ist  of  June. 
This  water  was  taken  from  the  Mokelumne  river,  and  was  turned  into 
the  Calaveras  river,  at  a  point  above  the  head  of  the  Mormon  slough, 
and  flowed  down  that  river  to  the  lands  of  the  defendants,  so  that  they 
could  use  it  for  purposes  of  irrigation. 
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The  court  held  that  there  was  evidence  sufficient  to  sustain  the  verdict 
for  the  plaintiff.     The  trial  court  charged  the  jury  as  follows: 

*'  This  is  an  action  brought  by  the  plaintiffs  against  these  defendants, 
wherein  the  plaintiffs  allege  themselves  to  be  the  owners  of  certain  lands 
described  in  their  complaint,  and  allege  that  the  Mormon  Slough  was  a 
natural  stream  of  water  flowing  through  their  lands.  If  you  believe  from 
the  evidence  that  the  Mormon  Slough  was  a  natural  stream  of  water,  and 
that  the  water  would  have  flowed  through  their  lands  but  for  the  diver- 
sion of  the  natural  flow  of  that  water  by  the  defendants,  the  plaintiffs 
are  entitled  to  a  verdict  for  whatever  damages  they  may  have  sustained 
to  their  crops,  provided  they  were  prepared  to  use  the  water,  and  had 
made  the  necessary  preparations  as  they  have  alleged  in  their  complaint. 
The  measure  of  damages  in  this  case  is  the  amount  of  injury  to  the  crops 
described  in  the  complaint  by  the  act  of  the  defendants  in  diverting  the 
natural  flow  of  the  water,  if  they  did  divert  it.  If,  however,  the  plaintiffs 
received  no  damage  by  any  act  of  the  defendants,  or  they  did  not  divert 
the  natural  waters  of  this  stream  to  the  injury  of  the  plaintiffs,  then  your 
verdict  will  be  for  the  defendants."  To  this  paragraph  the  defendants 
excepted;  and  objected  on  the  appeal  that  it  assumed  the  fact  of  diver- 
sion; that  it  in  effect  directed  the  jury  to  find  a  verdict  for  damages  to 
plaintiflfs'  crops,  no  matter  from  what  cause  the  damages  originated;  and 
that  it  did  not  give  the  correct  rule  of  damages. 

The  supreme  court  held  that  these  objections  were  without  any  founda- 
tion; that  the  instruction  did  leave  the  question  to  the  jury  whether 
defendants  had  or  had  not  diverted  the  water;  and  that  the  trial  court 
was  not  bound  of  his  own  motion  to  state  any  rule  of  damage  to  the  jury, 
but  the  defendants  must  request  him  to  lay  down  such  rule  as  they 
claimed  to  be  the  true  one,  and  if  he  refused,  then  they  could  except  to 
his  refasal.  The  defendants  requested  the  trial  court  to  give  the  follow- 
ing instruction,  which  the  judge  refused  to  give :  ' '  A  riparian  proprietor 
who  takes  water  from  a  channel  in  which  it  naturally  flows,  has  no  legal 
light  to  take  it  beyond  his  own  land  before  returning  it  to  its  natural 
channel.  So,  if  the  jury  believe  from  the  evidence  that  the  natural 
waters  of  the  Calaveras  river  and  Mormon  channel  would  have  flowed 
in  the  main  Mormon  channel  (i.  e.,the  north  channel  which  plaintiffs 
dammed  up)  after  plaintiffs  had  built  their  dams,  unless  diverted 
by  said  dams  or  other  means,  and  if  the  jury  further  believe  from 
the  evidence  that  plaintiff's  dam  in  the  main  channel  (i.  e.,  the 
north  channel)  of  Mormon  slough  was  not  built  on  their  own  land 
for  purposes  of  irrigation,  but  on  the  land  of  one  Murphy,  whose 
lands  did  not  adjoin  the  land  of  plaintiffs,  and  imless  the  jury 
beheve  from  the  evidence  that  the  proprietors  of  intermediate  lands 
consented   to   the    diverson  of   said   natural  water   from    the    main 
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(north)  channel  of  the  Motmon  Slough,  by  a  dam  placed  therein 
by  plaintiffs  (and  such  consent  should  be  shown  by  the  OTidence), 
then  the  jury  should  find  for  the  defendants. "  The  defendants  hATing 
excepted  to  the  trial  judge's  refusal  to  give  this  instruction,  claimed  on 
the  appeal  that  this  refusal  was  error.  The  supreme  court  say:  *'Ii  is 
urged  that  in  this  there  was  error,  because  plaintiffis  did  not  show  the 
consent  of  the  intermediate  owners  of  land  referred  to  in  the  request. 
As  to  this,  it  is  only  necessary  to  say,  that  no  intermediate  land  owner 
is  here  objecting  to  plaintifb'  bringing  the  water  through  their  kmds. 
As  they  made  no  objection,  we  cannot  see  that  the  defendants  could 
make  the  objection  for  them,  or  either  of  them.  No  objection  appear- 
ing, it  is  proper  to  conclude  that  no  one  of  such  owners  ever  objected." 

J.  N.  P. 

[to   be  CONTOrUED.] 
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The  People,  etc..  v.  Piebson. 

fiUd  Ftitrttary  tO,  1S84. 

Bevibw  of  Eviokkcb  OI4A.PPBAI..— On  an  appeal  from  the  judgment  only,  the  oourt  oannot 
inquire  whether  the  verdict  ia  supported  by  the  evidence;  this  can  be  done  only  upon  an  ap- 
peal from  the  order  denying  a  new  trial 

MuRDBB — ^Manslaughtsr.— In  caae  of  a  hmnieide  committed  by  the  defendants  where  the 
latal  shot  was  fired  while  the  deceased  was  retreating,  and  after  all  danger  from  him  was  over 
wad  while  defendant  was  pursuing  him,  then  the  defendant  is  guilty  of  murder  or  man- 
slaughter as  the  case  may  be. 

The  Samje— An  Ikstruotion  as  to  the  Credit  that  Should  be  Giten  to  a  Witness,  and 
one  that  the  same  weight  should  be  given  to  the  testimony  of  defendant  when  corroborated, 
as  to  that  of  any  other  witness,  invades  the  province  of  the  jury  and  is  properly  refused. 

The  Sake— Where  the  Defendant  sebks  to  Justify  a  Homicide  on  the  Ground  that 
the  killing  was  necessary  to  protect  the  person  of  his  wife,  evideoce  on  the  part  of  the 
prosecation  tending  to  show  the  bad  character  of  the  woman  alleged  to  be  the  wife  of  the  de- 
fendant, and  that  she  kept  a  house  of  prostitution,  with  a  view  of  showing  that  the  deceased 
was  upon  the  premises  for  purposes  other  than  felonious,  is  proper. 

The  Same— An  Instbuction,  that  **  if  the  jury  believes  from  the  evidence  beyond  a  reason- 
able doubt,  that  the  defendant  killed  deoeased  on  account  of  a  desire  for  revenge  for  som^ 
real  or  imagined  injury,  then  defendant  is  guilty  of  murder,"  is  proper. 

The  Same— When  the  Deceased  was  Slain  while  Endeavoring  to  Escape  from  the 
defenduit  and  had  succeeded  in  wholly  withdrawing  in  good  faith  from  the  vicinity  of  de- 
fendant and  his  bouse,  and  all  danger  to  the  person  of  defendant,  to  his  habitation  or  to  any- 
one residing  therein  was  over,  then  the  killing  can  neither  be  justified,  excused  or  mitigated 
by  declarations  of  defendant  made  to  another  person  shortly  before  the  homicide,  and  eviaence 
thereof  was  properly  refused* 

Appeal  from  a  Judgment  of  ihe  district  court  for  Altnras  county, 
coxmcting  the  defendant  of  murder.  The  opinion  states  the 
facte. 

X.  Vineyard,  for  the  appellant. 

Jo8.  J7.  Hawley  and  F.  x>.  Cahalan,  prosecuting  attorney,  for  the 
respondent. 

MoBQAN,  0.  J.  The  defendant,  George  Pierson,  was  indicted, 
tried  and  conyioted  at  the  October  term,  ▲.  d.  1882,  of  the  district 
court  for  Alturas  county,  for  the  murder  of  John  T.  Hall  at  Yienna 
in  said  county,  on  the  twenty-fifth  day  of  August,  1882. 

The  ease  is  brought  to  tms  court  by  an  appeal  from  the  judg* 
inent. 

In  the  argument  of  the  case  considerable  time  was  occupied  in 
the  apparent  effort  to  show  that  the  verdict  was  contrary  to  the  evi-' 
denoe* 

The  court  is  unable  to  see  any  substantial  objection  to  the  ver- 
dict upon  that  ground.  There  is  no  occasion  however  to  consider 
that  bnnch  of  the  argument. 

The  appeal  is  taken  from  the  judgment. 

The  bill  of  exceptions  alleges  as  error  the  refusal  of  the  court  to 
allow  the  deelaratione  of  the  defendant  to  the  deputy  sheriff  in 
endeavoring  to  procure  the  arrest  of  deceased  for  alleged  offences 
against  the  wife  of  defendant,  made  on  the  day  of  the  homicide  and 
immediately  preceding  the  same. 

And  the  ruling  of  the  court  in  refusing  to  instruct  the  jury  at  the 
request  of  the  defendant  that,  * '  If  the  jury  believe  from  the  evidence 
that  the  deceased  approached  the  defendant's  dwelling  at  the  tim^ 
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of  the  fatal  affray^  with  the  intent  of  committing  a  felony  npon  the 

Serson  of  the  defendant  or  upon  the  woman  in  the  dwelling  of 
efendant,  whom  he  claims  as  his  wife  and  who  claimed  the  protec- 
tion of  the  defendant  and  an  asylum  in  his  house,  and  that  the 
defendant  did  the  killing  in  order  to  prevent  such  felony,  then  the 
killing  was  justifiable  and  the  jury  should  acquit." 

Also  in  giving  the  following  instructions,  to  wit: 

' '  If  you  mid  from  tiie  evidence  that  the  defendant  was  justified,  under 
the  rules  of  the  law  given  above,  in  firing  the  first  shot,  but  that  after 
such  shot  had  been  fired  bv  the  deiendant,  the  deceased.  Hall, 
retreated  and  all  danger  from  £im  was  over,  and  that  while  deceased 
was  still  retreating,  and  all  danger  from  him  being  over,  the 
defendant  pursued  him  and  fired  upon  him,  thereby  inflicting  the 
mortal  wound,  then  the  defendant  is  guilty. " 

While  the  law  recognizes  the  right  of  tne  husband  to  'protect  the 
person  of  his  wife  from  assault  or  personal  injury  even  to  the  taking 
of  the  life  of  the  assailant,  still,  before  this  plea  can  be  invoked,  it 
is  incumbent  upon  the  defendant  to  establisn  two  precedent  facts 
to  the  satisfaction  of  the  jury,  to  wit:  First — That  the  relation  of 
husband  and  wife  actually  existed  between  the  defendant  and  the 
person  against  whom  the  assault  was  threatened  or  made;  Second — 
that  an  assault  was  actually  being  made  or  attempted  a^^ainst  the 
wife  of  the  husband,  at  the  time  the  homicide  was  committed,  and 
that  in  the  judgment  of  a  reasonable  person  the  killing  of  the 
deceased  was  necessary  at  the  time  to  protect  the  wife  from  death 
or  great  bodily  harm. 

The  appellant  also  set  out  in  his  brief  certain  assignments  of  error 
in  admitting  and  rejecting  testimony  on  the  trial  which  do  not  appear 
in  the  bill  of  exceptions,  and  therefore  cannot  be  considered. 

The  defendant  urges  error,  in  the  court  refusing  to  give  two  in- 
structions as  follows : 

^'  When  the  defendant  is  a  witness  in  his  own  behalf  as  in  this 
case,  his  evidence  is  entitled  to  the  same  credit  as  that  of  any  disin- 
terested witness,  provided  his  testimony  is  sustained  and  corrob- 
orated by  other  credible  and  unimpeached  evidence;  and,  also,  that 
the  defendant  Pierson*s  testimony  was  to  be  weighed  like  the  testi- 
mony of  the  other  witnesses  in  the  case,  provided  it  was  corrobor* 
ated  by  other  unimpeached  testimony." 

In  the  one  case  the  court  is  asked  to  charge  the  jury  as  to  the 
credit  which  they  should  accord  to  the  witness,  and  in  the  other  as 
to  the  weight  they  should  give  to  certain  testimony. 

Either  of  these  charges,  if  given,  would  be  an  invasion  by  the 
court  of  the  especial  ^province  of  the  jury,  and  they  were  properly 
refused. 

Defendant  also  claims  error  in  the  admission  of  evidenoe  of  the 
character  of  the  wife  of  the  defendant,  not  for  the  purpose  of  im- 
peachment, but  with  a  view  of  showing,  on  the  part  of  tne  proseca- 
tion,  that  the  deceased  was  upon  the  premises  of  defendant  at  the 
time  of  the  homicide  for  purposes  other  than  felonious. 
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This  exoeption  is  fomided  upon  an  assumption  ihat  the  woman 
called  Banjo  Nell  was  the  wife  of  defendant.  The  fact  is,  that 
whether  she  was  his  wife  or  not  was  a  matter  before  the  jory  on  the 
trial. 

At  the  time  this  evidence  was  objected  to,  the  prosecuting  attor- 
ney stated  that  he  expected  to  inquire  into  the  pretended  marriage 
which  had  been  testified  to  on  the  defense,  and  also  that  he  expected 
to  show  the  character  of  the  alleged  wife  of  the  defendant,  the  house 
she  kept,  and  the  right  of  deceased  to  be  there.  We  think,  for  these 
purposes,  the  evidence  was  properly  admitted.  The  object  of  prov- 
ing marriage  on  the  part  of  the  defense,  was  to  allow  defendant  the 
protection  of  the  law  in  defending  the  sanctity  of  his  home;  but 
proof  that  his  house  was  a  house  of  prostitution,  the  sanctity  of 
which  had  been  destr6yed  by  the  common  and  public  prostitution  of 
his  wife,  would  be  competent  evidence  to  rebut  the  presumption  that 
the  deceased  was  there  with  a  felonious  intent. 

Error  is  claimed  in  the  foUowiog  instruction : 

''If  the  juiy  believe  from  the  evidence  that  at  the  time  defendant 
killed  deceased,  he  the  defendant  was  actuated  by  a  desire  so  to  do 
in  revenge  for  some  real  or  imagined  injury  the  deceased  had  inflict- 
ed upon  the  wife  of  the  defendant,  if  she  were  his  wife,  and  not  in 
the  necessary  defence  of  his  (the  defendant's)  own  person,  or  the 
person  of  his  wife  (if  she  were  his  wife),  then  the  defendant  is  guilty 
of  murder,  and  the  jury  should  so  find." 

It  is  difficult  to  conceive  of  any  substantial  objection  to  this 
charge.  Bevenge  is  defined  to  be  a  malicious  injuiy  inflicted  in 
return  for  an  i^ury .  The  law  does  not  excuse  one  who  kills  another 
for  revenge.  This  instruction  is  in  accordance  with  law  and  prop- 
erly given. 

The  remaining  exceptions  to  the  instructions  involve  the  same 
principles  which  are  at  issue  in  the  exception  to  the  ruling  of  the 
court  in  rejecting  the  declarations  of  defendant  at  the  time  he  sought 
the  services  of  deputy  sheriff  Either,  a  short  time  prior  to  the  affray, 
and  the  conclusion  of  the  court  upon  that  exception  will  dispose  of 
the  entire  case. 

The  defendant,  by  his  counsel  at  the  trial,  excepted  to  the  ruling 
of  the  district  court  excluding  the  declarations  of  the  defendant 
made  to  the  witness  Either,  deputy  sheriff,  when  applying  to  such 
deputy  sheriff  to  arrest  Hall,  the  deceased,  for  alleged  acts  and  in- 
tentions in  regard  to  the  woman  called  Banjo  Nell,  and  her  personal 
security  in  the  house  claimed  by  the  defendant  as  his  own.  His 
application  is  shown  by  the  testimony  of  Either  to  have  been  made 
by  the  defendant  on  the  day  of  and  but  a  short  time  before  the 
kiUing.     And  such  refusal  is  alleged  as  error. 

Declarations  of  a  defendant,  in  his  own  favor,  are  prima  facie 
inadmissible,  and  if  the  declarations  and  statements  of  the  defend- 
ant made  when  trying  to  procure  the  arrest  of  Hall  were  admissible 
at  all,  it  must  be  on  the  ground  that  they  were  part  of  the  rea  gestae 
and  as  tending  to  show  the  condition  of  the  defendant's  mind  at  the 
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time  of  firing  the  fatal  shot.  If  defendant  had  killed  Hall  with  the 
first  shot  fired  bj  him  at  or  near  the  door  of  the  oabin,  eyidenoe  of 
his  declarations  made  concerning  Hall  a  few  minntes  before,  ac- 
companying his  request  to  the  officer,  might  have  been  properlj 
admitted  as  tending  to  indicate  the  state  of  defendant's  mind,  for 
the  pnrpose  of  enabling  the  jury  to  fix  the  decree  of  the  crime,  but 
the  eyiaenoe  clearly  shows  that  the  first  shot  did  not  strike  the  per- 
son of  Hall,  and  that  the  fatal  shot  was  fired  by  the  defendant  while 
Hall  was  running  and  endeavoring  to  escape,  and  when  all  appear- 
ance of  danger  either  to  the  defendant  himself,  his  habitation,  or 
to  any  person  residing  or  bein^  therein,  was  past  and  over,  if  it  had 
ever  existed.  There  is  no  disputing  the  evidence  on  this  point, 
for  there  is  no  confiict. 

Under  these  circumstances,  when  Hall  had  succeeded  in  wholly 
withdrawing  himself  from  the  immediate  vicinity  of  the  house,  and 
that  so  palpably  as  to  manifest  his  good  faith  and  to  remove  any 

I'ust  apprehension  of  danger  from  the  defendant's  mind,  there  can 
>e  nothing  to  mitigate,  excuse  or  justify  the  killing. 

The  judgment  of  the  court  below  is  therefore  afiirmed,  and  the 
cause  remanded  to  the  second  district  court  in  and  for  Alturas 
county,  with  directions  to  fix  anew  the  time  for  executing  its  judg- 
ment. 

Pbiokett,  J.,  concurred. 

BuoE,  J.,  dissenting:  While  I  concur  in  most  of  the  opinion  as 
read  by  the  court,  I  am  compelled  to  dissent  from  so  much  thereof 
as  refers  to  the  refusal  of  the  court  to  admit  the  declarations  of 
defendant  at  the  time  he  called  upon  the  deputy  sheriff  for  protec- 
tion, a  short  time  prior  to  the  homicide.  The  record  shows  that 
defendant  did  not  ask  protection  for  himself,  but  for  his  habitation. 
Under  section  26,  p.  324,  Revised  Laws  of  Idaho,  a  person  has  at 
least  as  much,  and  possibly  more,  protection  in  law  in  defendii^ 
his  property  as  he  has  in  the  protection  of  his  person. 

The  evidence  admitted  prior  to  the  offer  to  prove  the  declarations 
referred  to  tended  to  i  show  that  the  deceased  Hall  had,  on  several 
occasions  prior  to  the  homicide,  during  the  three  or  four  months 
prior  thereto,  been  in  the  premises  of  defendant,  overthrown  the 
stove,  broken  the  door,  discharged  his  revolver,  and  done  other  acts 
of  violence.  One  of  these  occasions  had  been  four  or  five  days 
prior  to  the  shooting  and  the  last  one  on  the  day  of  the  shooting, 
out  just  how  long  before  does  not  appear.  The  sheriff  or  depnty 
had  frequently  been  to  the  house  to  ^uiet  the  disturbance,  had 
ejected  tne  deceased,  and  deceased  had  violated  his  promise  not^  to 
return  to  the  premises.  Within  a  short  time  before  the  homicide 
defendant  had  returned  to  his  house,  or  his  alleged  house,  found 
the  stove  overthrown,  his  wife,  or  his  allied  wife,  beaten;  within 
ten  or  fifteen  minutes  prior  to  tlie  homicide  he  had  sent  for  a  physi- 
cian, and  he  himself  had  gone  to  tiie  sheriff  Either  and  asked 
protection  for  his  property.  The  doctor  arrived  soon  after  his 
return.     Dr.  Patterson  testifies  that  defendant  seemed  agitated 
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about  somethii^— seemed  somewhat  exercised.  This  was  from  three 
to  ftre  miimtes  prior  to  the  shooting. 

Our  statateSy  page  323,  section  17,  provides  that  to  constitute  miir<^ 
der  in  the  first  d^ee  there  must  be  deliberation  and  premeditation* 
The  doctrine  of  the  resgestue^  as  stated  bT  Bishop  C.  P.,  section 
1086,  is  that  declarations  are  competent  whenever  near  enough  to 
the  act  either  before  or  after  to  'be  probably  prompted  by  the  same 
motive.  The  act  of  goinff  to  the  sheriff  and  seeking  protection  from 
an  officer  of  the  law  woold  seem  to  be  prompted  by  the  same  motive 
as  sending  for  the  physician,  and  the  same  alleged  motive  of  com-* 
mitting  the  homicide — that  is,  the  protection  of  his  property. 

The  whole  transaction  occurred  within  a  half  nour,  and  it  is 
claimed  that  the  declarations  offered  in  evidence  were  not  more  than 
ten  or  fifteen  minutes  prior  to  the  shooting.  The  objection  to  such 
declarations  is  that  the^  are  self-serving,  and  may  have  been  made 
for  the  occasion.  But  m  the  case  at  bar  the  condition  of  the  house 
and  the  bruising  of  the  wife,  or  alleged  wife,  were  facts  existing 
outside  of  the  defendant's  co-operation.  In  sending  for  a  physician 
and  in  going  for  a  peace  officer  he  acted  as  any  good  citizen  would 
act,  and  it  is  hard  to  presume  fraud  upon  a  defendant  when  all  his 
acts  may  be  accounted  for  in  the  same  manner  that  we  would  account 
for  the  same  acts  by  any  other  person. 

I  cannot  avoid  the  conclusion  that  his  going  for  the  sheriff  was 
BO  connected  with  the  protection  of  his  property  as  to  form  a  part 
d  the  resgesifief  and  the  act,  with  the  accompanying  declarations, 
should  have  ^been  admitted,  not  to  justify  the  homicide,  but  as 
bearing  upon  the  question  of  deliberation  and  premeditation  neces- 
sary to  constitute  murder  in  the  first  degree:  State  v.  Mack,  47 
Wis.  871;  State  v.  Kane,  60  Mo.  368. 


SUPREME  COURT  OF  OREGON. 

Smith  v.  Sherwin. 

Filed  Maa^  11,  1884. 
Win's  LiABnJTT  roB  GtOODB  Sold  ros  Family  Use.— A  wife  cannot  be  held  liable,  under 


10  of  the  act  of  1878,  in  an  ordinary  action  for  goods  sold  and  delivered,  when  such 
xoods  were  iold  upon  the  order  of  the  husband,  although  the  same  were  devoted  to  family 


AxTBAL  from  a  judgment  of  the  circuit  court  for  Multnomah 
county.    The  opinion  states  the  facts. 

A^  H.  Tanner  for  the  appellant. 
Seurs  and  McOuin  for  the  respondent. 

Watson,  0.  J.  The  complaint  in  this  case  charges  the  sale  and 
delivery  of  goods,  wares,  and  merchandise  to  the  respondent  at  her 
special  instance  and  request,  and  her  promise  to  pay  their  reason- 
aole  value.  The  answer  contains  simply  d^enials  of  the  material 
allegations  in  the  complaint. 
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Some  evidence  tending  to  show  th 
which  the  action  was  brought,  were  c 
her  husband  Joseph  Sherwin,  since 
for  family  use,  was  admitted  on  the  t 

The  appellant  ashed  the  court  to  ins 
respondent  would  be  liable  in  this  a 
family  use,  although  deliyered  on  the 

The  court  refused  to  so  instruct  tl 
to  find  a  verdict  against  the  respondc 
goods,  or  some  portion  of  them,  had 

The  jury  found  for  the  responded 
upon  the  action  of  the  court  below  ' 
tions.  This  action^was  apparently  f  o 
of  1878,  which  provides:  "  Oontraci 
liabilities  incurred,  and  the  same  en{ 
same  extent  and  in  the  same  mam 
Bess.  L.  1878.  Section  10  of  the  sa 
both  husband  and  wife  chargeable  wi 
nothing  in  the  complaint  in  the  pres< 
the  liability  thus  created  by  positiv 
enforced. 

The  complaint  in  this  instance  d 
would  make  the  respondent  liable  u] 
and  we  cannot  regard  the  action  as  f 

It  is  claimed  on  behalf  of  the  app 
estopped  from  claiming  the  instructi 
failure  to  object  to  the  evidence  tenc 
family  use  at  the  time  it  was  offered, 

There  was  no  issue  to  which  it  wi 
stood,  and  no  attempt  was  made  1 
record  shows,  to  obtain  leave  to  am< 

It  was  still  in  the  power  of  the  cc 
have  allowed  such  an  amendment: 
course  taken  by  the  lower  court,  w 
jury,  was  entirely  proper:  Rogers  v. 

The  judgment  is  a£5rmed. 


'^  -  'Watson  v.  Brooks. 


'V'a.tsoh  bt  al.  v.  Bbooks  et  al. 

Filed  afur 
r*Tt  —  COMinSSWNBIi-- 
*-  uie  appelUnts  ia  wriiir 
■*»d  within  a  speafie.1  li 

This  ^^^pondentB  would  all..  1 


.athoriK,^T*Tt ^ CoMinssWNBii--   -Time  when  Essekoe  or   Conteacjt.— The 

en  prioTr^  "lo  appellants  in  wriiiri(;tu  bbII  certain  real  and  personal  pniparty  tar 

d»a»  j^^ad  within  a  speafie.1  lim,..     On  the  last  day  of  auch  time  the  appel- 

»oif  t£^'**^ha«erone  wbo  profi!— -i  to  be  able  to  pay  the  price  agreed  upnn.and 

Thia  ^T^epondentB  would  all.,  v  liim  a  reasonable  time  di  exftmine  the  title  to 

acet5j^*'o  reepoodenta  rofuse.l,  I  iit  tendertd  him  a  deed  for  the  property,  which 

'•'— -    *^»  f™-""*"' 'lopport  iiiity  torankBiucb  eiaminatioQ.  ffoW.  that  the 

itipoLit.  I  oouinii»aiotiH;  that  time  waa  of  the  esaenoe  of 

-~~^,  .u...  .  ..Aaonalil     tiiue  for  the  eiamiaaCiuQ  of  title  coald  not  ha 

J^tforaecapOuioe*ft.i(!iiiitely  filed  by  the  terms  of  tha  offer;  that  to 
^iaeions  the  i^ipellanti.  h  hnild  har«  produced  a  purchaser  both  a.ble  and 
_  ,  ^**«  thepnrchaiie  within  111.;  stipulated  timo. 

A*?**^fpi.'^***    a  j'adgment  of  the   circuit  court  for  Mnltoomah 
ooo»*y-        7^^  Opinion  stateB  the  fiiets. 
^^^^  "bourne,  for  the  appellants. 

j^uxm,  ^^  ^  Thompson,  aud  P.  L.  Willis,  for  the  respondents. 
■^*'!??45?-  J.     A  brief  atatemont  of  the  facte,  without  reference 
to  '**®  i^^^gs.  will  Boffioiently  disclose  the  important  queation  to 
l>e  ^•"xS  ^Pon  by  this  court. 

0»^^  27,  1881,   the  respondonts,  Brooks  and  Dekum,  duly 

»-0*»*'^~^    the  appellants,    W.   P.    Watson    and   son,   real    estate 

^ge»ia.  to  aeu  certain  personal  iind  real  property  aitnated  at  The 

X>»"*'  'or  not  less  than  forty-sevon  thousand  five  hundred  dollars 

j»et  cash  to  them,  the  said  agents  to  have  as  commisaiona  all  beyond 

aaidenm.    ThetimegivenwasTintilAuguat25,1881.    This  authority 

Bad  the  extension  of  time  are  both  in  nhting.  _ 

3ie  other  appellant,  Clark,  cluims  by  assignment  from    W.  r- 

'^fthe*  »«t°<iay  gi»e°  by  extension,  the  appellants' produced  one 
^  ^f,  r»    Green  ^  a  purchase,    of  the  property,  "P««  ^^^^  *f '^J* 
ff^'^ric&  specified  in  iuohwriltt.n  authority,  at  Portland,  Ore goa^ 
»s  *^„^£5.ofe8sed   to  be  both  atk,   to  pay  the  price  ^'««^,^P°"^Yd 
Gr^ft^Easaaia  doliare-and  wUling  to  .fo  so  it  the  respondents  woul 
fifty  *t?STrea80nabl6  time  to  e.^ine  the  title  to  th«  proP^^^/^jS^t 
»*'''!^SS'  records  of  Wasco  county,  at  The  Dalles.  ^"^  'i^^^l^X^^ 
i^^'^^^d  as  to  whether  the  resi.ondentsconld  convey  'iPfgndere* 
»dvie«       ^.^  the  respondents  refused  to  accede   t«^b">^*^^JS  «* 
tl'^'^i^eed  for  the  property,  which  he  refused  *«  »''««P;j°\i^^'^ooe 
l>i'"     rSrtattity  to  make  snob  an  examination  without  the  aiiowa 

W>"(   »  decision  in  the  „„e,  did  the  apP?ll"°",°f°th"t  tliey  did 


jTtKnt  time. 

_W>^,  „  decision  in  the  oase  il.d  tne  TO"7-"„7  that  tliey  a.c. 
S^^  stipola'o'' oommission.  It  Beema  p  am  '"  "g„dapuroEiaaer 
-to  *»**^_j;,f;«D.  thfttthii,- *«.,.t  on  V  bound  them  to  nim    F 


2:;or''o""'^.«"?,'i5"'«'«0»'««'°°'^''°';°'^"'l'^«vforit:  and  pre- 
^a>  »W6  and  willing  to  take  the  propetlj  »»^  Pg^  did  they  per- 
*^thini  to  the  respondents  witlim  the  time  speoinou. 
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form  such  obligation  on  their  part  ?  They  certainly  did  not.  Their 
alleged  purchaser,  Green,  was  not  willing  to  become  bound  finally 
as  a  Durchaser  within  the^time,  and  actuaUy  refused  to  so  bind 
himself. 

He  entered  into  no  contract  with  the  respondents,  and  made  no 
offer  to  do  so.  Time,  it  seems  to  us,  was  the  very  essence  of  the 
engagement  between  the  parties. 

A  reasonable  time  for  the  examination  of  the  title  to  property 
offered  for  sale  cannot  be  implied  in  a  case  like  the  present,  where 
the  limit  for  acceptance  is  definitely  fixed  and  settled  by  the  terms 
of  the  offer  itself.  The  appellants  were  bound  to  have  produced  a 
purchaser  not  only  able  but  willing  to  consummate  the  purchase, 
within  the  stipulated  time,  to  meet  their  own  obligation  and  entitle 
themselves  to  the  commission. 

It  was  for  them  to  furnish  the  ^arty  desiring  to  make  the  pxir- 
chase  such  opportunity  for  examining  the  title  as  he  mi^ht  require 
within  the  time  allowed  to  them  by  the  owners  for  effecting  a  sale. 
Neither  they  nor  the  party  desiring  to  purchase  could  claun  a  far- 
ther extension  of  time  for  the  purpose  as  a  matter  of  le^  right 
The  facts  in  the  case  show  that  they  did  not  p^orm  their  part  of 
the  agreement  with  the  respondents  and  that  there  was  no  wmiiet 
on  the  part  of  the  latter  of  their  right  to  a  strict  and  literal  per- 
formance. 

If  the  position  which  the  appellants  are  com  j>elled  to  take  to  sus- 
tain their  action  be  tenable,  then  every  proposition  to  sell  real  prop- 
erty  by  a  specified  day  may  be  kept  open  against  the  will  of  the 
party  making  it  after  the  day  has  passed,  for  an  indefinite  period, 
to  enable  parties  desiring  to  purchase  to  examine  the  title  and 
finally  determine  whether  to  purchase  or  not,  and  without  being 
under  any  legal  obligations  to  do  so,  no  matter  what  the  result  <h 
such  examination  may  be. 

The  law  decisive  of  the  point,  and  with  it  the  entire  ease,  must 
be  regarded  strictly  elementary. 

The  appellants  never  performed  their  agreement  at  all,  and  the 
respondents  have  nowhere  waived  their  right  to  such  performance, 
nor  prevented  the  appellants  from  fully  complying  with  their  en- 
gagement. 

It  would  be  idle  to  consider  whether  there  oould  be  any  legal 
claim  for  commissions  under  such  circumstances. 

The  judgment  of  the  circuit  court  is  clearly  right,  and  should  be 
affirmed. 

Judgment  affirmed. 

Waldo<  J. ,  did  not  sit  in  this  case. 
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Tatlob  v.  Jenkins. 

FUed  March  11, 1884. 

JmuBDicnoN  OF  JusTici's  CouBT--SsRvicx  OF  SuMVovs.—A  jiutioe*8  court  has  juriB- 
diction,  without  regard  to  the  residence  of  the  partieB,  when  personal  service  of  the  summons 
is  made  on  the  defendant  in  anv  precinot  in  the  county,  although  such  precinct  is  not  the 
one  in  which  the  action  is  brought.  Such  service  may  be  ttiade  by  the  constable  of  the  precinct 
in  which  the  action  is  brought. 

Appeal  from  a  judgment  of  the  circuit  court  for  Coos  county.  The 
opinion  states  the  facts. 

WiUiam  B.  WUlis,  for  the  appellant. 
S.  J7.  Hagardy  for  the  respondent. 

The  Ooubt.  This  appeal  is  from  a  judgment  of  the  circuit  court 
annulling  a  judgment  of  the  justice^s  court  and  directing  restitution 
in  a  proceeding  upon  a  writ  of  reyiew. 

The  action  in  which  the  vacated  judgment  was  rendered  was  com- 
menced in  Goquelle  city  precinct,  but  the  constable *8  return  simply 
shows  personal  service  of  the  summons  in  the  county. 

There  is  nothing  in  the  record  showing  the  residence  of  either 
party  to  have  been  in  the  precinct  where  the  action  was  begun. 

Judgment  was  rendered  on  default.  The  only  important  ques- 
tions for  this  court  to  pass  upon  arise' from  these  facts. 

Applying  the  well  settled  rule  with  regard  to  the  records  of  in- 
ferior courts  and  the  questions  presented  are : 

1.  Whether  a  justice's  court  without  regard  to  the  residence  of 
the  parties  to  an  action  commenced  in  it,  acquires  jurisdiction  to 
render  judgment  by  personal  service  of  the  summons  on  the  defend- 
ant in  any  other,  precinct  in  the  county  than  that  i]\  which  the  action 
is  bro^ht  ? 

2.  vvhether  service  of  the  summons  in  such  action  by  the 
constable  of  the  precinct  in  which  such  court  is  holden  in  any  other 
precinct  in  the  county,  is  valid  ? 

The  views  expressed  in  the  opinion  of  this  court  in  Craig  v.  Mosier, 
2  Or.  323,  and  Stoper  and  Eelso  v.  Cary,  9  Or.  511,  if  adopted 
here  would  require  each  of  these  questions  to  be  answered  in  the 
affirmative.  But  in  neither  case  were  these  points  directly  involved 
and  consequently  neither  has  any  binding  force  as  a  precedent. 

The  views  so  expressed,  however,  appear  to  be  entirely  sound. 
The  decision  of  the  qustions  presented  by  the  record  here  must  be 
determined  by  the  construction  of  section  883  of  the  civil  code,  and 
section  9  of  the  justice's  code. 

Section  883  had  been  amended  when  this  action  was  begun.  The 
changes  thus  made  in  the  section  as  originally  enacted  are  extremely 
significant,  and  the  intention  of  the  legislature  very  clearly  ex- 
pressed. Under  the  original  section  the  justice's  court  had  juris- 
diction where  the  defendants,  or  either  of  them,  resided  in  the  pre- 
cinct where  the  action  was  brought :  Civil  Code  1864. 

But,  under  the  section  as  amended,  jurisdiction  exists  where]either 
party  resides  in  the  precinct  where  the  action  is  commenced,  or  the 
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defendant  is  a  non-resident,  or  where  personal  service  of  the  siun- 
mons  is  obtained  in  any  precinct  in  the  county :  Ciyil  Code,  1872. 
The  general  purpose  to  enlarge  the  jurisdiction  is  apparent  through- 
out the  amendment,  and  the  language  denoting  the  enlargement  in 
the  last  mentioned  case  is  quite  clear  and  explicit. 

There  is  no  rule  of  construction  which  would  justii^  a  restricted 
interpretation  of  the  general  terms  in  which  the  jurisdiction  is  con- 
ferred, and  no  good  reason  is  apparent  for  not  allowing  them  a  fair 
and  full  operation. 

Section  9  of  the  fustice's  code  authorizes  the  service  of  a  sum- 
mons from  a  justice  s  court  by  the  constable  of  the  precinct  in  which 
the  court  is  held. 

The  foregoing  observations  equally  apply  here.  The  power  con- 
ferred is  general  and  without  any  express  limitation,  ana  no  ground 
for  implying  any  can  be  perceived. 

But  the  power  to  serve  generally  must  be  construed  as  coextensive 
with  the  jurisdiction  of  the  court  acquired  by  such  service  itself: 
Crocker  on  Sheriffs,  1019;  Wells  v.  Eenedy,  1  John.  602;  Ghimsey 
V.  Lovell,  9  Wen.  322;  People  v.  Gary,  6  Cow.  644. 

This  court  holds,  therefore,  that  the  record  of  the  justice's  CM>urt 
showed  jurisdiction  and  a  valid  judgment.  The  judgment  of  the 
circuit  court  should  be  reversed. 


SOLOHON  V.  BUSHNELL. 
FUed  March  16, 1884. 

Wake-Houseman's  Receift,  Transfer  of.— In  the  absence  of  statutory  enactment  a 
houseman's  receipt  is  not  a  negotiable  instrument,  and  an  assignment  thereof  operates  merely 
as  a  transfer  of  the  property  deposited,  and  passes  no  better  title  to  the  purcnaser  than  tlte 
vendor  had. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lane  county. 
The  opinion  states  the  facts. 

Ckorge  B.  Dorris,  for  the  appellant. 

Ckorge  8,  Waahbume  and  Strahan  dk  BUgen,  for  the  respondent. 

LoKD,  J.  This  was  an  action  of  replevin,  brought  for  the  posses- 
sion of  one  thousand  bushels  of  wheat,  or  its  vidue,  if  delivery  could 
not  be  had,  upon  a  warehouse  receipt  given  by  the  defendant  to  one 
SkvQ  Meek,  and  by  him  transferred  to  the  plaintiff. 

Sufficient  for  the  purposes  of  this  case  that  the  facts  are  that  Skje 
Meek,  a  tenant  of  Samuel  Meek,  delivered  to  the  defendant,  at  his 
warehouse  for  storage,  twenty-three  hundred  and  eighteen  bushels 
of  wheat,  for  which  he  received  from  the  defendant  three  warehouse 
receipts.  Two  of  these  receipts,  viz.,  for  six  hundred  bushels  and 
one  thousand  bushels  of  wheat,  were  issued  in  the  name  of  Skye 
Meek,  and  the  other,  viz.,  for  seven  hundred  and  eighteen  bushels 
of  wheat,  was  issued  in  the  name  of  S.  Meek.  Of  the  twenfy-three 
hundred  and  eighteen  bushels  of  wheat  deposited  for  storage,  Skje 
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Meek  was  entitled  to  one-half  of  that  amount  as  the  tenant  of  Samuel 
Meek,  to  whom  the  other  half  belonged;  bat  of  the  respective  inter- 
ests of  these  'parties  in  the  wheat,  the  defendant  had  no  knowledge 
at  the  time  such  wheat  receipts  were  issued.  Skye  Meek  transferred 
these  receipts  to  the  plaintiff,  who  purchased  them  of  him  in  good 
faith,  and  for  value,  and  also  Rave  notice  to  the  defendant  of  his 

Surchase  of  the  same  when  done;  and  upon  which  receipts  the 
efendant  delivered  to  the  plaintiff  thirteen  nundred  and  ninety-four 
bushels  of  the  wheat  thus  stored;  but  the  delivery  of  the  same  to  the 
plaintiff  was  not  made  under  any  particular  receipt  or  receipts,  nor 
were  any  of  the  receipts  delivered  up  to  the  defendant,  but  were  and 
are  still  held  and  retained  by  the  plaintiff. 

Prior  to  the  demand  of  the  plaintiff  for  the  wheat  mentioned  in 
the  receipt  for  one  thousand  bushels,  and  before  the  commencement 
of  this  action  for  the  same,  Samuel  Meek  had  demanded  of  the  de- 
fendant his  half  of  the  wheat  stored  (one  thousand  one  hundred  and 
fifty- nine  bushels),  and  the  defendant  delivered  to  him  nine  hundred 
and  twenty-four  bushels,  being  the  balance  in  his  possession.  Upon 
this  state  of  facts,  substantially,  the  action  was  tried  before  the  court, 
without  the  intervention  of  a  jury,  and  a  judgfaient  was  rendered 
against  the  plaintiff  and  in  favor  the  defendant  for  his  costs  and  dis- 
bursements. 

The  only  real  or  important  question  presented  by  this  record  is  as 
to  the  negotiability  of  warehoase  receipts.  In  the  court  below,  as 
well  as  here,  the  theory  upon  which  the  plaintiff  maintained  hia 
action  was  that  a  warehouse  receipt  is  negotiable,  and  that,  conse- 
quently, it  is  immaterial  whether,  okye  Meek  owned  the  wheat  for 
which  the  receipt  called,  the  transfer  of  the  wheat  receipt  gave 
him  the  right  to  the  wheat. 

At  the  outset,  it  must  be  premised  that  there  is  no  statute  of  this 
state  which  makes  such  receipts  negotiable,  and  in  the  absence  of 
such  legislation  warehouse  receipts  are  not  negotiable  instruments 
in  the  commercial  sense,  so  as  to  bind  the  maker  to  the  assignee  ia 
all  cases. 

The  holder  of  such  a  receipt  takes  no  better  title,  nor  occupies 
anv  more  advantageous  position  than  if  the  goods  themselves  were 
held  by  him.  A  receipt  given  by  a  warehouseman  for  property 
placed  in  his  possession  for  storage  is  not,  in  a  technical  sense,  like 
a  bill  of  exchange,  a  negotiable  instrument,  but  it  merely  stands  in 
the  place  of  the  property  it  represents,  and  a  delivery  of  the  receipt 
has  the  same  effect  in  transferring  the  title  to  the  property  as  the 
delivery  of  the  property.  In  Burton  v.  Curyea,  40  111.  327,  the 
court  say :  '^  The  principle  applied  in  all  cases  is  that  the  delivery  of 
warehouse  receipts  is  a  symbolic  delivery  of  the  property  itself;  that 
it  has  the  same  effect  as  the  delivery,  and  can  have  no  greater,  and 
that  a  transfer  of  a  warehouse  receipt  by  the  person  in  possession 
of  it  gives  no  higher  title  than  would  the  transfer  of  the  property 
by  the  same  person."  In  Hale  et  al.  v.  Milwaukee  Dock,  29  Wis, 
4o5y  it  is  held  that  a  warehouse  receipt  is  negotiable  only  to  the 
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same  extent  and  for  tbe  same  purpose  as  a  bill  of  lading  or  oarrier*s 
receipt.  The  indorsement  or  delivery  of  it  does  not  convey  the 
contract  itself,  bnt  only  the  property  represented  by  it,  and  it 
becomes  the  mere  evidence  of  the  title  of  the  holder  in  such  prop- 
erty. 

These  cases  ably  and  exhaustively  review  the  authorities  upon 
this  subject,  and  the  analogies  of  law  as  applied  to  instruments  of 
similar  purport,  and  the  conclusion  to  be  deduced  from  Uiem,  and 
which  is  decisive  of  this  case,  is  that  the  transfer  of  a  wheat  receipt 
issued  by  a  warehouseman  is  simply  in  effect  a  transfer  of  the  wheat, 
or  operates  as  a  symbolical  delivery  equivalent  in  the  then  situation 
of  the  property  to  the  delivery  of  the  property  itself,  and  passes  no 
better  title  to  the  purchaser  than  a  deliverv  of  the  wheat  itself: 
Lickbarrow  v.  Mason,  1  Smith  L.  C.  (7  Am.ed.),  1879;  Second  Nat. 
Bank  v.  Wolbridge,  19  Ohio  St.  419;  Insurance  Cd.  y.  Eiger.  103 
U.  S.  B.  356. 

The  judgment  of  the  court  below  is  affirmed. 

Watson,  C.  J.,  concurred. 


Jones  v.  Eeabns. 

Filed  March  17, 188 A. 

Dkola RATIONS  ov  AoENT— Hbabsay  EVIDENCE.— Where  issue  is  joined  as  to  the  price 
for  which  certain  flour  was  sold,  evidence  obtained  by  the  party  making  the  sale,  firom  the  de- 
clarations of  his  agent,  is  inadmissible  in  his  own  behalf.    Such  evideoce  is  heanay. 


Appeal  from  a  judgment  of  the  circuit  court  for  Marion  county. 
The  opinion  states  the  facts. 

Otorge  K.  Sheil  and  Banham  dk  Ramsey y  for  the  appellant. 
c7.  A.  Stratton,  for  the  respondent. 

Watson,  C.  J.  The  respondent,  Jones,  brought  this  action  in  the 
court  below,  to  recover  the  amount  of  an  alleged  over  payment  from 
the  appellant. 

The  respondent  and  one  George  Powell  undertook  to  grind  some 
wheat  furnished  by  the  appellant,  and  market  the  flour  made  there- 
from, and  account  to  him  for  the  proceeds. 

It  is  alleged  in  the  complaint  that  they  advanced  the  respondent 
a  sum  greater,  by  the  amount  for  which  judgment  is  asked,  than  was 
received  from  Uie  proceeds  of  the  flour.  The  respondent  has 
succeeded  to  Poweirs  interest  in  the  claim.  The  only  issue  made  by 
the  pleadings  is  as  to  the  amount  for  which  the  flour  was  sold. 

Upon  the  trial  one  Church,  a  witness  for  the  respondent,  testified 
without  being  asked  by  the  party  calling  him,  that  the  flour  shipped 
by  the  respondent  was  damaged  on  the  way  to  Liverpool  and  that  he 
obtained  his  information  on  this  subject  from  the  agent  of  Sibson, 
Church  &  Co.,  who  acted  for  the  respondent  and  Powell  at  Liverpool 
and  sold  the  flour  there,  and  that  in  consequence  of  such  damage  the 
flour  sold  for  less  price. 
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Appellant  by  his  counsel  asked  the  court  to  exclude  the  testimony 
from  the  consideration  of  the  jury  as  being  incompetent,  ^hich  was 
refused  and  exception  taken.  This  evidence  tended  to  prove  the 
respondent's  side  of  the  issue.  He  claimed  to  have  sold  for  the  less 
price  and  the  appellant  contended  that  he  had  sold  it  for  a  greater 
amount.  The  evidence  was  therefore  material  and  if  improperly  ad- 
mitted it  is  ground  for  reversal. 

We  can  preceive  no  ground  upon  which  its  admissibility  can  be 
successfully  maintained.  No  such  relation  between  the  appellant 
and  the  agent  of  Sibson,  Church  &  Co.,  is  shown  as  would  justify 
the  admission  of  his  declarations  against  the  appellant  nor  will  any 
presumption  in  favor  of  the  regularity  of  the  proceedings  in  the  lower 
court,  which  we  are  permitted  to  indulge  in,  supply  the  omission. 

The  evidence  given  by  Chruch  was  mere  hearsay  and  should  have 
been  excluded.  The  failure  to  do  so  was  error  on  the  part  of  the 
court  below  affecting  the  substantial  rights  of  the  appellant. 

The  objections  to  the  admission  [of  the  exhibits  ''A,"  "B,"  and 
''C,"  are  insufficient  in  the  present  state  of  the  bill  of  exceptions  to 
raise  the  points  relied  on  to  secure  a  reversal. 

But  for  the  error  in  refusing  to  exclude  the  testimony  of  Church 
the  judgment  is  reversed  and  a  new  trial  ordered . 


Oregon  Bailway  Company  v.  Bbidwsll,  et  al. 

FiUd  March  18, 1884. 

Action  tor  Condemnation  of  Land— Form  of  Verdict.— In  an  action  for  the  con> 
demnation  of  land  for  the  use  of  a  railroad  a  verdict  is  sufficient  in  form  which  finds,  in 
effect,  that  the  defendants  are  entitled  to  damages  in  the  sum  named  therein. 

The  Same— Form  of  Judgment. —In  such  action  no  iudgment  in  penonam  against  the 
plaintiff  can  be  rendered.  The  judgment  should  appropriate  the  right  of  way  to  the  plain- 
tiffs  use  after  payment  of  the  damages  assessed  by  the  jury. 

Appeal  from  a  judgment  of  the  circuit  court.  The  opinion  states 
the  facts. 

Daly  &  Btdler,  for  the  appellant. 
Iruitt  &  Johns,  for  the  respondent. 

Watson,  C.  J.  This  is  an  action  under  the  statute  for  condemn- 
ing a  right  of  way  for  a  railroad. 

The  necessity  for  the  right  of  way  and  the  damage  resulting  from 
its  establishment  were  the  only  issues  submitted  to  the  jury.     The 

{'ury  found  for  the  defendants  in  the  sum  of  two  thousand  seven 
mndred  dollars,  and  a  judgment  thereon  in  their  favor  was  entered 
in  the  common  form  for  the  recoverr  of  the  sum  found  for  them 
by  the  verdict.  The  plaintiff,  the  railroad  company,  appeals,  and 
assigns  for  error: 

1.  The  insufficiency  of  the  virdict  to  support  any  judgment. 

2.  The  improper  form  of  the  judgment  actually  entered. 

The  verdict  finds  in  effect  that  the  respondents  are  entitled  to 
damages  in  the  sum  named  therein. 
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This  finding  necessarily  includes  the  determination  of  the  issue 
as  to  the  right  of  way  being  necessary  to  the  appellants  as  well  as 
the  issue  as  to  the  amount  of  the  respondents  damages. 

The  respondents  were  not  entitled  to  any  damages  unless  the  ap- 
pellant was  entitled  to  have  the  right  of  way  condemned  to  its  use, 
and  finding  the  former  necessarily  included  a  determination  of  the 
latter:  White  v.  Bailey,  10  Mich.  155. 

The  judgment  entered  upon  the  verdict  is  not,  however,  in  proper 
form.  No  judgment  in joeraonar/i  against  the  appellant  was  permissible. 
The  oulj  judgment  the  court  was  authorized  to  render  was  one  ap* 
propriating  uie  right  of  way  to  the  appellants  use  after  payment  of 
the  damages  assessed  by  the  jury  to  the  respondents :  Oregonian 
By.  Co.  V.  Hill,  9  Or.  377. 

it  is  not  necessary  however,  to  disturb  the  verdict.  The  error 
lies  in  the  form  of  the  judgment  alone.  The  judgment  must  be  re- 
versed with  directions  to  the  court  below  to  proceed  upon  the  ver- 
dict in  conformity  with  the  views  herein  expressed. 

Judgment  reversed. 


Gammons,  Assignee,  etc.,  v.  Holman  et  al. 

Filed  March  18, 1884, 

A  Parol  Transfer  of  Goods  to  Arrive,  as  Securitt  for  a  Pre-existino  Indkbt- 
EDNESS  and  for  advances  subsequently  to  be  made,  is  valid  as  against  the  assig^nee  for  the 
benefit  of  the  creditors  of  the  transferor,  although  acstual  possession  of  such  goods  is  not 
obtained  by  the  pledgee  until  after  the  assignment  for  the  benefit  of  creditors. 

An  Assignee  for  the  benefit  of  Creditors  acquires  only  such  rights  in  the  pvop- 
erty  assigned  as  his  assignor  had  at  the  date  of  the  assignment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
county.     The  opinion  states  the  facts. 

Fred.  B.  dt  Jhomas  N.  Strong,  for  the  appellant. 
Ihayer  dt  WiUiaTns,  for  the  respondent. 

Watson,  0.  J.  The  respondents  were  draymen  engaged  in  busi- 
ness at  Portland,  Oregon,  under  the  firm  name  of  Holman  &  Co. 
The  appellant's  assignor,  Klingel,  was  dealing  in  drugs,  stationery, 
etc.,  at  the  same  place. 

The  latter  became  indebted  to  the  former  for  drayage  and  money 
advanced  for  freight  upon  goods  consigned  to  him,  but  received  by 
them  and  delivered  to  him  at  his  place  of  business,  to  the  amount 
of  several  hundred  dollars. 

Finally,  sometime  prior  to  April  19,  1882,  the  parties  entered 
into  a  parol  agreement  by  whicn  the  respondents  were  to  advance 
freight  upon  twenty-three  packages,  at  the  time  on  board  the  steamer 
Oregon  bound  for  Portland,  and  consigned  to  Klingel  at  that  place, 
and  take  and  receive  such  packages  into  their  possession  upon  their 
arrival,  and  hold  the  same  as  security  for  the  payment  of  all  his 
indebtedness  to  them,  with  power  to  sell  in  case  of  his  failure  to 
pay  off  such  indebtedness. 
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The  respondents  made  the  additional  advances  thus  stipulated  on 
said  nineteenth  of  April,  1882,  and  received  possession  of  the  goods 
on- the  arrival  of  the  steamer  three  days  after. 

In  the  meantime,  on  April  20,  1882,  Klingel  executed  an  assign- 
ment for  the  benefit  of  all  his  creditors,  covering  all  his  property, 
to  the  appellant.  The  appellant  afterwards  brought  this  action  as 
such  assignee  to  recover  the  value  of  the  property,  alleging  its 
conversion  by  the  respondents. 

The  important  ^[uestion  arising  upon  the  record  before  us  of  the 
proceedings  had  in  the  case  in  the  lower  court,  is  whether  the 
respondents  acquired  any  right  to  the  possession  and  disposal  of  the 
property,  as  against  the  appellant,  by  virtue  of  their  agreement  with 
£Iingel  and  their  act  of  taking  possession  under  it? 

Their  agreement  with  Klingel  was  a  valid  one  beyond  question, 
and  had  no  assignment  been  made  by  him  their  right  to  retain  the 
inroperty  or  dispose  of  it  for  non-payment  of  their  claim  against  him, 
after  obtaining  possession,  could  not  be  disputed :  Parshall  et  al.  v. 


Eggert,  54  N.  T.  18. 


tut  we  are  unable  to  discover  wherein  the  rights  of  the  assignee 
with  relation  to  the  property  in  such  cases  are  eithoir  greater  or 
different  than  previously  belonged  to  the  assignor. 

He  takes  the  legal  title,  nothing  more,  and  acquires  just  such 
rights  in  the  property  as  his  assignor  had  and  none  other. 

There  is  nothing  in  our  assignment  act  indicating  any  such  differ- 
ence, and  it  certainly  cannot  be  sustained  on  common  law  principles : 
Sess.  L.  1878;  Lempriere  v.  Fasley,  2  T.  B.  485.  This  case  indeed 
is  directly  in  point  and  decisive  of  the  one  under  consideration. 

The  judgment  of  the  circuit  court  must  be  affirmed. 


NOBTHEBN  PaOIFIO  TeBMINAL  Go.  V.  LOWENBEBG,  ET  AL. 

FOed  March  18, 1884, 

An  Undbrtakino  on  Appeal  Must  be  Filed  Within  Ten  Days  from  the  time  of  the 
aerrioe  of  the  notice  of  appeal    If  filed  on  the  eleventh  day,  the  appeal  will  be  dismissed. 

The  Assignment  of  Errors  in  a  Notice  of  Appeal  must  be  specific  It  is  not  sufficient 
to  state  generally,  that  the  errors  relied  on  consisted  in  admitting  or  excluding  testimony  as 
shown  by  the  bill  of  exceptions. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
county.    The  opinion  states  the  facts. 

Fechheimer  dk  AcK  for  the  appellant. 
Joseph  Simon,  for  the  respondent. 

Watson,  C.  J.  This  is  a  motion  to  dismiss  the  appeal  upon  the 
grounds: 

1.  The  notice  of  appeal  was  not  served  and  filed  in  the  lower 
court  within  the  time  allowed  by  the  statute  providing  the  mode  of 
taking  appeals  to  this  court. 
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2.  The  undertaking  for  the  appeal  was  notgiven  within  the  period 
prescribed  by  such  statute. 

3.  There  is  no  assignment  of  errors  in  the  notice  of  appeal. 
The  transcript  shows  that  the  judgment  attempted  to  oe  brought 

here  for  review,  was  entered  August  15,  1883,  and  that  the  notice  of 
appeal  was  served  on  February  14,  1884,  but  not  filed  in  the  lower 
court  until  the  day  following. 

The  notice  of  appeal,  however,  describes  the  judgment  as  having 
been  made  and  entered  August  14,  1883,  but  the  description  given 
in  the  notice  is  otherwise  sufficient  to  fully  identify  the  judgment 
and  demonstrate  the  mistake  as  to  the  date  of  its  entrv. 

The  undertaking  appears  not  to  have  been  filed  until  February 
25.  1884. 

The  only  assignments  of  error  Jn  the  notice  of  appeal,  are  that 
the  court  below  erred : 

1.  In  admitting  certain  testimony  as  is  fully  stated  in  the  bill  of 
exceptions  herein  filed. 

2.  In  excluding  certain  testimony  as  is  fully  stated  in  said  bill  of 
exceptions. 

Tne  statute  requires  the  undertaking  for  appeal  to  be  filed  with 
the  clerk  of  the  court,  from  whose  decision  the  appeal  is  sought, 
within  ten  days  from  the  service  of  the  notice:  Oivil  Code  627. 

It  is  plain  that  this  provision  was  not  complied  with  in  this  in- 
stance. The  ten  days  expired  on  February  24,  1884,  while  the 
undertaking  was  not  filed  until  the  day  after.  And  the  objection  to 
the  sufficiency  of  the  assignments  of  error  is  also  well  founded. 

The  particular  errors  relied  upon  must  be  specified.  This  has  so 
often  been  ruled  by  this  court  that  no  further  examination  of  the 
principle  seems  necessary :  State  of  Oregon  v.  McKinnon,  8  Or.  485. 

It  is  clearly  not  sufficient  to  assign  error  generally  in  admitting  or 
excluding  testimony,  as  shown  by  the  bill  of  exceptions. 

The  first  ground  stated  in  the  motion  to  dismiss  is  obviated  by  an 
inspection  of  the  record  itself. 

From  that  the  service  and  filing  of  the  notice  of  appeal  appears  to 
have  taken  place  within  the  time  prescribed  bv  the  statute. 

But  upon  both  the  second  and  third  grounds  the  motion  to  dis- 
miss must  be  sustained. 

The  appeal  is  dismissed. 
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MCGUIBE  ET  AL.   V.  LOGUS  £T  AL. 

FUed  March  S6,  1884, 
Mechanics'  Lien. — ^Evidence  held  sufficient  to  sustain  the  findings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
county.     The  opinion  states  the  facts. 

W.  T.  Bumey,  for  the  appellants. 
W.  H.  Adams,  for  the  respondents. 

LoBD,  J.  This  is  a  suit  brought  to  enforce  a  lien  under  the  pro- 
yisions  of  the  act  of  the  .le^slature  of  1874,  entitled,  "  An  act  to 
provide  for  liens  of  mechanics,  laborers,  material-men  and  others, 
and  prescribing  the  manner  of  their  enforcement."  The  plaintiffs, 
H.  D.  &  H.  P.  McGuire,  claim  a  lien  as  sub-contractors  for  painting 
in  and  about  the  construction  of  a  building  by  defendant,  Joseph 
Monroe,  original  contractor  for  defendant  Charles  Logus,  the  owner 
of  such  building. 

The  objection  is  that  the  plainti&  failed  to  notify  the  owners  of 
the  building  of  the  nature  and  extent  of  their  claim  until  after  the 
building  had  been  completed  and  accepted  according  to  the  terms 
of  the  contract,  and  thejast  payment  had  become  due  for  the  con- 
struction thereof. 

The  court  below  found  that  the  building  was  completed  and 
accepted  on  the  eighteenth  day  of  July,  1881,  and  renderea  judgment 
for  tne  defendants. 

The  question  here  is  simply  one  of  fact.  Without  goin^  into 
details  it  is  sufficient  to  say  that  we  have  examined  the  testimony 
and  reached  the  conclusion  therefrom  that  the  judgment  must  be 
affirmed. 


GiBBs  V.  Davis. 

FUed  March  26, 1884 

A  Dbvand  roB  Patmbnt  is  not  Necsssaby  to  the  Statekent  of  a  cause  of  action  by  an 
attorney  to  recover  the  reasonable  worth  of  hia  services. 

Appeal  from  a  judgment  of  the  circuit  court.  The  opinion  states 
the  facts. 

W.  W.  Oibbe,  for  the  appellant. 
W.  T.  Bumey,  for  the  respondent. 

The  Coubt.  A  complaint  alleging  the  retainer  of  the  plaintiff  as 
an  attorney  and  counsellor  at  law,  a  promise  by  the  defendant  to  pay 
the  reasonable  worth  of  the  plaintifrs  services,  the  rendering  of  cer- 
tain services  under  such  retainer,  the  subsecjuent  discharge  of  the 
plaintiff,  and  tiie  reasonable  worth  of  the  services  rendered,  states  a 
good  cause  of  action.  A  demand  of  payment  in  such  a  case  in  not 
necessary. 

Judgment  reversed. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  7,595. 

Nevada  Bank  of  San  Fbangisco  v.  Steinmetz,  Treasurer,  etc. 

In  Bank.    FOed  Map  6,  1S84. 

Nkw  Trial— Writ  of  Error— Superssdbas.— The  pendency  of  a  motion  for  m  new  trial 
operates  as  a  postponement  of  the  time  for  iSlins:  a  writ  of  eiror  and  bond  for  the  removal  of 
m  cause  to  the  supreme  court  of  the  United  States,  until  the  disposition  of  8U<^  motkn. 
The  filing  of  such  writ  and  bond  within  sixty  days  after  the  disposition  of  the  motion  for  a 
new  tiialwill  operate  as  a  supersedeas,  although  they  were  not  filed  wiUiin  8ix.ty  days  iJter 
the  rendition  of  the  judgment  complained  of. 

Motion  for  the  issaance  of  a  writ  of  mandate.  The  opinion  states 
the  facts. 

McAllister  &  Bergin,  for  the  plaintiff. 
Skirm  dk  Storey,  for  the  defendant. 

Mybiok,  J.  This  is  a  motion  by  the  plaintiff  that  a  writ  of  man- 
date issue  according  to  the  judgment  of  this  court. 

On  the  17th  day  of  November,  1882,  this  court  rendered  judgment 
in  favor  of  plaintiff  that  it  was  entitled  to  a  writ  of  mandate  as 
prayed  for.  A  petition  for  rehearing  was  denied  December  16, 1882. 
The  defendant  moved  for  a  new  trial,  which  was  denied  November 
27,  1883.    A  writ  of  error,  for  the  removal  of  the  cause  to  the  su- 

treme  court  of  the  United  States  was  allowed  and  filed  January  23, 
884,  and  on  the  same  day  a  bond,  approved  by  the  Chief  Justice 
of  this  court,  was  filed. 

It  thus  appears  that  the  writ  of  error  and  bond  were  not  filed 
within  sixtv  days  after  the  judgment  awarding  the  writ  of  mandate, 
but  were  filed  within  sixty  days  after  the  order  denying  the  motion 
for  a  new  trial.  The  point  for  determination  is,  whether  the  writ  of 
error  and  bond  operates  as  a  supersedeas.  Section  1,007,  Bevised 
Statutes,  United  States,  requires  that  the  writ  and  bond,  to  operate 
as  a  supersedeas,  must  be  lodged  in  the  clerk's  office,  where  the  rec- 
ord remains,  within  sixty  days  after  the  rendering  of  the  judgment 
complained  of. 

We  are  of  the  opinion  that,  for  the  purposes  of  the  present  mo- 
tion, the  motion  for  a  new  trial  operated  as  a  postponement  of  the 
time  for  filing  the  writ  of  error  and  bond  until  the  disposition  of 
that  motion  and,  as  they  were  filed  within  sixty  days  after  such  dis- 
position ,  a  stay  of  proceedings  on  the  judgment  was  effected. 

The  motion  is  denied. 

MoBBisoN,  C.  J.,  and  MgEjbe,  J.,  concurred. 

Thobnton,  J.     I  concur  in  the  order. 

Boss,  J.,  and  Shabpstein,  J.,  dissenting.  A  supersedeas  is  a 
statutory  remedy,  and  can  only  be  obtained  by  a  compliance  with 
all  the  required  conditions.  By  the  express  language  of  the  act  of 
congress,  in  order  io  obtain  such  supersedeas,  a  copy  of  the  writ 
of  error  must  be  lodged  for  the  adverse  party  in  the  clerk's  office, 
where  the  record  remains,  within  sixty  days,  Sundays  exclusive, 
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after  the  rendering  of  the  judgment  complained  of ,  and  giving  the 
securify  required  by  law.  In  the  present  case  it  is  not  claimed 
that  this  was  done.  Said  the  court  in  Sage  y.  Central  B.  B.  Go. 
3  Otto.  417.  *'  Time  is  an  essential  element  in  the  proceeding, 
and  one  which  neither  the  court  nor  the  iudges  can  disregard. 
If  a  delay  beyond  the  time  limited  occurs,  the  right  to  the  remedy 
is  ^one,  and  the  successful  party  holds  his  judgment  or  decree  freed 
and  discharged  from  this  means  of  staying  proceedings  for  its  col- 
lection or  enforcement." 

The  matter  being  regulated  by  the  statutes  of  the  United  States, 
we  are  unable  to  see  what  the  proceedings  on  motion  for  a  new  trial 
in  the  state  court  have  to  do  with  it.  In  our  opinion^  the  peti- 
tioner is  entitled  to  the  writ  adjudged  him. 


No.  10,964. 

People  v.  f^wAiroBD. 

DepaHmeiU  One.    Filed  May  8^  1884. 

PuBUo  Trial — Exclusion  from  Covbt-boom. — An  order  in  »  criminal  proeecution  ex- 
cluding all  persons  from  the  court-room,  except  those  connected  with  the  trial,  in  the  absence 
of  a  showing  to  the  contrary,  will  be  presumed  to  have  been  assented  to  by  the  defendant. 
The  phrase  '*  public  trial,'*  m  the  constitutional  provision  guaranteeing  to  every  one  accused 
of  crime,  the  right  to  a  public  trial  is  used  in  opposition  to  a  secret  trial.  It  does  not  mean 
that  every  person  who  sees  fit  shall  in  all  cases  be  permitted  to  attend  criminal  trials. 

Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Oale  dk  Hitchcock,  for  the  appellant. 
Attorney-General,  for  the  respondent. 

The  CouBT.  It  is  contended  by  appellant  that  the  court  had  no 
power  to  order  that  all  persons  be  excluded  from  the  court-room, 
except  the  judge,  jurors,  witnesses,  and  persons  connected  with  the 
case. 

The  constitution  of  the  state  provides  that  every  person  accused 
of  crime  shall  have  the  right  to  a  public  trial :  Const.  Art.  1  Sec.  13. 

Nbn  constat,  but  defendant,  who  was  charged  with  abducting  a 
chaste  female,  underage,  for  purposes  of  prostitution,  assented  to 
or  demanded  the  order. 

It  is  said  on  behalf  of  appellant:  First — ^It  cannot  be  presumed 
that  defendant  waived  a  constitutional  right  by  remaining  silent; 
second,  the  right  to  a  public  trial  cannot  be  waived,  because  the 
court  below  had  no  jurisdiction  to  try  defendant  otherwise  than 
publicly. 

As  to  the  first  point,  there  is  no  bill  of  exceptions  in  the  transcript, 
and  in  the  absence  of  evidence  as  to  what  took  place  when  the  oraer 
was  made,  we  cannot  presume  that  defendant  remained  silent,  but, 
on  the  contraiy,  in  support  of  the  action  of  the  court  below,  must 
presume  that  defendant  assented  to  the  order,  if  his  assent  was 
necessary  to  its  validity. 
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With  respect  to  the  second  point,  the  order  does  not  proye  that 
defendant  was  denied  a  public  trial.  The  word  public  is  used  in  the 
clause  of  the  constitution  in  opposition  to  secret.  As  said  by  Judge 
Coolej,  it  is  not  meant  that  every  person  who  sees  fit  shaU  in  sul 
cases  be  permitted  to  attend  criminal  trials.  ''  The  requirement  of 
a  public  trial  is  for  the  benefit  of  the  accused;  that  the  public  may 
see  he  is  fairly  dealt  with  and  not  unjustly  condemned,  and  that  the 
presence  of  interested  spectators  may  keep  his  triers  keenly  alive 
to  a  sense  of  their  responsibility,  and  to  the  importance  oi  their 
functions,  and  the  requirement  is  fairly  observed,  if  without  parti- 
ality or  favoritism,  a  reasonable  portion  of  the  public  is  suffered  to 
attend,  notwithstanding  that  those  persons  whose  presence  would 
be  of  no  service  to  the  accused,  and  who  would  only  be  drawn 
thither  by  a  prurient  curiosity,  are  excluded  altogether  *":  Cons. 
Lim.  Side,  p.  312. 

Judgment  affirmed. 


No.  9.24L 

Bbown  et  al.  ,  V.  Gbeene  et  al. 

DepaHment  One.    Filed  May  8, 1884, 

As  Appeal  from  an  Order  Denttno  a  New  Trial  must  'be  Taken  within  sixty  dayi 
after  the  entry  thereof. 

Service  of  Notice  of  Appeal— Filing  Undertakino. — An  undertaking  on  appeal  moitt 
be  filed  within  five  days  after  service  of  the  notice  of  appeid.  When  such  service  ib  by  maiL 
the  undertaking  must  be  filed  within  five  days  after  the  deposit  of  a  copy  of  the  notice  in  the 
post  office.  Section  1013  of  the  code  of  civil  procedure,  extending  the  time  in  which  acts  may 
be  done,  in  certain  cases,  has  no  application  to  such  case. 

The  Same— The  Transcript  must  Contain  Proof  of  the  Service  of  the  notice  of  appeal 
upon  the  opposite  party  or  his  attorney. 

Motion  to  dismiss  certain  appeals  from  the  superior  conrt  for 
Yolo  county.     The  opinion  states  the"  facts. 

Flournoy,  Mhoon  dc  Thomas^  for  the  appellants. 
McKune  and  GcUlin,  for  the  respondents. 

McKiNSTBYy  J.  This  is  a  motion  to  dismiss  appeals  from  the  jadg- 
ment  and  from  an  order  denying  a  motion  for  a  new  trial. 

The  judgment  was  entered  December  6,  1882,  and  the  order  de- 
nying a  new  trial  April  11,  1883. 

The  notice  of  appeal  was  filed  December  3,  1883,  more  than  sixty 
days  after  the  order  was  made  and  entored.  The  appeal  from  the' 
orcler  must  be  dismissed.     (C.  C.  F.  939.) 

A  notice  of  appeal  from  the  judgment  was  filed  within  one  year 
after  the  entry  of  the  judgment.  But  the  transcript  contains  no  evi- 
dence that  a  similar  notice  was  served  upon  the  adverse  party  or  his 
attorney.     (C.  C.  P.,  940.) 

At  the  foot  of  the  notice  of  appeals  are  printed  the  words  and 
figures,  ' 'Service  admitted  December  3,  1883,"  but  to  them  is  sub- 
scribed neither  the  name  of  the  adverse  party  nor  that  of  his  attor- 
ney. 
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Even  if  we  were  authorized  to  supply  the  name  of  the  attorney 
for  the  adverse  party,  the  appeal  must  be  dismissed,  because  the 
undertaking  on  appeal  was  not  filed  until  the  11th  day  of  December, 
1883,  more  than  five  days  after  service  of  the  notice. 

It  seems  to  as  very  plain  that  a  written  statement  ^'service  ad- 
mitted," signed  by  the  attorneys  of  the  respondent,  would  mean 
''personal  service  admitted.'* 

It  is  contended,  however,  that  the  service  may  have  been  by  mail, 
(G.  C.  P.,  1,012)  and  that  we  should  take  notice  that  the  attorneys 
for  one  of  the  parties  reside  in  San  Francisco,  and  the  attorneys  for 
the  other  party  in  Sacramento;  that  the  distance  between  the 
two  cities  is  eighty-six  miles.  Even  if  all  this  could  be  assumed, 
the  admission  of  service  as  of  the  third  of  December,  1883,  would 
be  an  admission  that  the  service  was  made  on  that  day.  The  service 
is  complete  at  the  time  of  the  deposit  of  the  ''similar  notice"  in 
the  post  office:  0.  C  P.,  1,013.  And  to  render  an  appeal  effectual 
for  any  purpose  the  undertaking  on  appeal  must  be  filed  within  five 
daysi^ter  service  of  the  notice  of  appeal:  C.  0.  P.,  940.  On  the 
other  hand,  if  the  service  were  not  complete  until  the  expiration  of 
eight  days  after  the  copy  notice  of  appeal  was  deposited  in  the  post 
office,  the  presumption  would  be  that  the  eight  days  had  expired  on 
the  third  day  of  December,  1883,  the  date  of  the  admission  of  service. 
Bat  that  portion  of  section  1,013  which,  in  certain  cases,  extends 
the  time  one  day  for  each  twenty-five  miles  has  no  application  when 
the  question  is  as  to  service  of  notice  of  appeal.  After  service 
of  the  notice  of  appeal  by  mail,  which,  as  we  have  seen,  i»  complete 
at  the  time  of  the  deposit  in  the  post  office,  there  is  no  given 
number  of  days  within  which  the  adverse  party  may  exercise  a  ri^ht 
or  do  an  act.  The  adverse  party  is  the  party  on  whom  the  service 
is  made.  There  is  no  reason  why  the  appellant  should  not  file  his 
imdertaking  on  appeal  within  five  days  after  he  has  deposited  the 
notice  of  appeal  in  the  post  office.  He  knows  when  it  was  deposited. 
The  right  of  the  adverse  party  to  except  to  the  sureties  begins  to 
ran  from  the  filing  of  the  undertaking,  not  from  service  of  the 
notice  of  appeal:  C.  0.  P.,  948.  Under  section  1,013  the  party 
serving  a  notice  can  never  be  a  party  adverse  to  himself. 

Appeals  dismissed* 

Boss,  J.,  and  McKee,  J.,  concurred. 
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Na  10,954. 
Feoplb  V.  TOUNG. 

Department  One,    Filed  May  8, 1884. 

BuiioLARY— Intent—Inbtructions.— The  information  charged  the  defendant  witiibur^iy 
in  feloniously  entering  the  ticket  office  of  a  railroad  with  intent  to  aommit  lareenj.  Udi, 
that  ao  instruction  that  the  defendant  could  not  be  convicted  unless  he  entered  tlie  boildiBf 
with  the  intent  to  commit  ''some  felony/*  was  properly  refused,  since  the  information  dunj^* 
ed  an  intent  to  commit  larceny. 

The  same. — One  who  enters  with  burglarious  intent,  a  room  of  a  house,  enters  the  boose 
with  such  intent.  Where  such  room  was  known  as  a  ticket  office,  it  may  be  properly  deKrib- 
ed  as  "a  building,  to  wit,  the  ticket  office." 

BuROLABY  MAT  BE  DEFINED  IN  THE  Lanouaob  of  the  penal  code. 

A  HooM  MAT  BE  CoNSTBUGTED  WITHOUT  A  PARTITION  reaching  to  the  ceiling,  and  the  ctNnt 
may  so  instruct  the  jury 

Gbbtain  iNBTBOcmoNS  Rbtiewed  and  held  cobbbot. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  cotmt)r, 
entered  upon  a  verdict  conyicting  tne  defendant  of  borglaiy,  and 
from  an  order  denying  him  a  new  trial.  The  opinion  states  the 
facts. 

GHbaon  dt  Whitmore^  for  the  appellant. 
Attorney  General,  for  the  respondent. 

Thb  Cotjbt.  The  information  charges  a  burglary,  in  that  the  de- 
fendant, and  etc.,  did  feloniously,  etc.,  enter  *'  the  building,  to  wit, 
the  ticket,  office  of  the  Central  I^acific  Railroad  CSompany,  a  ooipo- 
ration,  etc.,"  with  intent  then  and  therein  to  commit  larceny. 

The  evidence  showed  that  the  outer  door  of  the  house  at  the  rail- 
way station  led  into  a  waiting-room  for  passengers,  and  in  this  room 
was  a  door  leading  into  an  inner  room — ^the  "  ticket  office** — ^from 
which  the  evidence  tended  to  prove  the  goods  were  stolen. 

1.  The  information  charged  an  intent  to  commit  larceny.  The 
court  was,  therefore,  justified  in  refusing  to  charge  the  jxjjj  that  de- 
fendant could  not  be  convicted,  unless  he  entered  the  building  known 
as  the  ticket  office  with  intent  to  commit  "some  felony.**  The  charge 
would  have  been  error  against  defendant,  since  it  would  imply  that 
he  could  be  convicted  if  he  entered  with  intent  to  commit  any  felony. 

2.  The  court  did  not  err  is  refusing  to  charge  that  if  defendant 
conceived  the  purpose  of  stealing  after  he  entered  the  toaUing-room^ 
nor  in  charging  that  if  the  ticket  office  was  a  room  or  apartment, 
and  defendant  entered  it  with  felonious  intent,  the  jury  should  find 
him  guilty.  One  who  enters  with  burglarious  intent  a  room  of  a 
house  enters  the  house  with  such  intent:  2  Bish.  Or.  L.  97;  2 Whar. 
1636,  and  cases  there  cited;  State  v.  Scripture,  42  N.  H.  485;  4 
Black.  Com.  226.  Here,  where  the  room  in  a  building  was  known 
as  the  ticket  office  it  was  properly  described  as  a  '*  building,  to 
wit,  the  ticket  office.*'  If  the  room  was  in  the  house,  and  the  house 
was  a  building,  a  felonious  entry  into  the  room  was  a  felonious  entry 
into  the  building,  since  burglary  consists  not  of  entry  alone  bat  of 
felonious  entry. 

3.  The  court  was  asked  by  defendant  to  charge:  '' The  posiiion 
of  the  room  mentioned  in  the  testimony  as  the  ticket  office  is  not  a 
room  sufficient  to  sustain  the  allegation  of  the  information,**  etc 
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Of  eonrse  the  position  of  a  room  is  not  a  room,  bnt  the  court  could 
not  be  required  so  to  tell  the  jury. 

4.  There  was  no  error  in  giving  the  definition  of  burglary  laid 
down  in  section  459  of  the  penal  code. 

6.  The  court  did  not  err  in  charging  that  to  constitute  a  room 
the  partition  between  it  and  the  rest  of  the  house  need  not  extend 
to  the  ceiling  or  roof  of  the  house,  but  that  a  partition  eight  or  nine 
feet  high  from  the  floor  would  be  a  sufficient  partition.  This  was  not 
charging  a  fact,  (the  facts  were  left  to  the  jury),  but  stating  that  a 
room  may  be  constructed  without  a  partition  reaching  to  the  ceiling, 
etc. 

6.  The  charge  as  to  drunkenness  was  given  conditionally,  the  jury 
being  cautioned  that  they  alone  were  to  determine  whether  there  was 
evidence  on  that  subject.  Besides,  there  was  evidence  that  the  de- 
fendant had  been  drinking  before  the  alleged  crime  was  committed. 

7.  The  jury  were  properly  told  that  the  case  must  be  decided  by 
reference  to  the  evidence  bearing  upon  the  issues,  and  that;  it  was  of 
no  consequence  whether  defendant  was  married  or  single,  etc. 

Judgment  and  order  affirmed. 


No.  9,117. 

BouoH  V.  Simmons. 

In  Bank,    Filed  May  9,  IS84. 

AonoN  TO  Quisr  Titlb  — Alleqations  or  Complaint.— A  complaint  to  qaiet  title  is  suffi- 
cient,  whicH  alleges  ownership  in  the  plaintifif  in  the  land  in  controversy^  and  that  the  defen- 
dant daims  an  estate  or  interest  therein  adverse  to  him,  which  claim  is  without  right,  and 
that  defendant  has  no  estate,  right,  title  or  interest. 

Appeal  from  a  judgment  of  the  superior  court  for  Siskiyou  coun- 
ty, entered  in  favor  oi  the  defendants.     The  opinion  states  the  facts. 

W.  H.  H.  Bart,  for  the  appellant. 
OUlis  and  Edgerton,  for  the  respondent. 

The  Coxtbt.  The  complaint  alleges  that  plaintiff  is  the  owner  or  in 
possession  of  the  easterly  eleven  and  forty-two  one-hundredths  acres 
of  the  Colonel  Limberger  Placer  Mine,  and  that  defendant  claims 
an  estate  or  interest  therein  adverse  to  the  plaintiff,  which  claim  is 
without  right,  and  that  defendant  has  no  estate,  right,  title  or  inter- 
est in  the  said  eleven  and  fortv-two  one-hundredtns  acres,  etc.  A 
general  demurrer  to  the  complaint  was  sustained  by  the  superior 
court.     This  was  error. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  overrule  the  defendant's  demurrer  to  the  complaint. 
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No.  9,U6. 

Rough  v.  Booth. 

In  Bank.    Filed  May  9,  1884. 
Judgment  Reversed  on  authority  of  Rough  v.  SimmonB,  ante. 

Appeal  from  a  judgment  of  the  superior  court  of  Fiskijou  countj 
entered  in  favor  of  the  defendant.  The  facts  in  this  case  are  similar 
to  those  of  Bough  v.  Simmons,  ante. 

W,  H,  H.  Hartf  for  the  appellant. 
Oillis  and  Edgerton,  for  the  respondent. 

The  Ooubt.     On  authority  of  Boush  y.  Simmons,  No.    9,117, 

i'udgment  reversed  and  cause  remanded,  with  direction  to  the  court 
)elow  to  overrule  defendant's  demurrer  to  the  complaint. 


No.  8,350. 

Bonnet  v.  Crrr  and  County  of  San  FRANCiaoo. 

In  Bank.    Filed  Map  10,  1884. 

AocEFTANCE  OF  STREET.— SIDEWALKS.— RoADW AT. —Under  section  21  of  the  act  of  1866  the 
power  of  acceptance  of  a  street  by  the  board  of  supervisors  of  the  dty  and  ooonty  of  Sea 
Francisco  is  not  limited  to  the  roadway,  but  may  include  the  sidewalk.  After  the  accept- 
anoe  of  a  street  the  expense  of  repairing  the  sidewalks  thereof  must  be  borne  hy  the  city  and 
county. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

William  Craig,  for  the  appellant. 
C.  H.  Parker ,  for  the  respondent. 

Myriok,  J.  The  plaintiff  had  a  contract  for  the  constraction  of 
asphaltum  sidewalks  on  Montgomery  street,  between  Jackson  and 
Pacific  streets,  in  the  city  and  county  of  San  Francisco. 

On  streets  not  accepted  the  expense  of  constructing  and  repairing 
sidewalks  is  to  be  borne  by  property-owners;  on  accepted  streets 
the  expense  is  to  be  borne  by  tlie  city  and  county.  Before  the  com- 
mencement of  the  proceedings  resulting  in  the  contract  with  plaintiff, 
the  portion  of  Montgomery  street  above  specified  had  been  accepted. 

The  argument  of  appellant's  counsel  is  that  when  the  statnte  of 
the  state  and  the  ordinance  of  the  board  of  supervisors  speak  of 
^'street"  they  mean  "roadway."  Section  21  of  the  act  of  1866 — 
statutes  1865-66,  p.  550 — reads:  **  When  any  street  or  portion  of  a 
street  has  been  or  shall  hereafter  be  constructed  to  the  satisfaction 
of  the  committee  on  streets,  etc.,  of  the  board  of  supervisors,  and  of 
the  superintendent  of  public  streets,  etc.,  and  shall  have  a  brick 
sewer  constructed  therein,  under  such  regulations  as  the  said  board 
shall  adopt,  the  same  shall  be  accepted  by  the  board  of  supenrisore, 
and  shall  thereafter  be  improved  by  the  city,  etc.  *  *  *  Provi- 
ded, that  the  board  of  supervisors  shall  not  accept  of  any  portion  of 
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the  street  less  than  the  entire  width  of  the  roadway,  including  the 
curbing  and  one  block  in  length,  or  one  entire  crossing."  To  hold 
that  the  word  ''street"  in  the  body  of  the  section  means  "road- 
way "  would  make  the  proviso  meaningless.  When  it  is  said  that  the 
board,  upon  certain  conditions,  may  accept  a  street,  but  shall  not 
accept  any  portion  of  it  less  than  the  entire  width  of  the  roadway,  it 
is  very  plain  that  the  street  it  is  authorized  to  accept  may  be  wider 
than  the  roadway;  in  other  words,  that  it  may  include  the  sidewalks. 
And  we  see  nothing  in  the  ordinance  in  question  manifesting  the 
intention  to  limit  the  acceptance  of  the  street  in  question  to  the 
width  of  the  roadway. 

Judgment  and  order  a£Srmed. 

Shabpstein,  J.,  MoBBisoN,  0.  J.,  and  Boss,  J.,  concurred. 


No.  7,453 

Santa  Obuz  Bailboai)  Gohpant  v.  Spbboeles. 

In  Bank,    Filed  May  U,  I884, 
AflSESBMENT  ON  FULLT  PAID  UP  StOCK— DlSSENTINO  OPINION  OP  THORNTON,  J. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Gruz 
county,  entered  in  favor  of  the  defendant.  The  facts  are  stated  in 
the  opinion  of  the  majority  of  the  court,  reported  in  2  West  Goast 
Bep.  752. 

(7.  B.  Younger,  for  the  appellant. 

Jarboe  dk  Harrison  and  Craig,  for  the  respondent. 

Thobnton,  J.  I  dissent:  I  adhere  to  the  opinion  filed  in  this  case 
on  the  thirtieth  of  June,  1882,  and  I  desire  to  add  to  it  what  follows: 

The  limitation  in  the  first  subdivision  of  section  332,  G.  G.,  is 
not  changed  by  the  provisions  of  section  333  so  as  to  allow  a  recov- 
ery here.  The  purpose  of  this  latter  section  is  to  authorize  an 
assessment  when  any  portion  of  a  previous  assessment  remained 
unpaid. 

Now  that  is  not  the  case  here.  It  does  not  appear  that  there  was 
any  portion  of  any  previous  assessment  remaining  unpaid.  The 
casus  legis  not  appearing,  it  is  the  same,  as  far  as  regards  the  case 
under  consideration,  as  if  it  did  not  exist. 

Gonceding,  then,  that  an  assessment  may  be  levied  in  cases  of  the 
subscribed  capital  stock  to  pay  a  portion  of  a  previous  assessment 
remaining  unpaid,  no  such  state  of  things  appearing  herein,  the 
assessment  sued  on  as  to  this  defendant,  who  has  paid  for  his  stock 
in  full,  is  invalid. 

There  is  no  reason  to  hold  that  the  provisions  of  section  333, 
which  constitute  a4imitation  on  section  332,  enlarge  in  any  way  the 
provisions  of  the  last-named  section  any  further  than  conceded 
above.  I  have  examined  with  much  care  the  case  of  Sullivan  v. 
Triunfo  M.  Go.,  reported  in  39  Gal.  469.  The  question  herein  con- 
sidered was  not  made  in  that  case.     Gertainly  it  was  not  raised  or 
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discussed  by  counsel.  No  such  objection  as  is  here  made  to  the 
validity  of  the  assessment  was  made  in  that  case.  Nor  do  I  think 
it  was  passed  on  by  the  court.  The  act  of  1864,  under  which  the 
assessment  under  consideration  in  the  case  cited  was  levied,  has  no 
provisions  similar  to  those  in  section  332.  The  difference  between 
the  two  systems,  viz.,  that  created  by  the  act  of  1864,  and  that 
created  by  the  civil  code,  is  plainly  apparent.  The  court  in  the 
Sullivan  case  held,  substantially,  that  the  act  of  1864  repealed  the 
act  of  1853,  and  did  away  witn  all  the  limitations  and  restrictions 
in  the  act  of  1853.  It  left  the  power  to  levy  asseissments  witfaont 
limit,  except  the  restriction  on  the  power  to  levy  one  assessment 
when  any  portion  of  a  previous  assessment  remained  unpaid. 

The  decision  amounts  to  this  only,  that  the  power  of  assessment 
was  not  limited  by  the  amount  of  the  capital  stock  by  the  act  of 
1864.  This  may  be  admitted  ta  be  correct  under  the  provisions  of 
the  act  of  1864,  because  this  act  contains  no  such  restrictions  as  are 
set  forth  in  section  332,  0.  C,  or  the  tenth  section  of  the  act  of 
1853,  this  last  section  having  been  repealed  by  the  act  of  1861^. 

To  explain  my  meaning  more  fully :  In  the  case  cited  the  court 
remarked  as  follows:  ''We  express  no  opinion  as  to  whether  the 
provisions  of  the  act  are  applicable  to  calls  or  assessments  for  sub- 
scriptions to  the  capital  stock.  The  question  does  not  arise  in  this 
case,  for  we  infer  from  the  complaint  that  the  stock  was  issued  in 
the  usual  mode  of  mining  corporations :  that  is,  the  stock  was  issued 
to  the  owners  of  the  mine  in  proportion  to  their  several  interests 
therein."  The  point  as  to  which  the  court  expresses  no  opinion  is 
this,  whether  the  provisions  of  the  act  of  1864,  in  regard  to  assess- 
ments, include  assessments  for  the  subscribed  capital  stock.  That 
act  authorizes  the  "trustees*  of  any  corporation'  *  *  *  "to 
levy  and  collect  assessments  upon  the  capital  stock  thereof,  for  the 
purpose  of  paying  the  proper  and  legal  expenses  of  such  corpora- 
tion. The  question  might  arise  whether  the  words  ' '  proper  and 
legal  expenses  of  such  corporation"  included  the  subscription  to  the 
capital  stock.  This  is  the  question  which  I  understand  the  court  in 
the  case  referred  to  decline  to  express  any  opinion  on.  The  remark 
following  the  statement  that  the  question  did  not  arise  in  the  ease, 
may  be  interpreted  to  mean  that  the  capital  stock  in  that  case  was 
fully  paid  up  for  the  reason  given.  Concede  this  to  be  the  meaning, 
and  it  only  amounts  to  this,  that  if  the  capital  stock  was  fully  paid, 
yet  the  act  authorizes  assessments  for  the  purpose  of  paying  the 
proper  and  legal  expenses  of  the  corporation;  the  power  to  levy  and 
collect  assessments  having  under  this  act  no  such  limit  as  the  full 
payment  for  the  subscribed  capital  stock.  This  limit,  in  my  opinion, 
IS  found  in  section  332,  and  is  not  in  the  act  of  1864.  I  express  no 
opinion  as  to  the  question  discussed  in  this  opinion,  in  regard  to 
mining  corporations.  It  is  unnecessary  to  do  so,  and  I  therefore 
forbear  to  say  anything  in  relation  to  such  corporations. 

I  am  still  of  opinion  that  the  judgment  of  the  court  below  is 
without  error  and  should  be  affirmed. 

MoEee,  J.,  and  Mtbiok,  J.,  concurred. 
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RfPAHTAW  PbOPBIKTOBS  AND  BiPABIAN  BlGHTB  ON  PbIVATB  StBBAMS. 

The  defendants  also  requested  the  trial  court  to  instruct  the  juiy  as 
follows:  "  The  plaintiffs  are  not  in  any  event  entitled  to  recover  damages 
for  the  diverting  from  Mormon  channel  any  waters  which  were  not  the 
natural  waters  of  the  Calaveras  river,  nor  for  the  diverting  of  any  waters 
in  excess  of  plaintiffs'  just  and  fair  proportion  of  the  natural  waters  of 
the  Oalaveras  river  and  Mormon  slough.     If  the  jury  believe  from  the 
evidence  that  the  defendants  caused  to  be  turned  in  and  run  down  the 
Calaveras  river,  above  Mormon  slough,  prior  to  the  erection  of  plaintiffs' 
dam,  and  until  the  first  of  June,  1877,  waters  taken  from  the  Mokelumne 
river;  and  if  the  jury  further  believe  from  the  evidence  that  the  natural 
waters  of  the  Calaveras  river  did  not  run  down  the  river  to  the  head  of 
Mormon  slough  in  sufficient  quantity  to  irrigate  plaintiffs'  land  in  the- 
spring  of  1877,  and  after  plaintiffs  had  constructed  their  dams,  then  the 
jury  should  find  for  the  defendant."    The  court  refused  to  give  these- 
instructions,  and  the  defendants  excepted.     In  regard  to  these  excep- 
tions the  supreme  court  said:  **  The  court  did  in  effect  charge  all  these* 
propositions  in  giving  the  following  requests  asked  by  defendants: 
'  Third.  In  no  event  were  the  plaintiffs  entitled  to  the  use  as  riparian 
proprietors  of  any  water  except  the  water  which  would  naturally  flow 
down  the  Calaveras  river  and  the  Mormon  slough,  and  if  the  jury  believe 
from  the  evidence  that  any  water  was  turned  into  the  Calaveras  river 
above  the  head  of  the  Mormon  slough,  at  the  request  of  the  defendants 
or  any  of  them,  from  ditches  which  drew  their  water  from  Mokelumne 
river,  then  the  plaintiffs  cannot  recover  any  damages  for  being  deprived 
of  the  use  of  the  water  which  was  so  turned  into  the  Calaveras  river. 
Fourth.  The  plaintiffs  had  not  the  legal  right  to  use  for  the  purpose  of 
irrigation  all  of  the  natural  waters  of  the  Calaveras  river  which  flowed 
down  the  Calaveras  river  and  Mormon  slough.     The  other  riparian 
proprietors  of  land  on  the  Mormon  slough  had  a  legal  right  to  use  such 
natural  waters  equally   with    plaintiffs.     The  plaintiffs  had  no  legal 
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exclucdye  right  to  use  such  natural  waters  for  the  purpose  of  irrigation  in 
excess  of  their  just  and  fair  proportion  thereof.  Ninth.  If  the  jmy 
believe  from  the  eyidenoe  that  the  def endants^  or  any  of  them»  caused  to 
be  turned  into  the  Galayeras  river,  above  the  head  of  Mormon  slough, 
waters  taken  from  the  Mokelumne  river,  and  such  waters  continued  to 
flow  down  the  Calaveras  river  from  the  middle  of  April  until  the  first  of 
June,  1877,  then  the  plaintiffs  cannot  recover  because  the  defendants 
proTcnted  them  from  using  such  waters.'  " 

With  respect  to  other  exceptions  and  objections  by  the  defendants, 
the  supreme  court  further  said:  '*An  exeeptioa  was  reserved  to  the  fol- 
lowing instruction  asked  by  the  plaintiffs:  '  Every  riparian  owner  upon 
a  stream  has  a  right  to  use,  in  a  reasonable  way,  the  water  of  said 
stream  for  domestic  purposes,  for  the  irrigation  of  bis  land,  or  for  pro- 
pelling machinery,  if  the  quantity  of  water  will  warrant  such  use  above 
the  amount  required  for  domestic  purposes.'  As  to  this,  the  counsel  for 
defendants  said:  '  The  plaintiffs  were  entitled  to  the  reasanafaLe  use  of 
the  natural  waters  of  the  Mormon  slough.  By  reasonable  use  is  meant 
reasonable  qitantUy  as  well  as  reasonableness  in  the  manner  of  its  use. 
The  vice  of  the  instruction  is  that  the  right  to  use  the  water  is  qualified 
by  the  reasonable  Tnanner  of  its  use,  and  not  by  an  unreasonableness  in 
respect  to  the  guan<%  used. '  In  our.  judgment,  the  criticism  ol  the 
learned  counsel  is  not  warranted.  It  savors  of  hypercritidisni.  The 
instruction  as  given  embraced  qxiantUy  as  well  as  manner.  We  do  not 
see  that  any  injury  was  done  to  the  defendants  in  giving  the  instroctioa 
eight,  asked  by  the  plaintiffs.  It  was  in  these  words:  '  In  the  state  of 
California  the  right  to  the  use  of  water  becomes  fixed  after  five  years' 
adverse  enjoyment  of  the  same.'  There  was  some  evidence,  in  oar 
view,  on  which  suoh  a  charge  might  be  predicated.  Further,  in  our 
opinion,  the  plaintiffs  were  entitled  to  recover  if  there  was  a  diversion, 
which  seems  to  have  been  clearly  shown.  In  fact,  the  diversion  was  not 
denied  in  the  answer,  so  that  the  charge  objected  to  was  inimfiAiirial  and 
did  no  injury." 

We  have  thus  quoted  in  full  every  instruction  of  the  trial  court,  and 
every  portion  of  the  opinion  of  the  supreme  court  in  this  case,  wMdi 
directly  or  indirectly  relates  to  the  riparian  rights  oi  riparian  owners,  or 
to  unlawful  diversion  of  water,  or  to  the  general  question  concerning 
the  right  to  use  the  water  for  purposes  of  irrigation.  All  the  other  in- 
structions as  reported,  and  all  the  remaining  portions  of  the  opinion, 
deal  exclusively  with  the  measure  of  damages  in  this  particular  case, 
how  far  the  plaintiffs  were  entitled  to  recover  for  the  value  of  the  crops 
which  they  would  have  raised  if  their  land  had  been  irrigated,  and  by 
what  evidence  that  value  could  be  established.  In  this  discussion  no 
allusion  whatever  is  made  to  riparian  rights  in  general,  nor  to  the  gene- 
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ral  right  of  a  riparian  proprietor  to  use  the  water  of  Oxe  stream  for  the 
purpose  of  irrigating  his  land. 

It  is  veiy  plain,  from  the  foregoing  description  and  quotations,  that 
the  general  qnestions  concerning  the  extent  of  private  riparian  rights, 
and  especially  concerning  the  right  to  use  the  waters  of  the  stream  for 
irrigation,  are  not  determined  by  this  case,  except  so  far  as  a  doctrine 
may  be  regarded  as  settled,  when  it  is  tacitly  accepted  by  both  the  liti- 
gant parties  at  a  trial,  and  its  correctness,  therefore,  is  not  questioned 
before  or  by  the  appellate  court.  The  instructions  of  the  trial  court, 
porporting  to  embody  the  general  rules  as  to  the  use  of  water  for  irrig!^ 
isotk  by  a  private  riparian  proprietor,  were  not  excepted  to  by  the  defen- 
dants, and  the  rules  thus  laid  down  were,  therefore,  assumed  to  be  correct 
far  1hi8  ease  by  the  supreme  court  on  appeal;  but  such  assumption  does 
not  necessarily  establish  these  rules  as  correct  for  all  cases, — does  not 
settle  them  as  general  rules  of  the  law  defining  and  fixing  the  rights 
wMch  belong  to  private  riparian  proprietorship.  There  are  other  fea- 
tures of  this  case,  as  reported,  which  prevent  it  from  being  a  final  settle- 
ment of  the  important  general  questions  under  diBcu8sit>n.  In  the  first 
place,  it  does  not  clearly  appear  in  what  relations  the  two  litigant  par- 
ties, plaintiffs  and  defendants,  were  regarded  by  the  court  as  standing 
towards  each  other; — ^whether  they  were  both  regarded  as  two  riparian 
proprietors  upon  the  same  stream,  and,  therefore,  as  having  equal  rights 
to  the  use  of  its  waters;  or  whether  the  plaintiffs  were  regarded  as  ripa- 
rian proprietors  upon  one  stream, — ^viz.,  the  Mormon  slough, — and  the 
defendants,  as  appropriating  and  diverting  the  water  of  that  stream  for 
the  benefit  of  their  land,  which  was  not  situated  upon  its  banks.  The 
Calaveras  river  and  the  Mormon  slough  might  be  regarded  as  one 
stream,  although  divided  into  two  branches,  in  which  case  the  plaintiffs 
might  be  in  the  position  of  upper,  and  the  defendants  of  lower,  proprie- 
tors on  the  single  stream.  The  instructions  of  the  trial  court  seem  to 
have  taken  this  view.  On  the  other  hand,  the  Mormon  slough  might  be 
regarded  as  a  single  stream,  and  the  plaintiffs,  as  riparian  proprietors, 
upon  it,  while  the  defendants  were  vorongfuMy  diverting  and  appropriat- 
ing its  waters,  because  they  were  not  proprietors  of  land  upon  its  banks. 
The  language  of  the  opinion  of  the  supreme  court,  already  quoted, — 
«<  Further,  in  our  opinion,  the  plaintiffiei  were  entitled  to  recover  if  there 
was  a  diversion," — ^tend  somewhat  to  sustain  this  view,  as  the  one  taken 
by  that  court. 

In  the  second  place,  the  two  instructions  of  the  trial  court,  which 
purported  to  embody  the  general  rules  concerning  the  use  of  water  for 
irrigation,  and  which  were  not  substantially  objected  to  by  the  defen- 
dants, will  be  found,  on  careful  examination,  not  to  be  entirely  harmo- 
nious; in  facty  they  are  susceptible  of  such  a  construction  as  will  make 
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them  directly  conflicting.  In  one  of  these  instructions  the  trial  court 
said:  *'  The  plaintiff  had  not  the  legal  right  to  use  for  the  purpose  of 
irrigation  all  of  the  natural  waters  of  the  Calaveras  river,  which  flowed 
down  the  Calaveras  river  and  the  Mormon  slough.  The  other  riparian 
proprietors  of  land  on  the  Mormon  slough  had  a  legal  right  to  use  such 
natural  waters  equally  with  the  plaintiffs.  The  plaintiffs  had  no  legal 
exclusive  right  to  use  such  natural  waters  for  the  purpose  of  irri^ifation 
in  excess  of  their  just  and  fair  proportion  thereof."  It* will  be  noticed 
here,  in  confirmation  of  what  we  have  already  said,  that  the  court  does 
not  say  '*  the  other  riparian  proprietors  of  land  on  the  Mormon  slough, 
and  on  the  Calaveras  river,  had  a  legal  right  to  use  the  waters  equally 
with  the  plaintiffs. "  It  thus  fails  to  show  clearly  whether  the  plaintiffs 
and  the  defendants  were  regarded  as  riparian  proprietors  on  the  same 
stream.  But,  passing  by  this  criticism,  the  instruction  furnishes  a  plain, 
definite  rule.  It  places  the  rights  of  all  riparian  proprietors  to  use  the 
stream  for  irrigation  upon  a  perfect  equality;  no  proprietor  has  any 
advantage  or  superior  right  to  use  the  water  for  such  purpose,  by  reason 
of  his  being  located  higher  up  on  the  stream  than  others.  This  rule 
clearly  and  unequivocally  distinguishes  between  the  use  of  water  for 
irrigation,  and  its  use  for  so-called  natural  purposes,  viz.,  domestic  pur- 
poses and  watering  of  stock.  By  this  rule  the  right  of  every  riparian 
proprietor  to  use  the  water  for  irrigation  is  limited,  regulated  and  con- 
trolled by  the  equal  right  of  every  other  proprietor  on  the  same  stream 
to  use  its  waters  for  similar  purposes. 

It  will  be  remembered  that  the  common  law  doctrines  distinguish  be- 
tween certain  uses  of  water  called  natural  and  all  others.  It  is  the 
settled  rule  that  while  a  riparian  proprietor  must  use  the  water  in  a  rea- 
sonable manner  and  to  a  reasonable  amount,  he  is  entitled  to  take  all  of 
the  water  which  is  reasonably  necessary  in  manner  and  amount  to  supply 
his  natural  purposes — ^namely,  his  domestic  purposes  and  the  watering 
of  his  stock,  even  if  so  much  of  the  water  of  the  stream  is  thus  consumed 
that  there  is  not  a  sufficient  amount  left  flowing  in  its  channel  to  supply  the 
similar  uses  of  the  proprietors  below  him.  In  this  single  respect  the 
common  law  gives  a  natural  superiority  of  right  to  a  proprietor  hig^her  up 
the  stream  over  one  lower  down;  but  the  superiority  is  strictly  confined 
to  the  natural  uses  of  domestic  purposes  and  watering  stock.  ^  The  real 
question  to  be  determined  is,  whether  the  irrigation  of  lands  is  one  of 
these  natural  uses,  standing  upon  the  same  footing  vrith  domestic  uses 
and  the  watering  of  stock.  The  instruction  quoted  above  most  unequi- 
vocally answers  this  question  in  the  negative,  and  gives  one  proprietor 
no  preference  whatsoever  over  the  other  proprietors  in  the  use  of  the 
stream  for  the  purpose  of  irrigation.   The  second  instruction,  to  which  we 

*  Seererrea  v.  Knipe,  28  CaL  341,  344,  per  Currey,  J. ' 
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haTe  referred,  seems  to  put  irrigation  on  the  same  footing  with  domestic 
purposes.  This  instruction  was  as  follows:  ' '  Eveiy  riparian  owner  upon 
a  stream  has  a  right  to  use,  in  a  reasonable  way,  the  water  of  said  stream 
for  domestic  purposes,  for  the  irrigation  of  his  land,  or  for  propelling 
machinery,  if  the  quantity  of  water  will  warrant  such  use  above  the 
amount  required  for  domestic  purposes."  So  far  as  this  instruction  can 
be  construed  as  laying  down  any  rule,  it  plainly  seems  to  place  irriga- 
tion and  domestic  purposes  upon  the  same  footing,  and  if  so,  it  is  con- 
flicting with  the  doctrine  announced  in  the  other  instruction  previously 
quoted.  We  have  thus  analyzed  these  instructions  and  the  rules  which 
they  purport  to  embody,  for  the  purposo  of  showing  that,  although 
tacitly  adopted  by  the  supreme  court,  because  not  objected  to  on  the 
trial,  they  do  not  furnish  any  authoritative  and  final  settlement  of  the 
questions  Jat  issue.  The  instruction  last  above  quoted  is  open  to  the 
gravest  criticism;  it  mingles  up  subjects  entirely  unlike.  The  use  of 
water  for  "  domestic  "  purposes,  necessarily  consumes  it.  And  yet,  if 
the  manner  and  amount  are  reasonable,  the  proprietor  may  use  and 
thereby  consume  all  that  is  reasonably  necessary,  under  the  circumstan- 
ces, even  though  the  natural  flow  of  the  stream  is  thus  so  diminished  that 
there  is  not  left  a  supply  for  the  proprietors  below.  The  use  of  water 
for  irrigation  also  consumes  it.  It  has  been  claimed  that  irrigation  is  a 
natural  use,  and  that  the  right  of  a  proprietor  to  use  and  consume  water 
for  irrigation  is  the  same  in  nature  and  extent  as  the  right  to  use  and 
oonaume  it  for  domestic  purposes  and  for  the  watering  of  stock. 

But,  on  the  other  hand,  the  use  of  water  for  propelling  machinery 
does  not  consume  it.  The  settled  doctrines  of  the  common  law  allow  a 
riparian  proprietor  to  use  the  water  of  a  stream — the  whole  stream  if 
needed — as  it  passes  through  his  land,  for  the  purpose  of  propelling  ma- 
chinery, provided  he  returns  the  water  undiminished  in  quantity  and  un- 
deteriorated  in  quality,  into  the  natural  channel  of  the  stream  before  it 
leaves  his  own  land  and  enters  that  of  the  proprietor  next  below  him.  Such 
a  use  for  propelling  machineiy,  under  these  limitations,  cannotpossiblyin. 
jure  the  other  riparian  proprietors  either  above  or  below  him  on  the  same 
stream.  There  is,  therefore,  no  analogy  between  the  use  of  water  for  pro- 
pelling machinery,  and  its  use  for  domestic  purposes,  or  for  irrigation. 
These  various  uses  are  governed  by  entirely  different  rules  and  depend  upon 
entirely  different  considerations.  Our  review  of  this  case  does  not  touch 
upon  the  decision  made  by  the  supreme  court.  That  tribunal  could,  of 
course,  only  deal  with  the  questions  presented  to  it  by  the  record, — the 
questions  raised  by  the  exceptions. 

Although  this  case  of  Ellis  v.  Tone,  as  we  have  shown  by  the  forego- 
ing examination,  is  of  little  value  in  settling  the  important,  general 
doctrines  as  to  the  rights  of  private  riparian  proprietors  in  the  law  of 
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Oalifoniia,  yet  it  has  a  oertain  tendeney  towards  fluofa  a  settlemeot.  It 
plainly  distingaiBhed  between  the  oaae  of  a  stream  running  wliolly 
through  public  land,  and  ihat  of  a  stieam  bordered  by  the  lands  of 
private  owners.  Although  the  cause  of  aetion  arose  in  1877,  sevenl  yean 
after  the  civil  code  took  eifect,  no  allusion  whatever  is  made,  by  the 
court  or  the  counsel,  to  the  provisions  of  ihe  code  relating  to  water 
rights.  The  title  of  the  code  on  this  subject  seems  to  have  been  taeitly 
ignored  as  inapplicabe  to  such  a  case.  The  argument  of  the  oounael  for 
both  parties,  as  reported,  freely  cite  text  books  and  decisions  based  upon 
and  representing  the  common  law  doctrines,  but  they  do  not  oits  the 
code.  It  is  probable  tibat  the  case,  as  a  whole,  proceeded  upon  the  a»- 
sumption  that  the  Calaveras  river  and  the  Mormon  slough  mtining  out 
of  it  formed  one  stream  in  contemplation  of  law,  and  intended  to  deal 
with  the  rights  of  the  two  litigant  parties  as  though  both  were  riparian 
proprietors  upon  that  single  stream;  in  other  words,  it  intended  to  lay 
down  rules  of  law  applicable  to  two  proprietors  in  such  a  condition. 
In  regard  to  the  use  of  water  for  irrigation,  the  decision,  aa  a  whole 
seems  to  deny  the  right  of  any  riparian  proprietor  to  use  all  the  amount 
of  water  which  may  be  reasonably  necessary  to  irrigate  his  lands,  if  bj 
such  use  the  water  left  flowing  down  the  stream  is  rendered  insoiBcient 
for  the  similar  purposes  of  other  riparian  proprietors.  On  the  contnury, 
the  case  seems  to  regard  the  right  to  use  the  water  of  a  stream  for  irri- 
gation, as  belonging  alike  to  all  the  riparian  proprietors  upon  theBtieam; 
that  each  proprietor  is  entitled  to  use,  for  irrigating  his  lands,  only  eo 
much  of  the  water  of  the  stream  as  is  in  excess  over  and  above  the 
amounts  which  are  requsite  to  supply  the  similar  purposes  and  uses  of 
all  the  other  proprietors  upon  the  same  stream.  In  fact,  the  right  of 
eaeh  riparian  proprietor  upon  any  particular  stream  to  use  its  water  lor 
irrigation  must  depend,  among  other  things,  upon  the  mxe  at  the  straaa^ 
the  amount  and  volume  of  water  naturally  flovring  down  its  ehaanel,  the 
number  of  riparian  proprietors  upon  it,  the  amount  or  acreage  of  ihe 
land  entitled  to  irrigation  held  by  each  of  these  proprietors,  and  otiier 
similar  considerations.  Such  as  it  appears  to  us,  is  the  tendency  of  the 
decision  in  Ellis  v.  Tone,  although  it  cannot,  in  our  opinion,  be  said  that 
the  case  authoritatively  and  finally  decides  or  settles  any  of  these  oon- 
eluflions.  J.  N.  F. 

[to  BB  OOMTINUSD.] 
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aUPBEME  OOUBT  OF  COLOMADQ, 

Onnr  ov  Dehveb  v.  DmnucoiKii. 

JKlftl  ^pra  18,  1883.  ♦ 

liiABiUTT  OF  MoHioiFAL  Ck>spoBATiON8  FOB  f^BsuDomro  TO  Bkpaib  Hiohwats.— When 
moBlelpal  oorponUaonB  are  invested  idlAi  ezdiulve  sathority  and  control  over  the  streets  and 
bridges  within  their  corporate  limits,  with  ample  power  of  raising  money  for  their  oonstnictioii. 
hnpiovemeiit  and  r^Hur,  the  daty  is  impoeod  vpon  such  corporation,  from  the  nature  ox 
the  powers  granted,  to  keep  such  highways  in  a  reasonable  safe  condition  for  the  ordinary 
iBodeof  use  to  which  they  are  snbjected,  and  a  ooirespondlng  liabiHty  reifo  upon  them  to 
lemnd  in  daiiu«es  to  those  iniiired  by  a  neglect  to  perform  such  duty. 

Tbx  Bami—Ths  Citt  of  Ijknvbr  Bbino  Obliged  to  Kbbp  in  Rbpaib  the  streets  and 
bridges  within  its  oorpomte  Hraite,  is  impUwUy  Uable  for  any  special  damages  suffered  in 
ooBMmnce  ef  its  negieot  so  to  da 

TBI  Savb— -To  EMtiTLS  A  PLAINTIFF  TO  A  Rboovebt  FOB  SuoB  DAMA0K8  he  must  have 
vsed  reasonable  or  ordiiUKy  care,  or  such  care  as  is  usually  exercised,  under  like  circum- 
stanues,  by  persons  of  ordinary  prudence,  to  avoid  the  accident.  If  the  plaintiff's  own  tesfc^ 
mony  shows  thalt  he  brought  uie  injury  upon  himself,  by  his  own  careleasnew,  he  must  bo 
non-sotted;  otherwise,  the  proof  of  oonmbutory  negligence  must  come  from  the  defendant. 

CompBiBiTTOBT  I^mliobnob^Cabe  in  Judombnt.— -The  appellant  had  permitted  a  bridg* 
in  one  of  its  principal  thoroughfares  to  become  unsafe  for  the  ordinaiy  use  to  which  it  waa 
dailv  subjected,  ana  with  full  knowledge  of  its  wisafe  condition,  had  faued  to  either  repair  it 
or  ^Ive  any  waming  of  its  tmsafe  condition.  While  in  such  condition  the  plaintiff  attempted 
to  crass  the  bridge  with  a  load  of  rocks.  In  so  doing  iSkt  wheel  of  ms  wagon  crushed 
through  the  floor  of  the  bridge,  gdaift  down  to  the  hub,  and  while  endeavoring  to  pry  it  up, 
l»y  tiw  use  of  levers  and  fcdcrums,  ^e  timbers  gave  away  and  the  plaintiff  fell  and  oroke  ma 
leg>  Aocording  to  the  plaintiff's  testimony,  he  did  not  know  that  the  bridge  was  uBsafe; 
although  he  knew  that  it  was  much  worn  ana  would  shake  when  a  load  of  freight  was  cross- 
ing. EKld.  that  whether  the  plaintiff  was  guiltv  of  contributory  negligence  in  adopting  the 
aaeaos  used  by  him  in  attempting  to  eztrioate  his  wagon,  was  a  quesaon  for  the  jury. 

Amount  of  Damaobb  to  bb  Awabdbd  in  an  Aotion  fob  a  PKReoNAL  Injcby  is  in  the 
sound  discretion  of  the  jury,  whose  verdict  will  not  be  disturbed,  unless  it  appears  that 
tfaoy  were  influenced  by  prejudioe,  misapprehension,  or  by  some  oormpt  or  improper  con« 


Intboduction  of  Evidence- -Obdeb  of. — It  is  not  error  authorizing  a  reversal  for  the 
trial  ooort^  after  the  defendant  has  dosed,  to  permit  the  plaintiff  to  introduce  evidence  not 
in  rebuttal*  if  the  defeodaot  makes  no  effort  to  contradict  the  same. 

Appeal  from  a  judgment  of  the  district  oonrt  for  Arapahoe  county, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  tne  facts. 

John  L.  Jerome^  for  the  appellant. 

W.  8.  Decker  and  C.  W.  JVrighi,  for  the  appellee. 

Bbok,  0.  J.  The  (mncipal  question  raised  by  Hie  assignment  of 
anrOTs  and  discussed  in  the  briefs  of  ootmsel  for  both  parties  is, 
whether  an  implied  liability  rests  upon  municipal  corporations 
proper  under  the  laws  of  this  state,  to  keep  in  repair  the  streets 
and  bridges  within  their  cor^rate  limits,  and  whether  actions  lie 
i^;ainsi  uiem  at  die  suit  of  individuals  for  special  damages  suf- 
fered in  consequence  of  tibeir  neglect  so  to  do. 

It  is  coneeded  that  the  legislatare  has  not  expressly  given  such 
li^t  of  action  either  by  the  general  statute,  or  by  the  special  ohar-* 
ter  nndttr  which  ttie  city  of  I>enver  was  incorporated.  ^  The  right  to 
maintain  such  actions  for  damages  therefor,  if  it  exists,  depends 
upon  prinoiple  and  precedent. 

Judgment  was  rendered  against  the  city  in  the  court  below,  said 
upon  tiiis  appeid  its  counsel  says:  "In  seeking  a  reversal  of  this 
judgement,  tne  reasons  urged  by  appellant  may  be  submitted  undev 
two  heads : 
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1.  The  corporation  of  the  city  of  Denver  is  exempt  from  all  lii^ 
bility  to  individnals  for  special  damages  suffered  by  reason  of  fail- 
ure to  repair  streets  or  bridges.  The  ftmctions  of  the  corporation 
are  pnrely  governmental,  and  the  remedy  for  malfeasance  by  public 
officers  is  bv  indictment. 

2.  We  rely  npon  the  specific » exceptions  reserved  by  appellant  in 
the  court  below. 

Oounsel  on  both  sides  have  discussed  the  questions  involved  veij 
fully,  and  have  cited  and  rely  upon  as  precedents  supporting  tkeir 
respective  theories,  a  list  of  cases  extending  from  an  early  period 
in  the  seventeenth  century  up  to  the  present  time. 
%  The  several  propositions  of  counsel  for  the  city  upon  the  first 
ffround  for  reversal,  as  we  understand  them,  are  suDstantially  as 
follows: 

First.  That  at  common  law  no  action  for  damages  lay  against  a 
municipality  for  negligence  in  the  exercise  of  its  public  duties  or 
powers. 

Second.  The  almost  universal  rule  of  decision  is,  that  in  the 
absence  of  statute  to  that  effect,  no  such  liability  attaches  to  quad 
municipal  corporations,  such  as  counties  and  unincorporated 
towns. 

Third.  No  such  liability  is  created  by  any  statute  of  this  state,  as 
against  either  municipal  corporations,  proper  or  quasi  municipal 
corporations  while  the  powers  conferred  by  charter,  in  the  one 
case,  and  by  the  ceneral  law,  in  the  other,  respecting  the  opening 
and  maintenance  of  highways  and  tiie  building  and  repairs  of  bridges 
are  practically  the  same  in  both  cases.  No  such  liaoility  therefore 
exists  in  either  case.  Illustrative  of  the  doctrine  contended  for, 
counsel  for  appellant  says,  if  this  accident  had  occurred  upon  a 
highway  outside  the  city  limits  the  action  could  not  be  maintained 
against  Arapahoe  county. 

The  substance  of  the  whole  argument  is  that  the  courts  which  have 
held  municipal  corporations  liable  to  individuals  for  special  diunages, 
have  done  so  in  violation  of  common  law,  principles  and  precedents, 
and  without  assigning  any  logical  reasons  why,  in  absenoe  of  an 
express  statute  fixing  such  liabilicy,  the  same  rule  of  decision  should 
not  be  applied  as  in  cases  of  quasi  corporations,  against  which  it  is 
not  pretended  that  such  liability  attaches. 

Counsel  for  appellant  insists  throughout  the  entire  discussion  that 
unless  this  court  can  point  out  a  tangible  distinction  between  the 
powers,  privileges  and  duties  of  these  two  classes  of  corporations, 
under  our  statutes,  the  precedent  to  be  established  for  this  state 
respecting  their  liabilities  in  actions  of  this  character  must  be  the 
same  for  both  classes. 

As  to  this  proposition  we  are  of  opinion  that  the  argument  of 
counsel,  as  well  as  the  authorities  cited,  furnish  much  stronger 
reasons  for  maintaining  the  liability  of  ^aai  corporations,  in  view 
of  their  extended  privileges  and  powers  m  this  country,  than  for  the 
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role  of  non-liability  contended  for  as  to  mnnicipal  corporations 
proper. 

Tne  line  of  reasoning  employed^  if  pursued  to  the  extent  insisted 
upon,  would  compel  us  to  decide  what  may  be  an  open  question  in 
this  state,  and  one  not  presented  by  the  record  before  us,  viz: 
Whetiier,  under  the  statutes  of  tiiis  state,  a  county  is  liable  to  an 
individual  for  injuries  resulting  to  him  or  his  property  from  neglect 
of  the  county  authorities  to  repair  a  bridge  or  highway.  It  is  suflGi- 
cient  to  say  that  we  do  not  consider  it  eitner  necessary  or  proper  to 
decide  that  question  in  this  case. 

That  Qtuut  corporations,  such  as  counties  and  unincorporated  towns 
and  villages,  did  not  incur  such  liabUitv  by  the  rules  of  the  common 
law  is  clear  from  the  decisions  of  the  English  courts.  It  is  likewise 
true  that  the  same  rule  of  decision,  with  few  exceptions,  has  been 
foUowed  in  this  country  as  to  this  class  of  corporations. 

The  doctrine  seems  to  have  been  first  announced  in  the  court  of 
King's  Bench,  in  1788,  in  the  case  of  Bussell  and  others  v.  The  Men 
dweOing  in  the  county  of  Devon,  reported  in  2d  term  reports,  667. 

The  wagon  of  the  plaintiffs  was  damaged  in  consequence  of  a 
county  bridge  being  out  of  repair,  and  they  brought  suit  for  dama^ 
against  the  inhabitants  of  the  county.  It  was  held  that  the  action 
could  not  be  maintained,  the  ground  of  the  ruling  appearing  to  be 
thai  the  county  was  not  a  corporation,  and  had  no  corporate  fund  or 
estate  out  of  which  a  judgment  for  damages  could  be  satisfied;  if 
collected  out  of  the  private  estate  of  one  or  more  individuals,  all  the 
other  inhabitants  would  be  liable  to  contribute  their  respective  pro- 
portions, and  this  would  give  rise  to  a  multiplicity  of  suits  for  reim- 
bursement; that  even  if  tne  county  could  be  regarded  as  a  corpora- 
tion, the  principle  that  damM^es  cannot  be  recovered  against  the 
corporators  in  tneir  individual  capacity,  would  prevent  a  recovery; 
also  that  there  was  no  precedent  for  tiie  recovery  of  a  judgment 
under  such  circumstances,  save  where  the  legislature  had  given  a 
remedy. 

We  perceive  nothing  in  the  grounds  assigned  for  denying  the  right 
of  action,  or  in  the  reasoning  of  the  court,  to  warrant*^ an  inference 
that  such  an  action  would  not  lie,  at  common  law,  against  a  muni- 
cipal corporation,  as  to  which  the  obstacles  mentioned  in  that  case 
did  not  exist.  The  almost  necessary  inference,  from  the  language 
of  the  court,  would  seem  to  be  the  other  way.  We  have  examined 
a  number  of  the  English  cases  cited  in  the  briefs  of  counsel,  and 
find  that  the  right  of  action  by  individuals,  against  chartered  muni- 
cipal corporations,  for  damages  sustained  in  consequence  of  a  failure 
to  repair  public  immovements  were  usually  upheld. 

It  was  held  in  Henly  v.  The  Mayor  of  Lynne,  5  Bing.  91,  that 
the  corporation  of  the  borough  of  Lynne,  under  the  ^erms  of  its 
royal  charter,  was  liable  to  an  individual  whose  property  had  been 
daonaged  by  an  overflow  of  the  sea,  caused  by  the  neglect  of  the 
corporation  to  repair  certain  banks,  mounds  and  sea-walls. 
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Ajioiher  leading  English  oase,  holding  tiiat  a  ohartned  oorpom* 
tion  was  liable  for  neglect  to  perform  duties  enjoined  by  the  charter^ 
was  Mersey  Dooks  v.  Qill,  and  Mersej  Dodcs  ▼.  Fiaxoe»  (teied 
together  in  one  aotion),  11  House  of  Lcnrds  oases,  686. 

PlaantiflB  were  the  owners  of  a  cargo  of  gnano,  and  when  the  ship 
oarrying  it  arriTod  at  the  port  of  Liyerpool,  in  endeaTorin^  to  mrtar 
one  of  the  doeks,  it  stmok  against  and  beoame  imbedded  in  a  lar|^ 
bank  of  mad  which  had  negligently  been  permitted  to  aooumolato 
at  the  entrance,  and  the  ship  and  cargo  were  damaged  in  coBse* 
qnence. 

Mr.  Justice  Blackbnm  delivered  the  jmnt  opinion  of  tiie  jadgea 
who  heard  tiie  argnments,  reviewed  a  long  list  of  cases  bearing  on 
the  <}Qestions  raised,  and  held  that  defendants  were  liable.  This 
opinion  was  approved  bj  the  honse  of  lords. 

The  basis  of  the  recovery  in  these  and  similar  oases  seems  to  banre 
been,  that  the  privileges  and  emoluments  granted  by  the  ehartors 
oonstitntod  a  consideration  for  the  performance  of  tiie  duties  im** 
posed  upon  the  corporations,  and  by  the  voluntary  aoceptanoe  of  Ike 
charters,  the  corporations  had  bound  themselves,  in  the  nature  of  a 
contract,  to  the  performance  of  such  municipal  duties. 

In  Henly  v.  Mayor  of  Lynne,  aupra^  the  royal  charter  cast  ujpom 
the  corporation  the  burden  of  maintaining  and  repairing  sea  waUs^ 
and  other  public  improvemento,  which  formerly  devolved  upon  the 
crown.  As  a  consideration  for  the  performance  of  the  duties  im« 
posed,  valuable  franchises  and  property  rights  were  conferred  npoA 
the  corporation.  It  was  considered  in  that  case  tiiat  the  aooeptanoe 
of  the  grant  was  the  equivalent  of  a  contract  voluntarily  entored 
into  by  the  corporation  to  make  the  repairs. 

When  the  Mersev  Docks  cases,  auprtiy  were  before  the  house  of 
lords,  the  Lord  Onanoellor,  Oranworth,  referred  to  the  case  of 
Pamaby  v.  The  Lancaster  Canal  Company,  11  A.  &  E.  223,  whwe 
it  was  held  that  the  trustees,  having  the  right,  by  virtue  of  their 
charter,  to  levy  tolls  for  their  own  profit,  in  consideration  of 
making  a  dock  or  canal,  the  common  law  imposed  upon  them  the 
duty  of  taking  reasonable  care  to  keep  it  in  sudi  repair  that  those 
choosing  to  navigate  it  might  do  so  without  danger  to  their  lives  or 
property^  He  then  stated  that  the  only  difference  between  the  latter 
case,  and  Uie  appeids  under  consideration ,  was  that  the  appeUaata 
here,  in  whom  the  docks  were  vested,  did  not  collect  tolls  for  their 
own  profit,  but  merely  as  trustees  for  the  benefit  of  ttie  public, 
adding:  ''I  do  not,  however,  think  that  this  makes  any  dixmeoce 
in  principle  in  respect  to  their  liability.  It  would  be  a  straa^ 
distinction  to  persons  coming  with  their  ships  to  diffsrsnt  ports  of 
this  country,  that  in  some  ports,  if  they  sustain  damage  by  the 
n^ligence  of  those  who  have  tiie  management  of  the  docks,  tfaev 
will  be  entitled  to  compensation,  and  in  others  they  will  not;  soch 
a  distinction  arising,  not  from  any  vissible  diffMrenee  in  the  docks* 
themselves,  but  from  some  municipal  difference  in  the  ooostitQlMMi^ 
of  the  bodies  by  which  the  docks  are  managed." 
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Mr.  JnatkiB  BlaoUbani»  on  die  aotkontjr  of  Ooe  ▼.  Wim»  5  Best 
A  8.  440|  'lagw  of  ooTpoxattosis  like  tiie  liyerpool  Dooka,  formed  for 
tndiag  and  otiier  purposes,  that  though  the j  act  withoat  reward  to 
tfaemeelTes,  yet  in  their  vexj  nature  they  are  snbstitiitions  on  a 
larger  scale  for  individoal  enterprise.  He  then  lays  down  the  fol- 
lowing rale  in  reepeet  to  their  liability :  ^^We  think  that  in  the 
abeeoce  of  anything  in  the  statntes  (which  create  soch  corpora* 
lioM),  showing  a  contrary  intention  in  the  legislature,  the  true  role 
of  oenstmction  is  that  tfaie  legislatiire  intended  that  the  liability  of 
corporations  thns  substitnted  for  individuals  shonld,  to  the  extent 
of  their  corporate  funds,  be  co-extensive  with  that  imposed  by  the 
gcperal  law  on  the  owners  of  similar  works.*'  The  justice  farther 
•aid  that  if  the  legislature  had,  by  express  enactm^it  or  necessary 
intendment,  Miactod  that  the  trustees  ot  &e  Liverpool  Docks  should 
not  be  subject  to  such  liability,  it  would  be  an  end  of  the  question, 
or  if  it  were  enacted  that  none  of  the  revenues  received  should  be 
implied  to  the  purpose  of  discharging  liabilities  of  the  corporation, 
it  wonld  go  far  to  show  that  the  fegulature  intended  that  it  should 
not  be  liable. 

Other  actions  of  the  same  character  were  sustained  upon  similar 
grounds. 

In  tiie  case  id  the  Mayor  of  Lynn  v.  Turner,  Oowper  86,  an  action 
fbr  damages  was  brought  against  the  corporation  for  not  repairinff 
and  cleansing  a  certain  Gteek,  into  which  the  tide  of  the  sea  had 
been  accustomed  to  flow  and  reflow.  By  reason  of  the  neglect  to 
lepaup,  as  had  been  tiie  custom  from  time  immemorial,  the  sea  was 
prevented  from  flowing  therein,  the  creek  became  unuavigable  and 
flie  plaintiff  was  obliged  to  carry  his  corn  round  about.  The  opin- 
ion of  Lord  Mansfield  bases  the  liability  of  the  corporation  upon 
tlie  ground  of  prescription,  inferred  from  the  fact  that  they  had 
been  accustomed  to  repair  from  time  immemorial.  He  adds  that  it 
mudit  be  the  very  condition  and  terms  of  their  creation  and  charter. 

Upon  due  consideration  of  these  and  other  cases,  we  are  of  opin- 
ion that  sufficient  similarity  exists  in  the  franchises  conferred  upon 
municipal  corporations  by  our  statutes,  with  those  granted  by  char- 
ter under  Snjpiah  laws  to  bring  our  corporations  within  tiie  rule  of 
the  common  law  respecting  duties  and  habilities. 

mie  diflsrences  between  franchises  conferred  by  royal  charter,  on 
the  one  hand,  and  by  our  statutes  on  the  other,  relate  more  to  titie 
CKtent  of  the  privileges  granted,  tiian  to  the  powers  conferred. 

Lnpoiiant  i>owQrs  and  valuable  b^iefits  are  granted  in  both 
jnstances^  and  in  neither  instance  are  they  forced  upon  such  corpora- 
tkoiuk  Taking  the  mostoonservative  view,  they  are  voluntarily  ao- 
eepted  by  the  citisens  composing  such  municipal  bodies. 

We  see  no  reason  why  tmse  domestic  ozganusations,  upon  accept- 
ing the  benefits  of  a  charter  of  incorporation  conferring  the  powers 
oMinorily  giunted  over  streets  and  bridges,  should  not  be  held  to 
assume  corresponding  burdens  and  responsibilities  in  respect  to 
them* 
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In  this  case  the  special  charter  of  the  city  of  Denver,  which  is  ybij 
similar  in  its  provisions  to  the  general  incorporation  aois^  vests  mb 
complete  control  and  government  of  the  city  in  the  corporation.  It 
is  empowered  to  make  all  necessary  ordinances,  and  to  elect  and 
appoint  all  necessary  officers,  to  carry  into  effect  the  powers  panted. 
The  corporation  is  empowered  to  take,  hold,  possess  and  enjoy  both 
real  and  personal  property,  by  deed,  gift,  beqnest  or  otherwise,  and 
to  sell  and  convey  the  same  for  the  nse  of  the  city.  It  is  empowered 
to  sne  and  be  sned,  and  ample  provision  is  made  for  the  raising  of 
revenue  for  all  purposes  of  the  corporation. 

Full  supervision  and  control  is  given  over  streets  and  bridfiss, 
with  power  ''  to  establish,  erect  and  help  in  repair  bridges:"  and  to 
establish  grades,  open,  abolish,  widen,  pave,  grade,  or  otherwise  to 
keep  the  streets  and  avenues  in  repair,  and  to  remove  aU  obetnio- 
tions,  and  to  prevent  all  encroachments  into  or  upon  Uie  same. 

A  strong  implication  arises  upon  the  language  employed  in  flie 
charter,  that  it  was  the  legislative  intention,  in  conferring  upon  flie 
city  the  full  supervision  and  control  over  the  streets  and  bridges 
wimin  its  corporate  limits,  with  the  means  of  creating  a  corporate 
fund  for  all  necessary  purposes  of  the  corporation,  uiat  the  citj 
should  assume  the  burden  of  keeping  the  streets  and  bridges  in 
repair.  If  such  can  be  said  to  have  been  the  legislative  intent,  the 
liabilitv  for  damages  resulting  to  individuals  from  n^ect  to  repur, 
logically  follows,  and  the  principles  of  the  common  law  doctrine 
become  applicable. 

That  doctrine  seems,  in  brief,  to  have  been  that  the  grant  and 
acceptance  of  franchises  from  the  government,  whether  by  individ- 
uals or  corporations,  imposed  upon  the  grantee  the  dutyof  peifonn* 
ing  all  the  conditions  upon  which  it  issued,  whether  such  conditions 
were  expressly  stated  in  the  grant,  or  arose  by  necessary  implication 
as  the  consideration  of  the  ^rant. 

We  are  aware  that  this  view  is  not  in  harmony  with  all  the  adju- 
dications upon  the  subject  in  this  county;  but  we  believe  it  to  be 
founded  in  sound  reason,  and  know  that  it  has  the  sanction  of  a 
great  preponderance  of  authorities. 

In  Weightman  v.  The  Oorporation  of  Washington,  1  Black. ,  TT.  S. 
39,  which  was  an  action  brought  against  the  corporation  to  recover 
damages  for  injuries  sustained  by  me  falling  of  a  bridge  constructed 
by  the  corporation,  the  point  was  raised  that  no  action  would  lie  at 
common  law  in  such  a  case.  Mr.  Justice  Clifford,  in  announdog 
the  opinion  of  the  court,  ruled  against  the  objection,  remarking: 
''Beference  is  often  made  to  the  case  of  Bussell  v.  The  Men  w 
Devon  (2  term  r.  667)  as  an  authority,  to  show  tiiat  no  action  will 
lie  against  a  municipal  corporation  in  a  case  like  the  present;  but  it 
is  a  misapplication  of  the  doctrine  there  laid  down.  Suit  was 
brought  in  that  case  against  the  inhabitants  of  a  district,  called  a 
countv,  where  there  was  no  act  of  incorporation,  and  the  court  held 
that  tne  action  would  not  lie;  admitting,  however,  at  the  same  time, 
that  the  rule  was  otherwise  in  respect  to  corporations.    But  whether 
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that  be  so  or  not,  the  rale  here  adopted  has  been  fully  sanctioned 
in  all  the  English  courts.** 

The  rule  referred  to  in  the  opinion  as  adopted  in  that  case  was 
that  when  a  duty  was  imposed  upon  a  municipal  corporation,  by  its 
charter,  to  keep  a  bridge  in  repair,  in  consideration  of  privileges 
granted  thereby,  the  means  to  perform  being  within  the  control  of 
the  corporation,  it  became  liable  for  damages  sustained  by  individ- 
uals from  neglect  to  comply  with  the  requirements. 

The  only  difference  we  observe  between  that  case  and  the  case  at 
bar  is,  that  the  duiy  of  repairing  and  rebuilding  were  there  expressly 
enjoined  by  the  charter,  whereas  they  arise,  as  we  think;  by  neces- 
sary implication  in  the  present  instance. 

The  supreme  court  of  Virginia,  referring  to  the  English  adjudica- 
tions upon  this  subject,  says:  ''These  decisions  proceed  on  the 
ground  that  where  a  municipal  corporation  acts  in  the  exercise  of 
powers  or  the  discharge  of  duties,  in  nowise  discretionaiy  or  gov- 
ernmental, but  purely  ministerial  in  their  character,  it  incurs,  like 
a  private  person,  the  common  law  liability  for  the  acts  of  its  ser- 
vants; and  that  it  does  not  matter,  as  was  once  intimated,  if  there 
be  the  absence  of  special  rewards  or  advantages,  it  being  considered 
and  allowed  that  such  gratuitous  function  is  to  be  regarded  as  a 
burthen  accepted  under  the  charter,  in  consideration  of  its  privi- 
l^es  ** :  The  City  of  Biohmond  v.  Long's  adm'r,  17  Gratt.  375. 

Mr.  Justice  Selden,  in  his  very  able  opinion  in  Weet  v.  Trustees 
of  the  Village  of  Brockport,  16  N.  Y.  161,  makes  the  declaration 
that,  ''upon  investigation  it  will  be  found  that,  from  the  earliest 
perion  of  the  common  law,  all  grantees  of  franchises,  whetiier  indi- 
viduals or  corporations,  have  been  held  by  a  uniform  and  unbroken 
series  of  decisions  to  the  strictest  performance  of  every  condition 
of  the  grant,  either  express  or  implied. 

Mr.  Justice  Hunt,  referring  to  the  case  of  the  City  of  Detroit  v. 
Blackeby,  21  Mich.  84,  and  other  cases  which  hold  that  no  such 
liability  attaches  to  incorporate  cities,  says:  "The  authorities  estab- 
lishing the  contrary  doctrine,  that  a  city  is  responsible  for  its 
negligence,  are  so  numerous  and  so  well  considered  that  the  law 
must  be  deemed  to  be  settled  in  accordance  with  them:  Barnes  v. 
District  of  Oolumbia,  91  TJ.  S.  540.  See,  also,  Nebraska  Oity  v. 
Campbell,  2  Black.  U.  S.  590;  Weet  v.  Vill^e  of  Brockport,  16  N. 
T.  161;  Erie  City  v.  Schrimgle,  22  Pa.  St.  385;  City  of  Dayton  v. 
Pease,  4  Ohio  St.  80;  Soper  v.  Henry  County,  26  Iowa,  264;  j^rown- 
ing  V.  City  of  Springfield,  17  111.  143;  Town  of  Waltham  v. 
Kemper,  55  111.  346;  City  of  Bichmond  v.  Long's  admr.'s,  17  Qratt. 
375 ;  Mears  v.  Com*rs.  of  Wilmington,  9  Iredell,  73 ;  Junsen  v.  City 
of  Atchison,  16  Ean.  358.  Smoot  v.  Mayor  of  Wecumpka,  24  Ala. 
112;  Grove  v.  City  of  fort  Wavne,  45  Ind.  429;  2  Dill  Muni.  Corps., 
3  Ed.  sees.  980, 1017.    The  above  list  might  be  largely  extended. 

VIThile  the  decisions  of  many  respectable  courts  are  opposed  to 
to  the  foregoing  views,  we  are  satisfied  that  the  rule  announced  for 
this  state  is  a  safe  and  equitable  one.    That  it  ought  to  be  the  law. 
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is  evident  from  natazsl  reason,  and  tlie  plainest  principles  of  jitstiee. 
That  it  is  tiie  law,  soffioientlj  appears  from  preoedeni^  mod  the 
decided  weight  of  authority. 

Whether  a  logical  distinction  is  made,  by  the  cearte  of  this 
try,  between  mnnicipal  corporations  and  qua/si  monieipal  con 
tions,  respecting  the  liabilities  of  the  two  classes,  in  view  ol  Hie 
greater  powers  and  privil^es  now  conferred  npon  the  latter  dbssby 
the  statntes  of  the  eeveral  states,  does  not  affect  the  qpiestioa  under 
consideration.  The  general  current  of  aathority  snpports  the  riew, 
that  when  mnnicipal  corporations  are  inyestedwith  exidnsiTe  au- 
thority and  control  or^r  the  streets  and  bridges  within  their  eoi^ 
porate  limits,  witii  ample  power  of  raising  money  for  their  constreo- 
tion,  improTcmeut  ana  repair,  a  duty  arises  to  the  public,  from  the 
nature  ol  tibe  powers  granted,  to  keep  the  ayenues  of  trayel  within 
snch  jurisdiction,  in  a  reasonably  safe  condition  for  the  oidinaij 
mode  of  use  to  which  they  are  subjected,  and  a  corresponding  liar 
bility  rests  upon  the  corporation  to  respond  in  damages  to  thoee  in- 
jured by  a  neglect  to  perform  the  duty.  That  the  same  rule  obtaing 
in  snch  case,  whether  the  duty  is  specifically  imposed  by  the  act  of 
incorporation  or  not.  This  duty  is  municipal  or  ministerial,  and  not 
goyermental,  as  asserted  by  appellant.  This  yiew  of  the  case,  and 
the  rule  here  announced,  in  nowise  conflicts  with  the  ruling  referred 
to  in  Daniels  et  al.  y.  Oity  of  Denyer,  2  Oolo.  669.  The  nuluie  or 
neglect  there  compledned  of,  was  the  failure  to  exercise  a  discretion- 
ary power  conferred  by  the  charter,  to  wit:  the  power  of  making 
sewers  and  drains.  All  courts  agree  that  the  failure  to  efnefmae  s 
discretionary  power  is  not  actionable.  But  the  neglect  here  com- 
plained  of  is  to  keep  in  repair  improyements  made  by  the  city. 
When  the  power  to  construct  such  improyements  is  assumed,  de 
duty  to  keep  them  in  repair  is  fairly  implied  and  becomes  preemp- 
tory. 

Common  reason  teaches  that  streets  and  bridges  must  be  kept  in 
a  safe  condition  for  ordinary  use.  Under  the  charter  of  this  iHty, 
no  one,  without  authority  from  the  corporation,  can  in  any  manner 
interfere  with  its  streets  or  bridges  either  for  the  purpose  of  nukking 
repairs,  or  otherwise. 

The  duty  of  making  repairs  is  essentially  a  corporate,  as  distin- 
guished from  a  goyernmental  duty,  and  it  does  not  extend  outside 
the  corporate  limits.  Property  within  the  city  limits  is  not  taxable 
for  road  purposes  outside  such  limits. 

For  the  reasons  assigned,  the  city  must  be  held  liable,  unless  tiie 
exceptions  reseryed  by  the  appellant  upon  the  trial  in  the  district 
courts  and  referred  to  by  its  counsel  under  the  second  head  of  his 
argument,  shall  disclose  sufficient  error  to  warrant  a  reyersal. 

First — Under  the  second  head  ol  the  argument,  it  is  claimed  that 
the  right  of  recoyery  was  defeated  by  the  contributory  negligenoe 
of  the  appellee. 

The  general  rule  on  this  subject  is  that  to  entitie  the  plaintiff  to 
damages  he  must  haye  used  reasonable  or  ordinary  care  to  ayoid 
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iiM  aooident;  thaJi  is  such  oaxe  as  is  Qftaally  eseroiaed  under  like 
ciiciunstances  by  persons  of  average  prudenoe.  If  the  plaintiff  in 
his  own  oaae  shows  that  he  brought  the  injnrr  upon  himsfttf  by  his 
<)wn  oaieleaaneBB,  he  may  be  nonsnited.  But  if  the  defendant's 
failaie  of  duty  and  the  injury  to  the  plaintiff  are  shown,  and  it  does 
not  appear  that  the  plaintiff  brought  on  the  injury  by  his  own  neg- 
Ugenoe,  such  proof  must  oome  from  the  defendant:  Wharton  on 
ItfegUgMHse,  seoe.  423,  427;  Mays  y.  Boston  &  Maine  B.  B.,  104 
Mass.  187;  E.  P.  Bw'y  Oo.  y.  Twombley,  admV,  3  Colo.  125. 

Williams,  J.,  says  in  W.  C.  4b  P.  B.  B.  Co.  ▼.  MeElwee,  67  Pa. 
St.  315:  "It  is  arwi^s  a  question  for  the  jury  when  the  measure 
of  duty  is  ordinary  and  reasonable  care.  In  such  oases  the  stand- 
ard of  duty  is  not  fixed,  but  variable.  Under  some  oiroumstances. 
a  higher  deoree  of  oare  is  demanded  than  under  otiieis.  And  when 
the  standard  shifts  with  the  ciroumsianoes  of  the  case,  it  is  in  its 
Tsry  nature  incapable  of  being  determined  as  matter  of  law,  and 
must  be  tiubmitfced  to  the  jury  to  determine  what  it  is  and  whether 
it  has  been  c(Mnplied  with." 

The  following  is  mentioned  as  an  exception  to  this  rule:  "  When 
there  is  such  an  obvious  disregard  of  duty  and  safety  as  amounts 
to  misconduct,  the  court  may  declare  it  to  be  negligence  as  matter 
of  law."  Another  judge  cites  several  cases  as  properly  withdrawn 
from  the  consideration  of  the  jury,  on  account  of  inexcusable  acts 
appearing  therein,  as  attempting  to  cross  a  railroad  traek  by  going 
between  two  cars  in  motion;  leaping  from  a  train  in  motion;  cross- 
ing a  railroad  track  in  front  of  an  approaching  train  without  look- 
ing up,  and  the  like;  adding:  ''  But  in  all  these  cases  there  was  no 
dispute  about  the  facts;  nothing  material  was  left  in  doubt;  there 
was  no  question  as  to  the  credibility  of  witnesses,  and  nothing  was 
left  to  be  inferred  in  the  wav  of  explanation  or  excuse:"  Brooks  v. 
Somerville,  106  Mass.  271.  " 

In  the  case  at  bar  the  plaintiff's  testimony  had  made  out  a  prima 
fade  case  against  the  defendant,  at  the  time  the  motion  for  nonsuit 
was  presented.  It  had  been  shown  that  the  appellant  had  per- 
mitted a  bridge  in  one  of  the  principal  thoroughfares  of  the  city  to 
become  unsafe  for  the  ordinary  use  to  which  it  was  daily  mbjected 
and,  with  full  notice  of  its  unsafe  conditioii,  had  failed  to  either  prop- 
er!;^ repair  it,  or  to  give  any  warning  of  its  unsafe  condition ;  that 
wmle  one  of  the  freight  teams  belonging  to  the  City  Transfer  Com- 
pany, (A  which  appellee  was  foreman,  was  crossing  the  bridge  with 
a  load  of  rock  of  less  than  the  ordinary  weight  for  such  teams,  a 
wheel  of  the  wagon  crushed  through  the  floor  of  the  bridge,  going 
down  to  the  hub,  and  while  endeavoring  to  pry  it  up,  by  the  use  of 
levers  and  fulcrums,  the  timbers  gave  way  and  the  bridge  fell  to  the 
bottom  of  the  creek,  carrying  the  appellee  with  it  and  breaking  his 
leg.  Accordii^  to  his  own  testimony  he  did  not  know  the  bridge 
was  unsafe.  He  did  know  that  the  surface  of  the  bridge  was  worn 
by  the  immense  traffic  over  it,  and  that  it  would  shake  when  a  load 
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of  freight  was  orossing,  bat  did  not  know  of  the  nnsonndness  of  the 
frame  or  timbers. 

It  is  difficult  to  perceive,  in  view  of  the  authorities,  how  it  could 
be  determined,  as  a  question  of  law,  at  the  close  of  the  appellee's 
testimony,  that  he  had  been  guilty  of  contributory  negligence. 
Such  conclusion  could  only  be  reached  by  deciding  that  he  did  not 
adopt  proper  means  to  extricate  the  wagon.  Up  to  that  time  no 
proof  to  that  effect  had  been  introduced.  It  could  only  have  been 
inferred  from  the  falling  of  the  bridge.  As  appellee's  counsel  aptly 
says,  ''the  very  inquiir  was,  whether  the  means  employed  were 
careful  and  prudent,  and  this  was  a  question  for  the  jury." 

It  is  clear  that  at  this  stage  of  the  case  no  cause  existed  for  taking 
the  case  from  the  consideration  of  the  jury. 

The  same  authorities,  and  the  same  considerations  demonstrate 
that  the  question  of  contributory  negligence  was  properly  submitted 
to  the  jury  at  the  close  of  the  trial — whenever  all  the  testimony  was  in. 
There  was  then  a  dispute  about  the  facts;  there  were  questions  as 
to  the  credibility  of  the  witnesses,  and  the  main  question,  whether 
proper  measures  and  appliances  were  employed  to  extricate  the 
wagon,  was,  we  think,  in  doubt. 

That  an  expect  bridge  builder  was  able  to  testify  that  the  appellee 
was  negligent,  o]>  information  of  the  condition  of  the  bridge  and 
bridge  timbers,  and  upon  mathematical  calculations  of  the  amount 
of  weight  or  pressure  brought  to  bear  upon  one  stringer  of  tiie 
bridge,  is  not  conclusive. 

The  appellee  was  not  an  expert.  He  did  know  as  much  about  ttie 
strength  and  condition  of  the  bridge  as  the  witness  did,  and  while  it 
was  his  duty  to  use  reasonable  and  ordinary  care  to  avoid  the 
accident,  it  was  not  necessary  to  suspend  the  work  of  extricating  his 
wagon  for  mathematical  calculations  as  to  the  strength  of  the  bridge. 
The  question  is,  whether  he  acted  as  a  person  of  average  prudence 
would  have  acted  under  the  circumstances,  and  this  question  was 
properly  left  to  the  jury. 

Second.  Upon  the  exception  reserved  to  the  overruling  of  the 
motion  for  a  new  trial,  on  the  ground  assig^ned  by  appellant,  fliat 
the  damages  given  by  the  jury  were  excessive,  many  of  the  same 
principles  just  announced  apply.  The  true  measure  of  damages  is, 
as  contended  for,  compensatory  only.  But  where  the  amount  of 
damage  does  not  depend  on  computation,  as  in  cases  for  personal 
injuries,  as  we  said  in  Wall  et  al.  v.  Lingay,  6  Gol.  465:  ''it  is  ex- 
clusively the  province  of  the  jury  to  estimate  and  assess  the  damages, 
and  the  amount  to  be  allowed  in  such  cases  rests  largely  in  their 
sound  discretion. "  And,  as  there  announced,  to  warrant  the  court 
in  interfering  with  that  discretion,  it  must  be  apparent  that  the 
amount  of  damages  given  by  the  jury  is  so  disproportionate  to  the 
injury  received  as  to  show  that  the  jury  were  influenced  by  prejudice, 
misapprehension,  or  by  some  corrupt  or  improper  consideration: 
Stillman  v.  Proprietors  of  Canal  Bridge,  16  Pick.  d41,  see  authoiitieB 
in  opinion,  also 
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Where  there  is  no  fixed  standard  for  oompating  the  damages,  but 
the  measure  thereof  rests  in  the  exercise  of  sound  judgment  and  dis- 
cretion, different  minds  are  likely  to  arrive  at  different  results  upon 
consideration  of  the  facts  of  a  given  case.  The  case  before  us  fur- 
nishes an  illustration  of  the  proposition. 

.  The  jury,  upon  consideration  of  the  loss  of  time,  expenses  in- 
curred, and  the  inconvenience  and  suffering  consequent  upon  the 
injury  received,  adjudged  the  plaintiff  to  be  entitled  to  a  certain 
compensation.  The  district  judge  thought  the  amount  awarded  ex- 
ceeded actual  compensation  by  the  sum  of  five  hundred  dollars,  and 
required  the  plaintiff  to  remit  that  sum,  which  was  done.  If  the  duty 
of  assessing  the  damages  devolved  upon  this  court,  we  might  fix  a 
stiU  smaller  sum  as  the  result  of  our  judgment.  But  this  is  not  the 
test.'  It  was  the  province  of  the  jury  to  determine  the  amount,  and 
we  cannot  say,  as  matter  of  law,  that  the. amount  of  the  judgment  is 
so  exorbitant,  and  disproportioned  to  the  injuries  received,  as  to 
warrant  us  in  declaring  it  excessive. 

Third — lTi>on  the  error  assigned  respecting  the  admission  of 
improper  evidence,  appellant  claims  that  error  was  committed  in 
allowing  the  plaintiff  to  show,  in  rebuttal,  a  different  arrangement  of 
the  blocks  and  lever  from  that  brought  out  in  the  original  presenta- 
tion of  his  case.  Counsel  says  that  the  appellant  was  injured  by 
this  ruling,  because  expert  witnesses  had  been  called  by  appellant 
and  had  testified  to  hypothetical  questions  based  on  the  facts  as 
originally  submitted,  and  that  the  admission  of  the  testimony  com^ 
plained  of  tended  to  confuse  the  mind  of  the  jury  as  to  the  positioik 
of  the  lifting  apparatus,  and  to  weaken  the  effect  of  the  expert, 
testimony. 

The  order  of  proof  specified  by  the  civil  code  confines  the  parties, 
after  the  introduction  of  their  evidence  in  chief,  to  rebutting  evi- 
dence, **  unless  the  court  for  good  reasons,  in  furtherance  of  justice,, 
permits  them  to  offer  evidence  in  their  original  case  ":  Civil  Code,, 
sec.  168. 

If,  by  inadvertence,  the  appellee  omitted  to  produce,  as  testimony 
in  chief,  all  the  facts  relating  to  the  manner  and  means  employed 
to  extricate  the  wagon,  the  court  had  the  discretion  to  allow  the 
omission  to  be  supplied  at  a  later  stage  of  the  trial.  But  the  appel^ 
lant  was  entitled  to  have  its  expert  testimony  go  to  the  jury  upon 
the  appellee's  fuU  case,  on  this  point.  Had  appellant  offered  to 
recall  its  experts  after  the  admission  of  the  new  testimony,  and  the 
offer  been  denied, 'there  would  have  been  ground  of  complaint. 
But  no  such  offer  was  made.  The  mere  statement  that  the  expert 
witnesses  had  been  dismissed,  and  could  not  be  recalled,  is  not 
sufficient  to  maintain  the  error  assigned. 
The  judgment  must  be  affirmed. 
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CSCTT  OF  DSNYBB  V.  MULLEN  XT  AL. 
FUed  AprU  $6,  I884, 

NuxsANOB— Abatembnt  of  bt  Mukicipalitt.— a  city^  the  cluurter  of  which  empowen  it 
to  "make  regulations  to  eecure  the  general  health  of  the  inhabitanto,  to  declare  what  shall  be 
<a  nuisance,  and  to  prevent  and  remove  the  same,"  may  by  ordinance  define,  classify  and  enact 
what  things  or  classes  of  thinss.  and  under  what  conditions  and  circumstances  audi  specified 
things  are  to  constitute  and  be  deemed  a  nuisance.  But  it  cannot,  by  a  mere  resolutioii, 
"declare  a  particular  thing,  such  as  a  water  ditch,  a  nuisance,  which  has  not  theretofore  been 
pronounced  to  be  such  bv  law,  or  su  adjudged  by  judicial  determination,  and  order  its 
summary  removal.  Whetner  such  ditch  is  a  public  nuisance  must  be  judicially  detenniaed 
before  it  can  be  lawfully  abated,  either  by  the  public  or  an  individual 

Thb  Samb— Besides  the  Remedy  bt  Indictment,  a  civil  action  lies  to  prevent  or  abate  s 
public  nuisance,  on  behalf  of  the  public,  by  its  proper  officers. 

Certifioatb  of  Incoeporation— Attack  on.— The  corporate  existence  and  validity  of  the 
acts  of  a  de  facto  corporation,  whose  user  is  established,  can  not  be  attadced  collaterally 
upon  the  ground  that  its  certificate  of  incorporation  does  not  contain  certain  spedficatioDi 
which  it  was  required  by  Statute  to  contain. 

Dedication  of  Steeetb — ^Rights  of  Ditch  Owners.— Where  a  right  of  way  for  a  water 
ditch  had  been  acquired  over  a  certain  tract  of  land,  the  owners  of  wh  ich  snbsequenUy  laid 
it  out  in  lots  and  dedicated  the  streets  thus  formed  to  the  city  of  Denver,  subject  to  the  pre- 
existing right  of  way  of  the  ditch,  such  city  will  be  held  to  have  accepted  such  dedicatian 
subject  to  such  existing  right  of  way,  and  must  render  passable  such  streets  and  keep  them  in 
repair,  without  interfering  with  the  rightful  and  accustomed  use  of  said  ditch. 

in  1864  a  company  was  Incorporated  for  the  construction  of  a  water  ditch  through  the 
city  of  Denver.  Such  ditch  was  completed  during  the  following  year.  Long  j^or  to  the 
incorporation  of  such  company,  and  the  construction  of  such  ditch,  certain  streets  mtersected 
by  it  were  laid  out  on  the  ma^  of  said  city,  which  map  was  recorded  in  the  proper  office  of 
the  county  records.  At  this  tmie  the  title  to  the  lands  included  in  the  city  of  Denver,  as  ao 
mapped,  was  in  the  United  States,  and  part  of  the  public  domain.  In  pursuance  of  tne  act 
of  congress  of  May  28,  1864,  such  lands  were  enter^  by  the  probate  judge  aa  a  town  site, 
and  a  certificate  of  entry  thereof  was  issued  to  him  on  May  6,  1865,  and  a  patent  for  the 
same  was  issued  on  June  8, 1868.  The  city  of  Denver  was  incorporated  in  1861,  and  author- 
ized to  exercise  general  control  over  the  streets,  alleys  and  highways  within  the  city.  Bdd^ 
that  the  title  of  the  city  of  Denver  to  the  lands  acquired  by  the  entry  of  May  8, 1865,  did  not 
relate  back  to  the  date  of  the  act  of  May  28, 1864,  authorizing  such  entry,  as  such  last  men- 
tioned act  was  not  in  the  nature  of  a  flpran^  but  simply  a  provision  to  enable  the  city  to 
acquire  title  to  bmd  for  a  town  site,  if  it  shoula  elect  to  avail  itself  of  the  provisions  of  the  act; 
that  the  authority  conferred  by  the  act  of  1861,  incorporatixig  the  city  of  Denver^  in  respect 
to  controlling  the  streets  of  the  city,  can  not  be  extended  to  invalidate  the  acquisition  there- 
after by  the  ditch  company  of  a  right  of  way  through  the  public  domain,  to  which  the 
city  had  not  as  yet  acquired  title,  although  streets  had  been  previously  laid  out  thereon. 

Ebbob  to  the  distriot  oourt  of  Arapahoe  oounty.    The  opinioB 

state  the  faots. 

John  G.  StaUcup,  city  attorney,  for  the  plaintiff  in  error. 
Markham^  Patterson  dt  Thomaa,  for  the  defendant  in  error. 

Btone,  J.  The  defendants  in  error,  J.  K.  Mullen,  Dennis  Mullen 
and  Charles  B.  Davis,  who  were  the  plaintiffs  below,  applied  to  the 
judge  of  the  district  court  for  relief  by  way  of  injunction  against 
the  city  of  Denver,  the  mayor  and  the  street  commissioner  thereof, 
to  restrain  the  said  parties  from  interfering  with'  the  flow  of  water 
in  a  certain  irrigating  and  mill  ditch,  known  as  the  Platte  and  Den- 
ver Ditch,  which  conveys  water  to  the  flouring  mills  of  said  com- 
Slainants,  situate  in  that  portion  of  the  city  known  as  West  Denver. 
'he  bill  of  complaint  averred  that  the  (fitch  was  constructed  in 
1866  by  a  corporation  incorporated  in  1864  under  the  general  incor- 
poration law  of  the  then  territory  of  Colorado;  that  the  complain- 
ants were  lessees  of  the  said  ditch  company,  possessing  as  such 
lessees  the  right  to  the  use  of  the  said  water  in  operating  the  two 
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flooring  mills  owned  by  the  said  Mullens  and  Davis  respectively; 
that  the  grinding  capacity  of  said  Mullen  mill  is  one  thousand  one 
hundred  and  fifty  bushels  of  wheat,  and  that  of  the  Davis  mill 
about  six  hundred  bushels  each  twenty-four  hours;  that  said  mills 
are  run  chiefly  by  water  power  from  said  ditch;  that  complainants 
had  a  right  to  the  flow  and  use  of  isaid  water  for  the  purpose  afore- 
said, wiUiout  interference  by  the  defendants;  that  defendants  had 
with  force  and  violence  torn  out  a  certain  flume  in  the  said  ditch 
and  diverted  the  water  therefrom,  and  were  threatening  to  continue 
such  diversion  of  the  water,  to  the  great  and  irremediable  damage 
of  complainants,  and  said  complainants  therefore  prayed  a  writ  of 
injunction  to  restrain  the  said  acts  of  defendants,  and  for  all  proper 
relief  in  the  premises. 

The  answer  of  defendants  below  denied  severally  the  allegations 
of  plaintifib'  bill  and  set  up  ownership  in  fee  by  the  city  of  the 
streets  and  alleys  therein,  denied  the  right  of  plaintiffs  to  obstruct 
the  same  by  the  ditch  wherever  it  crossed  the  same,  and  averred 
that  the  interference  with  the  ditch  was  attempted  and  asserted  only 
upon  refusal  of  plaintifis  to  bridge  the  streets  at  the  ditch  crossings 
so  as  to  permit  tne  free  and  convenient  use  of  streets  by  the  public. 
The  defense  further  set  out,  by  way  of  cross-complaint  for  affirmative 
relief,  that  the  ditch  in  question  runs  through  and  across  the  fol- 
lowing named  streets  in  Hunt's  addition  to  the  city,  to  wit:  Carson, 
Martin,  Bear,  Buffalo,  Moose,  Deer,  Olive,  Capitol,  South  Tenth, 
South  Ninth,  South  Eighth,  and  half  of  Colfax  avenue,  together 
with  the  intervening  alleys;  and  also  the  following  named  streets 
within  that  portion  of  the  original  limits  of  the  city  known  as  the 
Congressional  grant,  to  wit:  Champa,  Curtis,  Lawrence,  Larimer, 
HoUaday,  Wazee,  Wynkoop,  Eighth,  Ninth,  and  a  portion  of  Col- 
fax, avenue,  together  with  tne  interven^g  alleys;  that  the  said  ditch 
and  the  conveyance  of  water  therein  is  an  obstruction  to  the  public 
and  necessary  use  of  the  streets;  that  the  crossings  oi  the  said 
ditch  in  the  streets,  where  the  same  are  not  bridged,  are  inconven- 
ient and  dangerous  to  the  public;  that  the  city  rightfully  owns  and 
controls  said  streets,  with  authority  to  control  and  regulate  the  use 
of  ike  same,  and  prays  that  the  said  ditch  be  abated,  the  water 
turned  off  and  the  aitch  fllled  up,  so  as  to  prevent  the  further  ob- 
struction to  the  public  use  of  the  streets,  and  for  full  relief,  etc. 

To  this  answer  a  replication  was  filed  denying  the  naht  of  the 
city  to  interfere  with  the  said  ditch  so  as  to  prevent  the  flow  of 
water  to  the  mills  of  the  plaintiffs,  and  averring  that  the  grantors 
of  plaintiffs  had  a  right  to  said  ditch  and  the  use  of  the  water 
therein,  prior  in  time  and  superior  in  law  to  any  claim  of  the  city  in 
respect  to  the  streets  and  alleys  where  the  same  cross  said  ditch;  that 
they  have  been  in  the  undisturbed  exercise  of  such  right  for  nearlv 
eighteen  years;  that  the  owners  of  the  land  through  which  the  ditch 
runs,  as  well  as  the  said  city  of  Denver,  have  authorized  and 
licensed  the  plaintiffs  and  their  grantorb  to  use  the  said  ditch  and 
convey  the  water  through  the  same  for  the  purpose  of  operating 
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said  floaring  mills,  and  that  therefore  the  plaintifb  are  not  bound 
to  bridge  the  ditch  where  the  streets  cross  the  same;  that  the 
ditch  is  used  to  irrigate  a  large  extent  of  farming  conntiy  along  its 
line  above  the  mills. 

In  repl]^  to  the  matter  of  the  cross-complaint  of  the  defendants, 
the  plaintiffs  admit  that  the  ditch,  together  with  the  waste  water 
below  the  mills/  runs  through  or  across  the  streets  mentioned  in 
defendants'  answer,  but  aver  that  as  to  all  the  streets  and  alleys  in 
Hunt's  addition,  the  ditch  company  acquired  its  right  of  way  long 
prior  to  the  time  when  said  lands  became  a  part  of  the  city;  that 
the  ditch  was  constructed  and  used  for  more  than  ten  years  prior 
to  said  lands  becoming  an  addition  to  the  city;  that  said  lands 
became  a  part  of  the  cibr  and  were  accepted  by  the  city  as  such 
addition  with  full  knowledge  of  all  the  existing  prior  rights  of  said 
ditch  company  therein,  and  therefore  that  plaintiffs  were  not  bound 
to  bridge  said  ditch  where  streets  crossed  the  same  in  said  addition; 
that  in  respect  to  the  streets  and  alleys  crossing  said  ditch  within 
that  part  of  the  city  included  in  the  congressional  grant,  plainti& 
reply  that  they  had  a  vested  right  to  said  ditch  and  to  the  flow  of 
the  water  therein  long  prior  to  the  time  when  the  city  acquired  or 
had  any  right  to  or  authority  over  the  said  streets  and  alleys,  or 
any  title  to  the  lands  embraced  in  the  said  congressional  grant,  and 
have  exercised  such  prior  rights  unmolested  by  the  city,  and  with 
the  leave  and  license  of  the  cicy,  for  the  period  of  more  than  seven- 
teen years,  and  hence  are  not  bound  to  bridge  the  streets  within 
the  limits  aforesaid. 

A  preliminary  injunction  was  issued  in  accordance  with  the 
prayer  in  the  complaint,  and  afterwards,  in  support  of  the  repective 
allegations  in  the  pleadings, ^proofs  were  taken  before  a  referee,  and 
the  cause  coming  on  to  be  heard  upon  the  said  pleadings  and 
proofs,  the  court  decreed  that  as  to  the  defendants,  the  mayor  of 
the  city  and  the  street  commissioner,  they  were  not  necessary 
parties  to  the  action,  and  the  same  was  therefore  dismissed  as  to 
them. 

The  court  further  decreed  as  follows,  to  wit: 

''And  the  court  doth  further  find,  order,  adjudge  and  decree  as 
to  the  defendant,  the  city  of  Denver,  that  the  plaintiffs  are  lawfully 
and  of  right  entitled  to  the  full,  unobstructed  flow  of  the  water 
through  and  along  the  Denver  and  Platte  ditch  to  the  mills  of  the 
said  plaintiffs  respectively,  without  any  let,  hindrance  or  obstruc- 
tion of  the  water  in  said  ditch,  and  without  any  interference  with 
said  ditch  by  said  city  of  Denver  or  its  agents  or  employees;  and 
doth  further  order,  adjudge  and  decree  that  the  said  city  of  Denver, 
its  ageots,  attorneys  and  employees,  be  forever  restrained  and 
enjoined  from  cutting  down,  or  destroying  or  injuring  the  banks  or 
flumes  of  the  said  Denver  and  Platte  ditch,  and  from  filling  up  or 
obstructing  the  said  ditch  or  any  part  thereof,  and  from  in  anywise 
or  manner  interfering  with  said  ditch  or  the  water  therein,  so  as  to 
obstruct  the  flow  of  the  water  to  the  mills  of  the  plaintiflb 
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and  from  in  anywise  or  manner  diverting  or  taming  the  water  from 
said  ditoh. 

"  And  the  court  doth  farther  order,  adjadffe  and  deoree  that  inas- 
mnch  as  it  appears  to  the  court  that  the  said  defendant,  the  city  of 
Denver,  is  not  entitled  to  any  relief  for  any  matter  or  thing  set  up 
or  contained  in  the  second  defense  of  said  defendants'  answer,  said 
second  defense  being  in  the  nature  of  a  cross-complaint  and  asking 
for  affirmative  relief,  the  said  cross-complaint  in  said  answer  be  dis- 
missed. And  it  is  further  ordered  by  the  court,  the  said  defendant, 
the  city  of  Denver,  pay  the  costs  of  tiiis  suit." 

Exceptions  were  takei)  to  the  overruling  by  the  court  of  a  motion 
to  set  aside  the  findings  and  judgment  of  the  court,  and  for  a  new 
trial,  and  thereupon  the  oity  prosecutes  its  writ  of  error  herein. 

Aside  from  certain  objections  relating  to  the  admission  of  testi- 
mony, which  will  be  referred  to  heiieafter,  the  assignments  of  error 
may  be  summed  up  in  the  two  numbered  seventh  and  eighth,  to  wit: 
That  the  court  erred  in  its  findings  of  law  and  facts,  and  in  its  judg- 
ment and  decree  for  the  defendants  in  error.  Our  main  inquiry 
therefore  is,  whether  upon  idl  the  facts  and  circumstances  disclosed 
in  the  case,  pertinent  tnereto,  and  upon  the  law  properly  applicable 
thereto,  the  judgment  and  decree  of  the  court  below  was  warranted 
and  should  stand. 

The  city,  in  its  attempted  interference  with  the  ditch,  evidently 
proceeded  upon  the  theory  that  such  ditch,  with  respect  to  the 
streets  of  the  city  which  it  crossed,  and  the  public  use  thereof  which 
it  incommoded  and  obstructed,  was  to  be  deemed  and  treated  as  a 
nuisance,  which,  on  behalf  of  the  public  a£fected  thereby,  the  said 
city  had  authority  to  abate  as  such  m  the  summary  manner  pursued. 
The  correctness  of  this  position  is  contended  for  by  the  city  attorney 
in  argument  filed  herem. 

From  the  testimony  and  exhibits  taken  and  filed  in  the  cause,  it 
appears  that  on  the  6th  of  March,  1882,  a  written  notice,  signed  by 
Kobert  Morris,  the  mayor  of  the  city,  was  served  the  same  date 
npon  Davis,  one  of  (he  defendants  in  error,  ordering  him  "  to 
remove  tlie  obstruction  now  in  Carson  street,  in  the  city  of  Denver, 
within  thirty  days  from  the  service  of  this  notice,  the  said  obstruc- 
tion being  a  mill  ditch  crossing  said  street,  which  ditch  you  must 
remove  or  properly  bridge  so  that  the  public  convenience  in  the  use 
of  said  street  will  not  be  interfered  with  by  the  said  ditch,"  etc. 
The  like  notice,  dated  th^  11th  of  March,  was  served  upon  John  K. 
Mullen,  one  of  the  other  defendants  in  error.  On  the  6th  day  of 
May,  following,  on  motion  adopted  by  the  city  council,  '^  the  street 
commissioner  was  ordered  to  turn  off  the  water  in  the  mill  ditch, 
and  fill  it  up  at  the  crossing  of  Colfax  avenue;"  and  on  the  18th  of 
May  thereafter,  the  following  motion  was  adopted  by  the  said  oity 
council,  viz:  ''  On  motion  of  Alderman  Lessig,  the  street  commis- 
sioner was  again  instructed  to  divert  the  water  of  the  West  Denver 
mill  ditch  into  the  Platte  river  or  Cherry  creek  inside  the  city  limits, 
as  may  be  prescribed  by  the  city  attorney."    Mr.  Stallcup,  the  then 
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citjr  attomejr,  toatifies,  that  after  the  adoption  dt  the  foregoiag 
*  second  motion  or  resolution,  Mr.  Mnllen  called  at  his  office,  and  a 
meeting  was  arranged  at  which  the  plaintiffs  below  and  their  attor- 
neys appeared,  when  said  plaintiffs  proposed  to  pay  half  the  eixpense 
of  bridging  Wazee  and  two  other  streets,  bnt  which  propoeiiion  was 
refused,  and  nothing  further  was  done  by  way  of  compromise,  and 
that  he,  said  city  attorney,  then  instructed  the  street  commissioner 
to  turn  the  water  out  of  the  ditch  at  a  point  within  the  congressional 
grant  part  of  the  city,  and  to  convey  the  same  into  the  irrigating 
ditches  and  into  Cherry  creek,  but  that  nothing  was  done,  as  the 
mayor  was  served  with  process  in  this  suit  on  that  or  the  following 
day. 

It  further  appears  in  testimony  that  certain  officers  of  the  city, 
shortly  after  the  passage  of  the  resolutions  by  the  council,  turned 
the  water  out  of  the  ditch  by  opening  the  side  gates,  and  catting 
the  banks  of  the  ditch  near  the  head  gates,  and  b;^  breaking  the 
flume  below  the  head  gates,  throwing  the  planks  out  into  the  riyer, 
and  effectually  stopping  the  flow  of  water  in  the  ditch;  that  tiiis  was 
at  a  point  six  or  seven  miles  from  the  mills,  and  three  or  four  miles 
beyond  the  limits  of  the  city;  that  finding  the  water  gone  oiit<rf  the 
ditch,  Mullen  and  Davis  went  to  the  head  of  the  ditch  and  attempted 
to  repair  the  break  and  turn  the  water  in  again,  when  aboat  mid- 
night several  persons,  representing  themselves  to  be  officers  of  the 
city,  interfered  and  prevented  such  repairs,  showing  their  arms, 
pistols  and  cartridges,  and  stating  that  thej  were  instructed  to  oae 
their  arms  if  necessary,  and  one  of  them  saying,  as  the  witness  Dayis 
testifies,  that  ''they  had  instructions  to  blow  hell  out  of  any  one 
attempting  to  turn  water  in  the  ditch.** 

It  will  scarcely  be  contended  that  this  manner  of  proceeding  was 
in  accordance  with  either  the  resolutions  of  the  city  council,  above 
set  forth,  or  the  instrutions  of  the  city  attorney,  nor  can  it  be  oon- 
tended  that  there  was  any  authority  for  interfering  with  the  ditch 
beyond  the  limits  of  the  city. 

The  basis  of  authority  for  the  action  of  the  city  in  the  premises, 
is  made  to  rest  upon  certain  provisions  of  the  citrf  charter,  and  cer- 
tain ordinances,  which  are  set  out  as  exhibits  in  the  testimony,  and 
the  following,  among  other  of  the  enumerated  powers  coitferfed  by 
the  legislature  upon  the  city,  in  said  charter,  is  relied  upon,  via: 
''  To  make  regulations  to  secure  the  general  health  of  the  inhabi- 
tants, to  declare  what  shall  be  a  nuisance,  and  to  prevent  andrMnove 
the  same.** 

The  proper  construction  of  this  langui^  is,  that  the  cil^  is  clothed 
with  authority  to  declare  by  general  ordinance  what  shall  constitate 
a  nuisance.  That  is  to  say,  tne  cihr  may  by  such  ordinance  define, 
classify  and  enact  what  things,  or  classes  of  things,  and  under  what 
conditions  and  circumstances,  such  specified  things  are  toe<Mi8titota 
and  be  deemed  nuisances.  For  instance,  the  city  might  under  soeh 
authority  declare  by  ordinance  that  slaughter  houses  within  the 
limits  of  the  city,  carcasses  of  dead  animals  left  lying  within  the 
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oitj,  goods*  boxes  and  the  like,  piled  np  or  remaiiiiii^  for  a  certain 
length  of  time  on  the  sidewalks,  or  other  things  in^'imons  to  health, 
or  eansing  obstrtiotion  or  danger  to  the  pnblio  in  the  nse  of  the 
streets  and  sidewalks,  should  be  demed  nmsanoes;  not  that  the  city 
eopncil  maj,  by  a  mere  resolution  or  motion,  declare  any  particular 
thing  a  nuisance  which  has  not  theretofore  been  pronounced  to  be 
saoh  by  law,  or  so  adjudged  by  judicial  determination :  Everett  v. 
Oooncil  Bluffs,  40  Iowa,  66;  Tates  y.  Milwaukee,  10  WaU.  497.  No 
law  or  ordinance,  under  which  the  city  council  assumed  to  act  in  re* 
spect  to  this  ditch,  has  been  cited  whfch  defines  nuisances,  or  within 
tae  meaning  of  which  such  ditch  is  comprehended. 

Nor  would  it  be  sufficient  if  it  could  be  said  that  the  ditch,  as  an 
obsrkniGtion  of  the  streets,  was  a  public  nuisance  at  common  law,  for 
in  such  case  it  could  be  proceeded  against  only  by  indictment,  or  by 
ciyil  proceeding  instituted  on  behiuf  of  the  puolio  by  its  proper 
officers:  Wood  on  Law  of  Nuisances,  sec.  729,  and  cases  cited;  2 
Dillon  Municipal  Oorporations,  sec.  669. 

It  is  only  certain  kinds  of  nuisances  that  may  be  removed  or  abated 
summarily  by  the  acts  of  individuals  or  by  the  public,  such  as  those 
which  affect  the  health,  or  interfere  with  the  safety  of  property  or 
person,  or  are  tangible  obstructions  to  streets  and  highways  under 
circnmstaiioes  presenting  an  emergency;  such  clear  cases  of  nui- 
sances j^er  M,  are  well  understood,  and  need  not  be  further  noticed 
here,  to  distinguish  them  from  the  case  before  us.  If  it  were  ad- 
mitted that  this  ditch,  by  reason  of  its  obstruction  to  the  use  of  the 
public  streets,  at  the  time  of  the  acts  complained  of,  was  a  nuisance, 
it  must  also  be  admitted  that  it  was  not  a  nuisance  per  se.  It  was 
constructed  for  a  necessary,  useful  and  lawful  purpose,  was  used  for 
such  purpose,  and  therefore  in  its  nature  was  not  a  nuisance,  as  a 
matter  of  law.  Nor  as  a  matter  of  fact  was  it  a  nuisance  while  it 
was  no  hurt,  detriment  or  offense  to  the  public,  or  to  any  private 
citizen.  If,  then,  it  has  become  a  nuisance,  it  is  by  reason  of  a  change 
of  circumstances  brought  about  neither  by  the  ditch  itself,  nor  its 
use.  Indeed,  the  sole  matter  complained  of  to  warrant  its  being 
regarded  as  a  nuisance,  is  the  absence  of  bridges  at  street  crossings. 
The  town  has  become  populous;  its  growth  has  extended  beyond  the 
ditch  and  along  its  line  for  a  great  distance;  streets  laid  out  across 
its  course  have  come  to  be  traveled  so  much,  that  without  bridges, 
the  ditch,  as  appears  by  the  testimony,  has  become  inconvenient, 
detrimeniEd^  and  an  obstruction  to  the  full,  safe  and  lawfxd  use  of 
such  streets  as  highways  by  the  public.  To  this  extent,  and  from 
these  causes  outside  the  ditch  and  its  tiBeperae,  has  the  ditch  come 
to  fbe  a  public  nuisance,  if ,  as  a  matter  of  fact,  it  is  such.  But 
wlMsther  it  is  such  or  not,  is  a  fact  which  must  first  be  ascertained  by 
judidal  determination  before  it  can  be  lawfully  abated,  either  by  the 
public  or  by  a  private  person. 

As  we  have  already  said,  there  are  certain  kinds  of  nuisances 
which  may  be  summarily  removed  or  abated,  either  by  the  public 
authorities  or  by  private  individuals,  but  we  are  attempting  here 
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only  to  declare  the  law  applicable  to  oases  of  the  nature  and  char- 
acter of  the  one  before  ns. 

In  the  case  of  Griffith  y.  McGnIlam,  46  Barb.  661,  the  sapreme 
court  of  New  York,  after  considering  what  constitates  a  nnisaiicey 
public  or  private,  and  the  remedies  therefor,  summarizes  the  law 
touching  the  same,  as  follows: 

' '  1st.  That  every  encroachment  upon  a  highway  is  not  a  nui- 
sance.     *      * 

''  2d.  That  that  which  is  exclusively  a  common  or  public  nui- 
sance, cannot  lawfully  be  abated  by  the  private  act  of  individuals; 
the  remedy  is  by  indictment,  or  criminal  prosecution^  unless  some 
other  remedy  has  been  provided  by  statute. 

''  3d.    A  private  nuisance  may  be  abated  by  the  party  aggrioTed. 

**  4th.  A  nuisance  may  be  a  public  and  a  private  nuisance.  In 
such  a  case  the  public  may  proceed  by  indictment  to  abate  it,  and 
punish  its  author;  or  those  individual  to  whom  it  is  a  private  nui- 
sance«  by  reason  of  its  being  especially  inconvenient  and  annojring 
to  them,  or  that  they  are  in  some  particular  way  incommoded  there- 
by, may,  of  their  own  act,  abate  it. 

*'  6th.  In  the  case  of  a  private  nuisance,  the  a^;grieved  party  has 
an  election  of  remedies;  he  may  remove  the  nuisance,  or  he  may 
have  his  action  for  the  private  damages  sustained  by  him;  he  can 
not  have  both  remedies." 

Besides  the  remedy  by  indictment,  a  civil  action  will  lie  to  pre- 
vent or  abate  a  public  nuisance,  on  behalf  of  the  public,  by  its 
proper  oflScers:  Attorney  General  v.  M.  &  £.  B.  B.,  4  O.  £.  Green 
jEk}.,  387;  State  v.  Berdotte,  73  Ind  186;  Taylor  v.  Armstrong,  24 
Aik.  102;  Metropolitan  City  B'y  V.  Chicago;  96  HI.  620;  Wood's 
Law  of  Nuisances,  section  729,  and  cases  cited. 

Almost  every  case  involving  the  question  of  a  nuisance  in  the  use 
of  property  is  to  be  determined  in  view  of  its  own  circumstances, 
and  as  a  eeneral  rule,  the  relative  rights  of  the  parties  conteol,  the 
question  being  whether  or  not  the  use  of  the  property  in  the  manner 
complained  of  is  reasonable,  and  in  accordance  with  such  relative 
rights:  Wood's  Law  of  Nuisances,  sec.  12. 

' '  As  to  what  constitutes  a  nuisance  is  a  question  for  the  court, 
and  not  the  jury  to  determine;  whether  the  results  of  a  given  busi- 
ness are  so  common  as  to  amount  to  a  public  nuisance  is  a  question 
for  the  jury :"  Ibid.  sec.  22. 

And  the  same  author  states  the  rule  in  such  cases  to  be  that  "  tiie 
question  is  not  whether  an  act  has  been  declared  to  be,  but  does  it 
come  within  the  idea  of  a  nuisance;  if  so,  it  is  one,  though  never 
held  so  before;  if  not,  it  is  not  one,  though  held  so  a  thousand  times 
before:"  Ibid.  sec.  27. 

Whether  a  particular  use  that  is  not  a  nuisance  per  ae,  is  an  un- 
reasonable use  and  a  nuisance,  is  a  question  of  fact,  to  be  judged  of 
from  the  circumstances  of  each  case  by  the  jury:  Ibid.  sec.  261,  and 
cases  cited. 
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In  treating  npon  the  powers  of  mnnioipal  antfaoritide  relating  to 
nnisances,  Mr.  Wood,  in  his  work  referred  to,  says  in  respect  to 
sach  things  as  are  not  noisanoee  per  se,  that  they  mnst  be  lawfully 
ascertained  to  be  saoh;  tibat  the  municipal  authorities  cannot 
arbitrarily  declare  a  thing  a  nuisance,  or  destroy  valuable  property 
which  was  lawfully  erected  or  created,  without  such  •  lawful  ascer* 
tainment,  that.even  if  power  therefor  has  been  expressly  conferred 
by  the  legislature,  it  is  inoperative  and  void  unless  the  thing  is  in 
fact  a  nuisance,  or  was  created  or  erected  after  the  passage  of  the 
ordinance,  and  in  defiance  of  it,  and  except  in  case^of  emergency, 
or  when  the  use  is  clearly  a  nuisance,  the  fact  should  be  first  estab-* 
li^  by  judicial  adjudioation.  Vide,  see.  740,  and  the  aathorities 
cited* 

In  the  case  of  Tates  t.  The  Oity  of  Milwaukee,  10  Wall.  497,  the 
supreme  court  of  the  United  States^  per  Mr.  Justice  Miller,  say : 
"  6ut  the  mere  declaration  by  the  city  council  of  Milwaukee,  that  a 
certain  structure  was  an  encroachment  or  obstruction,  did  not  make 
it  so,  nor  could  such  declaration  make  it  a  nuisance  unless  it  in  fact 
had  that  character. 

''  It  is  a  doctrine  not  to  be  tolerated  in  this  country,  that  a  munici- 
pal corporation,  without  any  general  laws  either  of  the  city  or  of 
the  state,  within  which  a  given  structure  can  be  shown  to  be  a 
nnisance,  can,  by  its  mere  declaration  that  it  is  one,  subject  it  to 
removal  by  any  person  supposed  to  be  aggrieved,  or  even  by  the 
dty  itself.  This  would  place  every  house,  every  business,  and  all 
the  propertjr  of  the  city,  at  the  uncontroUed  wiU  of  tiie  temporary 
local  airthorities."  The  same  doctrine  is  laid  down  in  the  case  of 
O.  B.  I.  &  P.  B.  B.  V.  Joilet,  79  111.  25-44;  Everett  v.  CouncU 
Blufib,  48  Iowa,  66,  and  numerous  other  authorities. 

It  is,  therefore,  quite  clear  that  the  plaintiffs  below  were  entitled 
to  the  injunction  prayed  for  in  the  mrst  instance,  restraining  the 
city  from  interference  with  the  use  of  property  which  bad  not  been 
lawfully  ascertained  and  declared  to  be  a  nuisance.  Upon  the 
record,  however,  presenting  the  testimony  taken  upon  the  hearing, 
we  are  to  determine  whetner  the  court  below  was  warranted  in 
decreeing  the  injunction  perpetual  upon  the  facts  established  by 
said  testimony. 

The  fact  that  the  construction  of  the  ditch  was  begun  in  the  fall 
of  1864,  and  completed  in  the  spring  or  summer  of  1865,  by  a 
company  duly  incorporated  under  and  by  virtue  of  general  incor- 

¥  oration  laws  of  the  territtory  of  Colorado,  is  fairly  established* 
he  only  question  of  error,  based  upon  objection  to  evidence 
admitted,  which  is  specifically  presented  for  our  consideration, 
relates  to  the  certificate  of  incorporation  of  this  ditch  company. 
The  admission  of  this  certificate,  as  evidence,  is  objected  to,  and 
the  validity  of  the  corporation,  and  its  rights  and  rights  of  its 
lessees,  the  defendants  in  error,  are  denied,  on  the  ground  that  the 
certificate  omits  to  specify  what  stream  the  water  of  the  ditch  is  to 
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be  taken  from,  the  terminal  points  of  the  ditoh,  and  other  specifica- 
tions which,  by  the  statute,  the  certificate  is  directed  to  contaau 

That  the  corporate  existence  and  validity  of  the  acta  cimde  facio 
corporation  whose  user  is  established,  cannot  be  attacked  o<^atonUy 
upon  the  ground  of  an  irregularity  or  omission  of  tiiis  nature  in  ite 
certificate  of  incorporation,  has  been  decided  by  this  court  in  the 
case  of  Humpreys  ▼•  Mooney,  6  Ool.  282,  for  the  reasons  and  upon 
the  authorities  therein  cited. 

The  ditch,  then,  must  be  held  to  haye  been  lawfully  ocHistmeted* 
It  is  shown  to  4>e  six  or  seven  miles  long ;  that  it  reoeiyes  its  water 
out  of  the  Platte  river  at  a  point  on  the  stream  four  or  five  miles 
above  the  city ;  that  ever  since  its  completion  in  1866,  the  water 
flowing  through  it  has  been  used  to  irrigate  several  thousand 
acres  of  farming  lands  beyond  the  city  limits,  and  for  grind- 
ing wheat  in  the  mills  of  defendants  in  error,  situated  within 
the  limits  of  the  original  town  site  of  Denver.  That  which  is 
complained  of,  on  the  part  of  the  ci^,  to  be  a  nuistfnoe,  does  not 
arise  out  of  either  the  nature  of  the  ditch  itself  or  die  manner  of 
its  use  by  the  defendants  in  error.  The  reasonableness  of  the  use 
is  not  questioned,  although  the  absolute  necessity  of  such  use  as 
a  motive  *  power  for  the  mills  is  denied  by  the  plaintiff  in  efror. 
Admitting,  then,  that  the  testimony  shows  that  by  reason  of  the 
increase  m  travel  and  traffic  upon  the  streets  crossing  the  ditoh, 
consequent  upon  the  growth  of  the  city,  the  ditch  is  such  so 
obstruction  to  the  use  of  the  streets  as  to  be  properly  deemed  a 
highway  nuisance,  we  may  also  say  that  its  character  as  a  nuissDee 
is  not  by  such  testimony  established  to  exist  in  any  other  respeot 
than  as  such  obstruction  to  certain  streets;  and  further,  such  raar- 
acter  consists  solely  in  the  absence  of  bridges  at  the  crossings,  and 
is  wholly  contingent  upon  this  circumstance. 

The  removal  of  the  nuisance,  therefore,  whithout  the  destrustion 
of  the  property  in  question  or  interference  with  its  use,  as  heretofore 
enjoyed  by  defendants  in  error,  can  be  effected  by  bridging  the 
ditch  properly  at  the  street  crossings. 

This  narrows  the  controversy  down  to  the  real  question  invidved 
in  this  branch  of  the  case,  viz:  which  party  is  liable  for  the  oon- 
struction  of  these  bridges,  the  defendants  in  error  or  the  city  ?  If 
the  former,  then  the  decree  of  the  court  below  diould  be  modified 
accordingly;  if  the  latter,  then  tiie  decree  need  not  be  disturbed. 

The  question  therefore  to  be  determined  is  one  dependent  upon 
the  relative  rights  of  the  parties  to  this  action  respectivdy. 

As  to  all  we  streets  intersected  by  the  ditcn  outside  of  tiie 
original  limits  of  the  city  known  as  the  congressional  grant,  tiie 
testimony  shows  that  the  ditch  was  constructed  seven  or  ei^t 
years  before  these  streets  were  laid  out.  The  plat  of  Hunt's 
addition,  which  we  understand  to  be  the  oldest  of  tne  additions  to 
tiie  city  on  the  line  of  this  ditch,  was  filed  in  1872.  The  ditch  in 
question  was  marked  on  the  map  or  plat  of  this  addition  as  filed, 
and  the  right  of  way  for  said  ditch  nad  been  previously  acquired 
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by  the  ditoh  oompaay  of  the  owners  of  the  lands  embraoed  in  this 
addition. 


Under  this  state  of  facts,  we  think  it  clear  that  the  owner  of 
addition  dedicated  the  streets  he  had  laid  ont,  intersecting  this 
ditoh  subject  to  the  pre-existing  right  of  way  of  the  said  ditch,  and 
it  seems  eqnally  clear  that  the  city  should  be  held  to  have  accepted 
such  dedication  and  acquired  control  of  these  streets  subject  to  the 
same  pre-existing  rights  of  the  proprietors  of  the  ditch.  The  city 
having  thus  acquired  the  fee  and  control  of  these  streets,  in  trust 
for  the  public  •  under  the  conditions  of  the  grant  and  dedication, 
must  render  them  passable  and  keep  in  repair  as  the  public  necs<- 
sity  and  convenience  require,  without  interfering  with  the  rightful 
and  accustomed  use  of  said  ditch ;  that  is  to  say,  the  use  of  said 
ditirfi  to  the  same  extent  and  for  the  like  purposes  enjoyed  thereby 
prior  to  the  grant  and  dedication  of  the  streets  to  the  city  as  afore* 
said. 

With  respect  to  the  streets  intersected  by  the  ditch  within  the 
Oongi^eesional  grant,  a  different  state  of  facts  exists,  and  a  more 
diffionlt  question  is  presented. 

The  ocMnpany  for  the  construction  of  this  ditch  was  incorporated 
October  8th,  1864.  The  construction  was  commenced  thereafter, 
tiiat  same  year,  and  completed  the  spring  or  summer  following. 
The  fact  is  conceded  that  long  prior  to  the  date  of  the  incorpora* 
tion  of  said  company,  and  the  construction  of  the  ditch,  the  streets 
of  that  portion  of  the  city  included  in  the  Congressional  grant  and 
intersected  by  the  ditch,  to  wit:  Champa,  Curtis,  Lawrence,  Lari<> 
mer,  Holladay,  Wazee,  Wyncoop,  Eighth  and  Ninth  streets,  were 
laid  out  and  mapped  the  same  as  they  now  exist,  and  the  map  filed 
*  as  of  record  in  the  proper  office  of  the  county  records.  At  this 
time,  the  titie  to  the  lands  included  in  the  city  of  Denver,  as  laid 
out  and  mapped  as  aforesaid,  was  in  the  United  States,  the  lands 
being  a  part  of  the  public  domain  under  the  control  of,  and  subject 
to  disposal  by  the  general  government. 

On  the  twenty-eighth  of  May,  1864,  an  act  of  congress,  entitied 
''An  act  for  the  relief  of  the  citisens  of  Denver,  in  the  territory  of 
Colorado,"  was  appoved;  which  act  authorized  the  entiy  of  the  tract 
known  as  the  ''congressional  grant,"  by  the  probate  judge  of  the 
connty  including  such  tract,  in  trust  for  the  inhibitants,  as  a  town 
site.  This  entry  was  made  by  such  probate  judge,  and  a  certificate 
of  the  entry  thereof  was  issued  on  May  6th,  1866^  and  a  patent  for 
the  same  was  thereafter  issued  June  8th,  1868. 

The  city  of  Denver  was  incorporated  by  act  of  the  legislature  of 
the  territory  of  Colorado,  at  the  first  session  of  such  legislature  in 
1861,  and  by  said  act  the  municipal  authorities  were  authorised  to 
have  and  exercise  general  control  of  the  streets,  alleys  and  highways 
within  the  city. 

Upon  this  state  oi  facts,  it  is  contended  on  behalf  of  the  city,  that 
at  the  time  of  the  construction  of  the  ditch,  the  city,  by  reason  of 
the  pricHT  laying  out  of  the  streets,  and  the  authority  conferred  by 
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the  charter  or  act  of  incorporation  mentioned,  acquired  and  still 
possess  the  right  to  require  the  proprietors  of  the  ditch  to  bridf^  the 
same  at  the  street  crossings  when  necessary,  and  that  the  oonstmc- 
tion  and  use  of  said  ditch  has  always  been  subject  to  such  right  of 
the  city. 

On  the  other  hand,  it  is  contended  on  behalf  of  the  defendanfcB 
in  error,  that,  chiefly  for  the  reason  that  at  the  date  of  incorporatioii 
of  the  ditch  company  and  the  construction  of  said  ditch,  the  iitie  to 
the  land  in  question  was  in  the  United  States  and  not  in  the  city, 
no  prior  y alid  right  accrued  to  the  city  to  exact  of  the  ditch  propiietois 
the  requiremente  in  controversy. 

In  further  support  of  the  contention  on  behalf  of  the  city,  the 
point  is  made  m  argument,  that  the  titie  of  the  city  to  the  lands 
acquired  by  the  enti^  of  May  Sth,  1866,  relates  back  to  the  date  of 
the  act  of  May  38th,  1864,  auttiorizing  the  entry.  We  cannot  aasent 
to  the  correctiiess  of  this  proposition.  This  last  mentioned  act  is 
not  in  the  nature  of  a  grant,  but  is  simply  a  provision  to  enable  the 
city  to  acquire  title  to  land  for  a  town  site,  if  it  should  thereafter 
elect  to  avail  itself  of  the  provisions  of  the  act,  and  it  is  not  preceived 
upon  what  principle  the  title  subsequentiy  acquired  by  the  entry 
could  relate  back  to  the  act  mentioned,  any  more  than  the  title 
acquired  by  entry  of  public  lands  by  a  private  citiaen,  can  rdate 
back  to  the  date  of  the  law  of  Oongress  which  authorized  such  entiy; 
and  in  the  case  of  such  entries  under  the  acts  of  congress  toir  the 
disposal  of  the  public  domain,  it  is  not  questioned  tiiat  the  title 
accrues  to  the  party  making  the  entry  at  the  date  of  such  enfar,  and 
not  before.  The  government  itself  does  not  reallv  part  witn  the 
titie  until  the  issue  of  the  patent  therefor,  but  upon  the  issue  of  audi 

Satent,  the  titie  conveyed  by  the  grant  is  held  to  relate  back  to  the 
ate  of  the  entry  as  evidenced  by  the  certificate  thereof. 
Can  it  be  said  that  the  city  acquired  such  a  right  to  the  streets 
under  and  by  virtue  of  its  charter  in  1861  as  would  enable  it  to  assert 
such  right  as  superior  to  the  rights  subsequently  acquired  by  tiM 
ditch  company  ?  We  think  not.  The  act  of  congress,  creating^the 
territory  of  Colorado,  usually  called  the  organic  act,  ai>proved  f  eb^ 
ruary  2o,  1861,  limited  the  legislative  power  of  the  territoiry  to  "  idl 
rightful  subjects  of  legislation  consistent  witii  the  constitution  of  the 
United  Btates  and  the  provisions  of  this  act;"  and  in  the  same  seo- 
tion  declares  that  ''  no  law  shall  be  passed  int^enng  with  the  nri- 
mary  disposal  of  the  soil;"  and  also  prohibits  the  passing  of  any  law 
*^  impairing  the  rights  of  i>rivate  property."  While  the  conferring 
upon  the  municipal  authorities  of  a  town  the  power  to  control  gen- 
eraUy  the  streets,  looking  to  their  necessary  and  proper  use  as  sudh 
by  the  public,  is  certainly  a  rightful  subje^  of  legjsiation,  yet  it  is 
to  be  borne  in  mind  that  ditches  and  artificial  streams  <^  water  for 
irrigating,  milling,  and  other  like  purposes,  were  of  such  prime 
necessity  in  regions  like  Colorado,  that  the  legislation  of  congress, 
as  well  as  of  the  territory,  has  frequentiy  declared  the  paramount 
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value  of  the  rights  springing  from  such  neceesity,  and  the  oourts 
have  been  very  carefm  to  gnard  saoh  rights. 

In  the  case  of  Broder.v.  Water  Co.,  11  Otto,  274,  which  was  an 
action  to  have  a  certain  irrigating  ditch  or  canal  declared  a  nuisance 
and  abated  as  snch,  the  act  of  congress  of  Jaly  26,  1866,  was  in* 
Tolved.  The  ninth  section  of  this  act  declares  that  **  whenever,  by 
priority  of  possession,  rights  to  the  use  of  water  for  mining,  agrionl- 
ttiral,  mannfactnring  or  other  parposes,  have  vested  and  accrued, 
and  ihe  same  are  recognized  and  acknowledged  by  the  local  customs, 
laws  and  the  decisions  of  courts,  the  possessors  and  owners  of  such 
▼ested  rights  shall  be  maintained  and  protected  in  the  same,  and  the 
right  of  way  for  the  construction  of  ditches  and  canals,  for  the  pur- 
poses aforesaid,  is  hereby  acknowledged  and  confirmed." 

The  Supreme  Court  of  the  United  States,  in  construing  and 
applying  inis  provision  of  the  act  to  ihe  case  before  them,  say :  * '  It 
is  the  established  doctrine  of  this  court  that  rights  of  miners,  who 
had  taken  possession  of  the  mines  and  worked  and  developed  them, 
and  the  rights  of  persons  who  had  constructed  canals  and  ditches  to 
be  used  in  mining  operations,  and  for  purposes  of  agricultural  irri- 
gation in  the  region  where  such  artificial  use  of  the  water  was  an 
absolute  necessity,  are  rights  which  the  government  had,  by  its 
conduct,  recognized  and  encouraged,  and  was  bound  to  protect, 
before  the  passage  of  the  act  of  1866.  We  are  of  opinion  that  the 
section  of  the  act  which  we  have  quoted  was  rather  a  voluntary 
recognition  of  a  pre-eocisting  right  of  possession^  constituting  a  valid 
claim  to  its  continued  use,  than  the  establishment  of  a  new  one." 
Much  other  authority,  in  the  decisions  of  courts,  and  in  legislative 
acts,  both  of  congress  and  of  our  own  territory,  might  be  cited  upon 
this  point.  We  are  forced  to  conclude  that  the  authority  conferred 
by  the  act  of  1861,  incorporating  the  city  of  Oever,  in  respect  to  the 
control  of  the  streets  by  the  city,  cannot  be  extended  to  invalidate 
the  acquisition  thereafter  by  the  ditch  proprietors  of  a  right  of  way 
through  lands  which  were  then  a  part  of  the  public  domain,  and 
prior  to  the  ac<]uisition  of  title  thereto  by  the  city,  although  streets 
nad  been  previously  laid  out  thereon  and  traveled. 

Bearing  upon  the  question  of  the  relative  rights  and  liabilities  of 
the  parties  under  discussion,  it  is  not  unimportant  to  notice  that 
from  the  testimony  it  appears  that  the  ditch  proprietors  and  those 
usin^  the  water  therein,  have  never  conceded  the  right  of  the  city  to 
require  them  to  bridge  the  ditch,  but  have  always  resisted  such 
demand ;  and  that  on  the  other  hand  the  city,  from  time  to  time,  has 
bridged  the  streets  mostly  traveled  where  crossed  by  the  ditch  or 
raceway  below  the  mills;  that  some  of  these  bridges  were  built  by 
the  city  many  years  ago,  and  have  been  maintained  and  kept  in 
repair  by  the  city  ever  since,  thus  apparently  acquiescing  in,  if  not 
acknowledging,  the  rights  claimed  by  the  defendants  in  error. 

In  consequence  of  the  public  interests  involved,  as  well  as  the 
great  value  of  the  property  that  would  be  affected  by  the  destruo* 
tion  of  the  ditch  or  the  diversion  of  the  water  from  the  use  of  the 
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defendoBte  in  error,  we  hare  ffiyen  this  case  that  oareful  eonsidenk 
tion  which  the  reopootive  rights  and  interests  involTed  therein  de- 
mands, and  npon  snoh  ofmaideration  of  the  whole  case  we  axe  con- 
yinoed  that  the  oitj  is  without  right  to  require  the  defendaiitB  in 
error  to  bridge  the  ditch  as  demanded  of  them«  or  to  interfere  with 
the  flow  and  use  of  the  water  in  said  ditch  to  ^  extent  and  for  the 
purposes  heretofore  used  and  enjoyed,  bnt  that  the  dmty  and  oUi- 
gation  to  constmct  sach  bridges  whenever  and  wherever  the  pabUe 
necessity  and  convenience  require,  and  to  maintain  and  keep  the 
same  in  repair,  devolves  upon  the  city.  We  are  not  to  be  under- 
stood as  holding  that  the  said  ditch,  or  the  use  thereof,  may  not  at 
some  future  time ,  by  reason  of  changed  circltmstancee,  become  a 
nuisance  and  liable  to  be  abated  as  such.  What  we  decide  at  pres- 
ent is,  that  for  the  reasons  stated  herein,  we  perceive  no  error  in 
the  judgment  and  decree  of  the  court  below,  and  the  same  will  be 
affirmed  accordingly. 
Decree  affirmed. 


Babnett  et  al.  v.  Ekight  et  al. 

Filed  April  S6,  I884* 

HoiOBTJUD— ExiSTiNa  iNDEBTBDNKBS—ExEifFTioN.— A  debtor  may  declare  &  hoDerteed 
upon  his  property,  so  as  to  render  the  same  exempt  from  execution  as  against  an  existing  in- 
debtedness which  nas  not  been  reduced  to  judgment  nor  become  a  statutory  lien  npoo  the 
exempted  premises  bv  attachment  or  otherwise,  although  the  effect  ol  allowing  thecxanptioB 
will  be  to  leave  the  aebtor  insolvent. 

Homestead  Statutes,  Construction  of. — Homestead  exemption  is  entirely  a  creatare  of 
atatttte.    The  statutes  authorizing  it  are  not  in  derooation  of  tne  oommon  law,  for  ai 
mon  law  the  cr«ditor  had  no  right  to  sell  the  debtor's  land.    Such  statutes  shoold  be  libi 
construed. 

CONVSYANOI  BT  DiBTOB  OF   HOMXflTBAD  IN  CoKfilDEBAnOK  OF  FUTUBE  SOPFOKT.— A 

veyance  by  an  insolvent  debtor  of  his  homestead,  (he  value  of  which  is  less  than  that  alioved 
by  statute,  is  not  void  as  against  an  existing  general  creditor,  although  part  of  the  ooosida*- 
tion  for  such  conveyance  is  an  agreement  on  the  part  of  the  grantee  to  aid  in  the  fntmc 
aupportof  tiie  grantor. 

Ebbob  to  the  district  conrt.    The  opinion  states  the  facts. 

WdUy  Smith  d  Macon,  for  the  plaintiffs  in  error. 
Benedict  Jc  Smith,  for  the  defendants  in  error. 

Helm,  J.  The  important  assignment  of  error  in  this  ease  is, 
**  that  the  complaint  doth  not  set  forth  facts  sufficient  to  oonstitate 
a  canse  of  action." 

There  is  nothing  in  the  record  before  ns  npon  which  we  can  pre- 
dicate the  conclusion  diat  the  conveyance  from  Mrs.  Oarr  to  defen- 
dants in  error  is  void  as  to  plaintiffs  m  error,  on  the  ground  of  actual 
or  intentional  fraud.  The  uncontradicted  averments  of  the  com- 
plaint are  our  only  source  of  information  upon  this  subject;  there  is 
nothing  in  these  from  which  we  can  justly  draw  the  inference  that 
she  made  the  sale  with  intent  to  hinder,  delay  or  defraud  her  credi- 
tors; neither  is  there  anything  to  show  that  d^endants  in  error, 
who  were  purchasers  for  a  valuable  consideration,  had  ^notice  of 
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snoh  intent  even  if  exidted*  Yet  both  of  these  facie  mnet  oononr 
before  the  sale  oan  be  avoided  on  this  aocoxmt. 

The  question  of  fraud  in  fact  may  therefore  be  eliminated  from 
this  case.  Is  there  fraud  in  law  of  which  plaintiff  in  error  may  take 
advantage?  His  counsel  contend  that  there  is;  they  assert, 
firsit  that  as  against  the  claim  of  plaintiffs  in  error,  the  effort  of  Mrs. 
Oarr  to  secure  the  benefit  of  the  homestead  exemption  act  w$s  of  no 
avail*  for  his  demand  was  contracted  before  she  caused  the  word 
'« homestead"  to  be  entered  of  record  in  compliance  with  law. 
And  they  argue;  secondly,  that  since  part  of  the  consideration  from 
defendants  in  error  to  her  for  the  property  was  future  assistance 
towards  her  support,  the  transaction  was  tainted  with  fraud  in  law 
per  «e  as  to  her  ezistinff  creditors. 

Other  matters  are  discussed  in  the  briefieiy  but  we  deem  it  un- 
neoeesary  to  extend  our  inquiry  beyond  these  two  questions.  The 
first  may  be  restated  as  follows:  Can  a  debtor  avail  himself  of  the 
bounty  offered  bv  our  homestead  exemption  statute  as  against  an 
existing  indebtedness  which  has  not  been  reduced  to  judgment  nor 
become  a  statutory  lien  upon  the  exempted  premises  by  attachment 
or  otherwise,  where  allowing  the  exemption  will  leave  him  in- 
solvent ? 

We  are  not  aware  of  any  direct  adjudication  of  this  precise  ques- 
tion under  similar  statutes.  It  is  by  no  means  free  from  difficulty 
and  doubt;  that  strong  and  logical  ar^^uments  can  be  presented  on 
both  sides  is  demonstrated  by  the  bnefs  in  this  case. 

Section  1631  of  our  general  statutes  reads  as  follows:  *' Every 
householder  in  Colorado,  being  the  head  of  a  family,  shall  be  enti- 
tled to  a  homestead  not  exceeding  in  value  the  sum  of  two  thousand 
dollars,  exempt  from  execution  and  attachment,  arising  from  any 
debt»  contract  or  civil  obligation,  entered  into  or  incurred  after  the 
first  of  February,  in  the  year  of  our  Lord  one  thousand  eijzht  hun- 
dred and  sixty-eight."  And  section  1632  is  as  foUows:  ''To entitle 
any  person  to  the  benefit  of  this  act  he  shall  cause  the  word  '  home- 
steaa '  to  be  entered  of  record  in  the  margin  of  his  recorded  title  to 
the  same,  which  marginal  entry  shall  be  signed  by  the  owner  maldng 
such  entry,  and  attested  by  the  clerk  and  recorder  of  the  county  in 
which  the  premises  in  question  are  situated,  together  with  the  date 
and  time  of  day  upon  which  such  marginal  ent^  is  so  made." 

We  do  not  agree  with  counsel  for  plaintifiiB  in  error  in  their  ar^- 
ment  that  the  latter  section  was  enacted  for  the  purpose  of  giving 
notice  and  securinff  protection  to  those  dealing  witn  the  householder 
and  extending  creoit  io  him.  If  we  did,  the  conclusion  arrived  at 
by  them  would  inevitably  follow;  for  if  the  legislature  prescribed 
the  recording  for  the  purpose  of  protecting  parties  with  whom  the 
claimant  deals,  the  deduction  is  irresistible  that  it  would  not  avail 
as  to  prior  debts;  more  ingenuity  than  we  possess  would  be  required 
to  demonstrate  how  the  creditor  is  benfitted  by  a  notice  of  this  kind 
given  him  after  he  has  extended  the  credit* 
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The  kej  to  a  solution  of  the  problem  preeented  is  fonnd  in  the 
purposes  and  langua&e  of  the  entire  act  itself.  Two  gOYeming  prin- 
eiples  underlie  all  homestead  legislation.  First,  the  beneficent 
design  of  protecting  the  citizen  householder  and  his  family  from  the 
dangers  and  miseries  of  destitution  consequent  upon  business 
reverses,  or  against  calamities  arising  from  other  causes;  and, 
second^  the  sound  public  policy  of  securing  the  permanent  habita- 
tion of  the  family,  and  cultivating  the  local  interest,  pride  an<l  affec- 
tion of  the  individual,  so  essential  to  the  stability  and  prosperity  of 
a  government. 

Homestead  exemption  is  entirely  the  creature  of  statute,  but  the 
statute  is  not  in  derogation  of  the  common  law,  for  at  common  law 
the  creditor  had  no  right  to  sell  the  debtor's  land :  Thompson's  Home- 
steads and  Exemptions,  sec.  2  and  note.  And  the  rule  is  folly 
established  that  uie  statutory  provisions  are  to  be  liberally  con- 
strued for  the  purpose  of  giving  effect  to  the  principles  above 
named. 

Many  of  the  states  have  extended  this  bounty  to  the  householder 
without  restriction  or  qualification,  save  that  of  visible  occupancy 
and  use;  a  few  like  our  own  have  seen  .fit,  for  excellent  reasons,  to 
require  of  him  in  addition  to  occupancy  an  election  as  to  whether 
he  will  accept  the  favor  offered. 

Section  1631,  above  mentioned,  makes  no  reference  to  general 
indebtedness,  except,  that  its  operation  is  confined  to  executions  and 
attachments  upon  such  liabilities  as  accrue  after  a  certain  date;  it 
bestows  upon  the  debtor  the  privilege  of  holding  his  homestead  to 
the  extent  of  two  thousand  dollars  in  value  *'  exempt  from  eooecution 
and  €UtcLchment.'* 

Section  1632  substantially  declares  that  until  he  records  his 
acceptance  of  the  bounty,  his  home,  like  his  other  realty,  shall  be 
subject  to  '*  execution  and  attachment."  There  is  nothing  in  either 
or  in  any  other  provision  of  the  act  which,  in  our  judgpnent,  justifies 
the  conclusion  tnat  the  legislature  intended  to  declare  that  he  must 
make  this  election  before  incurring  the  debt.  That  body  simply 
says  to  him,  ' '  prompted  by  a  desire  to  protect  and  benefit  you  and 
your  family,  and  also  to  advance  the  public  welfare,  we  offer  this 
bounty  to  you,  but  we  do  not  force  you  to  accept  it;  and  if  you  do 
not  record  your  acceptance  before  an  attachment  or  execution  lien 
is  secured  in  favor  of  some  creditor,  such  lien  shall  have  prefer- 
ence." By  saying  to  him  that  he  must  record  his  notice  of  aooeot- 
ance,  the  legislature  did  not  intend  to  discriminate  against  tae 
premises  ui>on  which  he  resides;  they  did  not  intend  to  give  his 
creditor  a  right,  lien  or  claim  against  the  same  prior  to  such  notice 
of  acceptance,  which  did  not  extend  to  his  other  realty;  he  may, 
notwithstanding  his  debts,  incumber,  sell  and  dispose  of  his  home 
in  the  same  manner  as  any  other  lands  to  which  he  holds  title;  the 
bona  fidt  purchaser  or  incumbrancer,  for  valuable  consideration, 
takes  the  home  or  residence  entirely  free  from  claim  or  objection  on 
the  part  of  a  mere  general  creditor;  and  this  is  true  even  if  such 
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Sandiaaer  is  aware  when  he  makes  the  pturahase  of  the  Tendofs  in- 
ebtedness  and  of  his  insolvent  condition. 

We  think  that  under  our  statute  the  householder  is  in  ample  time 
if  he  leoords  this  election  before  a  lien  attaches  in  favor  of  his 
creditor. 

It  is  very  true  lliat  an  act  of  the  legislature  confirming  the  priv- 
Uege  of  a  nomestead  exemption  as  against  debts  incurred  prior  to 
its  passage  is  absolutely  void,  such  an  act  is  in  clear  violation  of  the 
inhibition  of  both  federal  and  state  constitutions  against  impairing 
the  obligation  of  contracts.  The  right  of  the  creditor,  unaer  the 
statutes  in  tiiilt  behulf  existing,  to  look  to  all  of  the  debtor's  realty 
for  payment,  is  said  to  be  a  part  of  his  remedy;  the  remedy  prevail- 
ing ''when  and  where  the  contract  is  made,  and  is  to  be  performed, 
is  a  part  ol  its  obligation,  and  any  subse(}u«it  law  of  the  state  which 
so  affects  the  remedy  as  substantially  to  impair  and  lessen  the  value 
of  the  contract  is  forbidden  by  the  constitution,  and  is  therefore 
void":  Edwards  v.  Eearzey,  6  Otto  607;  Gunn  i;.  Barry,  15  Wal* 
laoeSlO 

But  that  is  a  very  different  question  from  the  one  now  under  con* 
sideration.  This  precise  constitutional  objection  appears  to  have 
been  in  the  legislative  mind  when  our  homestead  law  was  adopted; 
for  although  it  was  approved  on  the  tenth  day  of  January,  I860,  the 
exemption  was  confined  to  ''debts,  contracts,  or  civil  obligations 
entered  into  or  incurred  after  the  first  of  February* '  following. 

Our  conclusion  above  stated  does  not  work  injustice  to  the  cred<> 
iter,  he  knows  of  the  homestead  statute  when  he  gives  the  credit,  he 
is  aware  that  the  debtor  is  offered  the  privilege  of  indicating  his 
election  to  claim  the  exemption  at  any  time,  and  that  if  this  is  don^ 
before  he  procures  a  lien  iliereon  the  homestead  to  the  extent  of  two 
thousand  dollars  in  value  will  be  beyond  his  reach;  he  is  no  mora 
warranted  in  relying  upon  his  debtors  declining  to  avail  himself  of 
this  privilege,  than  upon  his  refraining  from  selling  or  incumbering 
his  propert]^.  Under  these  circumstances  it  cannot  be  said  that  he 
is  wronged  if,  after  the  credit  is  given,  his  debtor  records  his  elec- 
tion to  claim  the  exemption;  nor  can  the  position  be  maintained  that 
the  obligation  of  his  contract  is  in  any  way  impaired  thereby. 

We  pass  from  this  subject  to  a  consideration  of  counsers  second 
proposition,  viz:  Is  the  conveyance  to  defendants  in  error  void  as  to 
plamtifti  in  error,  because  part  of  the  consideration  therefor  was  an 
agreement  to  aid  in  the  future  support  of  their  grantor  ?  We  are 
not  disposed  to  question  the  correctness  of  the  general  legal  doc- 
trine upon  which  counsel  rely;  it  appears  to  be  sound,  and  is  sup- 
ported  by  a  strong  array  of  authority.  It  has  been  formulated  as 
follows:  "An  agreement  to  support  the  debtor  or  his  family  is  a 
valuable  consideration,  but  is  not  sufficient  to  support  the  transfer 
when  the  grantor  is  insolvent:"  Bump  on  Fraud*t  Conv,  216  and  cases 
cited. 

The  same  author  declares  that:  "The  gist  of  the  objection  con- 
sists, not  in  the  amount  to  be  paid  in  future  support,  but  in  the  fact 

Ho. 
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that  Che  promise  of  fatnre  support  forms  part  of  the  considezmtioii 
as  an  inaaoement  for  the  transfer :"  Ibid,  217. 

It  is  not  perfectly  clear,  under  the  anthoritieSy  that  this  doctrine 
is  applicable  to  all  cases  where  the  purchaser  acts  in  good  faith,  has 
no  Knowledge  of  the  vendor^ a  existing  deUa^  and  the  agreement  for 
future  support  forms  but  a  small  part  of  the  consideration,  the  bal- 
ance thereof  being  valuable  and  being  actually  paid  at  the  time  of 
the  transfer;  and  more  doubt  is  cast  upon  the  application  of  the 
doctrine  to  such  cases  in  this  state  by  tne  peculiar  wording  of  our 
statute  of  frauds.  It  is,  however,  unnecessary  for  us  to  determine 
this  question,  though  counsel  invite  our  attentiofH  thereto. 

A  sale  such  as  the  one  disclosed  by  this  record  is  good  except 
when  challenged  by  a  person  upon  whose  rights  it  operates  inja- 
riously.  A  creditor  who  has  not  been  wronged  cannot  be  heard  to 
complain;  the  wrong  and  injury  are  the  reason  and  foundation  of 
the  rule,  and  if  th^se  do  not  exist,  the  rule  itself  is  inapplicable. 
Therefore.it  is  held  that  if  the  bona  fide  grantee  pays  full  value  for 
the  property  otherwise,  the  additional  consideration  of  future  sup- 
port does  not  concern  creditors:  Bump  on  Fraudt.  Oonv.  1 17;  Slater 
V.  Dudley,  18  Pick.  373;  Alber  v.  Webster,  16  N.  H.  362. 

So,  also,  if  the  grantor  retain  enough  property  to  pav  all  his  debts, 
a  few  of  the  cases  hold  that  the  creditor  cannot  complain  of  a  pro- 
vision in  the  sale  for  a  future  support:  Bump.  218,  and  cases  cited. 

In  the  foregoing  discussion  we  concluded  that  the  homestead  ex- 
emption right  held  by  Mrs.  Carr  was  good  as  against  the  demand  of 
plaintiff  in  error,  though  his  assizor  was  an  existing  general  cred- 
itor when  she  recorded  her  notice  claiming  the  same.  There  is 
nothing  in  the  record  advising  us  of  any  act  on  her  part  forfeiting 
this  exemption  privilege.  At  the  time  she  sold  to  defendants  in 
error,  neither  plaintiff  in  error  nor  his  assignor  could  have  taken 
the  property  under  execution  or  attachment.  The  entire  value  being 
less  than  half  the  amount  of  the  homestead  allowance  the  whole 
propertv  was  beyond  the  reach  of  an  existing  creditor;  such  a  cred- 
itor haa  no  interest  therein,  and  having  no  interest,  it  cannot  be  said 
that  he  was  wronged  or  injured  by  her  sale.  If  the  premises  were 
beyond  the  reach  of  plaintiff  in  error  in  satisfaction  of  his  debt, 
what  mattered  it  to  him  whether  she  retained  the  title  or  sold  or  in- 
cumbered the  property. 

Upon  similar  reasoning  to  this  it  is  held  that  *'  as  to  exempt  prop- 
erty there  are,  within  the  meaning  of  the  statute  of  frauds,  no  arei- 
itor.*'  The  exemption  law  and  statute  of  frauds  '*  are  in  pari  mtUeria, 
and  must  be  construed  together."  The  former  controls  tiie  latter  as 
to  the  property  specified;  and  in  the  disposition  of  exemptedprop- 
erty  there  can  be  no  fraud  upon  creditors:  Thompson  on  Home- 
steads and  Exemptions,  sees.  4ll,  412,  and  cases  cited;  Bump,  on 
Fraudt.  Conv.,  p.  242  and  cases  cited,  also  pp.  211  and  215. 

Of  course,   where    the  value    of  the  property  exceeds  the  ex- 
emption allowance    the   creditor  is    interested;    yet    in    such  a- 
case,  it,  by  no  means  follows  that  if  a  conveyance  were  set  aside  for 
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fraud  at  the  suit  of  creditors  the  debtor  would  be  estopped  from 
still  claiming  and  holding  the  exemption  privilege  aoqtiired  before 
the  fraudulent  transfer:  Thompson  on  El.  &  E.  sec,  408  and  cases 
cited. 

Examination  thereof  demonstrates  that  the  spirit  as  well  as  the 
letter  of  our  entire  homestead  act  is  in  harmony  with  the  views  we 
have  adopted  upon  both  of  the  foregoing  questions.  Section  1634 
gives  the  benefit  of  the  homestead  to  a  surviving  widow,  husband 
or  minor  children ;  section  1637  provides  for  cases  where  the  premi- 
ses exceed  in  value  the  exemption  allowance  of  two  thousand  dol- 
lars; the  creditor  mav  sell  the  same  under  his  execution^  but  he  is 
required  to  pay  the  debtor  this  amount  from  the  proceeds;  he  is 
only  entitled  to  apply  to  the  discharge  of  his  demand,  the  surplus 
aftor  paying  all  costs  and  two  thousand  dollars  to  the  exemption 
claimant;  if  there  be  not  enough  proceeds  to  do  this,  he  must  make 
up  the  deficiencv  from  his  private  funds:  Section  1638  authorizes 
the  debtor  to  sell  his  homestead  and  invest  the  proceeds  therefrom 
in  another;  the  new  homestead  so  acquired  is  exempt  from  execu- 
tion or  attachment  for  debts  existing  before  the  sale;  the  bona  fide 
purchaser  for  valuable  consideration  of  the  old  homestead  premises 
takes  the  same  entirely  free  from  liens  on  account  of  judgments  or 
other  claims  against  his  grantor  existing  at  the  time  of  the  sale. 

This  section  does  away  with  every  doubt  as  to  the  debtor's  right 
to  dispose  of  his  homestead;  the  last  clause  thereof  puts  at  rest  all 
uncertainty  as  to  the  effect  of  a  judgment  lien  upon  a  homestead. 
On  this  subject,  counsel  cite  two  lines  of  decisions  which  have 
been  rendered  in  the  absence  of  such  statutory  provision:  lirst — 
Those  holding  that  no  judgment  lien  attaches  to  the  homestead; 
and,  Second,  those  which  declare  that  such  lien  does  attech,  but  is 
simply  held  in  abeyance  till  sale  of  the  premises,  or  forfeiture  of 
the  right.  Importent  consequences  flow  from  the  distinction  which 
it  is  not  neceamry  in  view  of  our  statutes,  for  us  to  state  or  consider. 
But  the  former  view  is  sustained  by  the  weight  of  authority  and  the 
better  reason ;  and  it  has  been  expressly  recognized  by  legislature 
in  at  least  two  of  the  stetes  where  the  latter  was  first  announced  b 
the  supreme  court:  See  Thompson  on  H.  &  E.,  sec.  390,  et  aeg.  an 
oases  cited. 

We  think  plaintiff  in  error  is  not  in  position  to  claim  in  this  case 
the  benefit  of  the  general  doctrine  declaring  a  conveyance  fraudu- 
lent and  void  as  to  creditors,  which  is  made  partially  in  considera- 
tion of  future  support  to  the  insolvent  grantor. 

The  complaint  stetes  facte  sufScient  to  constitute  a  cause  of  action. 

The  judgment  will  be  affirmed. 
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People  ex  rel.  Bebnabd  et  al  v.  OHEEasicAK  et  al. 

FOed  Mav  t,  1884. 

Railkoads,  what  is — ^Unton  Depot. — ^A  oorpor»tioii  organized  for  the  pnipose  "  of  locat- 
ing, buildinir,  owninff  and  maintaining  a  union  aepot  for  raumadB  in  the  dty^  of  DenTer,  and 
for  the  location,  building,  owning  and  maintaining  of  as  many  lines  of  railroad  from  nid 
depot  to  the  exterior  boundaries  of  said  city,  as  may  be  necessary  for  the  aooommodation 
and  use  of  the  different  railroad  companies  making  said  dtv  a  point  of  deUvenr  for  freiglit 
and  passengers,"  is  not  an  ordinary  railroad  company  witnin  the  mwuiing  of  thegeoml 
statutes. 

Creation  of  Pbitate  Corporation  under  General  Law.— A  substantial  oompiKsn(» 
with  the  provisions  of  the  general  law  is  an  essential  prerequisite  to  the  creation  of  a  privato 
corporation,  and  a  failure  to  comply  therewith  in  any  material  particular  is  ntnuid  tor  tiM 
impeachment  of  corporate  existence  in  an  appropriate  proceeding  prosecuted  ny  the  proptr 
authority. 

The  Sake— Statement  of  Term  of  Corporate  Exibtence.— The  statement  in  the  aitidM 
of  incorporation  of  a  private  corporation  that  the  same  is  to  exist  for  fifty  years,  is  not  btal 
to  the  creation  of  the  corporation,  although  the  general  law  under  whidi  it  was  ongamoed 
limits  the  existence  of  such  corporation  to  twenty  years. 

Certificate  or  Acknowledomsnt  of  Incorporation.— Failure  of  the  offioer  who  took 
the  acknowledgment  of  the  articles  of  incorporation  of  a  company  to  state  in  his  oeHificate 
thereof,  that  the  individuals  who  acknowledged  the  same  were  pen  inally  known  to  him,  or 
proven  to  him  to  be  the  persons  who  executed  the  same,  does  not  vitiate  such  oertifieate. 

Erbob  to  the  district  court  of  Arapahoe  cotmty.  The  opinion 
states  the  facts. 

W.  A.  Hardenbrook  and  J.  A, «/.  Page^  for  the  plaintiff  in  error. 

O.  M.  Dunn,  Teller  dk  Orahood,  B.  Jf.  Hughes  and  C. «/.  JBugheSy 
for  the  defendants  in  error. 

Helm,  J.  Belators,  in  the  name  of  The  People,  seek  bj  an 
action  in  the  nature  of  quo  warranto^  to  direcUy  challenge  the  oor- 

¥  orate  existence  of  ''  The  Union  Depot  and  Kailroad  Companj.'* 
heir  theory  is  that  respondents  under  that  name  wrongfully  usurped 
the  privileges  and  franchises  of  a  corporation;  that  respondents' 
attempted  organization  of  the  company  was  Toid  ah  initio  -  oy  reason 
of  a  failure  to  comply  with  the  precedent  requirements  of  our 
general  incorporation  act. 

The  action  is  brought  under  chapter  twenty-eight  of  the  code 
(of  '83). 

It  is  somewhat  doubtful  if  relators  are  in  position  to  maintain  the 
same  in  the  name  of  The  People  or  otherwise,  giving  the  code  pro- 
visions the  interpretation  most  favorable  to  them.  But  we  prefer  to 
base  our  determination  of  this  proceeding  in  error  upon  other 
grounds. 

Some  doubt  seems  to  exist  in  the  minds  of  counsel  as  to  the 
purposes  for  which  the  corporation  was  attempted  to  be  oi^aniied; 
this  uncertainity  grows  out  of  the  language  used  in  the  artides  of 
incorporation.  Bespondents  therein  declare  their  intention  to 
create  a  company  ''for  the  pun>ose  of  locating,  building,  owning 
and  maintaining  a  union  depot  for  railroads  in  the  city  of  Denver, 
Arapahoe  county,  in  said  state;  and  for  the  location,  building, 
owning  and  maintaining  as  many  different  lines  of  railroad  from 
said  depot  to  the  exterior  boundaries  of  the  city  of  Denver  as  may 
be  necessary  for  the  accommodation  and  use  of  the  different  railroaa 
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oompaaiaB  makiDg  aaid  oify  a  point  of  deUvezy  for  freight  and 


Does  this  language  indicate  an  attempt  to  create  an  ordinary 
railroad  company  nnder  onr  laws?  sec.  333,  ei  aeq.,  Generat  Stat- 
utes. We  think  not.  The  primary  and  principal  design  evidently 
was  to  bnild  and  maintain  a  union  depot.  Various  lines  of  railroad 
extended  to  the  city;  they  came  in  from  different  directions  and 
discharged  freight  and  passengers  at  different  points.  To  success* 
fully  "maintain  a  union  depot  and  thereby  accomplish  the  purpose 
of  the  enterprise^  it  was  of  course  necessary  to  connect  the  same 
with  the  severiJ  termini  of  the  roads  within  the  city;  incidental, 
iliMrefore,  to  the  main  adventure  was  the  construction  and  keeping 
in  repair  of  lines  of  traek  to  make  these  connections. 

Had  the  articles  of  incorporation  announced  a  purpose  to  build 
and  maintain  a  union  depot  and  connect  the  same  by  lines  of  track 
with  the  diffsrent  railroras  centering  in  Denver,  the  same  intention 
would,  in  our  judgment,  have  been  expressed,  and  the  same  end  at- 
tained. The  language  of  the  articles  expressly  exclude  the  idea 
that  the  union  depot  company  intended  to  operate  the  "  lines  of  rail- 
road "  they  constructed,  for  these  lines  were  to  be  buUt  and  main- 
tained for  the  aoeommodation  and  use  of  the  different  railroads, 
etc.  It  is  safe  to  say  that  the  legislature  in  the  portion  of  the  in- 
eorporation  act  above  mentioned  were  not  providing  for  such  inci- 
dental aids  to  another  enterprise  as  this;  and  it  is  also  a  fair  con- 
clusion from  the  language  used  and  the  evident  purpose  expressed 
in  the  articles  of  incorporation  that  respondents  had  no  intention 
of  engaging  in  the  business  of  constituting  or  operating  a  railroad 
nnder  said  statutes. 

It  is  true  that  the  word  **  railroad  "  is  used  in  the  corporate  name 
and  the  term  of  existence  is  fixed  at  fifty  years ;  it  is  also  true  that 
by  the  substituted  articles  of  incorporation  the  number  of  incor- 
porators was  increased  from  four  to  five.  These  facts  would  cast 
some  doubt  upon  the  subject,  if  there  was  room  for  uncertainly; 
but  as  above  indicated  we  think  there  is  no  ground  for  reasonable 
doubt  as  to  what  respondents'  purposes  really  were,  and  it  is  un- 
necessary for  us  to  speculate  upon  their  reasons  for  preparing  the 
articles  of  incorporation  in  the  manner  they  did. 

The  conclusion  that  they  were  not  attempting  to  engage  in  a  rail- 
road enterprise  disposes  of  many  of  the  objections  presented  by 
relators;  it  also  greatly  simplifies  our  consideration  of  the  remain- 
ing questions. 

An  attempt  was  made  bv  respondents  to  organize  an  ordinary  pri- 
vate corporation  for  a  lawful  purpose  under  our  statutes  authorizing 
the  same;  did  they  succeed? 

As  already  suggested,  the  grounds  of  attack  relied  upon  in  this 
ease  are  errors  in  the  attempt  to  comply  with  the  specific  require- 
ments of  the  statute  in  creating  the  corporations.  No  effort  is  made 
to  have  a  forfeiture  of  its  franchises  declared  on  account  of  acts  or 
omissftons  occurring  eubaequent  to  its  organization. 
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We  have  no  doubt  but  that  in  this  state  a  8ubakmiial  oompliaiioe 
with  the  provisions  of  the  general  law  is  an  essential  prerequisite 
to  the  creation  of  a  private  corporation,  and  that  a  failure  to  oom- 
ply  therewith  in  anj  material  particular,  is  ground  for  the  impeaeh- 
ment  of  corporate  existence,  in  an  appropriate  proceeding  prose- 
cuted by  the  proper  authority. 

Twelve  different  alleged  defects  are  named  and  discussed  at  length 
in  the  briefs;  many  of  these,  however,  are  already  disposed  of,  sad 
we  only  deem  it  important  to  consider  two  of  the  remainder. 

First.  Was  the  fact  that  the  articles  of  incorporation  provide  for 
an  existence  of  fifty  years  fatal  ? 

Section  288  of  the  general  statutes  requires  that  these  articles  shall 
state,  among  other  things,  ''the  term  of  existence  not  to  exceed 
twenty  years." 

The  defect  here  suggested  is  not  an  omission  to  insert  something 
required;  respondents  comply  with  the  statutes  by  declaring  the 
term  of  existence;  as  to  the  length  of  this  term,  they  ask  more  than 
the  law  allows;  in  the  face  of  a  restriction  to  twenty  ^esrs,  tiiej  sys- 
sume  the  right  to  act  for  fifty.  This  statutory  provision  as  to  time 
may,  we  think,  properlv  be  regarded  as  a  limitation,  and  we  are  of 
opinion  that  the  irregularity  is  not  such  a  non-compliance  with  law 
as  operated  to  prevent  the  corporation  from  coming  into  existenoe. 
It  cannot,  without  renewal,  live  for  £fty  years;  but,  so  far  as  this 
objection  is  concerned,  it  may  exercise  the  rights  and  privileges  of 
a  corporation  in  carrying  on  the  business  intended,  for  the  period  of 
twenty  years. 

Second.  Was  there  a  fatal  defect  in  the  certificate  of  acknowl- 
edgment of  the  articles  of  incorporation  ? 

This  certificate  is  as  follows: 

•'State  op  Colorado,  ) 

**  Arapahoe  Oouniyy  ) 

''I,  William  B.  Tebbets,  a  notary  public  within  and  for  theoounty 
of  Arapahoe  and  state  of  Colorado,  do  hereby  certify  that  on  the 
24th  day  of  November,  A.  d.  1879,  personally  appeared  before  me 
the  persons  whose  names  are  signed  to  the  foregoingariicles  of  as- 
sociation, namely:  Walter  T.  Obeeseman,  Bela  M.  Hughes,  D..G. 
Dodge,  A.  A.  Egbert,  and  J.  F.  Welborn,  and  they,  each  of  them 
acknowledged  that  they  had  signed  the  foregoing  articles  of  asso- 
ciation for  the  purposes  therein  set  forth.  In  testimony  whereof  I 
have  hereunto  set  my  hand  and  affixed  my  official  seal,  uiis  the  dmy 
and  year  aforesaid. 

•*  [seal]  "  WiLUAM  B.  Tkbbbtb, 

••  Notary  Public." 

The  specific  objection  to  this  certificate  is  that  it  is  not  staled 
therein  that ' '  the  individuals  who  acknowledged  the  same  were  per- 
sonally known  to  the  officer  who  took  the  acknowledgment  or  proven 
to  him  to  be  the  persons  who  executed  the  certificate.*' 

Were  this  omission  in  the  certificate  of  an  acknowledgment  to  m 
deed  conveying  real  estate,  we  might  be  constrained  to  hold  Buoh 
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certifieate  defeotive;  snoh  is  the  conditudon  reached  nnder  a  siatate 
identioal  with  our  seotion  212,  which  provides  for  the  acknowledg- 
ment of  instnunents  relating  to  realty :  Shepherd  v  Oorriel,  19  ifi. 
319. 

Bot  the  statute  tinder  which  the  certificate  of  acknowledgment 
to  these  articles  of  incorporation  was  made,  contains  no  sncn  spe- 
cific reqnirement  as  said  section  212,  it  simplj  declares  that  the 
aeknowledgment  shall  be  ''before  some  officer  authorized  to  take 
the  acknowledgment  of  deeds,"  the  declaration  that  the  same  offi- 
cer riiall  officiate  does  not  necessarilj  imply  that  he  must  certify  to 
precisely  the  same  matters  in  both  instances.  The  provision  re- 
quiring the  officer  to  state  that  the  individual  subscribing  and  the 
one  acknowledging  are  personally  known  by  him  to  be  identical, 
was  inserted  for  the  purpose  of  preventing  one  individual  from 
personating  another  in  the  execution  of  instruments  relating  to 
real  estate. 

As  will  be  observed,  the  notary  public  certifies  that  the  persons 
whose  names  are  signed  to  the  articles  of  incorporation  under  con- 
sideration, personally  appeared  before  him;  m  early  times  this 
would  have  oee^  ample  in  the  certificate  to  an  acknowledgment  of 
a  deed  to  realty,  and  we  are  satisfied  that  it  is  a  sufficient  com- 
pliance with  the  incorporation  statute  upon  the  subject. 

The  judgment  of  the  district  court  will  be  affirmed. 


Baneik  v.  Thompson  bt  al. 

Filed  May  S,  1884, 

Fnn)nras>>CoNFLiOT  or  EvmKNOB.— If  the  record  ducloses  »  substantial  conflict  of  testi- 
mony upon  a  material  issue,  the  appellate  court  will  not  interfere  with  the  finding  of  the  jury 
thereon,  although  they  accepted  the  testimony  of  one  witness  as  a^nst  those  of  two.  Where, 
howeTer,  such  finding  is  unsupported  by  the  testimony  of  any  witness,  the  judgment  will  be 
reversed. 

Appeal  from  the  district  court  of  Fremont  county.  The  opinion 
states  the  facts. 

Thatcher  dk  Cfast,  for  the  appellant. 

c/l  W.  Meldrum  and  J.  D.  Freeman^  for  the  appellees. 

Hiuiy  J.    Appellees  were  sub-contractors  under  appellant  in 

Eiding  a  portion  of  the  Gunnison  extension  of  the  Denver  and 
o  Grande  Railway;  no  particular  amount  of  grading  was  stipulated 
to  be  done  by  them,  they  were  to  do  as  much  as  Ihey  coiud;  the 
construction  work  on  this  extension  was  divided  into  sections,  one 
mile  each  in  length;  appellees  commenced  grading  upon  section  two 
hundred  and  seventy-ionr,  which  they  finished;  then  proceeding 
to  two  hundred  and  seventy-five,  they  did  about  one  qua^r  of  the 
work  and  passed  to  two  hundred  and  seventy-six;  leaving  the  latter 
in  an  unfinished  condition ,  they  advanced  their  force  to  two  hundred 
and  seventy-seven;  after  doing  a  small  part  of  the  work  on  two 
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kodnd  and  saMiifyHiefeii,  tiMjjr  retimed  to  iwo  InoidDed  md 
eeventfHUK  and  tikiinately  oompbted  the  gtnding  of  tiint 
1a  the  meontiase  the  traok-layooe  wexe  amaroodiing,  and  the 
sion  oompanj  had  given  orders  to  appellant  to  have  the  gape  lell 
by  i^pellees  upon  these  seetions  immediately  filled  np;  appellant 

Etve  notiee  to  appellees  in  accordance  witii  these  oidevs;  tii« 
tter  failing  to  comply  as  qnickly  as  the  nrgenoy  of  the  oaae 
reqnired,  appellant  pnt  forces  of  men  to  work  and  completed  tiM 
sections. 

There  is  practically  no  dispnto  as  to  the  aetnal  amonni  of  grading 
done  hj  appellees,  or  the  snm  paid  them  theref<»  and  the  nalanee 
lemainiDg  due;  bat  appellant  contended  that  appellees  wene  bomid 
to  finish  each  seetion  before  leaving  it;  that  thmr  failnre  todo  so 
was  a  violation  of  ilieir  contract  with  him;  that  bv  renoen  of  sack 
failnre  the  necessity  arose  for  his  filling  the  gaps  isit  hiauelf ;  that 
in  the  sudden  removal  of  camps,  the  transfer  of  large  bodies  of 
men,  the  performance  of  the  labor,  and  otherwise  in  doing  this 
work  he  was  compelled,  necessarily^  to  incur  great  expense,  and 
that  audi  necessary  and  reasonable  expense  acUed  to  the  amonni 
already  advanced  to  appellees  exceeded  what  he  woold  have  paid 
them  under  the  contract  for  grading  the  four  sectJbns,  in  the  snm 
of  one  thousand  one  hundred  and  seventy-seven  doUais  and 
seventy  cents.  For  this  amount  appellant  in  his  answer  demanded 
judgment  by  way  of  counter-claim. 

Toe  contract  was  verbal,  and  appellees  deny  that  they  were  bound 
thereby  to  complete  each  section  before  passing  to  the  next,  leaving 
no  Raps  UDfiiiished. 

The  main  question  of  fact  presented  to  the  jury  related  to  the 
terms  of  the  agreement  in  this  respect.  Under  the  evidence  in  the 
record  it  appears  that  the  jury  must  have  resolved  this  queatioa  of 
fact  against  appellant. 

If  tne  recora  disclosed  a  substantial  conflict  of  testimony  upon 
this  feature  of  the  contract,  we  would  not  presume  to  interfere  with 
the  finding  of  the  jury  thereon,  though  they  accepted  the  ewom 
declarations  of  one  witness  as  against  those  of  two.  AppeUaat  awora 
positively  that  under  the  agreement  appellees  were  to  nnish  the  work 
on  each  section  before  they  passed  to  another,  and  were  to  leave  no 
gaps;  his  statements  are  corroborated  by  the  testimonv  of  OIark» 
and  also  in  our  judgment  by  that  of  Thompson  hioMslf ;  for  Thomp- 
son savs  that  he  did  not  understand  that  appellees  were  permiitad 
to  work  here  and  there  leaving  gaps  between;  the  rest  ol  Thomp> 
son's  testimony  upon  this  subject  in  no  way  confliets  witk  appel- 
lant's view  of  the  contract.  The  facts  that  no  certain  amoant  of 
work  was  contracted  for,  and  that  appellees  were  to  begin  and  do 
what  tbe^  could  with  their  *' outfit,'  are  not  inconsistent  witti  the 
proi)08ition  that  they  were  bound  to  complete,  each  seetion  bsforo 
leaving  it;  neither  is  his  denial  that  a  certain  conversation  took 

!>lace  lelative  thereto,  a  declaration  that  the  contract  did  net  eentsin 
his  provision. 
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Mem  thai  wbm  a  qnertioii  of  fact  eoBstitoiuiff  a  matwrial  isne, 

Xn  nJuch  ikere  isBO  aabstftatial  •onfliet  u  ue  testuno&yy  a«  to 
oik,  OA  tiie  eoutnrjy  tlie  testimony  of  botii  sides  is  in  karmony. 
We  tiunk  the  jnxy  mvst  kaye  misonderatood  this  evidenee  oiv  misap- 
piekeoded  its  soodo  and  eSset* 

The  veoovd  disoioses  nothing  which  can  fairly  be  construed  as  a 
waivev  on  the  part  of  appellant  of  a  broach  of  the  contract  in  this 
respect.  Upon  a  re-trial  of  the  cause  it  may  be  made  to  appear  that 
SBcn  a  waiver  took  place;  or  nnder  amended  pleadings,  if  amend- 
ment tiiereof  be  aUowed,  matters  in  avoiduiee  may  peniape  be  pre- 
sented. Bnt  we  are  satisfied  that  for  the  erroneous  finding  oi  the 
jury,  tUs  judgment  should  be  rcTcrsed. 

It  is  unnecessary  to  consider  the  remaining  assignments  of  error, 
nieiudgment  mil  be  reversed  and  the  cause  remanded  for  anew 
Atofeisedt 


SUPREME  COVET  OF  CALIFORNIA. 

No.  8,016 

In  be  Estate  or  Pabsons,  Deceased. 

Dqartment  Two.    FOed  April  14,  ^884, 

AnoBNETB  Fsra  paid  bt  an  Administbatob  nr  Comtebtino  tbb  Pbobath  of  the 
aUeged  will  of  his  deoeMed  inteetaito  cannot  be  charged  againat  the  estate 

Ik  ScTTLnro  the  Account  of  an  Adminibtbatob  the  court  may  adjudicate  upon  oertain 
itema,  such  as  derk't  fees,  in  anticipation  of  payment. 

SKTtLEiflKNT  ow  Abminist&atob'b  Aooodnt.  -Items  not  found  in  the  account  of  .an  ad* 
Buniateator,  nor  in  the  report  accompanying  the  same,  cannot  be  settled  by  the  court. 

Appeal  from  an  order  of  the  superior  court  for  Santa  Oruz  countf , 
settling  the  account  of  an  administrator.  The  opinion  states  tne 
facts. 

Tounger  and  Lesser^  for  the  appellant. 
McCann  and  Skirm,  for  the  respondent. 

Mtbigk,  J.  This  is  an  appeal  from  an  order  settling  an  account 
of  an  administrator.    . 

1*  J.  W.  Parsons  was  appointed  administrator,  and  subsequently 
ibegoto>  a  document  was  onered  for  probate  aa  the  will  of  deceasecL 
Said  J.  W.  Parsons  contested  the  probate  of  the  document,  and  the 
court  adjudged  it  not  to  be  the  will  oi  said  deceased.  In  and  about 
siMk  contest,  said  J.  W.  Parsons  employed  attorneys  (the  same  who 
were  aotittg  for  him  as  administrator),  and  for  their  services  in  the 
oMiteflt  they  charged  11,000.  This  item  is  not  a  charge  against  tha 
estate;  it  was  the  affair  of  the  heirs,  as  such,  to  contest  (if  tbej 
wiohed)  the  probate  of  the  document — ^not  of  the  administrator. 
The  latteor  is  an  officer  to  administer  the  estate  for  the  benefit  d 
thoae  intearested,  leayii^  interested  parties  to  settle  their  own  dif * 
Issenees.. 
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8. .  Objeotion  it  made  thai  ike  oonrt  erred  in  adjadioating  upon 
certain  items,  clerk's  fees  and  the  like,  in  anticipation  of  paymenL 
We  see  no  error  in  this  prejudicial  to  the  int^'ests  of  the  estate. 

3.  The  court  found  that  $122  was  due  oneThurberfor  money  paid 
for  redemption  of  real  estate  from  tax  sale.  There  is  nothing  in  the 
account,  or  the  report  accompanying  the  same,  or  in  any  of  the  pro- 
ceedings, upon  which  to  base  thb  finding;  therefore  it  had  no  proper 
place  in  the  order  of  settlement. 

4.  In  the  order  settling  the  account  the  court,  referring  to  the 
above  items  and  certain  others  not  paid,  adjudged  that  they  "  are  a 
lien  and  charge  upon  the  property  of  said  estate.'*  ISiis  may  not  be 
technically  accurate,  but  as  it  works  no  injury  to  any  one,  we  do  not 
think  it  necessary  to  observe  further  upon  it. 

The  cause  is  remanded  with  instructions  to  decree  a  settlement  of 
the  account  not  inconsistent  with  this  opinion.  In  other  respects 
the  order  is  affirmed,  with  costs  to  appellants. 

Shabpstein,  J.,  and  Thobmton,  J.,  concurred. 


Na  9,428. 

In  be  Guabdiakbhip  of  Alloieb  et  al. 

Department  One,    FiUd  May  10,  I884. 

Thx  Pbobats  Jurisdiction  of  the  Sopebiob  Court  is  Sspara^ts  and  DiBTurcnr  Iram  tlie 
jmiBdiction  of  such  court  in  ordinary  civil  actions. 

Guardian  and  Ward— Settlement  of  Accounts.— When  award  attains  its  nn^oritj-.the 
o£Bce  of  guardian  ceases,  and  it  is  the  duty  of  the  latter  to  exhibit  to  the  probate  comi  and 
settle  his  account  with  the  ward.  Such  accounting  should  only  include  transactionB  dming 
the  ward's  minority.    Transactions  subsequent  thereto  must  be  settled  in  an  action  at  law. 

Accounting  by  Executors  of  Deceased  Guardian.— The  executors  of  a  deceased 
guardian  have  no  authority  to  present  such  guardian's  account  with  his  ward  to  the  probate 
court  for  settlement,  nor  has  the  court  authority  to  receive  or  act  upon  it.  Such  settlement 
can  only  be  had  in  a  court  of  equity,  by  a  proceeding  against  the  executors  of  the  deoeaeed 
guardian  and  other  necessary  parties. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco.    The  opinion  states  the  facts. 

Coiodery  &  McGutchen^  for  the  appellants. 
Heyneman  and  Wiaey  for  the  respondents. 

MoEee,  J.  In  NoTcmber,  1867,  Henry  Brickwedel  was  appointed 
by  the  probate  court  of  Sutter  county,  guardian  of  the  peracNis  and 
estate  of  Delia  and  Augusta  AUgier,  then  the  infant  heirs  at  law  ct 
Nicholas  Allgier,  deceased.  The  appointee  qualified,  took  charge 
an9  control  of  his  wards  and  of  their  estate,  and  continued  in  oflBce 
until  the  day  of  his  death.  He  died  in  the  month  of  AprU,  1883, 
without  having  made  a  final  settlement  with  the  court  of  his  guar- 
dianship. 

After  his  death  his  executors  presented  to  the  superior  comt  of 
Sutter  county  a  report  in  writing  of  flie  condition  of  the  estate, 
accompanied  by  a  final  account  which  the  court  settled  and  allowed. 
The  account  was  addressed  to  the  probate  jurisdiction-  of  the 
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Baperior  court — a  jarigdiotion  which  is  separate  and  distinct  from 
the  jurisdiction  of  the  coort  in  ordinary  civil  actions. 

A  final  account  presented  by  a  guardian  is  properly  addressed  to 
the  probate  court  that  has  jurisdiction  of  the  estate  of  the  ward. 
But  in  this  instance  the  account  was  not  presented  by  the  guardian, 
for  he  had  died  before  its  presentation,  and ,  at  the  time  of  its 
pieeentetiony  he  was  not  in  office.  Besides,  the  office  had  termi- 
nated long  before  his  death,  for  one  of  his  wards  attoined  the  age 
of  majority  in  November,  1870,  and  the  other  in  August,  1876. 

When  a  ward  attains  the  age  of  majority,  the  office  of  guardian 
comes  to  an  end,  and  it  is  then  the  duty  of  the  guardian,  and  one  of 
the  obligations  of  his  bond,  to  exhibit  a  final  account  of  his  guar- 
dianship to  the  probate  court,  make  a  settlement  with  the  probate 
judge,  or  with  the  ward,  and  deliver  all  the  property  in  his  hands 
belonging  to  the  ward:  Section  1754,  C.  G.  P.  failure  to  do  this 
constitutes  a  breach  of  his  bond  for  which  he  and  his  sureties  are 
liable  after  settlement  of  the  guardianship. 

Settlement  of  the  final  account  of  a  guardian  only  includes  trans- 
actions during  the  minority  of  the  ward;  it  does  not  include  trans- 
actions occurring  after  the  ward  has  attained  ite  majority.  When 
that  event  happens,  the  ward  is  sui  juris;  and  the  leeal  liability 
which  attaches  to  him,  for  any  services  rendered  to  him  by  his 
guardian,  arises  not  out  of  the  relation  of  former  guardian  and 
ward,  but  out  of  the  contractual  relation  established  by  the  trans- 
actions between  them  as  contracting  parties.  Such  a  liability  is 
not  enforceable  within  the  jurisdiction  of  a  probate  court;  the 
remedy  upon  it  lies,  not  in  a  probate  proceeding,  but  in  an  action 
atlicw. 

Of  the  charges  in  the  account  presented  by  the  executors  of  the 
deceased  guardian  against  the  appellants,  as  his  former  wards,  for 
transactions  between  him  and  them  after  they  had  atteined  their 
majorify,  the  court  had  no  jurisdiction.  Nor  had  it  jurisdiction  of 
the  account  itself,  for  after  the  death  of  the  guardian,  without  set- 
tlement of  his  guardianship  in  the  probate  court,  his  executors  had 
no  authority  to  present  his  final  account  to  the  probate  court  for  set- 
tlement, for  charges  made  by  him  against  the  wards  either  during 
or  after  their  non-age;  and  the  court  had  no  authorify  to  receive  or 
in  any  way  to  act  upon  it. 

Presentation  of  such'an  account  is  no  part  of  the  duties  involved 
in  the  administration  of  the  estate  of  the  testetor;  for  although  the 
property,  which  was  under  the  control  of  their  testator  as  guardian, 
may  have  come  into  the  hands  of  the  executors,  yet  the  guardiafl- 
ship  was  a  personal  trust  which  did  not  pass  to  them  on  tne  death 
of  the  testetor,  and  the  property  held  by  him  as  guardian  did  not 
become  asseto  in  their  hands  to  be  administered;  they  merely  held 
it  for  ite  preservation  until  the  persons  whose  estete  it  is,  and  for 
whose  benefit  it  is  held,  can  obtein  a  settlement  of  the  trust,  termi- 
nated by  the  death  of  the  trustee,  in  the  proper  forum ,  where  the 
righto  of  all  parties  to  the  trust  may  be  definitely  determined.    This 
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flttUement  can  only  be  liad  in  a  oonrt  <^  equity,  by  a  proeeediiig 
agaisBt  the  exeoatoni  of  the  deceased  guardian  and  other  neoeaa 
parties:  Lathrop  t.  Bampton,  31  Cal.  17;  Ghaqnet  ▼.  Ortet»  60 
600;  Theller  y.  Such,  57  id.  447;  Pecky.  Braman,  2  Blackf.  14L 
Bat  the  exeentors  had  no  ankhority  to  institate  such  a  proceeding 
for  settlement  in  the  probate  ooart;  and  the  probate  eourt  bad  no 
anthority  to  exercise  jurisdiction  oyer  it:  Wetder  y.  Fiteh^  58  OaL 
689;  Bush  y.  Lindsey,  44  Cal.  121. 
Jadgment  and  order  reyersed  and  ca^ise  remanded. 

Boss,  J.,  and  MoEinstby,  J.,  concurred. 


No.  8,85L 

Pabkxb  i;.  Cnr  ajxd  Oountt  of  San  FaANdsoo. 

In  Bank.    tUtd  Mm$  10, 1884. 


▲OCVTAMCB  'op   STBBf8-'SlDIWAI<»—BOADWAT.— Judgment  •ffirm^t  OD 


BoniMt  V.  City  and  Covadj  ci  Smi  Fraodsoo,  ante,  page 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
eounty  of  San  Francisco,  entered  in  fayor  of  the  plaintiff,  mmdbom 
an  order  denying  the  defendant  a  new^  trial.  The  facts  in  the 
are  similar  to  those  in  Bonnet  y.  City  and  County  of  San  Fi 
€tnie. 

WiUiam  Oraig^  for  the  appellant. 
C.  H.  Parker^  for  the  respondent* 

The  Court.  On  the  authority  of  Bonnet  y.  City  and  Cooty  o^ 
San  Francisco,  No.  8,350,  ante,  page  832,  judgment  this  day  pro- 
nounced, the  judgment  and  order  are  affirmed. 


No.  10.996. 

People  v.  Eeefeb. 

DnnmimmU  Ona,    FiM  JToy  li,  1884. 

ACGKBiSOBT  AFTBB  THS  FACT—GoNCKALmNT  OF  DKAD  BoDT.— If  »  4rf^*intlMtt  hm 

ftct  which  would  make  him  responsible  for  a  murder,  the  fact  that  he  aided  In  ooDoealinf  the 
dead  body  would  render  him  liable  onlv  as  an  aocenory  after  the  fact  For  each  oAbbm  he 
oould  not  be  found  guilty  under  an  indictment  for  munlsr. 

iMSTBOcnoNS— TnTivosTT  or  Dkfbndakt.— However  incredible  the  testimoDy  of  a  diiM- 
d^t  in  8  criminal  prosecution  may  be,  he  is  entitled  to  an  instruction  based  upoM  tiie  fayp^ 
thesis  that  his  testimony  is  true. 

To  OOmilTUTS  ROBBEBT  OB  LaBCENT  THE  GoODS  MUBT  HAVE  BEEV  TAUOf  tmimtJmomtK, 

CoNSPiBACT  TO  COMMIT  MiBDEMEANOB— MuRDEB. — One  who  simply  encourages  anatiwr  t» 
commit  a  misdemeanor  upon  the  body  of  a  third  petson,  which  did  not  and  ooiid  not  caaM 
death,  or  any  serious  injury,  is  not  liable  for  the  murder  of  such  i  hird  persoB  1^  his  •e-enB' 
apirator,  when  such  killmg  was  neither  aided,  advised  nor  en&  un»ged  by  him,  nor  invetved 
in  nor  incidental  to  any  act  bv  him  aided,  advised  or  encouraged. 

Omcb  in  jbofabdt— New  Tbial— Mubdeb.— A  defendant  Mviaff  been  oooo  triad  vpoBM 
indictment  for  murder,  and  found  guilty  of  murder  of  the  seoond  degree,  who  witmmmida, 
on  his  own  motion,  has  the  verdict  set  aside  and  a  new  trial  granted  him  for  enon  in  tks 
admission  of  evidenoe,  may  ob  suoh  new  trial  be  ooovicted  of  mardsr  of  Iba  tol 
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AppbaIi  from  a  judgment  of  the  saperior  oonrt  for  Batte  ooanty, 
entered  upon  a  vMrdict  ooaviotinf;^  tae  defendant  of  inarder,  and 
from  an  order  denying  him  a  new  trial.  The  opinion  states  the 
faots. 

jP.  C.  iMtik,  for  the  appellant. 
JMomey  G^€neral,ior  the  respondent. 

McEiNSTBY,  J.  Counsel  for  defendant  asked  the  court  to  ohaif^ 
the  yoLTj: 

''If  you  belieye  from  the  evidence  that  the  defendant,  James 
Eeefer,  was  not  present  when  the  Ohinaman,  Lee  Yuen,  was  killed 
by  Chapman,  and  did  not  aid  and  abet  in  the  killing,  and  that 
defendant,  at  the  time  or  prior  to  the  killing  .had  not  conspired 
with  Chapman  to  commit  the  act,  and  that  he  had  not  advised  and 
encouraged  Chapman  therein,  and  that  the  killing  was  not  done  in 
pursuance  of  an^  conspiracy  between  this  defendant  and  Chapman 
to  rob  said  Ohinaman,  and  that  this  defendant  only  assisted  in 
throwing  the  dead  body  of  the  Ohinaman  into  the  creek,  then  you 
are  instructed  that,  under  the  indictment,  you  must  find  the  defend- 
ant not  guilty.** 

It  is  to  be  regretted  that  the  foregoing  instruction  was  not  given 
to  the  jury.  Of  course,  if  defendant  hM  done  no  act  which  made 
kim  responsible  for  the  murder,  the  mere  fact  that  he  aided  in  con* 
oealing  the  dead  body  would  render  him  liable  only  as  an  accessory 
after  the  fact — an  offense  of  which  he  could  not  be  found  guilty 
under  an  indictment  for  murder.  However  incredible  the  testimony 
of  defendant,  he  was  undoubtedly  entitled  to  an  instruction  based 
upon  the  hypothesis  that  his  testimony  was  entirely  true. 

Assuming  ihe  testimony  of  defendant  to  be  true,  there  was  evi- 
dence tending  to  show  that  no  robbery  was  committed  or  attempted. 
In  robbery,  as  in  larceny,  it  must  appear  that  the  goods  were  taken 
ardmo/urandi;  and  there  was  evidence  tending  to  prove  that  his 
property  was  not  taken  from  deceased  lucri  cauaa^  or  with  intent  to 
deprive  him  of  it  permanently.  So  also  there  was  evidence  tending 
to  prove  that  defendant  was  not  personally  present  at  the  killing, 
and  that  the  killing  was  not  done  in  pursuance  of  any  agreement  or 
understanding  to  which  defendant  was  a  party,  but  that  it  was  done 
by  Chapman  without  the  knowledge,  assent  or  connivance  of  the 
defendant. 

The  testimony  of  defendant  was  to  the  effect  that  he  did  not 
advise  or  encourage  Chapman  to  follow  and  tie  the  deceased.  But 
even  if  we  could  be  supposed  to  be  justified  in  deciding  the /ad;  in 
holding  .that  his  conduct  conclusively  proved — ^notwithstanding  his 
testimony  to  the  contrary — that  he  dia  encourage  Chapman  in  his 
purpose  to  follow  and  tie  the  deceased,  such  encouragement  would 
not,  of  itself,  make  him  accessory  to  the  killing.  An  accessory 
before  the  fact  to  a  robbery  (or  any  other  of  the  felonies  mentioned 
in  section  198  of  the  penal  code),  although  not  present  when  the 
felony  is  perpetrated  or  attempted,  is  guilty  of  a  murder  committed 
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in  the  perpetration  or  attempt  to  perpetrate  the  felony:  People  v. 
Majors,  April  1, 1884.  This  is  by  reason  of  the  statute,  and  beeanse 
the  law  super-adds  the  intent  to  kill  to  the  original  felonious  intent: 
People  V.  I>oyell,  48  Oal.  94.  One  who  has  only  adyised  or  eneour- 
aged  a  misdemeayor,  howeyer,  is  not  neoeaaaruy  responsible  for  a 
murder  committed  by  his  co-conspirator,  not  in  furtherance,  but 
independent  of  the  common  design :  1  Wharton  Gr.  Laws  Boctixm 
229  and  note. 

In  the  case  at  bar,  if  defendant  simply  encouraged  the  tying  of  the 
deceased — a  misdemeanor  which  did  not  and  probably  could  not 
cause  death  or  any  serious  injury— as  the  killing  by  Chapman  was 
neither  necessarily  nor  probably  inyoWed  in  the  battery  or  false  im- 
prisonment, nor  incidental  to  it,  but  was  an  independent  and  mali- 
cious act  with  which  deefendant  had  no  connection,  the  jury  wore 
not  authorized  to  find  defendant  guilty  of  the  murder  or  of  man- 
slaughter. If  the  deceased  had  been  strangled  by  the  cords  with 
which  he  had  been  carelessly  or  recklessly  bound  by  Chapman,  or  had 
died  in  consequence  of  exposure  to  the  elements  while  tied,  defen- 
dant might  haye  been  held  liable.  But,  if  the  testimony  of  defen- 
dant was  true — and  as  we  haye  said  he  was  entitled  to  an  instmeticm 
based  upon  the  assumption  that  the  facts  were  as  he  stated  them  to 
be — the  killing  of  deceased  was  an  independant  act  of  Chapman, 
neither  aided,  adyised  nor  encouraged  by  him,  and  not  inyolred  in 
nor  incidental  to  any  act  by  him  aided,  adyised  or  encouraged.  Tbe 
court  erred  in  refusing  the  instruction. 

Notwithstanding  defendant's  objection,  the  court  permitted  ike 
district  attorney  to  ask  a  witness,  the  surgeon  who  had  examined 
the  wounds  of  deceased,  "In  regard  to  that  cut  on  the  neck — if  ike 
Chinaman  was  struggling,  could  such  a  cut  haye  been  made?**  Con- 
ceding, as  claimed,  it  was  error  to  allow  the  question,  the  error 
could  not  haye  injured  defendant.  As  stated  by  counsel  for  appel- 
lant, the  contention  of  the  prosecution  was  that  Chapman  inflicted 
the  fatal  wound  while  the  deceased  was  perfectly  stiil,  and  of  tke 
defense  that  it  was  while  Chapman  and  the  deceased  were  strag- 
gling. The  answer  of  the  witness  to  the  question  was:  "It  is  m 
wound  that  might  haye  been  made  in  a  scufiie." 

The  transcript  contains  no  copy  of  the  minutes  of  defenduii*8 
pleas:  Penal  Code,  1207.  It  contains,  howeyer,  a  stipulation  signed 
oy  counsel  which  refers  to  a  plea  of  former  acquittal.  The  stipa- 
lation  also  recites  that  defenaant  had  been  tried  upon  the  same  in- 
dictment in  April,  1883,  and  conyicted  of  murder  of  the  seoond 
degree;  that  on  his  motion  the  yerdict,  guilty  of  murder  in  the  aeo- 
ond  degree,  was  yacated  and  a  new  trial  granted,  because  of  error 
at  the  trial  in  admitting  certain  eyidence.  At  the  second  trial, 
counsel  for  defendant  requested  the  court  below  to  charge  the  juij: 
*'  Defendant  haying  been  preyiously  tried  on  this  indictment  and 
found  guilty  of  murder  of  the  second  degree,  he  cannot  now  be  con- 
yicted of  murder  in  the  first  degree.'* 
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It  is  urged  by  appellant  that  the  refusal  of  the  court  to  give  the 
foregoing  instruction  was  error  which  would  require  the  reyersal  of 
the  judgment  and  order  appealed  from. 

At  the  second  trial  defendant  was  found  guilty  of  murder  of  the 
second  degree.  It  is  obvious,  therefore,  that  the  mere  refusal  of  an 
instruction  that  he  could  not  be  convicted  of  murder  of  the  first 
degree  did  not  prejudice  him.  Inasmuch,  however,  as  there  must 
be  a  retrial  of  tnis  action,  it  is  proper  to  add  that  the  conviction  of 
murder  of  the  second  degree  would  not  have  been  a  bar  to  a  conviction 
of  murder  of  the  first  degree.  The  indictment  charges  the  crime  of 
murder,  and  the  defendant  was. not  acquitted  of  murder  by  the  first 
verdict. 

In  dividing  the  crime  of  murder  into  two  degrees  the  legislature 
recognized  the  fact  that  some  murders,  comprehended  within  the 
same  general  definition,  are  of  a  less  cruel  ana  aggravated  character 
than  others,  and  deserving  of  less  punishment.  It  did  not  attempt 
to  define  the  crime  of  murder  anew,  but  only  to  draw  certain  lines 
of  distinction  by  reference  to  which  the  jury  might  determine,  in  a 
particular  case  whether  the  crime  deserved  the  extreme  penalty  of 
tiie  law  or  a  less  severe  punishment:  People  v.  Haun,  44  Cal.  93; 
People  V.  Doyell,  supra. 

After  the  act  of  1856,  which  divided  the  crime  into  murder  of 
the  first  and  second  degrees,  murder  remained,  and  it  still  remains, 
the  unlawful  killing  of  a  human  being  with  malice  aforethought: 
Penal  Code,  187, 188.  The  malice  may  be  expressed  or  imphed; 
the  express  intent  to  kill  or  to  comtait  one  of  the  named  felonies, 
may  be  aflSrmatively  established,  or  the  killing^  being  proved,  the 
malice  may  be  implied,  but  in  either  case  the  crime  is  murder.  The 
fact  that  a  severer  penalty  is  to  be  imposed  in  one  case  than  the 
other,  does  not  change  the  effect  of  a  previous  conviction,  and  the 
defendant  who,  on  his  own  motion,  secures  a  new  trial,  subjects 
himself  to  a  retrial  on  the  charge  of  murder,  whether  the  first  ver- 
dict was  guilty  of  murder  of  the  first  or  of  the  second  degree.  At 
Uie  second  trial  he  may,  if  the  evidence  justify  such  verdict,  be 
found  guilty  of  murder  of  the  first  degree. 

Judgment  and  ^  order  reversed  and  cause  remanded  for  a  new 
trial. 


Boss,  J.,  concurring.  As  there  was  testimony  tending  to  show 
that  defendant  was  not  personally  present  at  the  killing,  and  that 
the  killing  was  not  done  in  pursuance  of  any  agreement  or  under- 
taking to  which  defendant  was  a  party,  I  agree  that  the  court  below 
erred  in  refusing  to  ^ve  the  instruction  first  set  out  in  the  opinion 
of  Mr.  Justice  McEiustry,  and  therefore  concur  in  the  judgment. 
I  also  agree  with  what  is  said  in  the  opinion  upon  the  last  point 
discussed. 

McKss,  J.,  concurred. 
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8,408. 

MOFFATT  V.  OOOK. 

JkpoirtmmtTwo,    FU^d  May  IS,  IS84, 

Ths  Tnu  roB  PsBPABiNa  and  Filino  a  Bill  of  Sxosptionb  Hat  bb  Bxtbidkd  hj  the 

court  thirty  da^yn  in  addition  to  the  ten  days  allowed  by  section  659  of  the  code  of  civil  pro- 
oedure. 

MonoN  to  dismiss  an  appeal  from  the  superior  court  for  the  city 
and  county  of  San  Francisco.    The  opinion  states  the  facts. 

Hastick,  Bdoher  <k  Mastick^  for  the  appellant. 
JoJm  C.  Burch,  for  the  respondent. 

The  Ooubt  (Thornton,  Sharpstein  and  Myrick,  J.  J.,  oononrrii^.) 
Motion  to  dismiss  appeal  of  defendant  from  an  order  denying  his 
motion  for  a  new  trial. 

The  court  did  not  exceed  the  power  given  to  it  by  section  1,0S1, 
0.  C.  P.,  in  extending  the  time  of  defendant  to  prepare  and  senre 
the  bill  of  exceptions  filed  in  his  case,  thirty  days  in  addition  to  the 
ten  days  for  preparing  and  serving  such  bill  allowed  bj  section  650 
of  same  code :  See  also  section  650  0.  0.  P. 

Motion  denied. 


No.  9,274. 
Morgan  v.  Menzies  itt  al. 

InBank.    Filed  May  Z4,  I884. 

Deicand»  whxn  must  bb  madb  akd  avbbbbd.  Where  a  demand  ia  neoenaiy  to  fix  the 
liability  of  sureties  on  an  undertaking,  it  is  parcel  of  the  contract,  and  must  be  xoade  before 
the  commencement  of  an  action  for  the  breach  of  the  undertaking,  and  in  the  action  itsetf  it 
must  be  aveired  and  proved.  It  cannot  be  made  after  the  commencement  <d  tlie  action,  a- 
cept  as  the  baiis  of  fk  new  action. 

Appeal  from  a  judgment  of  the  superior  conrt  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants.  The 
facts  are  stated  in  the  former  opinion,  reported  in  60  Cal.  341. 

W.  H.  Sharp,  for  the  appellant. 
BumeU  and  Haft,  for  the  respondents. 

MoKsE,  J.  On  a  former  appeal  in  this  case  we  held  that  no  re- 
coveiy  could  be  had  in  the  action  out  of  which  the  case  arises,  b^ 
cause  there  was  no  averment  and  no  proof  that  the  claim  of  the 
plaintiff  had  been  presented  to  the  board  of  supervisors  of  the  city 
and  county  of  San  JB'rancisco,  as  required  by  the  statute  of  1863-4, 
pp.  152-3,  and  payment  demanded;  and  because  the  undertaking 
itself,  upon  which  the  action  was  founded,  was  in  contravention  of 
law  and  void;  therefore,  the  judgment  appealed  from  was  reversed 
and  the  cause  remanded:  60  Cal.  341. 

When  the  remittitur  went  down  and  was  filed  in  the  lower  court, 
the  plaintiff  amended  his  complaint,  and,  subsequentlv,  filed  a  sup- 
plemental complaint  containing  the  averments,  that  he  nad  presented 
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his  claim  to  the  board  of  snperyisors  of  the  city  and  county  and  de- 
manded payment  thereof  on  the  10th  of  July,  1882,  two  years  and 
six  months  after  the  commencement  of  the  action.     Upon  these 

S leadings  the  action  was  again  tried  and  judgment  was  given  for  the 
efendaots,  and  from  which  the  plaintiff  appeals. 

Where  a  demand  is  necessary  to  fix  the  liability  of  sureties  to  an 
undertaking,  it  is  parcel  of  the  contract;  and  it  must  be  made  before 
the  commencement  of  an  action  for  the  breach  of  the  undertaking; 
and  in  the  action  itself  it  must  be  averred  and  proved.  It  cannot 
be  made  after  the  commencement  of  the  action,  except  as  the  basis 
of  a  new  action. 

With  the  exception  of  the  avermentB  of  a  demand  in  the  supple- 
mental complaint,  the  pleadings  upon  which  the  case  was  triea  are, 
substantially,  what  they  were  on  the  former  appeal,  and  the  ques- 
tions at  issue  are  the  same;  the  decision  then  rendered  must  there- 
fore be  accepted  as  the  law  of  the  case. 

Judgment  aflSirmed. 

McEiNSTBT,  J.,  Boss,  J.,  Mtbigk,  J.,  Bhabpstbin,  J.,  and  Thorn- 
ton, J;,  concurred. 


No.  7,846. 

OiTT  OF  SiN  Jose  v.  Beed  et  al. 

Department  Two,    FiUd  May  U,  1884^ 

CoNDiHKATKnroFliAKD— PLEADOfa— EvTDXiroi.— In  an  action  to  condemn  a  parcel  of 
laod  for  a  public  street,  when  the  oomp'aint  alleges  that  the  defendants  are  the  owners  of  the 
land  souffht  to  be  condemned,  the  plaintiff ■<  cannot  give  evidence  that  the  defendants  had 
already  dedicated  sach  land  as  a  street,  for  the  purpose  of  affecting  the  question  of  damages. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendants  a  new  trial.    The  opinion  states  the  facts. 

Oeorge  F.  Bakery  for  the  appellants. 
D.  W.  Herrington,  for  the  respondent. 

Mtbigk,  J.  This  is  an  action  to  condemn  a  parcel  of  land  to  the 
use  of  plaintiff  as  a  public  street.  The  complaint  contains  an  aver- 
ment *'  that  said  defendants  are  the  only  owners  or  claimants  of  the 
premises  hereinafter  described  and  sought  to  be  condemned."  On 
the  trial  the  court  permitted  the  plaintiff  to  give  evidence  tending  to 
show  that  the  defendant,  E.  P.  Beed,  had  dedicated  the  land  to  the 
public  as  a  street^  as  affecting  the  question  of  damages  or  compen- 
sation. This  was  error.  No  question  of  dedication  was  involved  in 
the  pleadings  for  any  purpose.  If  there  had  been  a  dedication,  and 
defendants  had  unlawfully  obstructed  the  street,  an  action  of  another 
character  could  have  been  maintained.  Either  the  land  had  been 
dedicated  and  was  a  public  street,  or  the  defendants  were  the  owners. 
The  plaintiff  allefjed  the  latter  to  be  the  fact.  For  the  purposes  of 
this  action  then,  it  must  stand  on  the  allegation,  and  we  must  regard 
them  as  such.    The  jury  gave  the  defendants  a  verdict  of  one  dollar 

Vo.  3^4. 
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for  the  lands  taken.  Bj  the  testimony  the  lowest  estimate  of  valae 
was  $2,700;  the  highest  $5,400.  The  yerdiot  was  not  sustained  hj 
the  evidence;  it  was  evidently  based  on  the  idea  of  a  former  dedi- 
cation. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

TflOKNTON,  J.,  and  Sharpstein,  J.,  concurred. 


No.  9,217. 

Eujs  t;.  Bbnhjbt  jbt  al, 

DepartmetU  One,    FUtd  Ma^  24,  IS84. 

As  AfPSAL  IB  iNimorUAL  WHKIT   the    VOTIOI    THSEIOF    18    MOT   UOMXD  by  tiM 

neys  of  noord  or  by  ihe  oounsel  for  the  appeliaat^  or  when  the  transcript  oontaint  do  proof 
that  such  notice  was  served  upon  the  respondents. 

Motion  to  dismiss  an  appeal  from  an  order  of  the  superior  court 
of  the  city  and  county  of  Ban  Francisco.  The  opinion  states  the 
facts. 

CM  and  PlaU  for  the  appellant. 

Stanley,  Stoney  <k  Hayes,  for  the  respondent. 

McKee,  J.  This  is  an  attempted  appeal  from  an  order  made  and 
entered  May  29,  1883,  restoring  respondents  to  possession  of  a  tract 
of  land  from  which  they  had  been  dispossessed  by  the  sheriff  by 
the  execution  of  a  writ  of  possession,  which  had  been  issued  upon 
a  judgment  in  fis^vor  of  the  plaintiff  (who  is  the  appellant)  against 
one  Thomas  J.  Currey,  for  the  recovery  of  said  lana,  and  costs. 

In  the  transcript  which  has  been  filed  there  is  a  copy  of  notice  of 
appeal,  which  is  signed  by  attorneys,  who,  as  appears  by  recitals  in 
the  order  appealed  from ,  were  not  the  attorneys  of  record,  or  of 
counsel,  for  tne  appellant;  and  it  contains  no  proof  of  service  of 
the  notice  upon  the  respondents  or  either  of  them. 

Besides,  it  contains  no  copy  of  an  undertaking  on  appeal ;  no 
showing  that  such  an  undertaking  was  filed  at  any  time,  or  that  in- 
stead thereof  a  deposit  in  money  had  been  made:  Sees.  940-41,  C. 
0.  P. 

Moreover,  it  contains  no  bill  of  exceptions,  and  no  showing  what 
papers  were  used  on  the  hearing  of  the  order  to  show  cause,  upon 
which  the  order  appealed  from  was  made:  Sec.  951,  id. 

Furthermore,  it  is  not  certified  by  the  clerk  of  the  court  or  the 
attorneys  in  the  case,  as  required  by  section  963,  id. 

Upon  such  a  record  the  order  appealed  from  cannot  be  reviewed. 
The  certificates  of  the  presiding  jua^e  and  clerk,  made  after  the  service 
and  filing  of  notice  of  motion  to  dismiss  the  appeal,  did  not  supply 
the  defects  in  the  transcript.  The  appeal  in  itself  was  ineffectual 
because  of  the  defective  notice  of  appeal,  and  because  the  tran- 
script contains  no  proof  of  its  service.  The  motion  to  dismifls 
must  be  sustained. 

Appeal  dismissed. 

Boss,  J.  and  McKinstbt,  J.,  concurred. 
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No.  7,988L 

Wetxobe  V  People. 

DtpartmaU  One.    Filed  Ma^  U,  1884. 

Acnoir  roB  Claim  ahd  DiuysBT-^JuDoifsiiT.  UiMkr  the  code,  a  defendiuit  who 
reooven  iudgment  in  an  action  for  the  daim  and  delivery  of  personal  property  where  the 
aame  hai  oeen  delivered  to  the  plaintill,  is  entitled  to  a  jndgpient  for  a  return  of  the  prop- 
erty; ai>d  if  all  the  property  c«anot  be  returned,  then  to  a  judgment  for  the  ralue  of  the 
whole.  In  huoh  action,  the  wrong-doer  cannot  acquire  the  privilege  of  restoring  to  the 
owner  a  particular  article  of  the  property  wrongfully  aetained»  or  of  paying:  inntead  ito  valne 
as  found  tiy  the  jury,  nor  can  he  complain  that  the  alternative  judgment  u  for  leee  than  the 
▼alue  of  the  property. 

A  FiKDnro  that  ah  Aonoir  was  OommrosD  akd  that  Judgment  therein  was  "duly 
given  ttod  made,"  includes  a  finding  of  facts  necessary  to  give  the  court  juzisdiction. 

Appeal  from  a  jadgment  of  the  superior  court  for  Sonoma  county, 
entered  in  favor  of  the  defendant.    The  opinion  states  the  facts. 

Porter  dk  Butkdge  and  Ihxme,  for  the  appellant. 
Oeorge  A.  Johnson^  for  the  respondent. 

The  Coubt.  1.  The  court  belosir  found  there  was  not  an  imme- 
cUaie  delivery  and  actual  and  continued  change  of  possession  to  and 
in  plaintiff  of  the  goods  demanded  in  this  action,  and  this  is  not 
contradicted  by  the  other  findings. 

2.  Appellant  contends  the  judgment  should  be  reversed,  because 
neither  it  nor  any  finding  determmes  the  value  of  each  article  sued 
for  separately.  In  support  of  this  contention  appellant  cites  Wal- 
lace r.  Hilliard,  7  Wise,  627;  Farmers'  Loan  r.  Cfommercial  Bank, 
15  u2.,  425;  Whitfield  v.  Whitfield,  40  Miss.,  369;  and  Hoeser  v. 
Kraeka,  29  Texas,  4'>5.  The  first  of  these  cases  only  decides  that 
the  verdict  should  find  the  value  of  the  property  sued  for,  and  the 
second  that  defendant  mav  waive  a  return  of  the  property  and  take 
a  judgment  for  its  value  alone.  In  California  it  has  been  held  that 
defendant  may  waive  his  right  to  the  alternative  judgment  for  value, 
and  may  relv  on  his  judgment  for  the  return  of  the  property:  Wald- 
man  v.  Broder,  10  Gal.,  379.  Whitfield  v.  Whitfield,  cited  from  the 
Mississippi  reports,  decided  that  a  judgment  in  favor  of  a  plaintiff ^ 
which  did  not  follow  a  verdict,  specifying  the  value  of  each  article, 
but  nrhich  required  the  defendant  to  deliver  all  the  articles  of  prop- 
erty, or  pay  their  aggregate  value,  was  erroneous.  Hoeser  v.  Kraeka 
— the  Texas  case — seems  to  uphold  the  view  of  the  appellant.  There 
the  court  held  erroneous  a  verdict  which  did  not  nnd  a  separate 
value  of  each  article  recovered,  saying:  ''The  defendant  should 
have  the  privilege  of  returning  any  one  or  more  of  the  articles 
recovered,  instead  of  paying  its  value,  and  vice  versa;  but  this  would 
be  denied  him  unless  the  separate  value  of  each  article  were  found." 

We  do  not  agree  that  the  wrong-doer,  may,  through  hiu  wrong- 
doing, acquire  a  privilege  of  restoring  to  its  owner  a  particular 
article,  or  paying  instead  its  value,  as  found  by  a  jnrv.  Under  our 
code  the  judgment  is  primarily  for  the  return  of  all  the  property 
wrongfully  taken  or  withheld,  and  the  judgment  for  its  valne  comes 
into  operation  only  ''in  case  a  return  cannot  be  had"  0.  0.  P.,  667 
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So  by  oection  627,  the  jury  are  ta  find  the  valae  of  any  specific  por- 
tion of  the  property  only,  ^'if  so  instracted."  Error  can  therefore 
only  arise  in  a  case  where  snch  instruction  would  be  pertinent  and 
proper,  and  the  instruction  was  asked  and  refused.  In  De  Thomas 
V.  Wiiherby  61  Cal.  92,  this  court  held  that  where  a  plaintiff 
replevied  goods  from  a  defendant,  and  a  judgment  was  rendered 
against  him  for  a  return  of  the  property  or  its  value,  the  plaintiff 
could  not  be  excused  from  satisfying  the  judgment  upon  a  plea  that 
the  property  had  been  lost  in  his  hands,  even  by  act  of  God.  In 
De  Thomas  v.  Witherby,  the  language  of  the  superior  court  of  New 
York,  in  Buydam  v.  Jenkins,  Sandf.  614,  is  cited  with  approval. 
"  The  undertaking  of  the  plaintiff  in  the  replevin  bond,  we  con- 
ceive is  absolute  to  return  tne  goods,  or  pay  tneir  value  at  the  time 
of  the  execution  of  the  bonds.  We  do  not  think  that  a  wrong- 
doer is  ever  to  be  treated  as  a  mere  bailee,  and  that  the  property 
in  his  possession  is  to  anv  extent  at  the  risk  of  the  owner."  It  can- 
not be  doubted  that  a  plaintiff,  who  without  right  has  seized  the 
property  of  a  defendant  under  a  writ,  is  a  wrong  doer. 

iJnder  our  code  the  defendant  who  recovers  a  judgment  in  an 
action  like  the  present,  where  the  property  has  been  delivered  to 
the  plaintiff,  is  entitled  to  a  judgment  for  a  return  of  the  property, 
and  if  the  property — all  of  it — cannot  be  returned,  then  to  a  judg- 
ment for  the  value  of  the  whole. 

In  the  case  at  bar,  the  court  found  the  value  of  the  property  to 
be  $400,  but  ordered  an  alternative  judgment  for  $165  45-100. 
Appellant  cannot  complain  that  the  juagment  was  for  less  than  the 
value  of  the  property. 

3.  The  answer  alleges  that  defendant  was  a  constable,  and  that 
in  the  action  Glenn  v.  Ward,  in  the  justice's  court,  an  attachment 
issued  upon  an  affidavit  and  undertaking — the  contents  whereof, 
showing  conformity  to  the  code,  are  set  forth — and  that  defendant  as 
constable  under  the  attachment  levied  on  the  property,  it  being  in 
the  possession  of  Ward.  That  in  the  action  GHenn  v.  Ward  a  judg- 
ment was  afterwards  duly  given,  upon  which  execution  issued  to 
defendant,  who  levied  the  same  on  tne  attached  property,  etc.  The 
findings  are  as  full  as  the  pleading,  the  finding  with  respect  to  the 
judgment  being  that  it  was  '  *  duly  given  an  I  made.'*  The  facts 
constituted  a  defense  for  the  constable:  Taornburg  v.  Hand,  7 
Cal  664.  It  is  urged  that  there  is  no  finding  there  was  anything  due 
from  Ward  to  Glenn  at  the  commencement  of  the  attachment  suit. 
But  there  is  a  statement  in  the  answer  that  the  suit  was  commenced 
on  ''an  obligation  .incurred  in  Santa  Bosa,  said  county,*' and  if 
this  was  an  imperfect  averment  of  indebtedness,  plaintiff  did  not 
demur  generally  or  specifically.  The  court  found:  ''  All  the  other 
issues  than  those  hereinbefore  specificaUy  mentioned  are  found  in 
favor  of  defendant." 

4.  It  is  said  by  appellant  that  the  judgment  in  the  attachment 
suit  is  void,  because  Ward  was  not  served  with  summons.  This 
must  mean  that  it  does  not  affirmatively  appear  he  was  served  in 
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the  finding  herein.    Bat  the  finding  is  that  the  action  was  com- 
menced in  the  justices  court,  etc.,  judgment ''duly  given  and 
made."    This  includes  a  finding  of  the  facts  necessary  to  give  the 
court  jurisdiction. 
Judgment  affirmed. 


Xa  10,860. 

Pboplb  v.  Blooms. 

Depofimmt  One.    Filed  May  15,  2884. 

FiUNO  Infobmation— €k>Nri88ioir  ot  Dbkurbeb.— After  a  plea  of  not  guilty  has  been 
entered  in  a  proseoution  for  murder,  upon  which  the  case  is  Bet  for  trial,  the  court  may  set 
a^e  an  orrfer  oveiruling  a  demurrer  to  the  information,  and  allow  the  counsel  for  the  people 
to  confess  the  demurrer  and  to  file  a  new  information;  and  an  order  entered  allowing  such 
confession  of  the  demurrer,  and  directing  a  new  information  to  be  filed,  is  equivalent  to  an 
order  allowing  the  demurrer. 

An  Ikpormation  which  Substantially  complies  with  the  proyisions  of  the  penal  code, 
Is  sufficient  on  demurrer. 

Inyoluntabt  Manslauohtsb.— The  testimony  of  the  defendant  showed  that  he  knocked 
down  the  deceased  for  assaulting  him  while  the  latter  was  drunlc  That  after  so  doing,  and 
while  the  deceased  lay  prone  and  helpless,  he  jumped  with  both  feet  upon  his  face,  and  that 
death  ensued  from  such  act.  Hdd,  tnat  such  killing  was  f elonious,  that  it  had  none  of  the 
elements  of  involuntary  manslaughter,  and  that  the  court  could  ao  instruct  the  jur^. 

iNBTRTJcnoNs  GiVEN  AT  THE  REQUEST  OF  A  Pabtt  caunot  be  afterwards  complamed  of  by 
Urn. 

InSTRUOTIONS  TO  A  JUBT  SHOULD  BB  GlYEN  WITH  BBTEBENOB  TO  THE  ImUINBNT  FaCTS  in 

a  case.    If  the  facts  are  controverted,  the  instructions  upon  them  should  be  hypothetical.    If 
uncontroverted,  the  court  may  assume  them. 

When  the  Chabob  as  a  Wholb  Statbs  the  Law  Cobbxctlt,  the  verdict  will  not  be  dis- 
turbed, although  some  part  of  the  char^,  standing  alone,  may  contain  -some  inaccuracy  of 
expression  which  would  be  subject  to  criticism. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county, 
entered  upon  a  verdict  convicting  the  defendant  of  murder  of  the 
second  degree,  and  from  an  order  denying  him  a  new  trial.  The 
opinion  states  the  facts. 

W.  D.  lupper,  for  the  appellant. 
Attorney  Oeneral^  for  the  respondent. 

HoEee,  J.  On  August  28,  1882,  an  information  was  filed  in  the 
superior  court  of  Fresno  county  against  Patrick  Biggins,  charging 
him  with  havinff  committed  the  crime  of  murder.  Upon  de* 
murrer  it  was  held  to  be  defective,  and,  by  direction  of  the  court, 
a  new  information  was  filed,  to  which  a  demurrer  was  interposed 
which  was  overruled,  and  the  defendant  then  entered  a  plea  of  not 
guilty.  But  upon  the  day  fixed  for  trial  counsel  for  the  people 
moved  the  court  to  set  aside  the  order  overruling  the  demurrer  to 
the  information,  and  to  allow  him  to  confess  the  same.  The  court 
granted  the  motion  and  entered  an  order  setting  aside  the  overruling 
of  the  demurrer,  and,  thereupon,  as  was  recited  in  the  order,  counsel 
for  the  people  confessed  the  demurrer  and  the  court  directed 
l^lother  information  to  be  filed. 

Upon  the  filing  of  the  third  information  the  defendant,  after  a 
demurrer  to  it  had  been  overruled,  entered  two  pleas,  one  not  guilty 
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and  the  other  a  former  acquittal.    Upon  these  he  was  tried  and  oon- 
victed  of  marder  of  the  second  degree. 

In  the  coarse  of  the  preliminary  proceedings  it  was  objected,  and 
on  appeal  it  is  now  objected:  First — ^That,  after  a  plea  of  not  guilty 
had  been  entered  to  the  second  information^  upon  which  the  case 
was  set  down  for  'trial,  it  was  error  for  the  court  to  set  aside  its 
order  overruling  the  demurrer,  which  had  been  filed  to  the  informa- 
tion, and  to  allow  counsel  for  the  people  to  confess  the  demurrer 
and  to  file  a  new  information.  Secondly — ^After  the  order  oyermling 
the  demurrer  bad  been  set  aside,  and  the  demurrer  was  confessed, 
the  court  erred  in  not  rendering  or  entering  judgment  upon  the  de- 
murrer,  and  Thirdly — ^That  the  court  erred  in  overruling  the  demurrer 
to  the  third  information. 

1.  The  court  had  jurisdiction  to  set  aside  the  order,  and  to  allow 
counsel  to  confess  tne  demurrer  and  to  direct  the  filing  of  a  new  in- 
formation: Sec.   128,  C.  C.  P.;  sec.  1,008,  Pen.  Code. 

2.  When  the  order  was  set  aside  it  would  have  been  more  formal 
to  have  entered  an  order  allowing  the  demurrer:  Sec.  1,007  Pen.  0. 
But  the  order  entered  allowing  t£e  confession  of  the  demurrer  and 
directing  a  new  information  to  be  filed,  was  the  equivalent  of  an 
order  allowinff  the  demurrer.  In  legal  effect  the  confession  involved 
and  decided  the  validity  of  the  information,  and  left  the  defendant 
in  the  position  of  a  person  accused  of  crime  against  whom  no  valid 
information  had  yet  been  filed.  The  proceedings,  therefore,  by 
which  the  information  filed  against  him  was  invalidated  did  not  effect 
any  substantial  right  of  the  defendant;  and  there  was  no  prejudicial 
error  in  invalidating  it,  and  in  directing  another  to  be  filed. 

3.  The  information  upon  which  the  defendant  was  tried  and  con- 
victed, substantially  complied  with  the  requirements  of  sections 
950-51  Pen.  0.,  and  the  court  did  not  err  in  overruling  the  demurrer 
to  it. 

Next  it  is  contended  that  the  court  erred  in  refusing  to  instruct 
the  jury  upon  the  subject  of  involuntary  manslaughter. 

There  was  no  refusal  to  instruct  upon  the  subject  of  manslaughter. 
On  the  contrary,  the  presiding  juage  gave  the  definition  of  volun- 
tary and  involuntary  manslaughter  conteined  in  the  penal  code,  and 
defendant's  counsel  asked  for  no  additional  instruction  upon  the  sub- 
ject. But  the  court,  in  connection  with  its  charge,  told  the  jury  that 
the  law  of  involuntary  manslaughter  was  inapplicable  to  the  case 
before  them,  and  this  is  complained  of  as  error. 

The  case  as  made  out  by  the  evidence  contained  in  the  record  was 
this :  On  the  afternoon  of  July  30,  1882,  Alexander,  the  deceased, 
and  BiggiDS,  the  defendant,  were  drinkingliquor,  playing  cards  and 
singing  songs  in  the  bar-room  of  the  berenda  hotel,  in  Fresno 
county.  They  continued  at  that  until  about  five  o*clock  in  the  even- 
ing.  At  that  hour  **  Alexander  was  very  drunk" — **so  drunk  he 
could  just  keep  from  falling";  defendant  had  only  drunk  about  half 
a  dozen  glasses  of  beer.  In  that  condition  of  the  two  men  the  pro- 
prietor of  the  hotel  left  them  alone  in  the  bar-room  while  he  went 
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to  the  railroad  station,  about  eigbt^p*  yards  from  the  hotel,  to  pat  the 
Berenda  mail  bag  on  board  the  train,  which  had  just  arrived  at  the 
station.  After  he  left  the  bar-room  for  that  purpose  the  two  men 
oame  out  on  the  front  porch  of  the  hotel — Alexander  standing  about 
five  or  six  feet  from  the  door.  Suddenly  he  was  seen  to  fall  back- 
ward inside  the  door  of  the  bar-room,  his  feet  sticking  up  outside 
the  door.  Tn  that  position  the  defendant  as  suddenly  jumped  with 
both  feet  upon  the  upturned  face  of  the  fallen  man,  completely 
mashing  it— "his  nose  was  mashed  flat,  his  eyes  were  mashed  out, 
and  the  jaws  were  mashed  down,  his  blood  oozed  on  the  floor  and 
was  spattered  on  the  walls."  A  witness  of  the  act  shouted  at  the 
defendant,  who  immediately  ran  to  the  railroad  station,  where  he 
tried  to  board  the  train ;  but  before  he  succeeded  in  his  purpose  he 
was  arrested.  Alexander  was  immediately  lifted  up  and  carried 
into  the  bar-room,  where  on  being  laid  down  upon  a  mattras&i  he 
died. 

As  to  these  facts  there  was  no  conflict  of  evidence.  The  record 
contains  no  other  testimony  given  for  the  defendant  than  his  own. 
As  a  witness  in  his  own  behalf,  he  testified  that  he  struck  Alexan- 
der a  blow  with  his  right  fist  which  knocked  him  through  the  door 
of  the  bar-room,  down  u{)on  the  floor;  that  in  ^ving  the  blow  he 
fell  with  Alexander,  striking  his  own  head  so  violently  against  the 
floor  that  he  remembered  nothing  afterwards  until  he  was  arrested; 
that  he  knocked  Alexander  down  because  he  had  followed  him  out 
on  to  the  porch  where«  having  grabbed  him  by  the  left  shoulder, 
he,  Alexander,  struck  him  on  the  right  shoulder  and  one  of  his 
arms,  wounding  him,  with  a  knife,  having  a  blade  three  inches  long 
on  which  he  saw  blood. 

But  it  was  proved  that  Alexander  was  left-handed,  that  he 
was  not  in  the  habit  of  carrying  any  weapons  whatever,  and 
that  no  knife  was  found  near  or  on  his  person,  when  he 
was  taken  up  and  carried  into  the  bar-room  wnere  he  died,  but 
the  next  day  a  closed  pocket-knife  was  taken  from  one  of  his 
pockets.  It  was  also  proved  that,  some  years  before,  there  had 
Deen  an  old  grudge  between  Alexander  and  the  defendant  in  which 
the  latter  had  threatened  to  get  even  some  day. 

According  to  the  testimony  of  the  defendant  himself  the  case  was 
not  one  of  involuntary  manslaughter. 

Assuming  his  testimony  to  be  true,  that  he  knocked  down  a 
drunken  man  for  assaulting  him,  yet  the  facts  remained  uncontro- 
verted  that  he  did,  after  knocking  him  down,  and  while  he  lay  prone 
and  helpless,  jump  with  both  feet  on  his  face,  and  that  death  ensued 
from  the  act.  Such  an  act  is  felonious :  Sees.  203-1, 245,  Penal  Code. 
In  no  condition  of  society,  civilized  or  uncivilized,  can  it  be  con- 
sidered lawful  to  stamp  out  the  life  of  a  man  under  such  circum- 
stances. The  act  was,  therefore,  unlawful  and  felonious.  Being 
such,  there  was  in  it  none  of  the  elements  of  involuntary  man- 
slaughter and  the  charge  of  the  court  to  that  effect  was  correct :  Peo- 
ple V.  King,  27  Cal.  607. 
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Where  death  ensues  from  an  act  committed  under  oircnmstanoes 
showing  no  considerable  provocation  to  have  existed,  or  an  aban- 
doned and  malignant  heart,  or  that  the  defendant  did  not  intend 
the  fatal  blow  to  produce  death,  vet  intended  the  blow,  it  is  murder 
in  the  second  degree:  People  y.  Foren,  25  Cal.  361. 

The^  act,  in  connection  with  the  circumstances  in  which  it  was 
committed,  made  the  defendant  guilty  of  either  murder  of  the  fint 
or  second  degree,  or  of  voluntary  manslaughter,  or  he  was  guiltless 
of  any  crime;  and  the  questions  arising  out  of  the  case  for  the  de- 
termination of  the  jury  were,  whether  me  act,  which  resulted  in  the 
death  of  Alexander,  was  the  result  of  malice  or  passion,  or  of  a 
necessity,  real  or  apparent,  which  justified  it,  or,  whether  it  was 
committed  by  the  deiendant  while  unconscious  of  what  he  was  doing. 
Upon  all  these  questions—  murder  of  both  degrees,  voluntary  man- 
slaughter, justifiable  and  excusable  homicide,  and  irresponsibility 
in  law  for  acts  committed  in  mental  unconsciousness — the  court  ex- 
plained the  law  to  the  jury  by  instructions,  given  at  the  request  of 
the  people  and  the  defendant,  which  in  their  combination  and  en- 
tirety, were  correct. 

Upon  some  of  them  criticisms  of  more  or  less  force  have  been 
made.  But,  so  far  as  appears  from  the  record,  most  if  not  all  of  the 
challenged  instructions  were  given  on  the  part  of  defendant  himself; 
and  it  is  a  well-settled  rule  that  a  party  will  not  be  heard  to  complain 
of  instructions  ^iven  at  his  own  instance. 

The  main  assignment  of  error,  however,  is  that  the  court,  in  its 
charge,  assumed  as  facts  the  death  of  Alexander,  that  the  means 
adopted  by  the  defendant  caused  his  death,  and  that  the  manner  of 
his  death  was  brutal.  In  assuming  these  things  as  facts,  it  is  con- 
tended that  the  court  trenched  upon  the  province  of  the  jury. 

The  alleged  assumption  that  the  manner  of  Alexanders  death 
was  brutal  is  predicated  on  the  following  instructions  to  the  jury: 

''The  means  adopted  by  the  defendant  which  caused  the  death  of 
deceased  may  properly  be  looked  to  in  ascertaining  whether  the  killing 
was  malicious.  If  a  deadly  weapon  was  used,  or  means  calculated  to 
produce  death,  or  the  killing  was  done  in  a  brutal  and  inhuman 
manner,  and  the  killing  not  done  in  self-defense,  or  in  sudden  heat 
of  passion,  the  jury  will  be  at  liberty  to-  find  that  ihe  slayer  was 
actuated  by  malice,  and  the  killing  will  be  murder." 

*  *  «  <(  xf  the  jury  believe  from  the  evidence  that  the  defend- 
ant, without  receiving  any  considerable  provocation,  resented  acts 
or  words  of  the  deceased  in  a  brutal  manner  indicating  malice,  and 
an  abandoned  heart,  defendant  is  guilty  of  murder." 

Both  instructions  were  predicated  upon  a  supposed  state  of  facts 
which  the  evidence  tended  to  prove.  Whether  they  were  proved 
was  a  question  of  fact,  and  whether,  if  found,  they  established 
malice  in  the  act  committed  by  the  defendant  was  one  of  the  ques- 
tions which  they  had  to  decide.  The  instructions  were  therefore 
properly  given  to  aid  the  jury  in  coming  to  a  correct  conclusion 
upon  the  question  whether  the  killing  was  malicious. 
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As  to  the  assumption  that  Alexander  was  killed,  and  that  his 
death  ensued  from  the  act  of  the  defendant,  neither  of  these  thin^ 
were  denied.  Neither  his  death  nor  the  means  causative  of  his 
death,  nor  the  time  and  manner  of  his  death  were  called  in  question ; 
they  were,  therefore,  uncontroverted  facts.  Such  facts  may  be 
assumed  as  the  basis  of  an  explanation  of  the  law  regarding  them. 

Instructions  to  a  jury  should  be  given  with  reference  to  the  immi- 
nent facts  in  a  case.  These  may  be  either  controverted  or  uncon- 
troverted.  Whether  one  or  the  other  they  constitute  the  basis  of 
instructions.  If  controverted,  instructions  upon  them  should  be 
hypothetical,  leaving  the  supposed  facts  which  the  evidence  tends 
to  prove  to  the  consideration  of  the  jury.  If  uncontroverted  the 
court  may  assume  them;  for  when  the  evidence  to  the  fact  is  posi- 
tive and  not  disputed  or  questioned,  it  is  to  be  taken  as  an  estab- 
lished fact,  and  the  charge  of  the  coort  should  proceed  on  that  basis. 
It  is  only  where  there  may  be  doubt  that  the  jurv  are  required  to 
weigh  the  evidence;  and  it  is  then  only  that  the  rule  applies  that  the 
court  shall  not  charge  the  jury  upon  we  weight  of  evidence :  Wintz 
V.  Morrison,  17  Tex.,  372-87;  Hughes  v.  Monty,  24  Iowa,  499;  Har- 
rison V.  Boy,  39  Miss.,  397. 

There  was  no  error  in  the  ninth  instruction. 

Considered  and  construed  as  a  whole  the  charge  stated  the  law  of 
the  case  correctly;  and  the  case  was  presented  fairly  to  the  jury. 
We  find  no  portion  of  it  calculated  to  piislead  the  jury  to  an  erro- 
neous conclusion;  and  that  being  the  case,  their  verdict  should  not 
be  disturbed,  even  although  some  part  of  the  charge,  standing  alone, 
may  contain  some  inaccuracy  of  expression  which  would  be  the  sub- 
ject of  criticism:  Phillips  v.  The  Ocmulgee  Mills,  65  Georgia,  633; 
The  W.  &  W.  B.  Co.  v.  Ingraham,  77  111.,  309. 

Judgment  and  order  affirmed. 

Boss,  J.    I  concur  in  the  judgment. 

McEiNin?BT,  J.  I  concur  in  the  judgment.  The  court  below  cor- 
rectly charged  that  the  law  of  involuntary  manslaughter  was  inap- 
plicable to  the  case.  The  defendant  was  entitled  to  an  instruction 
based  upon  the  hypothesis  that  his  testimony  was  true.  But,  if  his 
testimonv  was  true,  his  act  in  striking  the  deceased — who  held  in 
his  hand  a  bloody  knife,  three  inches  long,  with  which  he  had 
stabbed  defendant  at  least  twice — was  not  unlawful,  but  an  act  of 
necessary  self-defense.  Involuntary  manslaughter  is  the  unlawful 
killing  of  a  human  being,  without  malice,  in  the  commission  of  an 
unlawful  act,  not  amounting  to  a  felony,  or  in  the  commission  of  a 
lawful  act,  which  might  produce  death,  in  an  unlawful  manner, 
or  without  due  caution  or  circumspection:  Penal  Code,  192.  Con- 
ceding the  facts  to  be  as  stated  by  defendant,  and  the  death  to  have 
been  the  result  of  a  blow  with  his  fist,  the  killing  was  justifiable. 
It  was  done  in  resisting  an  attempt  to  murder,  or  to  do  great  bodily 
injury:  Penal  Code,  197.  It  follows  the  court  properly  told  the 
jury  the  law  of  involuntary  manslaughter  was  not  applicable  to  any 
phase  of  the  evidence. 
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The  coart  charged :  **  Insalting  words,  gestures  or  actions  w31  not 
redace  an  unlawful  killing  from  murder  to  manslaughter,  unless  the 

Sestures  or  actions  are  such  as  to  reasonably  induce  the  belief  of 
anger  to  life,  or  of  great  bodily  harm,  in  the  mind  of  the  party 
against  whom  they  are  used." 

This  was  plainly  error.  But,  inasmuch  as  the  testimony  of  defen- 
dant (the  omy  witness  examined  on  his  behalf)  tended  to  prove,  and 
if  credible,  did  prove  the  killing  to  have  been  done  in  necessary 
self-defense,  while  the  evidence  on  the  part  of  the  prosecution 
tended  to  prove  a  murder,  an  erroneous  charge  with  respect  to  man- 
slaughter could  not  have  prejudiced  the  defendant.  The  killing  by 
defendant  bein^  proved,  tne  only  other  issue  made  by  the  evidence 
for  or  against  him,  and  which  the  jury  had  to  determine,  was :  Was 
the  killing  murderous  or  justifiable  ?  Under  these  circumstances  a 
verdict  guilty  of  manslaughter  could  not  have  been  a  proper  verdict, 
and  defendant  cannot  complain  of  an  instruction  which  may  have 
induced  the  jury  not  to  fina  such  verdict.  The  court  properly  in- 
structed them  as  to  the  law  of  self-defense. 


Na8,468L 

Seke  v.  MoGovern  bt  al. 

Department  One*    FUed  May  16, 1884. 

DismissalofPabty— Judgment.— The  entnrof  an'order  dismusing  an  action  aa  to  aoertain 
defendant,  ousts  the  court  of  jurisdiction  of  such  person,  and  a  judgment  sabeequectlj 
entered  against  him,  without  vacating  such  order,  is  void. 

A  Conditional  Sale,  Dependent  ufon  an  Act  to  be  done,  suoh  as  the  jMymeni  of  the 
consideration  within  a  certain  time,  which  is  not  done,  does  not  pass  the  title  to  the  vendee. 

Appeals  from  the  superior  court  for  the  city  and  county  of  San 
Francisco.    The  opinion  states  the  facts. 

Harding  and  Wood,  for  the  appellant. 
A.  D.  Spivcdo,  for  the  respondents. 

McKee,  J.  Two  appeals  have  been  taken  in  this  case :  One  by  the 
defendant  Afflebach  from  the  judgment  and  order  denying  a  motion 
to  amend  the  findings  and  judgment;  and  the  other  bv  the  plaintiff 
Sere  from  the  judgment  and  order  denying  his  motion  for  a  new  trial. 

The  judgment  was  rendered  in  an  action  for  the  settlement  of  a 
partnership  which  had  existed  between  the  plaintiff  Ser^  and  the 
defendant  McGovem,  under  the  firm  name  of  McGovem  &  Sere,  for 
nineteen  months  until  the  fourteenth  of  February,  1880,  when  it 
was  dissolved  by  mutual  consent  and  the  partnersnip  property  was 
left  in  the  hands  of  the  defendant  McQovern.  Afflebacn  was  named 
in  the  complaint  as  a  party  [defendant,  because,  as  alleged  in  the 
complaint,  he  claimed  an  interest  in  the  property. 

Tne  existence  of  the  partnership  for  the  time  stated  in  the  com- 
plaint, was  not  denied  by  the  answer  of  either  of  the  defendants. 
Afflebach,  in  his  answer,  averred  he  was  the  absolute  owner  of  part 
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of  the  property  by  pnrohase  from  MoGbvem,  after  the  dissolution 
of  the  partnership,  and  McGovern,  in  his  answer,  set  np  that,  soon 
after  the  commencement  of  the  action,  he  was  adjudged  an  insolvent 
debtor,  and  the  entire  property  in  controversy  passed  into  the  hands 
of  the  assignee  in  insolTency. 
By  a  supplemental  complaint  the  assignee  was  brought  in  as  a 

SRrty  to  the  action.  In  his  answer  he  claimed  that  on  the  day  of  the 
issolution  of  the  partnership,  the  plaintiff,  Ser^,  transferred  by  a 
bill  of  sale  all  his  estate  and  interest  in  the  property  to  the  defend- 
ant, McOoyem,  who  thereby  became,  and  continued  to  be,  the  ab- 
solute owner  of  the  same,  until  the  day  he  was  adjudged  an  insol- 
vent debtor. 

On  the  trial  of  the  issues  raised  by  the  pleadings,  the  court,  on 
September  1, 1881,  "  after  the  parties  nad  rested  their  case,*'  ordered 
that  the  action  be  dismissed  as  to  the  defendant  Afflebach;  but  after- 
wards, on  January  13,  1882,  the  court,  without  vacating  the  order  of 
dismissal,  filed  a  decision  in  favor  of  the  assignee  in  insolyency  and 
gave  judgment  thereon  against  the  plaintiff,  Ser^,  and  the  defend- 
ant, Afflebach,  for  recovery  of  the  possession  of  the  property  and 
eosts. 

The  judgment  against  Afflebach  was  yoid.  The  entry  of  the  order 
of  dismissal  ousted  the  court  of  jurisdiction  of  the  person  of  Affle- 
bach; and,  thereafter,  jurisdiction  over  him  could  not  be  resumed 
and  exercised,  without  yacating.  the  order.  Upon  the  entry  of  the 
order  the  defendant  ceased  to  be  a  party  to  the  action,  and  was  not 
bonnd  by  any  of  the  subsequent  proceedings  therein.  The  judg- 
ment entered  against  him  was  therefore  irre^ar  and  void. 

And  the  judgment  against  Ser^  was  erroneous,  because  the  fact 
upon  which  it  was  rendered  was  not  sustained  by  the  eyidence. 

Without  conflict,  the  eyidence  showed  that  the  alleged  sale  of  the 
partnership  property  by  Ser^  to  McQovem  was  not  an  absolute 
Bale;  it  was  a  sale  conditional  upon  payment  of  $1,600  gold  coin« 
payable  in  two  installments,  one-thira  thereof  on  February  14, 1881, 
and  the  remainder  on  the  l4th  of  June  thereafter,  '  *  time  to  be  con- 
sidered of  the  essence  of  the  agreement;"  and  if  payment  was  not 
made  within  the  time  specified,  the  moneys  paid  under  the  agree- 
ment to  be  forfeited,  ana  the  yendor  had  the  right  to  the  possession 
of  the  property. 

When  the  first  installment  matured  payment  was  demanded  and 
refased,  and  when  the  plaintiff  commenced  the  action  in  hand, 
McGovem  resorted  to  his  proceedings  in  insolvency.  The  court 
fonnd  that  no  part  of  the  $1,600  had  been  paid,  according  to  the 
terms  of  the  agreement,  although  payment  had  been  demanded. 
Tet,  although  the  conditions  had  not  been  performed,  and  the 
defendant  absolutely  refused  to  perform  them,  the  court  decided 
that  title  passed  by  the  executory  agreement  to  McGovem,  and  he 
became  the  absolute  owner  of  the  property.  This  was  erroneous. 
It  is  well  settled  that  a  conditional  sale,  dependent  upon  an  act  to 
be  done,  which  is  not  done,  does  not  pass  title :  Whitney  v.  Eaton, 
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16  Qtbj,  226;  Stone  v.  Ferry,  60  Maine,  48;  Panl  v.  Deed,  52  N.  H., 
136;  Bussell  v.  Minor,  22  Wend.,  669. 

Judgment  and  order  reversed,  and  oause  remanded  for  a  nev 
trial. 

Boss,  J.,  and^MoEiNSlTBT,  J.,  oonoorred^ 


No.  9,121 

Feoflb  v.  Ybuvs. 

In  Bank.    FOei  May  i7,  im^ 

Thxbi  18  KO  Such  Oftics  as  Police  Jusnci  of  thb  Gitt  of  Sah  Jobs,  And 
the  um«  can  not  be  ueurped,  intmded  intix  or  unlawfully  held  or  exercised. 

JuBTicx  OF  TBS  Pkacx— ExxBciBE  OF  UNAUTBORiziD  JuBiSDicTiON.— The ezcvoin  by* 
justice  of  the  peace  of  a  juriBdiction  unauthorised  b^  Uie  constitution,  is  not  the  ezercaw  ol 
an  office.    The  reault  of  such  attempted  jurisdictioii  is  to  render  the  aoti  done  in  tha  tamam 
thereof  void. 

Appeal  from  a  judgment  of  the  superior  court  of  Bonta  daxa 
oouutj,  entered  in^  favor  of  the  defendant.  The  opinion  states  the 
faets. 

Attomey-Oenercd  and  W.  B.  Hardy,  for  the  appellant. 
D.  W.  Earringtoti,  for  the  respondent. 

The  Coubt.  There  is  no  such  oflBce  as  **  police  justioe  of  the 
city  of  Han  Jose,"  therefore  the  defendant  could  not  have  nsorped, 
intruded  into  or  unlawfully  held  or  exercised  that  o£Bce.  Conceding 
the  act  to  be  unconstitutional,  which  in  terms  confers  jnrisdiciioii 
on  justices  of  the  peace  in  cities  of  more  than  ten  thousand  inhabi- 
tants which  other  justices  of  the  peace  do  not  possess,  the  exercise 
of  such  additional  jurisdiction  would  not  be  the  exermse  of  an 
office,  but  the  exercise  of  jurisdiction  outside  of  the  office  of  justice 
of  the  peace.  The  result  of  which  wonld  be  to  render  acta  done 
outside  of  such  jurisdiction  void. 

Judgment  affirmed. 
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No.  7.92a. 

Martin  v.  Hill  et  al. 

JMpartmeiU  Tw.    FiUd  Map  17, 1SS4» 

JuDomRT  AND  Obdbb  Rkvirskd  AND  Cause  Rbmandsd  for  eiTor  of  the  court  below  in  its 
d'H wtrnctioa  of  the  oomtract  sued  on. 

Appeal  from  a  judgment  of  the  superior  court  for  Marin  county, 
entereil  in  fa^or  of  the  defendants,  and  from  an  order  denying  the 
plaintiff  a  new  trial.    The  opinion  states  the  facts. 

JE.  8.  Lippilt,  for  the  appellant. 

A.  W.  Thompson,  for  the  respondents. 

Thk  Oourt.  The  substantial  point  in  this  controversy  is  thus 
stated  by  appellant  in  his  points:  *'Did  the  defendants  agree  with 
plaintiff  to  make  title  to  the  land  in  him,  and  have  they  performed  their 
agreement,  and  if  not,  should  they  be  compelled  to  do  so?"  The 
court  belowy  in  its  opinion,  used  the  following  language:  '*  To  hold 
in  the  case  at  bar  that  the  plaintiff  may  purchase  from  the  parties 
to  this  contract  lands  in  nis  possession,  the  same  being  a  part  of 
the  racho  Lagnna  de  San  Antonio,  is,  in  substance,  saying  that  he 
must  be  allowed  to  take  his  undivided  interest  in  the  rancho  Lagana 
de  San  Antonio  from  the  remainded  of  said  rancho,  and  such  is  not 
the  meaning  of  the  contract  under  consideration,  nor  was  it  in  any 
single  sense  the  intention  of  the  parties  to  such  contract." 

We  think  the  principal  object  of  the  contract  was  to  enable  the 
parties  to  it  to  acquire  title  to  tKe  lands  in  their  possession  respect- 
ively, and  that  the  court  erred  in  its  construction  of  the  contract. 
That  being  the  case,  and  as  the  defendants  have  not  performed  their 
agreement  in  that  regard,  and  as  they  should  be  compelled  to  do  so, 
plaintiff  is  entitled  to  judgment. 

In  our  opinion,  the  claim  that  plaintiff  urges  against  Walker  is 
entirely  outside  of  this  case,  and  we  see  no  reason  wh;^  his  urging 
such  claim  against  Walker  should  deprive  him  of  the  judgment  to 
which  he  would  otherwise  be  entitled.  Whatever  claim  he  makes 
against  Walker  must  depend  upon  some  contract  between  Walker 
and  himself.  If,  under  such  contract,  his  claim  is  valid,  he  should 
be  allowed  to  enforce  it.  If  invalid,  it  is  not  to  be  supposed  that 
he  can  enforce  it.  But  in  no  view  can  it  be  held  that  plaintiff, 
having  complied  with  the  contract  counted  on  in  this  case,  is  not 
entitled  to  the  relief  which  he  asks,  by  reason  of  the  fact  that  he 
has  brought  a  suit  against  Walker,  based  on  some  other  claim  which 
he  may  or  may  not  succeed  in  sustaining.  If  the  relief  obtained 
by  plaintiff  here,  is  a  defense  to  Walker,  in  the  suit  against  him, 
Walker  will  have  abundant  opportunity  for  setting  it  up  in  that 
case. 

Judgment  and  order  reversed  and  cause  remanded,  with  instruc- 
tions to  render  judgment  for  plaintiff  in  accordance  with  the  prayer 
of  his  complaint. 
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^'Presoription"  is  not  a  term  strictly  applicable  to  a  right 
acquired  by  the  public  by  the  use  of.  a  way  for  any  period  of  time. 
The  law  allows  prescriptions  only  to  supply  the  place  of  grani%  and 
inasmuch  as  the  public  cannot  take  by  grant»  the  term  prescription, 
in  its  strict  sense,  has  no  application  to  highways.  The  true  doclrine 
would  seem  to  be  that  immemorial  use  by  the  public  is  evidence  of 
a  dedication,  just  as  such  use  by  an  individual  is  evidence  of  a  grant  to 
him:  Angell  on  Highway,  sec.  131.  But  where  there  is  a  statute 
that  roads  shall  be  deemed  public  highwavs  which  have  been  used 
as  such  for  a  named  period,  the  right  of  the  public  to  continue  to 
use  them  as  public  roads  is  fixed  and  established.  Whether  such 
statutes  may  be  considered  as  creating  or  Recognizing  a  rule  of  evi- 
dence, and  to  declare  that  the  public  use  for  we  named  time  shall 
be  conclusive  evidence  of  dedication,  or  rest  on  some  other  principle 
their  validity  has  not  been  doubted. 

The  court  below  found  that  for  more  than  twenty-five  years  prior 
to  commencement  of  this  action,  the  road  mentioned  in  the  answer 
was  used  and  traveled  by  the  public  as  a  public  road.  Also  that  for 
more  than  six  years  the  road  had  been  used  and  traveled  as  a  public 
road,  and  there  was  evidence  to  sustain  the  finding.  Section  2,619 
of  the  political  code  provides:  '*  All  roads  used  as  such  for  a  period 
of  more  than  five  years  are  highways."  This  is  more  than  a  decla- 
ratory law  to  the  effect  that  the  fact  of  use  of  a  road  as  a  public 
road  for  more  than  five  years  shall  be  evidence,  prima  facie  or  con- 
clusive, of  dedication  by  the  owners  of  the  lands  through  which  it 
runs.  It  is  in  the  nature  of  a  statute  of  limitations,  which  gives  to 
the  public  the  right  to  use  the  road  as  a  highway,  in  case  it  has  been 
so  used.  We  know  of  no  constitutional  inhibition  of  such  legisla- 
tion. In  New  York  there  is  a  statutory  provision  to  the  effect  that 
all  roads  not  recorded  which  have  been  or  shall  have  been  used  as 

Eublic  highways  for  twenty  years  or  more,  shall  be  deemed  public 
ighways:  1  R.  8.,  521,  glOO;  3d  Ed.,  696,  §120.  Our  attention 
has  not  been  called  to  any  decision  in  that  state  which  questions  the 
power  of  the  legislature  to  adopt  such  enactment.  Similar  provi- 
sions of  statutes  nave  passed  unchallenged  in  other  states.  The  fact, 
as  found,  that  in  the  fall  of  1877  the  plaintiff  placed  gates  at  the 
pointe  where  the  road  entered  upon  and  emerged  from  this  land, 
which  did  not  prevent  the  passage  across^  it,  does  not  overcome  the 
effect  of  the  finding  that  the  road  was  used  as  a  public  road.  Nor 
does  the  fact  that  plaintiff  ^' a  short  time**  before  he  commenced 
this  action  notified  the  defendant  that  it  was  not  a  public  road. 
Judgment  and  order  afSrmed 
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No.  9,486. 

Sghuileb  V.  Boughton,  Sheriff,  etc. 

DepartmaU  One.     FOed  Ma^  tO,  IS84. 

iNJUKonoN  AoADTST  BzKOUTioir  OF  SHERIFF'S  Dkxd.— A  oomplaint  in  an  tction  to  enjoin 
a  sheriff  from  executing  to  the  purchaaer  a  deed  to  oeitain  real  property,  alleged  to  belong  to 
the  plaintiff  and  to  have  been  sold  ae  the  property  of  a  third  person,  under  an  execuuon 
ai^nst  him,  is  fatnllj  defective,  unless  the  existence  of  the  judionent  under  which  such  exe- 
cution isdued  be  averred. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
ooanty,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

B.  F.  Thomas^  for  the  appellant. 
W.  0.  StrcUUm,  for  the  respondent. 

The  Goubt.  The  action  is  to  enjoin  defendant  from  executing  to 
the  purchaser  a  deed  of  certain  real  property,  alleged  to  belong  to 
plaintiff  and  to  have  been  sold  by  defendant  as  property  of  plain- 
tiff's husband.  The  defendant's  aemurrer  to  the  complaint  should 
have  been  sustained.  The  allegation  that  the  deed,  if  executed, 
will  be  a  cloud  upon  'plaintiff's  title,  is  merely  a  legal  conclusion. 
There  is  an  allegation  ''that  the  defendant  leyied  upon  said  real 
property  under  and  by  virtue  of  a  writ  of  execution,  issued  out 
of  the  superior  court  of  the  county  of  Santa  Clara,  in  an  action  of 
Henry  Miller,  plaintiff,  and  W.  H.  Schuyler,  defendant."  There  is 
no  averment  that  any  judgment  was  ever  rendered  or  entered  in  the 
action  Miller  v.  Schuyler. 

A  plaintiff  asking  a  decree  to  enjoin  the  execution  of  a  deed^ 
must  allege  facts  showing  that  in  an  action  of  ejectment  founded 
on  the  deed,  he  would  be  required  to  offer  evidence  to  overcome  the 
effect  of  the  deed:  Pixley  v.  Higgins,  16  Oal.,  127;  England  v. 
Lewis,  25  id.  337. 

A  sheriff  has  no  general  authority,  as  such,  to  sell  any  person's 
property.  ^  And  although  an  execution,  issued  out  of  a  court  of  com- 

Eetent  jurisdiction,  may  protect  him  in  an  action  of  trespass  brought 
y  the  judgment  debtor  against  whom  the  execution  runs  for  taking 
personal  property,  it  will  not  protect  him  in  an  action  brought  by  a 
third  person,  nor  will  it  suffice  to  deraign  title  to  real  estate  to  the 
purchaser  at  the  execution  sale.  A  party  in  ejectment  relying  on  a 
sheriff's  deed  must  introduce  not  only  the  deed,  but  the  judgment 
and  execution  by  virtue  of  which  the  property  was  sold :  Quirk  v. 
Falk,  47  Oal.  453.  The  sheriff's  deed  is  not  admissible  in  evidence 
without  first  introducing  the  judgment  which  is  the  authority  for 
the  sheriff  to  sell :  Yassault  v.  Austin,  32  Oal.  597.  An  execution, 
without  a  judgment,  gives  the  sheriff  no  authority  to  sell :  Jackson 
V.  Hasbrouck,  12  John.  213;  Smith  v.  Moreman,  1  Mon.  Ey.  154. 
If  the  defendant  here  should  execute  the  deed ,  the  execution  of 
which  plaintiff  seeks  to  enjoin,  and  an  ejectment  should  be  brought 
upon  it,  the  deed  and  execution  would  not,  in  the  absence  of  a  judg- 
ment, compel  the  plaintiff  to  introduce  any  evidence. 

Vo. 
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It  follows,  therefore,  that  the  omission  to  /tyer  in  the  complabt 
the  existence  of  a  judgment  is  a  fatal  defect. 

Judgment  and  order  reversed  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  sustain  the  demurrer  to  the  complaint. 


No.  9,428. 

Sawteb  et  al.  v.  Babgent. 

Department  One.    Filed  Map  tO,  1884. 

Nbw  Tbial-^udomknt— DsoisiON.— a  motion  for  a  new  trial  cannot  be  based  oa  the 
ground  of  the  insufBciency  of  the  evidence  to  justify  the  judgment,  or  that  the  judgment  is 
agMnst  law.  Such  motion  should  be  directed  at  the  decision,  whidi  oonsists  of  the  findings 
or  faets  and  eoncluiiions  of  law. 

BfATUiBrT  on  New  Tbial— Cbrtification  of.— A  statement  on  motion  for  a  new  trill 
will  not  be  considered  by  the  appellate  court,  when  it  is  neither  signed  nor  certified  by  die 
Judge  off  tiie  lower  court. 

Appeal  from  an  order  of  the  superior  court  of  San  Dieco  county, 
granting  the  defendant  a  new  trial.    The  opinion  states  the  facts. 

WiUiean  M.  Smith,  for  the  appellant 
Works  (k  TUu8f  for  the  respondent. 

Tin  OoiTBT.  The  dedrion  may  be  set  aside  and  a  new  trial 
graaied  for  certain  causes:  C.  0.  P.,  666,  667. 

The  **  decision  "  consists  of  findings  of  fact  and  coneliisioiis  of 
law:  0-  0.  P„  632,  633. 

In  tiie  transcript  before  us  the  notice  of  intention  to  more  for  a 
B^w  trial  is  *'  th0  attorney  for  the  plaintiff  will  take  notice  thail  tke 
defendant  intends  to  move  the  court  to  vacate  and  set  aside  the 
judgment f  and  to  ask  for  a  new  trial,  upon  the  following  grounds: 
I.  insufficiency  of  the  evidence  to  justify  the  judgment,  and  that  the 
Judgment  is  against  law.  2.  Errors  in  law  occurring  at  the  trial," 
•te. 

Ineuffioienoy  of  the  evidence  to  justify  the  judgment  is  not  a 
sttttutory  cause  on  which  to,  base  a  motion  for  a  new  trial,  nor  earn 
such  motion  be  based  on  the  ground  that  the  judgmefd  is  against 
hm.  The  motion  should  be  directed  at  the  decision :  Martin  v. 
MaMeld,  49  Gal.  42.  As  the  proceedings  leading  to  an  applicatioB 
for  a  new  trial  are  initiated  only  by  a  motion  to  set  aside  thecbobum, 
it  follows  that  they  cannot  be  commenced  by  notice  of  motion  to 
vacate  and  set  aside  the  judgment. 

The  statement  on  motion  for  new  trial  (so-called)  in  the  tran- 
seript  cannot  be  considered  by  this  court.  It  is  not  sisned  nor 
eertifiml  by  the  judge  of  the  court  below:  C.  O.  P.,  669,660;  Smith 
V.  Davis,  66  Oal.  26. 

The  order  granting  a  new  trial  must  be  reversed  beoaivse  then 
was  no  noiioe  or  statement  such  as  authorieed  the  oourl  below  to 
act  upon  the  motion. 
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The  order  was  not  made  by  the  eourt  on  its  own  motion.  It  Amm 
not  purport  to  be  such  an  oraer^  but  was  made  on  the  application  of 
the  defendant. 

Order  reversed. 


No.  7.748. 

Ban  Joaquin  Yaijuet  Bank  v.  Boubs. 

DetMurtmetU  One.    Filed  May  $0,  I884. 
CASHm's  LiABiLiTT  FOR  Bii8 APPROPRIATION  OP  FuKDB.— A  cashier  of  a  bank,  empowend 


to  tranaaot  ite  hnsinees^  subjeot  to  the  direction  of  the  board  of  trustaM,  who  loana  large 
of  moneys  to  a  tingle  individual  without  taking  any  security  therefor,  and  without  entering 
the  same  upon  the  books  of  the  bank ;  and  who,  in  order  to  conceal  such  loan  from  the 
knowledge  of  the  bank  officials,  falsely  reports  to  them  the  amount  of  cash  on  lumd,  ie  liaUe 
for  the  arnonnt  of  such  loan  lost  to  the  bamk,  although  the  trustees  neglected  tbek  doty  in  Bot 
regularly  examining  the  cash  as  required  by  the  by-laws. 

AoQnmERCK  BT  THE  TRDsma  OF  A  Ban JL  for  a  Period  or  Srvsn  Years  in  the  ehwyau 
r^goUurly  made  by  their  cashier,  on  account  of  his  salary,  is  equiTalent  to  an  ^grecoMnt  that 
suuh  amoimt  constituted  his  salary. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
oonntj,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denjiag 
the  def^idant  a  new  trial.    The  opinion  states  the  faets. 

Tfcrry,  McKinne  db  Terry ^  for  the  appellant. 
DuidBjey  dt  Hatt^  for  the  respondent. 

Boss,  J.  The  plaintiff  is  a  banking  corporation  and  the  defendant, 
from  the  30th  d^  of  March,  1868,  to  Maroh  17,  1877,  was  its  cashier. 
By  the  by-laws  of  the  bank  the  president  and  cashier  were  each  enpow^ 
ered  ^'  to  discount  bills,  notes  or  other  evidences  of  debt,  to  buy 
and  sell  bills  of  exchange,  to  make  loans  with  or  without  seenritf  , 
*  *  *  and  generally  to  transact  and  carry  on  the  business  of  toe 
bank,  subject  to  the  direction  of  the  board  of  trustees,  expressed 
through  the  by-laws,  or  such  express  resolution  as  may,  from  tiaie 
to  time,  be  passed;  and  they  shall  each  report  to  the  board  of  tras- 
tees  when  required,  each  and  everything  by  them,  or  either  of  ibem, 
transacted."  The  evidence  shows,  and  the  findings  of  the  court 
below  are  to  the  effect,  that  the  defendant  was  the  active  manager  of 
the  bank.  Between  the  first  day  of  January,  1871,  and  the  &ni  dagr 
of  October,  1874,  he  loaned  personally  and  through  the  asaistaait 
cashier,  to  one  De  Blainville,  divers  sums  of  the  plaintiff's  moae^ — 
in  the  aggregate  thirty-six  thousand  five  hundred  and  nineiy-aine 
dollars,  or  thereabouts.  Those  loans  were  made  without  any  secu- 
rity being  taken  therefor,  and  no  entry  or  memorandum  thereof  was 
made  in  the  books  of  the  bank.  Kor  was  any  note  or  memorandum 
of  any  kind  whatever  made  or  kept  by  defendant  of  the  transactions 
with  i)e  Blainville  save  and  except  memoranda  upon  slips  of  paper« 
called  in  the  record  ^'  tags,"  and  kept  in  the  banx  on  a  wire,  which 
tags  showed  the  amounts  loaned  to  and  paid  by  De  Blainville,  and 
the  balance  due  by  him  from  time  to  time.  On  the  12th  day  of 
March*  1877,  there  remained  and  ever  since  has  remained  unpaid, 
of  the  moneys  so  loaned  to  De  Blainville  by  def endant,  the  sum  of 
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nine  thousand  two  hundred  and  forty-seyen  dollars  and  forty-nine 
cents. 

The  by-laws  required  that  the  board  of  trustees  should  every 
month  examine  into  the  affairs  of  the  bank^  count  its  cash  and  com- 

Kre  its  assets  and  liabilities  with  the  balances  on  the  general 
Iger,  for  the  purpose  of  ascertaining  the  condition  of  the  bank, 
and  whether  the  books  were  correctly  Kept.  The  duty  thus  imposed 
upon  the  board,  seems,  from  the  record ,  to  have  been  grossly  neg- 
lected; for  prior  to  the  month  of  March,  1877,  the  cash  does  not 
appear  ever  to  have  been  counted  bv  it,  and  none  but  the  most 
superficial  examination  made  into  tne  affairs  of  the  bank.  The 
board,  however,  met  monthly,  and  to  it  at  each  meeting  the  defend- 
ant presented  as  his  report  a  book  of  general  balances,  which, 
among  other  things,  purported  to  represent  the  amount  of  cash  on 
hand.  These  representations — ^so  far  ^  at  least  as  the  item  of  cash 
was  concerned — were  untrue;  for  the  amount  of  cash  represented 
by  the  book  of  general  balances,  was  more  than  the  amount  of  cash 
in  the  vaults  of  the  bank  by  the  amount  represented  by  the  "tags" 
already  alluded  to.  The  defendant  thus  represented  to  the  bowd 
of  directors  that  certain  money  of  the  bank  was  in  the  vaults, 
whereas  in  truth  he  had  loaned  it  to  a  man  not  only  without  security 
and  without  taking  from  him  the  slightest  evidence  of  indebtedness, 
but,  so  far  as  appears,  without  interest,  and  from  whom  he  never 
made  the  slightest  effort  to  collect  it.  And  there  is  testimony  going 
to  show  that  when,  in  March,  1877,  the  board  of  directors  con- 
cluded to  count  the  cash,  defendant,  on  being  informed  of  that 
intention  instructed  the  assistant  cashier  to  put  the  "  ta^  **  away, 
immediately  left  the  bank,  and  a  few  days  afterward  resigned  lus 
position.  To  hold  that  one  intrusted  with  the  care  and  manage- 
ment, for  profit,  of  funds  of  another,  can  dispose  of  those  funds  as 
did  the  defendant,  without  liability  to  himself,  would  be,  as  we  con- 
ceive, to  do  violence  to  the  most  obvious  principles  of  law  and 
justice.  It  is  no  iustification  of  the  defendant  to  sav  that  the  direc- 
tors of  the  bank  did  not  do  their  duty;  that  if  they  had  counted  the 
cash  they  would  have  found  it  short,  and  their  attention  would  thus 
have  been  attracted  to  the  "  tags,**  and  so  to  the  fact  of  the  loans 
to  De  Blainville.  The  defendant  stood  in  a  position  of  trust  and 
confidence,  and  he  was  at  least  bound  to  act  in  good  faith  in  respect 
to  the  property  intrusted  to  him. 

If  it  be  admitted  that  he  was  not  bound  to  report  the  condition  of 
the  affairs  of  the  bank  to  the  board  of  directors,  unless  such  report 
was  by  the  board  required,  still  he  was  bound  in  law  and  conscience 
to  make  such  such  report  as  he  did  make  speak  the  truth.  Defend- 
ant was  rightly  held  liable  by  the  court  below  for  the  amount  of  the 
De  Blainville  indebtedness.  But  upon  another  question  in  the  case 
the  judgment  and  order  must  be  reversed  and  the  cause  remanded 
for  a  new  trial.  The  defendant  was  first  appointed  cashier  by  the 
board  of  trustees  of  the  plaintiff  on  the  30tn  day  of  March,  1868, 
for  the  period  of  three  montbQ-    On  the  first  Wednesday  of  July, 
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1868.  he  was  reappointed  for  the  period  of  twelve  months.  After 
that  there  was  an  annual  election  or  employment  of  him  as  cashier 
by  the  board  of  trustees,  pursuant  to  the  by-laws  of  the  bank.  De- 
fendant's compensation  as  cashier  was  never  fixed  by  any  resolution 
of  the  board  of  trustees,  but  it  appears  that  when  first  appointed 
there  was  a  verbal  understanding  between  himself  and  the  trustees 
that  he  was  to  draw  a  salair  of  two  hundred  dollars  per  month;  and 
this  salary  he  did  draw  ana  charge  himself  with  from  the  time  of  his 
entry  upon  the  duties  of  his  office  to  the  first  day  of  April,  1870, 
From  the  date  last  mentioned  defendant  drew  the  sum  of  three  hun- 
dred dollars  per  month  as  his  salary  as  cashier.  This  sum  he  caused 
to  be  charged  against  himself  in  the  books  of  the  bank,  and  he  so 
returned  it  in  the  book  of  general  balances  presented  to  the  board 
of  trustees  at  their  monthnr  meetings.  The  board  must  therefore 
be  held  to  have  had  knowledge  of  the  fact  that  defendant  was  charg- 
inff  and  drawing  for  his  services  as  cashier  the  sum  of  three  hundred 
doUars  per  month,  and  with  this  ^knowledge  they  continued  to  reap- 
point him  cashier  for  seven  successive  years.  Under  such  circum  - 
stances  the  board  ,of  trustees  must  be  held  to  have  agreed  to  the 
charge  made  by  the  defendant  for  his  services  as  cashier. 
Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

MoEsE,  J.,  and  MoEinstbt,  J.,  concurred. 


No.  7,759, 

Bego  v.  Van  Pjelt. 

Deparlnmt  One.   FUed  Ma^  tO,  1B84. 

TmuB  niOM  Common  Gbantob— ISjiotmiiit.— In  mi  action  of  ejeatnent,  where  both  plaint- 
VBL  and  defendant  deraisn  title  from  a  common  grantor,  such  grantor's  right  of  poeseenon 
cannot  be  denied  by  either. 

QuiT-OLAiH  Dkbd— Epfiot  of.~A  quit-claim  deed,  even  prior  to  the  act  of  February  22, 
1854,,  operates  as  a.  conveyance  in  Calif omia,  although  there  was  no  precedent  estate  or 
interest  in  the  grantee,  and  enables  him  to  maintain  ejectment  if  his  grantor  eould  have 
done  so. 

Ejbotmxnt  bt  Tenant  in  Common— Plkadino  Oubteb.— The  complaint  in  an  action  of 


ejectment  by  a  tenant  in  common  against  his  co-tenant,  which  avers  that  the  latter  is  in 
poBSnasion  of  the  common  property,  and  the  whole  thereof,  withholds  the  possession  of  tl 
whole  thereof  from  plaintiff  and  excludes  him  from  the  same,  sufficiently  alleges  an  ouster. 


Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

Houghton  (t  Reynolds^  for  the  appellant. 
Moortf  Laine  <t  Johnson^  for  the  respondents. 

The  Ooubt.  Appellant  says  plaintiff  and  the  grantor  of  defendant 
were  not  tenants  in  common  because  their  grantor — ^Evans — ^had  no 
estate  or  interest  in  the  premises,  founded  upon  title,  or  'rightful 
possession.  But  Evaiis  had  actual  possession  and,  delivered  such 
possession  to  his  grantees.  In  ejectment  neither  is^ plaintiff  called 
on  to  show  aright  of  possession  in  a  person^from^whom  both  he 


and  defeadaut  deraign,  nor  oan  defendant  aaaail  the  tiUe  of  the 
common  grantor.  Toe  unity  of  posaeasion  wbare  both  derive  troB 
the  same  souroe  cannot  be  denied  bj  either. 

The  deed  from  Evans  and  wife  to  plaintiff  and  Hunmond  (grantor 
of  defendant)  was  executed  February  22,  1864,  prior  to  the  paaaage 
of  the  act  which,  it  is  claimed,  first-made  quU-^im  deeds  operative 
as  conveyances,  without  any  precedent,  estate  or  interest  in  the 
grantee.  But,  as  was  said  in  Graff  v.  Middleton,  43  Gal.  344,  "  la 
this  state,  from  the  earliest  times,  quit-claim  deeds  have  been  in 
everyday  use  for  the  purpose  of  transferring  title  to  land,  and  have 
been  considered  as  effectual  for  that  purpose  as  deeds  of  bargain 
and  sale."  In  Sullivan  v.  Davis,  4  Cal.  291,  decided  at  the  October 
term,  1854,  it  was  held  that  a  quit-claim  conveyed  all  the  right  and 
title  of  the  grantor  or  releasor.  And  in  Frey  v.  Clifford,  44  Gal.  343, 
the  supreme  court  said  that  under  the  registry  law  a  quit-chum  deed 
received  in  good  faith,  and  for  a  valuable  consideration,  which  is 
first  recorded,  will  prevail  over  an  older  deed  subsequently  recorded. 
So  in  Lawrence  v,  iBallou,  37  Cal.  521,  it  was  held  that  a  quii  claim 
deed  passed  the  title.  No  reference  is  made  to  the  statute  of  1855. 
Without  making  the  rule  in  any  respect  dependent  upon  the  statute. 
Do  f^ner  v.  Smith ,  24  Cal.  123,  and  Carpentier  v.  Williamson,  25 
Cal.  164,  concur  in  construing  Sullivan  v.  Davis,  supra,  as  holding 
liiat  an  ordinary  quit-claim  deed  in  this  state  is  sufiicient  to  pass  any 
estate  the  grantor  had,  and  to  enable  the  grantee  to  maintain  eject- 
ment if  his  grantor  could  have  done  so.  As  we  have  seen,  the  de- 
fendant here  cannot  dispute  the  title  of  Evans,  the  grantor  of  plaintiff 
and  Hammond. 

The  complaint  (certainly  in  the  absence  of  a  special  demurrer) 
sufficiently  alleges  an  ouster  by  defendants:  Payne  v.  Treadwell,  16 
Ca] .  244.  It  avers :  ^*  Defendants  are  in  possession  of  said  lands  and 
premises  and  the  whole  thereof,  withhold  the  possession  of  the  whole 
thereof  from  plaintiff^  and  exclude  plaintiff  horn  the  aame." 

Judgment  affirmed. 


Sap.  01.  CM.]  Pxom  v.  Bmnmrr.  MfS 

Na  10.928. 

People  v.  Bennett. 

RKGsnmo  a  Ykbdict  im  thx  ABsnroE  of  Couhbil  fob  thi  Pbibokib.— If  the  jurr  In  a 
Gvimiiial  proseoution  oome  into  court  with  their  verdict,  in  the  absence  of  the  oouneel  tor  the 
nriMoner,  the  court  may,  after  notifying  mich  oonneel,  and  waiting  a  reasonable  length  of  time 
VM  hin  to  oooM  into  ooort,  il  he  had  Seen  so  disposed,  reoaiTe  the  vwdiot,  poU  the  joiy  and 
discharge  it. 

Sbbob  in^bqabd  to  THE  ADMI88I0K  OF  EviDXNCS,  which  oonld  not  haye  prejudiced  the 
prisoner,  is  not  grounds  for  rerenaL 

Appeal  from  a  judgment  of  the  sQperior  court  for  Solano  oonnty, 
entered  in  favor  of  tneplaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

McKffana  and  LumoTd^  for  the  appellant. 
AUcmey  Oeneral,  for  the  respondent. 

Shabpstein,  J.  Whether  the  deceased  '*  nsnally  walked  with  his 
hiuods  in  his  pockets,"  would  not  have  been  of  the  slightest  import- 
ance^ and  would,  therefore,  have  been  an  immaterial  ciroamstance, 
if  the  defendant  had  not  after  the  admission  of  evidence  as  to  the 
habit  of  deceased  in  that  respect,  attempted  to  prove  that  when 
deceased  was  shot,  he  had  his  hand  in  his  pocket  with  the  intention, 
as  defendant  sup^sed,  of  drawing  a  deadly  weapon  therefrom,  with 
which  to  attack  him.  When  the  question  objected  to  was  asked,  it 
was  simply  immaterial,  and  evidence  that  deceased  usually  walked 
with  his  hands  in  his  pockets  could  not  have  prejudiced  the  defend- 
ant any  more  than  evidence  that  the  deceased  usually  walked  widi 
his  hands  outside  of  his  pockets,  would. 

Such  evidence  in  no  way  tended  to  strengthen  the  case  of  the 
prosecution.  The  only  effect  it  could  have  had  was  to  weaken  that 
of  the  defendant.  And  whether  introduced  before  or  after  the  de- 
fendant had  developed  his  defense,  the  effect  would  have  been  the 
same.  So  that  the  only  question  is  whether  it  would  have  been 
admissible  at  any  stage  of  the  trial.  The  insistence  of  defendant's 
counsel  is  that  it  would  not ''  unless  the  knowledge  of  such  habit  '* 
could  be  *'  brought  home  to  the  defendant."  Precisely  how  this 
should  have  been  done  is  not  stated.  If  the  deceased  usually  walked 
with  his  hands  in  his  pockets,  the  defendant  might  or  might  not 
have  observed  it.  The  probability  of  his  having  done  so  would 
depend  largelv  on  the  opportunities  he  had  had  for  observing  it.  So 
that  the  weight  of  such  testimony  would  depend  on  the  circumstance, 
which  it  was  proper  for  the  jury  to  consider.  But  there  is  another 
ground  on  which  such  evidence  was,  in  our  opinion,  clearly  admis- 
sible. The  defendant  testified  that  when  he  shot  the  deceased  the 
latter  had  his  hand  in  his  right  pantaloon's  pocket.  Several  wit- 
nesses for  the  prosecution  testified  that  he  was  walking  with  boUi 
hands  in  the  front  pockets  of  his  pantaloons.  Under  such  circum- 
stances evidence  that  he  usually  walked  with  them  there,  tended  to 
corroborate  the  evidence  of  the  witnesses  who  testified  that  when 
shot  he  was  walking  with  them  there. 
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It  would  have  been  better  to  have  waited  until  the  defendant  had 
introduced  evidence  on  this  point  before  introducing  the  evidenoe 
objected  to,  and  then  to  have  introduced  it  in  rebuttal.  But,  as 
before  suggested,  it  would  then  have  been  no  less  prejudicial  to  the 
defendant.    At  most,  it  was  error  without  injury. 

When  the  jury  came  into  court  with  a  verdict,  and  the  defend- 
ant's attorney  was  informed  of  the  fact,  we  think  the  court,  aftti 
waiting  a  sufficient  length  of  time  for  said  attorney  to  come  into 
court,  if  he  had  been  so  disposed,  was  justified  in  receiving  the 
verdict,  polling  the  jury  and  discharging  it,  as  was  done.  It  is  im- 
possible to  see,  and  no  attempt  is  made  to  show,  how  the  defendant 
could  have  been  prejudiced,  in  any  degree,  by  the  action  of  the 
court. 

Judgment  and  order  affirmed. 

Mybiok,  J.,  and  Thobnton,  J.,  concurred. 

Boss,  J.,  concurring:  I  do  not  agree  that  the  court  below  was 
right  in  admitting  testimony  as  to  the  custom  of  deceased  in  walk- 
ing with  his  hands  in  his  pockets;  but  in  view  of  the  whole  case,  I 
do  not  think  it  was  such  an  error  as  calls  for  a  reversal.  I  concur 
in  the  judgment. 


lEnd  of  Vdume  21] 
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^IreaintlttaceB  attending  the  makinff  of  &e  prerions  agreement,  eo  as  to  reqnife  the 
lumber  delivered  to  be  of  good  qnality.     Cary  ▼.  Mclntyrt,    Col  117. 

2.  A  Condition  of  Such  Accord  AoRiEBiKNT  may  be  Waiybd  by  the  party  in  whoee 

&vor  each  condition  waa  made,  to  the  extent,  at  l«ast,  of  preventing  the  party 
waiving  from  rescinding  the  agreement  and  declaring  it  a  ntdlity.     Id, 

3.  An  Accobd  Agrsebcent  is  Binding  upon  the  party  who  mgne  the  same,  although 

it  ia  not  signed  by  the  other  party.     Id, 
4  FAII.URB  TO  Perform  an  aorbbment  for  an  Aooord  cannot  be  taken  advantage 
of  by  the  party  throngh  whoee  fault  such  failure  was  occasioned.     Tueker  v.  JS3* 
wordi.    CoLiDO. 

See  Plbadino  and  pRAonoE,  10, 11. 

AOCX)UNT   STATED. 

L  Account  Stated,  what  Constitutes. — In  an  action  on  an  aooonnt  stated  aounst 
the  three  defendanta  as  partners,  in  which  the  defendant  IL  alone  appeared  and 
answered,  it  appeared  on  the  trial,  after  evidence  showing  that  the  defendants  B. 
and  M.  orimnaUy  composed  the  firm,  under  the  name  of  &  and  M.,  and  that  the 
defendant  £L  subsequently  became  a  partner,  and  the  finn  name  was,  therefore, 
changed  to  B.,  M.  k,  Ca ;  that  the  plaintiff  sent  by  mail,  from  Stockton,  his  place 
of  residence,  a  copy  of  an  account,  inclosed  in  an  envelope  and  properly  directed  to 
the  defendant  H.  at  Frisco,  his  residence  and  post-office  address.  This  aocount  was 
headed  *'  K  &  M.,  in  acct.  with  L.  Benites,"  and  contained  a  large  number  of  items 
running  through  several  years,  only  one  of  which  was  charged  to  the  firm  of  B.,  AL 
&  Co.,  and  showed  a  baliince  of  11,663.70  due  to  the  plaintiff.  No  letter  or  other 
writinff  accompanied  it  explaining  it,  or  why  it  was  sent  to  the  defendwit  CL,  nor 
denuding  payment.  There  was  no  evidence  whatever  showing;  the  distance  be- 
tween Stockton  and  Frisco,  nor  the  time  required  for  transportation  of  the  mail  be- 
iween  those  places,  nor  the  number  or  frequency  of  mail  commnnioation  between 
them,  nor  the  length  of  time  which  had  elapsed  after  the  mailing  of  said  account  to 
the  defendant  H.  oefore  the  commencement  of  this  action;  nor  cQd  ii  a  wear  when 
thia  action  was  commenced.  There  was  evidence  that  the  defendant  H.  received 
ihe  account.  Htld^  that  no  account  stated  between  the  parties  was  diown,  and  a 
Tuling  on  the  trial  refusing  to  admit  a  copv  of  such  account  in  evidence  against  the 
defendants  was  not  error.    Benites  v.  BideneU  et  oL     Utah,  359.. 

2.  The  Sams — Effect  of  an  Aocount  Stated. — When  the  partifiSitoanacconnt  have 
examined  it,  and  have  expressly  agreed  upon  a  certain  sum  of  money  as  the  balance 
justly  due  tiiereon  from  one  party  to  the  other,  then  such  aocount  has  become  an 
acooont  stated,  and  an  action  upon  it  is  not  founded  upon  the  original  items,  but 
•upon  the  balance  ascertained  by  tne  mutual  accounting  of  thn  partieii    /cL 
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3.  The  Saub — Accouirr  Stated  by  Implicatiov. — Anaoooont  stoted  imybeiBpiied 

from  circomstances.  If  an  aooonnt  be  presented  for  payment  by  one  party  thoelo, 
and  the  other  party*  upon  an  examination  of  it,  and  alter  a  reaaonable  time  bas 
elapsed,  makes  no  objection  to  it,  it  may  be  legitimately  preanmed  that  he  was  ssfe- 
isfied  with  it  as  presented,  and  the  presumption  is  so  8tit>ne  that  a  suit  can  bemna- 
tained  upon  the  account  as  an  account  stated  without  proof  other  tiian  that  the  ac- 
count was  presented,  with  a  demand  f6r  pItyiAeift,  and  that  reasonable  time  and 
opportunity  have  passed  since  its.prestotitido,  -for  a  proner  examination  of  H,  and 
to  make  objections  to  it,  if  there  be  any.  Such  piteentation  may  be  by  mad.  li, 
"•  4  The  Same — ^Burden  of  Proof.  The  effect  of  an  account  stated  being  to  f<rta>)tiah 
prima/acie  the  accuracy  of  the  balance' fotLnd  due,  the  burden  of  proTing  that  ao 
account  is  stated  or  settled  rests  upon  the  party  making  such  all^gatknuL    Id, 

ACGOUimNG. 

1.  AocouNTiKa  Between  Partners — ^Presentation  of  Claim. — ^Ih  an  adaott  of  ae> 

counti2kg  between  a  sttrtivki^  partner«nd  the  admfaalktM^x  of  his  deceased  partner, 
the  surviving  partner  is  entitled  to  an  allowance  for  sums  drawn  by  the  oeeessad 
partner  from  the  partnership  during  his  lifetime,  notwithstanding  the  claim  for  the 
sum  so  drawn  has  never  been  presented  to  the  administratrix  of  the  deceased  parioer 
for  allowance  and  approval     Mamiel,  A'dmr^x,'Y.  JS»eo&e,     CaL  375. 

2.  In  an  Equitable  AcnoK  to  Reopen  a  Settlement  A2n>  Sale  max>b  mriiim 

Partners,  and  for  an  accountixxg  of  the  partnership  affidrs,  on  the  ground  of  fraad 
alleg&i  to  have  been  practiced  by  the  d^endant,  the  court  cannot,  without  aetfciiig 
aside  such  sale  and  making  an  accounting,  render  judgmeiit  for  the  plaintiff  for  a 
specific  amoimt,  on  the  ground  that  the  defendant  was  guilty  of  a  breadi  of  wa^ 
ranty  or  of  deceitb    Blads  etcU  x,  Mernli,    Col.  Id7. 

Bee  Estates  of  Bbokabkd  PsRsni^s,  4^7;  Fraud,  3;  Guabdzak  and  Wabol 

ACQUIESCENCE. 
Bee 'Banks,  2;  Oregon  Donation  Aoi^-SL 

ADMINISTRATOR. 
Bee  'taxttooTd&s  ^aNd  Axfrn^rmtAHKOt, 

ADMlRALtlr. 

L  OjrFEiR  OF  PtLtyT  BfcRl^ck  BT  SiONAL.— The  Ptldt  OtMknkksictaefB  ~^  OfigMi,  Mdir 
the  Pilot  Act  of  1S82,  are  anthorizod  and  requliwd  to  deidare  by  r«ie  whatf  shall 
constitute  a  valid  offiAr  of  pilot  service  on  the  Ouhimbia  Riv«r  bir  peet  gwnJa,  b^  a 
signal  addressed  to  the  eye,  mad  in  so  d^ing  may  prescHbe  the  diateaoe  vritUn  whick 
such  signal  m<iBt  be  made  from  ^&e  \6Uel  mgiuML-'Tke  Otioiky  Sttmtodtaaki, 
Ctatmane  {(7.  S.  DisL  Ct.);Or.  10. 

2.  Signal  fO»r  an  Ovpm  oir  PilOtt  ScfRttOB.— The  »ia!Mite  ef  the  Uastad  States  doei 
ii6t  pr^scriba  any  signal  to  bo  used  on  o  p3ot  bo4t  in  making  an  ofl^  of  pilot  asrvioe, 
and  the  light  required  by  Section  4283  ef  the  Revised  Statnteeto  be  carried  b^  a 
s^hig  pilot  vMsel  at  night  is  only  uAed  to  ^rereitt  ocrfliidob,  add  inoideateUy  to  ^ 
notice  of  the  character  of  such  craft;  but  the  usual  signal  by  whidb  an  offer  of  pikt 
service  is  made  is  the  jack  s6t  at  the  tnadn  truck  in  m  daytinB,  «nd  **  flaiv^pr'  at 
ni^t,  and  this  jack  is  usually  the  ensign  of  the  oountiy  in  whiflh  the  eernce  is 
offered.  In  the  United  States  It  is  a  blue  flag  charged  with «  Star  for  evvry State 
then  in  the  Union,  and  caHed  Uie  '*imion  jack/*— M 

8.  The  Term  *'  State"  Oonsttrtted  to  Inclttbe  a  ^'TcBnnconr.''— The  teraa  '^Stiie," 
in  the  Act  of  March  2,  1887,  5  Stat  158,  R.  a,  See.  4286,  vagslatmg  the  takag  of 
pilots  on  a  watdi"  fonoaing  the  boundary  between  two  StMea,  oonatRMd  to  iofllode  aa 
Organized  *<  Territory ''  of  the  United  States. -^M 

4.  Salvage  inr  Pilot.— Undta-  the  Or^on  Pilot  Act  ef  1682  (Sml  L.  !€),•«  fShi'u 
boxmd  to  render  aid  to  a  veSSel  '*  in  ttress  of  weather  4>r  in  oa«e  ef  diMetM','*  «&d  he 
is  not  enlStled  to  salvage  for  such  service  unlMs  he  isthetcbylSVialvedta  "ealaar- 
dinary  danger  and  risk."— TAe  C.  D.  Bryant  {V.  €,  BfU.  €^),'ar,  tdl. 

6,  Case  in  JtTDOitENT.— The  libelant,  in  a  smooth  sea  >i(Bd  oafan  WMtiMr,  boii<did  the 
Bryant  in  a  tfaitfk  fog,  while  she  lay  afltottnd  at  Itfw  tide  'cn  the  ottler  e4ge  ef  the 
middle  sand  of  the  (^lumUa  River,  *aiid  «t -the  4toxt  flodd-Mikd  hmfnmt  iafee  de^ 
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wakmjakibB  •ooib  qhumtl,  -and  after  driftbg  out  to  am  m:'lhe  iiight»  brmdit  Jier 
nfeopoffithaaflztBiiQmiiig;  Meidy^tuit  the  •ervioeof  the  libaUuit  did  sot  mvolve 
nu'  *^«KtBaardin«7  .idanMr «iid  nsk,"  and  that  he  was  only  entitled  to  a  pilots 

&  Damaois  Bmsuvosq  fbom  a  Gou<I8ION  between  two  v^eaMls,  ^dhen  eaeh  iagnilty  of 
contribatory  fiudt,  mnst  be  equally  divided  between  them. — Puaei  Sound  Commer- 
dai  Co,  y.  The  Barkentine  O.  L.  Taylor.  The  Barkentme  (7.  X.  Taylor  ▼.  Pugtt 
Sound  OommerckU  Co.  Wa$h,  787. 

7.  Tax  CsBrnviGATB  of  the  Glsrk  to  tbm  Rboord  in  ak  Afpbal  in  Admxhaltt 

ahonld  diatinotly  state  that  the  matter  sent  np  included  all  the  pleadings,  proofs, 
stipulatifmB,  deoiees,  and  also  everything  filed  or  done  by  way  of  effecting  an  appeals 
Steamer  Zephyr  v.  Brown  ei  oL     Wash,  51. 

8.  The  Mannsb  of  Taking  an  Afpkal  in  Aduiilalty  is  Governed  bt  the  Rules 

of  the  civil  law.    Id, 

9.  An  Appeal  fbok  the  Distbiot  Oottrt  in  a  Case  in  Adkiraltt  will  not  be  con- 

■idsced  by  the  Snweme  Gunrt  unless  the  same  was  allowed  by  the  District  Judge. 
Such  appeal  mnst  ne  taken  dnrinff  the  term  in  which  the  deoree  appealed  from  was 
renderea,  and  must  be  made  to  the  next  term  of  the  Supreme  Court.    Id, 

10.  Affbal  in  AnMTRAT.TY,  PETITION  FOR. — A  petition  for  an  appeal  in  Admiralty 
itota  <a  definite  sentenoe,  or  for  apostles,  is  not  required  to  be  in  writing.  WaddUl 
etoLv.  The  Steamer  Daiey,     Waah,  557. 

IL  Lnrms  ]>isifn80S.T  of  Aumtralty  Cause. — ^The  aUowance  of  an  appeal  in  ad- 
miralty, and  the  granting  of  time  by  the  lower'  court  in  which  to  perfect  the  same, 
is  a  eafficient  letters  dinnissory  of  the  cause.     Id, 

12.  ThR  Filibo  of  jut  Atpbllatort  Libel  is  Unnboessart  in  this  country  on  an 
wpfieaX  in  admizalty.    Id, 

13.  An  Appeal  in  Adkeraltt  ib  Suiticient  in  Point  of  Tdce  when  the  same  was 
taken  and  allowed  at  the  time  of  sentence,  and  perfected  within  the  time  fixed  by 
the  court 

14.  No  MoNmoN  FROM  THE  APPELLATE  CouRT  IS  necessary  to  the  perfecti<m  of  an 
appeal  in  admiralty,  when  the  same  is  allowed  by  the  lower  court  without  the  in- 
tervention of  such  monition.  • 

1&  Majutimb  Contraot,  Completed  Vessel. — Whether  a  contract  for  putting  ma- 
chinery into  a  steamer  is  a  maritime  one,  so  as  to  be  enforceable  in  admiralty  by  a 
prooeeding  in  rem,  depends  upon  the  fact  whether  the  patting  in  of  said  machinerv 
was  a  necessary  part  of  the  construction  of  said  steamer  as  a  completed  vessel, 
consideration  bein^  had  to  the  purposes  for  which  she  was  intended.  If  the  ma- 
chinery were  used  in  such  construction,  the  contract  was  not  a  maritime  one.     Id, 

16.  The  Samb. — A  contract  to  furnish  machinery  to  a  steamer,  which  exists  merely  as 
an  inchoate  hull  upon  the  ways,  is  not  a  maritime  one.    Id, 

17.  Proobbdings  in  bek  AdAXNflT  Vessel,  Power  op  Leqislaturb  to  Authorize. — 
Whether  the  territorial  Legislature  has  power  to  authorize  a  proceeding  inrmt, 
against  a  vessel  for  matertab  used  in  its  construction,  qwere,  Uowever  uiis  may 
be,  it  has  never  sufficiently  exercised  such  power  so  as  to  warrant  a  Court  in  up- 
holding such  a  proceeding.      Id, 

18.  SuB-CoNTBAcroR,  LiBiN  OF  ON  VESSEL. — ^Under  the  lien  law  of  this  territory,  « 
sab-contvaotor  has  no  lien  upon  a  vessel  for  materials  furnished  by  him  to  the  con- 
tractor, and  used  in  the  construction  of  the  vessel.    Id. 

18.  ites  nr  Admiralty  Cases. — Section  823  et  eequUur  of  the  Revised  Statutes  of  the 
United  States,  providing  what  iheper/oliam  fee  shall  be  in  admiralty  cases  in  the 
Otrouit  and  Disteiet  Courts  of  the  United  States,  apply  to  such  cases  in  the  Terri- 
torial Oonrts.    The  (Temtorial  Legislature  has  no  power  to.  reigulate  such  fees.     Id, 

ADVEBSE  POSSESSIOli. 

1.  Titlb  bt  Abtbrsb  Fosbbssion  can  not  BE  AOQUiRBD  by  oocaaionallv  cutting  np 

dead  timber,  felling  trees  and  removing  wood  from  the  land.  Kiabau  v.  Stormer, 
OmL  371. 

2.  Adtbrse  PoffBEBiON-mkiLOB  OF  TiTLE — POSSESSION. — ^Aplaitttiff  who  claims,  under 

color  of  titie,  a  larger  tract,  which  includes  the  land  to  which  the  plaintiff  has.  shown 
title  in  lee,  cannot  estabikh  an  adverse  possession  as  to  the  plaintiff's  iand,  which 
has  rematned  vacant  and  unoccupied,  by  proving  an  actual  posseasion  of  a  portion 
of  the  larger  tract,  when  such  possession  does  not  extend  to  any  of  the  land  oWmed 
1^  tiie  ptaitttlffi  BspeciaUy  is  this  the  case  when  it  appeata  tlvit  the  4efeddant  liad 
Bot  asserted  an  absomte  aiid  unqualified  ridbt  to  sndi  plaUitiff'ahMatd  for  the  time 
r%9tind  ly  ihg  Bla*m»  of  JimftUtiiMW.    /dT 
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8.  FiNDiNO  AS  TO  Advbrbb  PossBBSioir— EjBCTMXifT.  — Ih  an  action  of  ajec5iawBi»wiiew 


the  plaintiff  alleges  title  in  hiniaelf ,  and  the  defendant  relies  npoa  a  title  obtunad 
by  advene  possession,  a  finding  that  the  defendant  has  such  tifcle,  if  aastaiMd  br 
the  evidence,  is  safficient,  without  finding  upon  the  question  whetiier  tiia  pibintiff 
Juul  or  had  not  title  originally.     Id. 

See  Tenants  in  Common,  Z 

AFFIDAVIT. 
See  Afpsal,  19,  21. 

AMENDMENT, 

* 

1.  Striking  Out  Portions  of  Complaint  and  Answer. — ^Plaintiff  broug^  tiiis  adioa 

to  recover  possession  of  certain  grain  and  hogs,  on  the  ground,  as  alleged  in  liii 
vcriiied  complaint,  that  th'e  some  were  his  property.  The  defendant,  aa  Shert^ 
denied  the  ownership  by  the  plaintiff,  and  justified  hia  posseestoii  under  certain 
writs  of  attachment.  He  alleged  that  the  said  property  had  been  taken  from  Inm 
by  tho  plaintiff,  after  his  levy,  under  a  writ  of  replevin,  and  asked  a  return  thereof 
t  J  him,  to  be  held  subject  to  such  attachment.  An  the  trial  the  Court,  aganist  de- 
fendant's objection,  on  tho  oral  statement  of  plaintiff's  counsel,  that  ihe  Sefendiat 
had  not  levied  ni>on  the  hogs,  permitted  the  plaintiff  to  strike  out  from  the  con- 
plair.t  all  reference  to  the  hogs,  and  struck  out  all  allegations  in  regard  to  the  same 
in  defendant's  answer,  fletd,  that  such  action  of  tho  Court  was  erroneona ;  for  if 
the  averments  of  the  answer  were  true,  the  effect  of  the  amendment  wo«kl  be  to 
tako  the  hogs  from  the  defendant's  possession  and  transfer  them  to  the  piaintiff 
witliout  affording  the  former  an  opportunity  to  try  the  question  of  his  right  to  their 
return.     Howell  v.  Foster ^  Sheriff,  etc.    Cat,  743. 

2.  Refusal,  during  tub  Trial,  of  an  Amendment  to  an  Answer  setting  upaueir 

defense  is  not  error  when  the  defendant  fails  to  affinnativuly  show  th*t  he  did 
not  know  of  such  defense  before.     Hallack  v.  Bresnahait.      Wtj.  (iOl 

Sc3  Depositions,  1;  Findings,  17;  Fraud,  3;  Removal  of  Causes,  2;  SuppLmsimET 

Proceedings,  2;  Tenants  in  Common,  3. 

ANSWER. 

See  Pleading  and  Practice. 

.  APPEAL  AND  WRIT  OF  ERROR. 

1.  An  Appeal  will  not  lie  from  a  Judgment  of  the  Dnrnticr  Comrr  n  Com- 

mon-Law Actions  or  proceedings,  unless  it  is  expressly  allowed  by  statuta  Toa 
Camp  V.  ComniMonnra  of  Custer  County.     Iflaho,  18. 

2.  No  ONE  CAN  Sue  Out  and  Maintain  a  Writ  of  Error  unubsb  Hb  m  a  Partt 

or  privy  to  tho  record,  or  id  prejudiced  by  tho  jud^^mentw     Id. 

3.  An  Appeal  is  not  the  Commencement  of  a  New  Action  or  prooeeding,  but  a 

continuation  of  the  same  case,  action  or  proceeding,  being  only  a  transfer  firam  one 
court,  tribunal  or  body  to  another,  for  final  trial  and  judgment.     Id. 

4.  Courts  will  Look  beyond  the  Mere  Title  of  an  Action  or  proceeding  for  the 

purpose  of  determining  who  are  interested  and  affected  as  parties.     /dL 

5.  Errors  Appearino  upon  the  Face  of  the  Judgment  Roll  may  be  takan  adna- 

tage  of  ui)on  a  writ  of  error,  without  a  bill  of  exceptions  or  statement  of  the  case. 
Id. 
G.  TuE  liiGHT  TO  Appeal  is  statutory  and  unknown  to  the  common  Iaw;  it  can  not  be 
extended  to  cases  not  within  the  statute.     OenercU  (huUr  Mimg  Oompamif  t.  Tsa 
Camp.    Idaho,  174 

7.  The  Bo^ird  of  Countv  Commissioners  and  the  Board  of  EQUAUZATioir,  ahhoogh 

composed  of  the  Same  persons,  are  separate  and  distinct  bodies,  with  diffiBrsnl  datiei 
and  powers.     Id. 

8.  The  Right  of  Appeal  Given  dt  Statute  from  Orders  of  thb  Boiaxd  or  Con- 

mission  ers  does  not  imply  the  right  of  appeal  from  orders  of  the  board  of  eqasli- 
zatioiL     Id. 

9.  An  Appeal  from  an  Order  of  the  Board  of  Oountt  GoiaaBBioHKBa,  dedaau 

the  result  of  an  election  for  a  county  seat,  may  be  taken  to  the  diatriet  eout  of  ssid 
county,  and  when  so  taken,  the  action  ia  oommenced  when  tiia  notioe  d  ifpeal  ia 
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filed  irith  the  clerk  of  the  board  of  county  oommiaeioners.    Rupert  v.  County -Com- 
mknoHtrs  <^  AUturat  County*     IdahOf  Ifi. 

10.  Tkb  Board  of  Gouhtt  CoMiuasiONKBS  is  mot  a  Cou&t;  it  baa  no  judicial  fonc- 
tions  <ff  power,  and  can  not  be  vested  therewith.    Id. 

11.  Mjlttkba  Bbcibed  bt  thb  DisTBicr  Court  on  Appeal  from  the  Orders  of  this 
Board  of  County  Commissionses  con  only  be  brought  to  the  supreme  court  for 
review  by  writ  of  error.     Id. 

12.  ^o  Appeal  Lies  from  an  Order  in  a  Criminal  Action  Dismissino  the  Same 
for  want  of  prosecution.  Such  attempted  appeal  may  be  either  dismissed  or  stricken 
from  the  calendar.     Peqj^  v.  Mollis,     CaL  71. 

13.  Ko  Appeal  Lies,  in  a  rROSEcunoN  for  Murder,  from  an  Order  Denying  a 
Motion  in  arrest  of  judgment,  or  from  a  judgment  entered  upon  a  plea  of  former 
conviction.    People  v.  Majors,    Col.  287. 

14.  Motion  for  New  Trial — ^Appeal  from  Order  Denting. — A  motion  for  a  new 
trial  can  not  be  made  in  a  prosecution  for  murder  after  a  verdict  in  favor  of  the 
people  rendered  upon  a  plea  of  former  conviction,  and  consequently  no  appeal  lied 
nom  an  order  denying  the  same.     Id, 

15.  The  Sopkemb  Court  has  no  Jurisdiction  op  an  Appeal  from  a  Judgment  of 
the  Superior  Court  affirming  a  jud^cnt  of  the  Police  Court  adjudging  the  defend- 
ant guilty  of  a  misdemeanor,  and  miposing  on  it  a  fine  of  fifty  dollars.  People,  etc. , 
▼.  Meiffgs  Whaxf  Company.     CaL  287. 

16.  AFFSA.L  from  Justice  s  Court — Effect  of  Dismissal— Damages  for  Frivolous 
Afpbalsl — ^The  Hiiniaaal  erf  an  appeal  from  the  Justice's  Court  divests  the  District 
Court  of  anthmity  to  proceed  fuller,  except  to  include  costs  on  the  dismissal.  It 
cauiot  impose  danuttes  for  frivolous  appeals,  nor  directly,  and  without  trial,  reverse 
or  affirm  judgments  brought  by  appeal  xrom  the  Justice's  Court  State  ex  reL  Bar- 
nett  ▼.  F^  District  Court     Nev,  630. 

17.  Appeal  from  Justice's  Court,  Dismissal  of. — An  appeal  from  a  Justice's  Court 
to  the  District  Court  is  perfected  by  the  appellant's  filing  and  serving  his  notice  of 
appeal,  filing  the  neoeesary  undertaking,  and  making  payment  of  the  costs  in  the 

.  Justice's  Court,  and  the  cost  of  the  transcript  on  appeal.  The  payment  of  a  deposit 
for  costs  in  the  District  Court  is  not  re(^uired  by  statute,  and  cannot  be  required  by 
a  rule  of  the  District  Court.  The  dismissal  of  such  an  appeal  for  failure  to  make 
such  deposit  is  error.     Weacoat  v.  JSedes,     Utah,  446. 

18.  Appeal  from  Justice's  Court — JuRisDicnoN  of. — ^The  Supreme  Court  has  no  ju- 
risdiction of  an  appeal  from  a  judgment  of  the  Superior  Court,  affirming  a  judgment 
of  the  Justice's  Court,  in  an  action  brought  to  recover  one  hundred  and  eigh^  dol- 
lars, with  interest  and  costs.     Hockley  v.  Craig.    CdL  375. 

19.  Dismissing  Appeal — ^Affidavit  of  Service  of  Notice  of  Appeal. — On  a  motion 
in  the  Supreme  Court  to  dismiss  an  appeal  on  the  ground  that  no  notice  of  appeal 
has  been  served,  an  affidavit  of  service,  filed  by  the  appellants  in  the  District  Uourt 
on  the  same  day  the  notice  of  motion  to  dismiss  was  nled  in  the  Supreme  Court, 
may  be  considered  on  the  argument  of  the  motion  to  dismiss,  whenever  the  Supreme 
Court  would,  upon  application,  have  allowed  the  appellants  to  furnish  such  proof. 
Elder  v.  Frevert,    jfev.  414. 

20.  The  Same— Con  hents  of  such  Affidavit. —The  affidavit  so  presented  alleged  a 
service  of  the  notice  upon  respondent's  attorney,  at  a  time  when  he  was  absent  from 
his  office  and  had  no  clerk  therein,  or  other  person  in  charge  upon  whom  service 
could  be  made,  *'  by  leaving  a  copy  thereof  in  a  conspicuous  place  in  the  office  of 
said  attorney,  between  the  nours  of  '8  a.  m.  and  6  P.  M. "  Held,  that  an  affidavit  of 
service  thus  repeating  the  exact  language  of  the  statute  is  insufficient;  that  whether 
the  place  where  the  notice  is  left  is  conspicuous  is  a  fact  to  be  judicially  determined 
by  tne  court,  and  not  by  the  affiant.  Tne  affidavit  should  set  forth  we  probative 
fsMcts  touching  the  place  where  the  paper  was  left,  so  that  the  ultimate  fact,  whether 
such  place  was  conspicuous,  may  be  inferred  therefrom  by  the  court.     Id, 

21.  Tedb  bAME — Leave  to  Amend. — As  this  question  had  never  before  been  decided  by 
the  court,  and  as  the  service  might  be  a  surprise  upon  the  appellants,  and  might 
possibly  de]»rive  them  of  a  substential  right,  leave  to  amend  the  affidavit  of  service 
should  be  given  them.     Id. 

22.  An  Appeal  by  the  People  from  a  Judgment  or  Order  Sustaining  a  Demurser 
to  an  indictment  will  be  dismissed  where  there  is  aprior  appeal  by  the  people  from 
the  same  judgment  or  order.    People  v.  Jordan.     CaL  133. 

23.  Writ  of  Error  mat  be  Dismissed  where  No  Abstract  of  the  Record  is  Filed 
as  required  by  the  rules  of  the  Supreme  Court.  HaUack.  ei  ai.  v.  Bretnaheii.  Wy. 
60. 
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24.  WtfXK  tHB  TRAKSORIFr  DOES  WOT  SHOW  TSAT  THX  NOTIG 

upon  the  respondent^  attorney,  the  appeal  iHH  not  be  i 
from  the  certificate  of  the  Clerk  of  the  Court  balov  tha 
Niwen  v.  Btndixsen,     Cat.  129(X 

25.  An  AmtAL  VBO&r  a  Judombnt  Rettdbrbd  ik  favor  of 
not  be  perfected  wi^out  service  of  notice  upon  the  Un 
ahoold  DC  made  npon  tiie  United  States  Attorney;  serviG 
sufficient     BenneU  ▼.  United  8$a$a.     JVeuh.  213. 

26.  Av  Appsal  will  not  vz  Disxibsed  vor  Formal  B: 
Appeal  in  regard  to  the  title  of  the  court  and  oaase  and 
of  the  judgment  appealed  from-,  when  the  provisions  of  Id 
complied  with  in  such  respects.     Parker  it  <d,  v.  Benny, 

27.  A  WoTiCK  OF  Appeal  should  Contain  a  Particulj 
ruling,  order,  decree,  or  decision  whereby  the  appellant 
that  it  is  essential  for  the  appelhuit  to  say  in  such  r 
aggrieved'  by  liie  following  orders,  rulings  and  decisions, 
severally  by  descriptions  sufficient  to  identify  each;     Id, 

28.  Failure  to  File  Transcript — Dhhobsal  of  Appeal. - 
appeal  Was  filed  lese  than  fifteen  days  before  tiie  commi 
appeal  wiU  be  dismissed  unless  the  i^peUant  shows  hima 
laches  in  not  having  filed  the  transcript  sooner.  Craufot 
2lt>. 

29i  An  Appeal  frov  an  Order  BENYnro  a  Nbw  Trxal,  i 
days  after  the  entry  thereof. — Brawn  et  al.  r,  Greene  et  a 

30l  Service  of  Notice  of  Appeal — Filing  Undrrtakino.- 
must  be  filed  within  five  da3rs  after  service  of  tike  noti 
service  is  bv  mail,  the  undertaking  must  be  filed  within 
of  a  copy  of  the  notice  in  the post^omoe.  Section  1*013  of  t] 
extending  the  time  in  which  acts  may  be  done,  in  oerta 
to  such  case. — Id, 

31.  The  Same— The  Transcript  iruar  Contain  Proof  of 
appeal  upon  the  opposite  party  or  his  attorney. — Id. 

82;  An  Appeal  n  Ineffeottal  when  the  Noticb  therbo 
tomeys  of  record  or  b)r  the  counsel  for  the  appelant,  or  i 
no  proof  tiuit  such  notice  was  served  npon  the  responde 
Cai.  884. 

33.  Seeviob  of  NonoB  of  Appeal,  Proof  of. — The  certifi 

District  Court  acknowledging  due  service  of  H>peal  ia ; 
service  to  confer  jurisdiction  upon  the  Supreme  Court,  j 
the  proof  of  such  service  may  be  shown  by  affidavit,  whe 
ment  is  attacked  in  a  collateral  action. — BUnn  v.  Crosby 

34.  An  Undertakino  on  Appral  must  be  Filbd  within 

the  service  of  the  notice  of  appeal.  If  filed  on  the  elevei 
dismissed. — Northern  Pacific  Terminal  Co,  v.  Lowenherg 

35.  The  Assignment  of  Errors  in  a  Notice  of  Appkal 

sufficient  to  state  generally,  ^lat  the  errors  relied  r>n  c 
eluding  testimony  as  shown  by  the  bill  of  exceptions.  — I 

36.  AasiONMBNTs  OF  Error. — The  Court  will  not  review  pc 

not  dearly  covered  by  the  assignments  of  error  on  the  re 
Col,  320. 

37.  Practice  of  Assionino  mors  Errors  than  are  neces 

relied  on,  strongly  condemned. — Brewster,  Receiver,  efc, 

38.  An  Objection  to  a  Judgment,  that  it  is  inconsistent 

considered  by  ^e  appellate  Court  without  producing 
WaXUi  Walla  B.  R,  Co.  v.  Ah  Kowe  et  ai.    W€uh.  A3. 

39.  Appellate  CotrRT  will  not-  Review  the  Facts  of  ^ 
determining  whether  the  findings  are  sapnorted  by  th 
are  brought  up  on  a  statement  of  the  caso  after  a  moti 
Truckee  Lodge  No,  14.     Nev,  40. 

40.  BxvxBW  OF  Evidence  on  Appeal.-— On  an  appeal  fro: 
Court  cannet  inquire  whether  the  verdist  is  supported  1 
done  only  upon  an  appeal  from  the  order  denying  a  nei 
Fieraan,     Idaho,  909. 

41.  On  appeal  from  a  Judgment,  wttbout  a  Statkhrki 
nothing  belongs  to  the  record  except  the  judgment  roll 


■ide  the  roll  oao.'WrOoiMidttred.  The  Qiod«  q£'  praiantiiig  miflBtioiks  not  ariaioff  on 
th«  jnito|i#iii  Boll  £(>r  raonew  on  appml  U  by  ^tement  or  bul  of  ez^eptionB.  J^net^ 
Y»  St.  JS^n  Irrigaimg  CompanVf    iooAo,  IBS, 

42.  On  Appeal  this  Ck)URT  cak  only  KoncB  thx  Errors  Cohmtttkp  against  thb 
4iPFHiiiANX,  not  thoce  committed,  ugainftt  tho  nnjccgwfiil.  party.    Id, 

4Sk  TJSebors  in  ths  Anxusio^  oi^  Bjukchon  of  xxstucony,  or  in  the  {^ving  or 
TCfoaal  of  inatrofituNM,  oaa  not  be  oonaidore^  on  appoal,  when  no  exceptions  were 
taken  during  the  trial     BaUph  UaX.Y,  Weary  ei  cU.     Col.  324. 

44.  Aftxr  an  Appbax*  has  bken  Pxrivctsd  ths  District  Court  has  Jurisdiction 
to  aetUe  and  allow  the  statement  on  appeal  filed  in  the  Court  bielow  within  the  time 
required  by  sfeatnte,    Jam^  v.  Leport.    Nev.  44. 

46«  Crrtuxoatb  as  to  thr  Evzdsncb  Introducsd  at  thx  Trial. — ^Where  a  trial  was 
partly  had  in  ^e  district  oourt;  with  the  aid  of  the  official  reporter,  and  then  dis- 
oontinaed  on  account  of  the  retirement  of  the  judge,  and  upon  a  rehearing  by  his 
sueeessor  the  notes  of  the  reporter  were  used  as'  correctly  presenting  the  evicfence, 
the  only  osrtifioation  as  to  the  evidence  introduced  at  the  trial  required,  so  as  to 
bring  the  cause  before  the  supreme  court,  is  the  certiticate  of  the  judge  who  tried 
the  cBme.'^-JSeaitU  T.  W,  W.  R.  R  Co.  v.  Ah  Kowe,    Wash.  63. 

4fiLi  WidvsR  or  AppsAL.-^Matters  may  occur  subsequent  to  the  judgment  which  oper- 
ate to  wai^e  the  right  of  a  pasfy  to  have  the  iuogment  reviewed  on  appesl  or  writ 
ef  error.  When  such  matters  appear  of  record,  the  objection  to  the  ai>peal  may  be 
mised  by  a  motion  to  dismiss;  but  where  they  do  not  so  appear,  the  objection  must 
be  raised  by  a  plea  in  bar  of  the  proeeedings  in  error.  The  supreme  court  has  juris- 
diction to  institute  the  neoessaiv  inquiiy  whether  the  matters  alleged  to  constitute 
the  wsiver  have  in  fact  occurrea.     Atkinson  v.  Tabor.    Cai.  105. 

47.  A  Party  Who  has  Voluntarily  Takrn  AnTANTAas  ov  a  Judohsnt  rendered  at 
msiprins  can  not  afterwards  prosecute  proceedings  to  reverse  it.    Id. 

46.  Writ  op  Error  aki»  Appbal. — Whether  an  enor  of  the- county  court  in  denying  an 
appeal  can  be  reviewed  on  a  writ  of  eitor  to  the  original  judgment^  quare.  Brand' 
oAuty  V.  BeiiiisfiaH.     Col  774. 

Sea  AoiORALTr,  7-14;  Bell  op  ?artx0ui»abs,  l»  Zy  Courts,  1,,  2,  4,  5;  Criminal  Law 
AKp  Praciscr^  a»  10,  14»  13^  FoRCSBLB  Entry  a^p  Pbtainer,  1;  Fugitives  prom 
Jvmcm^^iusmaan,  2, 12',  Jvms  and  Jurpq,  7v  Bs^oval  op  Causj^  4;  Supple- 

MSZCXARY  PXt0CDnD>ilEOS»  5. 

APFBOP&IATION  OF  WATSfi. 
See  Water  BiohtSi  9«  10^  12,  13,  15-18^ 

ARBITRATION  AND.  AWABJX 

L  Thb  Assioneis  op  Portions  op  an  Award  may  Maintain  a  Suit  in  Bquttt  to 
leoover  the  amount  of  their  respective  assignments  fron^  ttie  person  i^in^t  whom 
the  award  was  made.    JSett  ei  ats.  v.  Poppleton.   Or^  191. 

2.  An  Award  will  not  be  Set  Aside  because  certain  Items  wsrb  Considered 
by  the  arbitrators  whji.ch  were  not  included  within  the  terms  of  the  written  submia- 
WUkt  when  the  party  against  whom  the  award  w8,b  made  consented  to  such  action 
on  the  part  of  the  arbitratora»  especially  if  he.  subsequent  promised  to  perform  the 

3^  Air  Award  which  poES.  not  Beiermine  every  Matter  SuBMrrfED  is  not  binding. 
But  a  subsequent  ratification  takes  away  all  objection  on  this  ground,  and  a  promise 
to.  perf omiJ^  award  is  snch  ratification.    Id, 

ASSAULT  (net^    «d6. 

ASSE9SMENT. 
See  Corporations,  5,  9}  TAEAiraoN, 

ASSIGNMENT. 
See  IsBUBM^i  Jvwaaaxr,  9;  MoRTOAai^  Si  Nboohabui  IiimBincami,  0;  PABma,  3. 
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ASSIGNMENT  FOB  BENEFIT  OF  GBEDITOB& 

1.  Ak  Assignieb  for  thx  Bbneftt  of  CRBDiroRs  AcQuntss  03rLT  SUCH  BioHis  in  the 
property  assigned  as  his  assignor  had  at  the  date  of  the  assignment.  Cfammons  v. 
Bottnan,    Or.  822. 

2.   A    PiLRO£  TrAXSF£R  OF  OOOM  TO  AUBIW,   AS  SBCTBITr  FOB    A  PKC-EXISTUrG  Ik- 

DEBTBDKESS  and  for  advances  subseqaently  to  be  made,  is  vaKd  as  against  the 
assignee  for  the  benefit  of  the  creditors  of  the  transferor,  although  actnal  poasessifln 
of  snch  goods  is  not  obtained  by  the  pledgee  until  after  the  assignment  for  tne  boiefit 
of  creditors.  Oammons,  Auignee,  etc.,Y.  Holman  et  al.  Or,  822L 
3.  The  Survivino  Partner  op  an  Insolvent  Firm  can  kot  Assign  the  Partneb- 
SHIP  assets  for  the  benefit  of  preferred  |>aitner8hip  creditors.  If  ho  does  so,  the 
validity  of  such  assignment  may  be  questioned  in  a  legal  action  by  a  firm  credited 
without  first  resortins  to  an  equitable  action  to  cancel  and  set  aside  the  same.  Sal- 
iabury  v.  EUiwtu    CoL  102,  612. 

ATTACHMENT. 

1.  Attachment  Law— Amendment  of  1881. -^The  fourteenth  subdivision  of  sectioBiHie 

of  the  Attachment  Act»  as  amended  in  1881,  providing  that  "  in  all  actions  broo^t 
upon  overdue  promissory  notes,  bills  of  exchange,  other  written  instruments  for  the 
direct  payment  of  money,  and  upon  book  accounts,  the  creditor  may  have  a  writ  of 
attachment  issue  upon  complying  with  the  provisicHis  of  this  section,''  creates  a  nev 
and  distinct  ground  of  attachment,  additional  to  the  twelve  others  ennmecated  in 
such  act.  Simmona  v.  California  Powder  Company.  Cci.  517;  KeUermoH  v.  Cru- 
cent  M tiling f  etc.,  Co,    CoL  520. 

2.  Sheriff's  Fees  for  Keeping  Attached  Property,  Allowance  of. — ^Where  prop- 

erty has  been  attached  by  a  Sheriff,  at  the  instance  of  the  plaintiff,  in  an  action 
which  is  afterward  dismissed,  the  Sheriff  is  entitled  to  a  reasonable  compeaisatkin  as 
fees  for  his  expenses  in  maintaining  a  keeper  in  ohaige  of  the  property  attached. 
Such  fees  may  be  taxed  as  costs  against  the  plaintiff  To  determine  the  amount  of 
his  fees,  there  beinfl  no  statute  regulating  the  same,  the  Sheriff  should  present  his 
bill  to  the  court  or  judge,  and  procure  an  order  allowinff  the  same,  or  so  much  there- 
of as  may  be  proper.  The  party  against  whom  such  a]£>wance  U  made  may,  npoa 
motion  to  retax,  procure  a  rehearing  and  re-examination.  The  clerk  has  no  power 
to  make  such  allowance.  If,  however,  he  does  so,  and  his  action  is  affiiiiiftH  by 
the  court  on  a  motion  to  retax,  such  irregularity  furnishes  no  ground  for  a  revetsaL 
City  Bank  qf  Leadvillc  v.  Tucker,  Sheriff,  etc.   Col  402. 

3.  Attachment— Exemption,  Claim  of  how  Made. — No  form  is  prescribed  for  mak- 

ing a  claim  of  exemption  by  a  defendant  whoso  property  has  been  attached  in  an 
action  in  the  Justice's  Court.  He  may  make  the  same  orally,  and  without  notice  to 
the  plaintiff.  The  notice  referred  to  in  Section  12  of  the  Attachment  Act  of  1S79 
apphes  to  the  cases  of  claimants  to  the  property  attached,  other  than  the  defendant. 
JSas8ett  V.  Inman.    CoL  534. 

4.  The  Same— Waiver  of  Exemption. — A  defendant  does  not  waive  the  ru^t  of 

claiming  property  as  exempt  from  attachment,  by  first  traveraing  the  attarnment 
upon  o£er  grounds.     Id. 

5.  The  Same— County  Court — Jitrisdiotion  to  Dissolve  an  Attachment.  —  Upon 

an  appeal  from  the  Justice's  Courts  ^tiie  County  Court  has  jurisdiction  to  dissohe  an 
attachment  on  the  ground  that  the  property  attached  is  exempt     Id. 

6.  The  Same— Bsview  of  Order  Dissolving  Attachment. — The  appellate  ocfwtwil 

not  review  an  order  dissolving  an  attachment  for  a  ground  not  raised  in  the  court 
below.     Id, 

7.  Attachment  Proceedings,  Trial  of  Issues  on. ---Under  the  Statutes  of  this  Ter- 

ritory attachment  proceedings  are  auxiliary  to  actions  at  law,  but  each  is  chavacter- 
ized  by  separate  pleadings  and  a  distinct  practice.  If  on  the  trial  of  the  issoes 
alleged  in  the  i^davit  for  an  attachment  a  verdict  is  rendered  for  the  defendant, 
the  attachment  is  dissolved,  but  the  action  at  law  proceeds  to  final  judgment,  when 
the  same  is  founded  upon  a  matured  demand.  Where,  however,  the  statute  anthor- 
izes  an  attachment  on  demands  not  due,  but  fails  to  describe  the  mode  of  proeedare 
to  be  followed  in  such  cases,  this  Court  has  authority  to  provide  by  rule  what  the 

Sractice  shall  be,  so  as  to  give  effact  to  such  attachment.    Staab  etaLr,  fTcrNslL 
r.  M.  425. 

8.  Ik  Attachment  Peocebdinos  on  Demands  not  Due,  the  only  consistent  mode  of 

procedure  is  to  treat  such  proceedings  as  separate  and  distinct  jErom  the  action  at 
laWf  and  to  go  no  further  than  to  create  an  attachment  lien  in  advanoe  ol  the  cobf 
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mmcement  o£  soeh  aefcUm.  Tlie  writ  of  attodiment  ihonld  oontain  a  dtatioii  to  the 
defondant  to  appear  and  answer  the  affidavit.  The  iasaes  thus  raised  should  be 
tried  uid  the  attachment  lien  dissolved  or  continaed,  according  to  the  verdict  of  the 
jury.  If  sustained,  the  attachment  would  remain  a  subsisting  lien  on  the  property 
of  the  debtoiv  and  ap<Mi  the  maturity  of  the  demand  a  declaration  miffht  do  filed 
and  the  defendant  cited  to  plead  thereto.  If  the  plaintiff  recovered  judgment,  then 
a  writ  of  vendUlone  eacponas  micht  be  issued  for  the  sale  of  the  property  attached, 
and  ^e  proceeds  thereof  appliea  to  the  satisfaction  of  the  jud^ent.    /a. 

9.   A   DSFEKDAKT  WHO  APPKARS  IN   AN  AtTACHMSNT  SuIT  AKO  MAKES  No  ObJBGTIDN 

to  the  writ,  can  not,  after  jud^ent  l^is  been  given  against  him,  question  the  suf- 
ficiency or  character  of  the  wnt.     Wagner  v.  Romero,    N.  M.  269. 

10.  Failurb  to  Hav2  thb  Sukkties  on  an  Attachxknt  Bond  justify  is  a  mere  ir- 
regularity which  can  be  cured,  and,  therefore,  such  failure  does  not  render  the 
attachment  void.     Baxter  v.  Smith.      Wash.  794. 

11.  A  Subsequent  Attaching  Crbdttob,  without  Notigb,  takes  priority  over  a  prior 
mortgagee  under  an  unrecorded  chattel  mortgage.     Id. 

12.  Judgment  on  a  Forthcoming  Bond. — In  an  action  on  a  forthcoming  bond  given 
wider  section  13  of  that  portion  of  the  Kearney  code  relating  to  attachments,  an 
order  which  directs  that  the  property  attached  shall  be  "  forthwith  delivered  to  the 
Sheriff  of  San  Miguel  County,  and  that  the  same  be  sold  and  the  proceeds  of  said 
sale  be  applied  to  the  satis&ction  of  the  judgment,"  is  sufficiently  definite  both  as  to 
the  time  ap.d  place  of  delivery.  If  it  were  not  so,  the  Court  has  authority  to  amend 
ouch  order  at  the  same  term  by  dengnating  more  definitely  the  time  and  place  of 
delivery.     Woffnerr.  Romero.    J>f.  M.2^, 

ATTACHMENT. 

See  OoKFOSAnoNS,  11;  Exbcutoss  and  ADMiKisntATOBS,  2;  Landlord  and  Tenant, 

1;  Master  and  Servant,  1. 

ATTORNEYS. 

1.  Attorkey-at-Law  —  Maloonduct  in  His  Office  —  Removal  from  the  Bar. —  It 

appearing  that  an  attomey>at-law  stopped  a  judge  of  a  court  as  he  was  driving 
through  the  public  street  in  company  with  his  daughter,  a  young  lady,  and  there- 
upon addressed  abusive,  insulting  and  threatening  language  to  such  judge  concern- 
ing his  judicial  sction  in  a  certiun  cause,  previously  and  then  pending  and  undo- 
terminei  in  the  court  of  which  he  was  a  judge,  wherein  the  ssid  attorney  was 
oonnsel  for  one  of  the  parties  ;  and  that  he  accused  said  judge  of  tyrrany  and 
OOTireasion  in  said  cause,  and  having  secured  its  submission  to  a  prejudiced 
judge  for  trial;  and  that  he  assailed  said  judge  with  vUe  epithets,  and  threatened 
to  ezposo  him  by  publishing  the  said  accusations  in  the  news|)apers;  and  it  further 
app^unnff  that  the  said  attorney  refuses  to  retract,  apologise  for,  withdraw  or 
modify  these  accusations,  but  on  the  contrary  still  instines  his  conduct  and  insists 
that  he  has  not  violated  any  professiooAl  dutjr;  and  it  further  appearing  that  upon 
an  opportunity  given  him  to  subetsntiate  his  said  charge  b^  evidence,  he  has  entirelj^ 
failed  to  prove  their  truth.  HeUl^  that  such-  acts  constitute  '*  malconduct  in  his 
offiee  "  for  which  the  att(Hney  riiould  be  removed  from,  the  bar,  under  the  statute 
which  provides  '*  that  the  justices  of  the  supreme  court  shaU  have  power,  at  their 
discretion,  to  strike  the  name  of  any  attorney  or  oounsellor-at-law  from  the  roll 
for  maloonduct  in  his  office."    People  ex  reL  ESHoU  v.  Green,    CoL  311,  521. 

2.  The  Sake — Jurisdiction  of  the  Court  to  Punish  Attornstb-at-Law  fob  thsb 

Malconduct  in  Office. — ^It  is  not  neeessary,  in  such  a  case,  that  the  indignity  or 
insult  to  the  judge  should  occur  in  open  court,  nor  that  it  should  constitute  a 
statutonr  contonpt  of  court,  in  order  to  oonfer  on  the  supreme  court  jurisdiction  to 
disbar  therefor.    Id. 

dL  Bxbsaament  of  Attorney. — Evidence  held  insufficient  to  justify  the  defendant's  r^ 
.  moval  or  suspension  from  the  bar.     In  re  LowenlkaL    CaL  733. 

4  Liabilitt  of  Attorney  on  Examination  of  TrrLH  to  Real  Propebtt.  —  A 
snplied  to  a  money  lender  for  a  loan  of  three  thousand  dollars  and  ofiered  his  note 
therefor,  secured  b^  a  mortmpe  on  certain  real  property;  B^  the  attomev  of  the 
monev  lender,  examined  the  title  to  the  real  property,  and  furnished  the  latter  a 
osriinoate  to  the  effect  that  A's  title  was  good  and  the  property  unincumbered, 
and  theranpon  the  losn  was  made  on  the  tenns  proposed;  subsequentiy  and  bef<»B 
the  maturify  of  the  note  it  was  sswgnod  to  the  plaintiff,  who  f  orecloBed  the  mort- 


gigatiad  aol^tiM  propariy,  iplien  i^  wm  Immd  tli*t  it  mm  eaoanbmd  by  »nrior 
mori^gagtt^  so  that  tibe  plaintify  did  not  realize  the  unoittt  at  hit  debt  by  tour  mm- 
■and,  Mven  bnndred  and  ninety-foiip  dollars  and  tbiiih^five  oentii  ffeid^  that  them 
mm  no  priv%:  of  oontfact  beftiwean  B  and  the  plaintiin  and  that  he  iwaa  not  liabb  to 
the  latter  for  the  loaa.  Dumdm  Marigoff^  tmd  liruU  Inrnttmatl  Co.  ▼.  BuffktB  (47.  & 
Jdr.  CU).   Or.  70a. 

See  BsTATis  ov  Dbosases  PSBSoys,  5;  Plbadiko  asd  Fkacxigb*  Z. 

AWAED. 
See  Abbivration  and  Awabd. 

BAIL. 
See  PvonrvFBs  vbom  JtrgnoE,  & 

BAILMENT. 
Sea  '^i*«MMMiT'»**M^|  !• 

BANKS. 

1.  Casbheb's  Liabiuty  fob  Misappeopriation  of  Funds. -^ A  caahier  cf  a  bank,  em- 

powered to  transact  its  bosinesa,  subject  to  the  direction  of  the  Board  of  Xnietees, 
who  loans  large  sums  of  moneys  to  a  single  individual  without  taking  any  secarity 
therefor,  and  without  entering  the  same  ui>on  the  books  of  the  bank;  and  who,  in 
order  to  conceal  such  loan  from  the  knovidedge  of  the  bank  officials,  falsely  reports 
to  them  the  amount  of  cash  on  hand,  is  liable  for  the  amount  of  snoh  loan  kiat  Is 
the  bank,  although  the  trustees  neglected  their  duty  in  not  regularly  ciTamining  the 
cash,  as  required  by  the  by-laws. — San  Joaquin  Valley  Bank  v.  Bours^    CaL  901. 

2.  Aoquibscbmcx  bt  the  Trustees  of  a   Bank  for  a  period  of  seven  years  in  the 

charKOs  regularly  made  by  their  cashier,  on  aooountof  his  salary^  is  equivalent  to  an 
agreement  that  such  amount  oonstitnted  his  salaiy. — I(k 

BATTERY. 
See  CKiMnrAL  Law  and  PBAcncs.  1% 

BILL  OF  EXCEPTIONS. 

1.  FaiLirBi  TO  Namb  ah  Hour  nr  a  Noviob  fob  nm  SKnuBunvr-  op  a  Bosl  of 

SxcBrrBUfa,  when  the  day  fer  the  same  has  been  aggeed  te  by  stipnIatioB,  ia  a  fsah 

impatahfe  to  both  parties,  and  oamaot  be  taken  Mvantsge  cL — Ctt^  of  SeaUk  t. 

3»9^  Wash.  45. 
i.  Bill  of  Maammoss  kibd  ovlv  Cosxaiif  ao  moim  ov  tmrn  KnDBroB 

sary  to  itT|r1ain  it    What  lanooassaiy  will  d^iead  npon  Hm  peonliar 

of  each  ease. — Id, 
S.  Thb  Timb  bob  Pbbpabibol  aii»  FiBHio  M  Bkl  of  SxeBmosis  may  ba  eaclsBded 

by  the  oo«rt  thirty  days  in  addilisn  to  the  ten  daya  «ttow«d  by  Seolion  €Wef  tiie 

doda  el  Civil  F^ooedB]».^lf^^M  V.  CSpoJL    OaL  m. 

See  ApfX4I«  &• 
BILL  OF  PAJftTICULABa 

1,   PBOWfOlVS    OF   THB  &TATUTB   Ilf  ReFBBBBCB  TO  FOKNJBUUVS   A  B&L  OF  PABTICr- 

IAB8  are  ajppHeable  to  raooeedingi  in  the  county  oonrt  on  appeal  ^m  a  judgiiettt 
of  the  justice's  court    De  Lavpe  v.  StdUvan.    CoL  107.  108. 
%  "DmnAL  OF  A  MonoB  for  a  mobb  Spboftc  Bill  of  PARTidnABS,  if  erroneous, 
will  not  warrant  a  reversal  of  a  judgment  when  the  defeated  psrty  was  not  preju- 
dioed  thereby.    M 

BILL  OP  BBTIEW. 

1,  Bill  ov  Bsvibw.— -An.  appHoation  to  file  a  bill  U  review,  withoni  the  perfionnaace  of 
the  deQiee»  ought  to  be  BUMie  to  the  oo«rt  by  petitioB.  and  en  notioa  to  the  advene 
party,  and  if  it  inn^eaisi  that  the  peKtemanoaot  th*  daofaa  woold  dsBtsey  the  sabject 


«£tll»^]iill9rtbiM^it^ol^h^iofa•d]|nralL.    Wtdiamtl  M»» BHMjjw^Ofai  t;  mothtt  aL 
(U.  8,  Oir.  Qt)  Or.  280. 
%  IlflBK. — Oa  the  iMarwff-  o£  %.  bill  o£  i^Timr,  tlw  caarkcaax  onl^  oauidQr  tha  •■»»  of 
lam  apparent  ob  tilie  noa  <A  tli»  raoonl*  and  a  fact  found  or  detflnDined  by  thadecree 
im  praaomod  to  liav*  baaa  anfficiflntly  piovad  by  the  andanoa,    M 

BONA  7IDE  PUBGHASSRSi 

1.  DftnsNas  of  bona  hdb  Pubchaseb.  —The  defenae  of  a  bona  JUle  pnrobaaor  ia  in  the 

nature  of  a  new  caaa  founded  on  a  ri^t  aa  to  title  to  leal  pro|iarfy  operating,  if 
made  ont,  to  bar  and  avoid  the  plaintiff's  equity,  whioh  otherwise  muat  prevail. 
To  entitle  a  party  to  protection  as  auch  a  purchaser  he  moat  aver  and  prove  toe  poa- 
aession  of  his  grantor,  the  purchase  of  the  premiaest  the  payment  of  the  purchaae 
money  in  good  faith,  and  without  notice,  actual  or  constructive,  prior  to  and  down 
to  the  time  of  its  payment.  If  he  had  notice,  actual  or  constructive,  at  any  mo- 
ment  before  the  payment  of  the  money,  he  ia  not  a  bona  fide  purchaaer.  Evarsdon 
V.  MayJvno.     Cod,  726. 

2.  Pbqeaxb  PBOGBBDI^  OS  A3  NoTiCB  OF  TiTLs. — ^Ptooeedings  in  the  probate  oouvt  to 

have  c^rtoiu  premises  set  apart  ^  a  widow  and  chSdren  aa  a  homeatead  are  not 
notice  sufficient  to  put  a  subsequent  bona  fide  purchaser  firom  the  geFSon  holding  the 
l^gal  title  upon  inquiry  as  to  the  equities  of  such  children.  Stockton  BtUlding  and 
Loan  AseoeicUlon  v.  Chalmers  et  aL     Cat.  148.     C/iolmers  v.  Chalmers.     Cod.  150. 

3.  PRB-sxismro  Dbbt — ^Valuable  CoNSiBintATiON — ^Bona  Fide  Pubghaseb. — ^The  can- 

cellation of  a  pre-existing  indebtedness  may  be  a  sufficient  consideration  to  consti- 
tute a  vendee  a  purchaser  in  good  faith  and  for  a  valuable  consideration.  SehltUer 
V.  Harvey  et  cd.     CaL  730. 

4.  Tn  Samb — ^Pleabiko  B<»ia  Fide  Pubch.\se. — Insufficiency  in  pleading  the  facts 

showing  a  bona  fide  purehaaefora  valu&ble  coasideraitiim  cannot  be  taken  advantage 
of  in  tiie  appellate  court,  where  there  was  an  attempt  to  plead  them,  when  no  oo- 
jection  was  raised  by  dettuner  or  otherwise  in  the  court  below,  nor  objection  made 
to  the  evidence  tending  to  prove  such  facts.    Id 

See  Bonds,  1;  Convbbsion,.  1;  Judomeitt,  9;  Pleoqe,  1. 

BONDS. 

1.  Bailboad  Bonds — Oveb  Issue. — ^Where  a  xmllroad'  company  had  contracted  that  it 

would  not  issue  its  first-mortgage  bonds  in  excess  of  ten  thousand  dolluv  per  mile 
of  completed  road,  but  aulbsequent  to  the  sale  of  it»  first  mortgage  to  that  extent, 
it  did  issue  its  bonds  in  excess  of  such  an  amount ;  Held,  that  such  over-issue  was 
T<Md  as  acainat  the  holders  of  the  bonds  regulterly  issued  to  the  extent  limited,  none 
of  the  holders  of  such  over-issue  being  innocent  purchaaers  for  value.  Union  Trust 
Co9MMmf  qf  New  York  v.  Newtda  and  Oreocn  UMroad  Cfmpaany* — Monm  et  aL 
V.  McMurray  etal,(U.  8.  Cir.  Ct),  JVev.  701 

2.  JoDoicBNT  Bbvebsed  ou  the  authority  of  Meyer  v.  Porter^  I  West  Coast  J?^,  874. 

Hammeister  v.  Porter.  CaL  144. 
3i  Kg  Action  Maintainable  on  the  MrNiciPAL  Bonds  of  Sacbakbnto  lasmsD  xtndeb 
Okabtbb  of  1868. — ^The  City  of  Sacramento  being  largely  indebted,  its  charter  of 
1858  provided  for  the  funding  of  such  indebtedness  by  the  issue  of  bonds,  bearing 
intertet  at  six  per  cent ,  to  ths  creditors  who  should  surrender  their  former  evidences 
of  indebtedness  and  accept  these  bonds  in  place  thereof  This  charter  orovided, 
among  other  things,  that  "none  of  the  claims  herein  specified  shall  be  liqmdated  or 
paid  exce]^  in  the  manner  herein  specified;"  also,  that  "the  c|ty  shall  not  be  sued 
IB  any  action  whatever,  nor  shall  an^  of  its  Ian&,  buildings,  improvements,  prop- 
er^i  franchises,  taxes,  revenues,  actions,  chosea  in  aotioni  and  efiects  be  subject  to 
any  attachment,  levy,  or  sale,  or  any  process  whatever,  either  mesne  or  final. "  It 
fhrther  provided  that  the  city  government  should  levy  an  annual  tax  of  one  per 
cent*  on  taxable  property  for  mumcipal  purposes,  and  that  of  the  tax  thus  levied 
and  of  other  revenues  specified  there  should  De  annually  set  mat  and  appropriated 
*^^ty-five  per  cent,  to  an  interest  and  sinking  fund,  which  snail  be  appued  to  the 
payment  of  the  annual  interest  and  the  final  redemption  of  the  bonds  issued  for  the 
eity  indebtedness,  in  accordance  with  the  provisions  of  this  act;"  with  a  furtiier 
provision  that  the  interest  and  principal  of  dtese  bonds  should  be  paid  from  this  in- 
terest and  sinking  fund.  In  1863  this  charter  of  1858  was  repealed,  and  another 
dbsfter  was  adopted,  which  re-enacts  all  of  the  provisions  above  recited  wiUiout 
any  material  change.    The  plaintiff  ia  the  holder  of  bonds  of  the  city  issued  in  pur* 
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tnaxiAe  of  the  cliarter  of  1858,  and  he  brings  a  snit  against  the  city  to  reoorer  tbe 
amount  of  the  unpaid  and  overdue  interest  coupons  of  such  bondsu  Sdd,  That  tiie 
parties  who  suirendered  their  prior  evidences  of  indebtedness  and  took  these  bonds 
took  th«n  under  (he  provisions  of  the  charter  of  1868,  which  was  a  contract  msde 
between  the  dty  and  them,  to  the  effect  that  the  bonds  should  be  collected  snd  piid 
only  in  the  particular  manner  therein  specified,  and  in  no  other,  and  that  the  city 
should  not  be  liable  to  be  sued;  and  that  such  contract  was  made  upon  a  valuable 
consideration  of  advantage  moving  to  both  parties,  and  was  valid  and  bindinc ;  and 
therefore  no  action  can  be  maintained  by  the  holders  of  said  bonds,  against  the  city, 
to  recover  the  amounts  unpaid  and  ov^ue  thereon.  If  the  provision  of  the  State 
constitution,  making  all  corporations  liable  to  be  sued  like  natural  persons,  has  any 
implication  to  municipal  corporations,  it  had  been  waived  by  uie  bondholder 
Kennedy  v.  City  qf  Sacramento  {U.  S,  Cir,  Ct.),  Cat,  223. 
4.  Mandamus  the  Remedy. — It  seems  the  proper  and  only  remedy  of  the  bondholden 
IB  by  mandamus  acaiust  the  City  Treasurer,  to  compel  him  to  pay  the  interest  <mt 
of  the  fund  in  his  hands;  or,  if  there  is  no  such  fund,  then  by  mandamtu  against 
the  city  government  to  compel  them  to  raise  and  appropriate  the  fund  by  tazatioii, 
as  directed  by  the  original  charter  of  1858.  The  provision  of  that  charter  being  a 
part  of  the  contract  between  the  city  and  the  bondholder,  for  his  benefit,  its  repesl 
<by  the  Legislature  would  be  nugatoiy.    Id, 
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Boone  on  Resl  Property,  677. 
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BRIBERY. 
See  Election,  3. 

BRIDGES. 
See  Water  Rights,  ^-4^  6-8.  k 

BURGLARY. 

I.  BuHOLAET — ^What  IS. — In  section  59,  crimes  and  punishinents,  revised  laws,  psge 
332,  wherein  it  is  provided  that  ''every  person  who  shall,  in  the  night-time,  *  *  * 
break  and  enter  any  dwelling-house  or  tent  with  intent  to  commit  murder,  robbciy, 
mayhem,  larceny,  or  other  felony,"  the  term  "larceny"  applies  alike  to  grand  snd 
petit  larcenies.  In  an  indictment  for  burglary  drawn  upon  that  statute,  it  is  not 
necessary  to  allege  the  value  of  the  property  intended  to  nave  been  stden.  People 
etc.,  V.  Stapleton,    Idaho,  176. 

2  Burglary — Intent — Instructions. — ^The  information  charged  the  defendant  with 
burglary  in  feloniously  entering  the  ticket  office  of  a  railroad  with  intent  to  oominit 
larceny.  Hdd,  that  an  instruction  that  the  defendant  could  not  be  convicted  unless 
he  entered  the  building  with  the  intent  to  commit  "some  felony,"  was  properly 
refused,  since  the  information  charged  an  intent  to  commit  laiony.  People  v. 
Young,    Cal.  83u. 

3.  The  Same. — One  who  enters,  with  burglarious  intent,  a  room  of  a  house^  entsn  the 

house  with  such  intent     Where  such  room  was  known  as  a  ticket  office,  it  may  be 
properly  described  as  "a  building,  to  wit:  the  ticket  office."    Id. 

4.  Burglary  may  be  Defined  in  the  Language  of  the  penal  code.    Id 

d.  A  Room  may  be  Constructed  without  a  Partition  reaching  to  the  esaling,  and 

the  court  may  so  instruct  the  jury.   Id. 
6.  Certain  iNarrRUcnoNS  Reviewed  and  Held  Correct.    Id* 

fiod  Criminal  Law  and  pRAoncSi. 
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CANCEXLATIOK. 

1.  FBAtrptTLiKT  Makxiaob  CoimtAcr— Bquitabub  JmasDiCTioK  to  Oavcbl.-— Equity 

has  jurisdiction  to  declare  null  and  void  and  to  cancel  an  instrament  which  is  claimed 
to  be  a  marriaffe  contract,  executed  in  conformity  with  aection  75  of  the  civil  code 
of  Califomia,wnen  the  same  is  a  forgery  or  was  obtained  by  fraud.  Sharon  v.  HUl. 
(U.  S.  Oir.  Ct)  Col,  164. 

2.  Cakcellatiok  or  Deed  Procubed  bt  Fbaud.— Every  person  who  signs,  executes 

and  acknowledges  a  deed  is  presumed  to  know  the  cont^ts  and  legal  effect  thereof. 
Bat  where  a  deed  is  executea  by  reason  of  false  and  fraudulent  representations  as  to 
its  contents,  and  where  it  is  falsely  read  to  the  grantor,  and  by  reason  of  such  false 
and  fraudulent  representations,  and  in  ignorance  of  its  contents,  the  grantor  executes 
the  same,  such  deed  may  be  annulled  and  canceled,  and  psrol  evidence  is  admissible 
to  show  such  facts.     TvfUj  AdminUtrcUor,  etc.t  v.  7V^«.    Utah^  459. 

3.  Finding  that  a  Certain  Deed  was  Obtained  bt  Reason  of  Fai^e  and  fraudu- 

lent representations  on  the  part  of  the  grantee,  hefd,  supported  by  the  evidenca  Id, 
4  Action  vor  Cancellation — Necessakt  Parties. — In  an  action  for  the  cancellation 
of  a  deed,  alleged  to  have  been  fraudulently  obtained  by  the  grantee  during  lus  life- 
time, the  heirs  and  devisees  of  the  deceased  grantee  are  necessary  parties.  Snyder 
V.  VoorhieSf  Executrix,  etc.  CoL  616. 
5.  Ejectment— Evidence— Cancellation  of  Certificate  of  Pubchass. — In  an  action 
of  ejectment,  where  the  plaintiff  relies  on  a  certificate  of  the  receiver  of  public 
moneys,  evidence  tending  to  show  a  cancellation  of  such  certificate,  and  the  reasons 
thorefor,  are  admissible  on  the  part  of  the  defendant.    Hays  v.  Parker.   Wash,  801. 

CERTIORARI. 

1.  Review  xtpon  Cebtiobari  n  Confined  to  questions-of  jurisdiction.  State  ex  reL 
Bamett  v.  Fifth  DUtrict  Court.    Nev,,  630. 

2.   CERnOBARI  TO  REVIEW  ACTION  OF  SUPERVISORS — ^RECLAMATION  OF  SWAMP  LaIO). — 

An  order  of  a  board  of  supervisors  creating  a  district  for  the  reclamation  of  swamp 
land  is  an  act  of  legislation  in  the  exercise  of  the  taxing  or  police  power  of  the  State, 
i^nd  is  not  reviewable  upon  certiorari,    WiUiaine  v.  Board  qf  Snperviaore,  Cal,  732. 

See  Contempt,  1;  Injunctions,  1,  4 

CHATTEL  MORTGAGE. 
See  Mortoaob,,  7. 

CmNESE  RESTRICTION  ACT. 

L  Rebthic'I'ioN  Act,  when  Took  Effect. — The  Act  of  Congress  of  May  6,  1882,  com* 
monly  called  the  Chinese  Restriction  Act,  does  not  state  when  it  was  to  go  into  op- 
eratiouy  and,  consequently,  it  took  effect  immediately  upon  its  approval  by  the 
president     In  reLeona  tick  Dew,  {U,  8.  Cir,  0J5.),  Cal,  83. 

2. -Chinese  Labobbbs  —  Evidence  of  Fobmeb  Residence. — A  Chinese  laborer  who 
was  a  resident  of  the  United  States  on  the  seventeenth  day  of  November,  1880,  the 
date  of  the  treaty  with  China,  but  who  left  the  same  after  the  taking  effect  of  the 
Restriction  Act,  and  after  having  an  opportunity  to  obtain  the  certmcate  required 
by  Section  4  thereof,  cannot  re-enter  tne  United  States,  either  by  land  or  sea,  or 
having  re-entered  remain  therein,  unless  he  proves  the  fact  of  his  former  residence 
by  such  certificate.     No  other  evidence  of  such  fact  is  admissible.     Id, 

3t,  The  Same. — Chinese  laborers  who  were  in  the  United  States  on  November  17,  1880, 
the  date  of  the  treaty  with  China,  and  who  left  before  the  passage  of  the  Restric- 
tion Act  on  May  6,  1882,  and  those  who  came  into  the  United  States  and  dejiarted 
therofiom  between  such  dates,  or  afterwards  before  June  6,  1882,  the  date  on  which 
the  Collector  of  the  Port  of  San  Francisco  was  prepared  to  issue  the  certificates  pro- 
vided for  in  Section  4  of  such  Act,  in  the  form  prescribed  by  the  Secretary  of  the 
Traasniy,  aie  entitled  to  re-enter  the  United  States  upon  satisfactory  evidence  of 
ti>W.  faaa&e  rendsanfie  other  than  that  furnished  by  such  certificate.    Id, 

CliAJM  AND  DEUVERy. 
See  Replevin.. 
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CIODB  ON  TEFLBL 

COBBSf  States  and  ooumtriee  using  (note),  9A 

COMMUNITY  PBOPERTY. 
8ee  fioMnfxaAD,  1;  Husbamd  amb  Wm,.!. 

COMPLAINT. 
Bee  PuuDCio  akd  PKAcncE. 

CONDITIONAL  SALE. 

See  Salbs,  & 

CONSIDERATION. 
SsB  BovA  Fn>B  PuBOBASiB,  1-3;  Contracts,  4;  I>bsd»  &-8;  HoiCBSiKASi,  6;  PUBUC 

liAVBe,  5-9. 

CONSPIRACY. 
Seo  £SviDBiiroB»  4;  Mubbbb  Ain>  Manblauobcbb,  14. 

C0NSTITX7TI0NAL   LAW. 

L  CoNTBOVZBST,  'WHBK  Abisrs  Under  Act  OF  CoNORiBS.— A  eontroversy  which  tana 
upon  the  existence,  efiSect  and  pperatioQ  of  an  act  of  Congress,  is  an  action  azising 
under  such  act,  and  a  suit  brought  to  detennine  such  oontroversy  is  pty^etly  com- 
menced in  the  district  court  of  the  Territory,  sitting  to  hear  Jina  determine  caotes 
arising  under  the  constitution  and  laws  of  the  United  States;  and  especially  is  this 
the  case  when  the  action  is  brought  by  or  against  a  coiporation  chartered  by  an  set 
of  Congress.    Northern PaciJicKailrtrnd  Co,  v.  Oarlama^  Treasurer y  Etc  M(mt.9Xi, 

2.  When  Kiohts  Havb  Become  Vested  Under  a  Valid  Contract,  legiidative  an- 

thority  cannot  invalidate  such  coutiact  or  disturb  such  rights.    M. 

3.  The  Fourteenth  Amendment  to  the  Conotitution  is  not  a  Limitation  Upon 

THE  Power  of  Congress  in  the  disposal  of  the  property  of  the  United  Statea.    Id. 

4.  State  Statute  Inyolvinq  Federal  Question.— In  construing  or  determining  the 

validity  of  a  state  statfute  involving -a  federal  question,  the  national  courts  are  not 
bound  by  the  decision  of  the  state  court.  Dundee  Mortgage,  i?tc,  Co.  v.  School 
DUtnct  [U.  S.  Cir.  Ct.),    Or,  241. 

5.  The  Act  op  April  6,  1877,  entitled  ''An  act  to  reduce  the  law  incoiponitxng  the 

city  of  Denver,  and  the  several  acts  amendatory  thereof,  into  one  act,  and  to  leviie 
and  amend  the  same,"  is  not  unconstitutional  as  being  in  contravention  of  tiie  pn>> 
visions  of  the  constitution  respecting  special  legislation.  Brawn  v.  CUtf  of  Dfimr 
€t  al.     Col  6ia. 

6.  Special  Lboislation  —  Legislative  Discretion. — AVhere  the  constitution,  after 

enumerating  certain  subjects  on  which  special  legislation  is  prohibited,  |nt>Tides  that 
'*  in  all  other  cases  where  a  ceneral  law  ean  be  made  applieablo  no  special  law  shaU 
be  enacted,"  the  question  whether  a  subject  not  enumerated  can  be  provided  for  by 
a  general  Uw  is  one  of  l^slative  discretion,  and  not  for  the  courts.     Id. 

7.  Dux  Process  of  Law — Notice^ — ^Whenever  it  is  soughf  to  deprive  a  person  of  his 

Cperty,  or  to  create  a  charge  against  it,  preliminary  to,  or  whidi  mav  be  made  the 
IS  of  taking  it,  the  owner  must  have  notice  of  the  proceeding  and  be-«ffiMPded  aa 
opportunity  to  be  heard  as  to  the  correctness  of  the  assessment  or  ohai^ge.  It  mat- 
ters not  what  the  chaiacter  of  the  proceeding  may  be,  by  virtue  of  whieh  his  prop- 
erty is  to  be  taken,  whether  administrative,  judicial,  summary  or  ofthorwise,  at 
some  sta^  of  it  and  before  the  property  is  taken,  or  the  chaxge  beooniea  abeolnts 
against  either  the  owner  or  his  proper^,  an  opportunity  to  be  heard  WMi  b^fhren; 
otherwise  such  proceeding  is  without  due  process  of  law.    /dL 

8.  The  Same — Sidewalk  ORDBTANCfB  of  DEKV«K.*-<Teated  by  the  above  ndes,  the 

sidewalk  ordinance  passed  by  the  City  Council  of  Denver,  on  March  17*  1881,  is 
void,  as  furnishing  the  owner  no  notice  of  the  assessment  and  no  opportam^  to  be 
heard  thereon,    id. 


coNsixnmoNix  tlaw. 

1.  PowzR  OF  Statb  To  Amevd  Gorfmhos  Ooasltkr  (Note),  151. 

See  County  GovERNMsirr,  Removal  of  GovKty  8bat,  1;  Statutes,  1-4;  Stskbib  and 
Highways,  7;  Taxation,  13^17,  19-!22;  Water  Kiohts,  1-8. 

CONTBMPT. 

1.  Omkpo&ations,  Other. than  Mumioifal,. may  be*  Punished  for  CommfPT,  for  vi- 

olation of  an  injunction.     CMden  CkUe  0,  My.  M,  Go,  v.  Svperior  Cami.  CaL,  736L 

2.  Contempt — Affidavits  on  Proceedinos  for. — The  juriadiction  of  a  coort  to  ad- 

jndgo  a  oootMnpi,  oommitted  oat  of  its  preaenoe,  does  not  depend  upon  the  fonn  of 
the  affidavit  whioh  sets  the  proceeding  in  moticm,  althoo^  the  facte  oonatitntinff 
the  contempt  aro  stated  therein  on  intomiatsoa  iad'  beUef.  The  finding  that  the  al- 
leged contempt  was  committed,  after  a  hearing  on  an  order  to  show  oaose  issued  on 
-  Bueh  affidavits,  will  not  be  reviewed-  on  certwrari,     ItL 

3.  Order  to  Show  Cause  on  Contempt  Progsedinqs — Sxrvige  of,  on  Attcminey, 

WHEN  Sufficient. — An  order  to  show  cause  why  a  corporation  should  not  be  pun- 
ished for  contempt  should  ordinarily  be  served  upon  the  president,  or  other  hewd  ef 
Uto  corporation,  secretary,  cashier  or  manegiag  agent  thereof.  But  where  it  mpears 
liubt  diligent  efforts  have  been  made  to  serve  an  officer  or  managing  sgest,  and  that 
they  had  attempted  to  resign  their  offices,  and  had  concealed  tbemsdves  io  avoid 
service  of  the  order,  the  court  may  order  sendee  to  be  made  upon  one  or  more  of  its 
attorneys.  Servieei^en  •an  attorney  who  had  lepeatedly  af^peared  for  the  oon»ora- 
tion  is  ettffieieat,  althongh  he  did  not  «ippear  as  snch  attonkoy  on  the  record.    IcL 

Bee  AtroBNSYS,  2. 

COXTK  ACT. 

1.  CoinKACT  fOR  THE  Balb  OF  Sfirituoub  Liqvors,  at  a  certain  pkoe^  in  qnaatities 

greater  "tikan  one  gallon,  eaanot  be  enferoed  by  thevender,  when  he  hauB  oQ^eoted  to 
take  out  A' license  for  the  plaeo  at  whidr^voh  asle  is  to  be  made.'^Baoh,  Afeaaedi 
Co,  v.  SmUIi,  Wash.  719. 

2.  Building  Contract— Liability  ov  Oostraovob  UNDBu^^Whan  a  pcrty  contracts 

tobrild  a  hspMe  of  suitable  materials  and  in  a  workmanlike  mannar,  mid  vidates 
•his  ooBtraot,  the  party  mjnred  may  either  refuse  to  pay  the  contract  price  of  tiie 
beading  to  the  Amo«nt  to  whieh  he  is  damsf^,  or  he  ma^  pay  for  and  take  pos- 
OMSion  of  the  biuldfBg,  and 'then  sae  and  reoover  of  the  builder  the  amoant  of  his 
^unages.  Such  irecovery  may  bo  had  whether  the  breach  of  the  oontiaet  was  Imo wn 
at  the  time  of  payment  or  t^t-^IIailaek  V.  Btemtahen.    Wy.  60. 

3.  StTCH  PAYmarr  is  vorr  a  Waiver  of  the  rifidit  of  action  lor  fulnre  to  pcrfonn  the 

contract  so  as  to  discharge  the  contractor  or  his  sureties.— Ai. 

4.  tmofE  IB  A^CoKsmsRATtON  FOB  THE  CoNTRAOT  ooBtfluied  in  the  chartsr  iucorpora- 

tasthe  Nortiiem  Paeific  Railroad  *  Company,  wfaidi  consideration  is  found  in  the 
piSMio  beneiis  to  be  derived  to  tho  whole  people  of  the  United  States  by  reason  of 
'theoODBtmotionol  such*  road  .—AT.  P.S.  R.  Co.  v.  CarkLtid.  Mont.  326. 
6.  MuoATiON,  MxANiNO  OF. — ^Tho  word  **obiiaataon,"  as  nsed  in  Section  1884  of  the 
General  Statutes,  providing  that  '*all  joint  oblisatiens  anid  eovonaats  shall  here- 
after be  takon'ai^d  ii^' to  be  jomt  and  several  omigationa  and  covenants  ";  and  in 
Section  14  of  the  Code  of  Civil  Prooedore,  providing  th4t  *'all  persons  jointly  or 
Mverally  liable  tipon  the  same  obligation  or  tnstrumeot,  *  *  *  ma^  all  or  anv  of 
them  be  inchidedin  the  same  action,"  is  confined  to  oontraota  in  wnti&g,  and  does 
not  inclnde  oral  oonttaetK--i'Ji&DeA«n^  '3ank  pf  Demfer  v.  Ford,    CoL  8114. 

See  AoooRD  and  Satisfaction;  Admibalty,  16^  16;  ATTOBinsB,  4;  Bakx3,  2;  Bonds, 

3;  OoNsnTunoKAL  Law,  3. 

GONVEltSION. 

1.  CorvBBAON  OF  HoRSB— STATUTE  i>F'LnciTATi0N8. — ^Whore  a  hoMe  is  WRmgfnlly 
converted  from  its  owner  and  afterward  sold  to  a  honajide  purchaser,  who  uses  it  in 
an  open  and  notorious 'manner,  without  attempting  to  conceU  it,  the  Stttote  of 
Limitations  eommencea  to  run  in  favor  of -such  pmrchaaer  axld  against  the  owner 
Irom  the  time  of  the  purchase,  and  not  from  the  time  when  the  owner  discovers  the 
whereabouts  of  the  horse.— D^e  v.  Hyland  et  al,  Utah^  469. 
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OOKVEYAKCK 
Bee  Died. 

COBPORATIONa 

1.  Notes  or  Oobpobatzov,  Power  or  Direciors  to  Authorize.— The  boud  of  dine- 

tan  of  a  oorpomtioii  has  poww  to  appomt  two  of  its  members  a  ocmunittee  for  the 
purpose  of  making  and  delivering  the  notes  of  the  corporatioii  to  such  stockholden 
as  nave  debts  against  the  company.  If  such  committee,  in  ezecating  the  tmst  im- 
posed upon  them,  exceed  their  authoiity,  the  corporation  is  not  bonnd  bj  their 
nnanthorized  acts.     LeaviU  v.  Oxford  etc.  Mining  Company.     Utah,  462. 

2.  MsKTiNa  or  DiRBCfTORS— Nones  or— Presumption. — la  the  abeenoe  of  any  Uw  on 

the  subject,  a  meeting  of  the  directors  of  a  ooiporation  is  presumed  to  have  been 
held  after  due  and  sufficient  notice  thereof  to  all  the  directors,  unless  the  oontniy 
affirmatively  appeals.    Id, 

Sl  What  Constitutes  a  Quorum. — At  common  law  the  major  part  of  a  board  of  di- 
rectors oonstttntes  a  quorum,  a  majority  of  which  may  decide  any  qnestion  upon 
which  they  have  power  to  act.    la. 

4.  Note  Given  to  Director,  VALmirr  or. — ^A  promissory  note  of  a  corporation  given 
to  one  of  its  directors,  in  pu'nuanoe  of  the  unanimous  vote  at  a  meetmg  of  the  di- 
rectors, is  not  invalid  because  such  director  was  present  and  voted  for  the  same,  if 
without  counting  his  vote  the  same  was  authorized  by  a  majority  of  a  quorum  of 
the  directors.    Id. 

6.  Notes  or  Corporation — Items  Included  in — Statute  or  Limitaiionb. — A  vssolu- 
tion  of  a  board  of  directors  empowering  its  committee  "  to  make  and  deliver  to  the 
several  stockholders  who  have  loaned  money  to  this  company,  and  for  the  liabiiities 
of  this  company,  the  company's  notes  for  such  loans  and  liabilities,"  does  not  aa« 
thorize  the  committee  to  include,  in  a  note  so  given,  money  paid  by  a  stocUiolder, 
prior  to  the  incorporation  of  the  company,  for  the  purpose  of  developtsg  property 
which  afterwards  is  conveyed  to  the  corporatiaa,  and  tor  which  he  reoetves  certain 
shares  of  stodc ;  nor  money  paid  by  the  stockholder,  in  pursoauoe  of  a  resolntion  of 
the  company  calling  for  a  voluntary  assessment,  for  the  purpose  of  devek^niu^  tha 
company's  property.  Such  resolution  does  not  prohibit  the  giving  of  a  noterar  an 
indebtedness  barred  by  the  statute  of  limitations.    Id* 

6.  FoRrBTTURE  or  Corporate  Franchise. — The  frandhise  and  charter  of  a  KM**r*»g  cor- 

poration will  be  adjudged  forfeited,  and  the  corporation  ousted  of  the  same,  when 
the  corporation  continues  to  carry  on  its  Imsiness  beyond  the  time  limited  by  a  con- 
dition in  its  charter,  althouffh  such  business  is  carried  on  solely  for  the  poipeae  of 
closing  up  the  affidrs  of  the  oank,  in  anticipation  of  a  voluntary  dissolatuMi. — uPeo- 
pfe,  ex  r«l  Attorney  OenercUt  v.  (My  Bcmk  of  LeadmUe,    CoL  306. 

7.  Equtft  will  Interpose  to  Prevent  the  Destruction  or  a  Franghisk — 2f,  P.  S, 

B,  V.  Carland.    Mont,  326. 

8.  A  Franchise  is  Property,  and  in  the  case  of  a  continuing  injury  to  the  eame^  oom^ 

of  equity  will  prevent  a  repetition  of  the  injury  and  protect  the  franofaise. — /dL 

9.  Assessment  on  pullt  Paid-up  Stock. — Corporations  organised  and  ^-"^rfa^g  under 

the  laws  of  this  State  have  authority  to  levy  and  collect  assessments  upon  stock 
for  which  the  subscription  price  has  been  fully  paid.  Scmkk  Cruz  Railroad  Cto.  v. 
Spre4^Us.     Col,  752,  833. 

10.  ADyANCE  BY  Director — LiABiLTrT  or  Corporation  roR. — A  cupotafeion  is  liable 
for  mone3rs  advanced  to  it  by  a  director  which  it  receives  imd  uses  at  a  time  irfaen  it 
was  out  of>  money  and  in  debt  and  unaUe  to  obtain  money  from  any  other  MNiroe.  Id. 

11.  Stockholder's  Liability  as  Qarnibhee.--A  stockholder  in  a  company  ineorpo- 
rated  under  the  general  corporation  law  of  Nevada  can  not  be  held  as  a  garakhee 
for  the  debts  of  the  cwporation,  to.the  extent  of  his  unpaid  and  uncalled  subscrip- 
tion to  its  stock    McKelvey  v.  OrtikeU,    Nov,  37. 

12.  Certiticate  or  Incorporation — Atfack  on. — ^The  corporate  existence  and  validity 
of  the  acts  of  a  de facto  corporation,  whose  user  is  established,  can  not  be  attack^ 
collaterally  upon  the  ground  that  its  certificate  of  incorporation  does  not  contain 
certain  specifications  wmoh  it  was  required  by  statute  to  contain.  Cfity  cfDoKoer 
y.  MvUin,     Col,  852. 

13.  Railroad,  what  is — ^TJnion  Depot. — ^A  corporation  organised  for  the  purpoea  ''of 
locating,  building,  owning  and  maintaining^  a  union  dej^t  for  railroads  in  the  city  of 
Denver,  and  for  the  location,  building,  ownixiff  and  maintaining  of  as  many  lines  of 
jrailroad  from  said  depot  to  the  exterior  bonn£riea  of  said  dty  as  may  be 


Inobz.  9S8 

for  ihe  accommodatioii  and  uae  of  the  diiferent  railroad  companies  making  said  city 
a  point  of  deliveiy  for  freight  and  paasengen,"  ia  not  an  ordinary  railroad  company 
within  the  meaning  of  the  general  Btatato.  People  ex  reL  Bernard  etoLr,  Cheese- 
man  et  al   CoL  870. 

14  Crkation  ov  Pbivati  Corpobation  ttnder  Genbbal  Law. — A  sabstantial  com- 
plianee  with  the  provinons  of  the  general  law  in  an  essential  prerequisite  to  the  cre- 
ation of  a  private  corporation,  and  a  failure  to  comply  therewith  in  any  material 
particalar  is  ground  for  the  impeachment  of  corporate  existence  in  an  appropriate 
proceeding  prosecuted  by  the  proper  authority.    Id. 

1&  Thb  SAJff— Statxkemt  ov  Ts&m  of  Cobpokate  ExiSTKBrci. — ^The  statement  in  the 
articles  of  incorporation  of  a  private  corporation,  that  the  same  is  to  exist  for  fifty 
years,  is  not  fatu  to  the  creation  of  the  corporation,  although  the  general  law  under 
which  it  was  organized  limits  the  existence  of  such  coiporation  to  twenty  yean.  Id, 

16.  CBRTmcA'ra  ov  AcKNOWLSDOMSNt  or  IKCORPOKATION. — Failure  of  the  dSlcerwho 
took  the  acknowledgment  of  the  articles  of  inc«irporation  of  a  company  to  state  in 
his  certificate  thereof,  that  the  individuals  who  acknowledged  the  same  weve  per8on» 
ally  known  to  him,  or  proven  to  him  to  be  the  persons  who  executed  the  same,  does 
not  vitiate  such  certificate.    Id. 

See  BoiTBS,  3;  Ck>NTEiCFT,  1;  Mobtoaox,  4-ff;  SuMXoirs,  1. 

COSTa 

1.  A  JuDOMXNT  Taxing  and  Appobtioniko  thx  Costs  op  a  Rxcbivsb  will  not  be 

distiirbed  when  the  only  parties  who  could  be  affected  by  »  re-taxation  of  costs  are 
not  before  the  appellate  court.    Ohapman  eioL  r.  Pooock  et  oL    CoL  306. 

2.  Coem  gk  Appeal  fbom  Justice's  Court.— Properly  construed,  section  522  of  the 

Civil  Practice  Act  prohibits  the  District  Court  to  render  a  judgment  for  costs  in 
favor  of  the  appellant  on  an  appeal  from  the  Justice's  Court,  umess  he  recovers  a 
tndgmeot  snbrtantially  more  favorable  than  that  from  which  ike  appeal  was  iaken. 
Whether  or  not,  in  any  particular  case,  the  amount  of  enhancement  or  reduction  is 
sufficient  to  make  the  judgment  substantially  more  favorable  depends  upon  the  cir- 
cumstances of  each  oaoe,  and  ia  left  to  the  discretion  of  the  district  judge  to  de- 
termine. As  a  rule,  a  raduction  or  enhancement  of  the  judgment  by  a  few  dollars 
would  not  suffice  to  make  it  more  favorable,  within  the  meaning  of  tiie  statute. 
Baxter  v.  Scoland.     Wash.  552. 

2.  CoffTB  OP  Protest  op  Iklakd  Bill.— The  allovrance  of  costs  for  the  protest  of  in- 
land bills  of  exchange  is  not  reviewable  on  appeal,  when  no  motion  to  retax  costs 
waa  made  in  the  lower  court.     Dawson  v.  LaiC    Ariz.  396. 

4.  BxPATMEirr  op  RxDEicPTioir  Monet — Costs  Aptsb  Dismissal. — In  the  lower  court 
plaintiff  recovered  judgment  for  costs.  Both  parties  appealed.  On  appeal  this 
judgment  was  reversed,  and  at  the  defendants'  request  tno  action  was  dismiMed. 
Pending  the  appeal,  no  supersedas  bond  having  been  filed,  plaintiff  issued  execution 
on  his  judgment  for  costs,  and  levied  the  same  on  certain  mining  property  of  the 
defendants,  which  was  sold  and  bought  in  by  the  plaintifl  SubMquently  the  de- 
fendants sold  said  property  to  one  Lubbock,  who  redeemed  it  from  the  plaintiff. 
After  the  iudgment  of  the  Supreme  Court  reversing  and  dismissing  the  a^on  liad 
been  certined  to  the  lower  court,  such  court,  on  motion  of  defendants'  counsel,  taxed 
the  defendants'  costs,  and  ordered  the  plaintiff  to  pay  back  to  Lubbo<^  the  amount 
paid  by  him  on  redeeming ;  Held,  that  the  lower  court  had  no  power  to  award  such 
costs,  or  to  make  such  order,  as  it  no  longer  had  jurisdiction  of  the  case  after  the 
dismissal  by  the  Supreme  Court;  and  even  if  it  nad  jurisdiction,  it  oonld  not,  on 
sndi  motion,  order  tne  repayment  of  the  money  paid  by  the  redemptioner.  Wail  v. 
Dodge  et  al    Ariz.  457. 

5^  Dduktion  Made  as  to  Cons  on  Appeal.    Emerie  v.  Alvarado  et  aL    OaL  134. 

See  Admibaltt,  19;  Appeai^  16-18;  Attachkekt^  2. 

COUNTER  CLAIM.  ^ 

L  AcnoK  ECOt  Sbbviobs— CouNTBB  Claim. —In  an  aoticn  bjf  an  employee  to  recover 
the  value  of  his  services,  a  counter  claim  set  up  by  the  dsMdaQt^  neld  nnsniyorted 
by  the  efvidenoe.    James  v.  Duie,    CoL  515. 

COUNTY  CLERK. 

1.  BacAMiNATiON  OP  Reookds— DxTTY  OP  CoTTNTT  Clxbs.— <Sec(t|on  667  ol  thfr  general 
statutes,  providing  that  tiie  county  clerk  shall  keep  his  oStcQ  "cfMn  daring  the  usual 
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bniiiiii  hauxut  •  •  *  j^q^  that  all  bookft«nd  papen  fofnired  to  be  in  Jui  cffipe 
shall  1m  open  for  the  ezaminatioB  of  any  penon,"  gives  no  n^t  to  a  priiste  individ- 
nal  to  eTamine  and  abstrofet  the  entire  weords  of  a  ooonty  for  the  eolA  Mupose  of 
secorinff  fatnre  private  emolument  from  the  sale  of  abstracts  thus  obtained,  and  ia* 
poses  no  dnty  upon  the  elerk  to  allov  snch  aets  to  be  dona  Bcmh  Comid^  Qak, 
jtU.,  y.  PtopUt  etc  €oL}2\. 

See  PuBuc  OrncsB& 

COI7KT7  jCOMIOSSIONSBS. 
Bee  Apfsal  aitd  Wbiv  of  Bbbob,  7-U. 

CX>UNTY  OOVeSNldtENT. 

1.  CoCKTT  GevBBNiasrr  Jksx  of  Mabch,  1883— ViXTDiTT  of.— The  act  of  Maxcb,  188^^ 

entitled  ''An  act  to  eatablish  a  nnifonn  system  of  eoonty  end  township  goven- 
ments,''  is  not  in  violatioa  of  that  provision  of  the  oonstitntion  vsqniiin^  evqy  act 
to  embrace  but  one  subject,  which  subject  shall  be  embraced  in  As  title.  LmgoM  v. 
SoUmo  CowitUs   Cal.  493;   Cnu  v.  Qmnijf  (f  Los  Angeles.   CaL  760. 

2.  The  Sams. — ^The  provisions  of  such  act  r^gruiating  the  fees  and  salaries  of  the  coonty 

officers,  as  classined  tiierein,  are  not  in  violation  of  that  provision  of  the  oonstitutioo 
prohibiting  the  legiBlature  from  passing  local  or  special  laws  affecting  the  fees  or 
ealaiy  of  any  official  IcL 
3^  Courts  havb  no  Power  to  1>ErERMnn  arto  mow  Many  CLAflsis  the  legiabtiire 
shall  divide  the  counties  of  the  State  for  ^e  purpoee  of  eanying  out  the  piwriakm 
of  the  oonstitntion.    IcL 

COUKTY  SEAT,  RBIIOVAL  OR 
See  Ei^rnxnoUt  I,  4, 6,  7. 

CRIMINAL  LAW  AND  PRACTICfi..^N  QfBSERAL. 

1.  CouMnxgVT  AND  EXAMINATION  MY  JusTics  QF  Pkacs.— Where  a  oonmlaint  is  filed 
before  a  justice  of  the  peace,  charging  a  defendant  witb  a  lalony,  mm  he  ia  thcse- 
upon  arrested  and  taken  before  the  mi^^irtcsats  issuiiw  the  vacnuit,  Igr  mbam  se 
order  of  commitment  for  examination  is  made,  such  defendant  may  be  *»»M«i»*J  snd 


committed  by  another  justice  of  the  peace  of  the  sasM  townsh^  elthoi^|h  no  war- 
rant for  the  defendant's  arrest  U  issued  by  snch  latter  maoiatrate,  and  it  doss  nek 
appear  why  the  defendant  was  taken  before  a  magiatimte  omr  than  the  one  ivoing 
the  warrant    Ex  parte  Moan.    CoiL  780. 

2.  The  Samx~-Ordrr  for  GQXMiiMXNT--fiABRAa  CoRFva.— A  defendant'a  caamiit- 
ment,  under  Section  872  of  the  Penal  Code,  is  sufficient,  when  the  juatioe  by  whom 
he  was  examined  makes  the  following  order:  "  It  eppearing  to  ne  that  tiie  effense 
of  manslau^ter  has  been  committed,  and  that  there  is  aofficient  eanee  to  faebeve 
the  within-named  defendant  guilty  thereof,  1  order  tibat  he  be  held  to  aoewsr  io  the 
same,  and  that  he  be  admitted  to  bail  in  the  sum  of  two  Ihanaand  five  linudred  dol- 
lars. "  If  such  commitment  were  not  sufficient,  the  defendant  would  not  be  ftitlwl 
to  his  diichai*ge  on  habeas  corpus,  after  his  trial  and  ooavictiap,  whan  be  fnilH  to 
move  to  have  the  information  set  aside  under  which  he  was  trieJL    ici 

8.  FiLiNa  Information  aftrr  DisMiBaAL  of  Charojb  ry  Gsaxd  Jrax. — The  district 
attorney  has  authority  to  file  an infonnaticm against*  defendant,  withiB  thirtir  dayi 
after  his  commitment,  notwithstanding  the  grand  Juiy  bad  pseriQarily  tirr**''*^ 
the  caee  and  dismissed  the  biU.    /d 

4  Filing  Information— Conksbsion  of  DsMnRitnu— After  *  |daa  of  not  gnS^  hss 
been  entered  in  a  Drosecution  for  murder,  upon  wbich  the  case  is  set  lor  trial,  the 
court  may  set  asiae  an  order  overruling  a  demuner  to  the  infomataon,  and  allow 
the  counsel  for  the  people  to  eenless  the  demuver  and  to  file  a  new  iiifoiniitifli: 
and  an  order  e»twed  aUowxttg  such  eonfeasioa  ol  ike  denuMns^  imd  ^mfdlmg^  pev 
information  to  be  filed,  is  equivaleni  to  an  older  aUowiaf  the  d—imwi.  Aqpfe  ▼• 
Biggins.    CaL  887. 

An  Information  which  Sobstantiallt  oomplies  with  the  pivmiflni  ef  fte  F«ai 
Code  is  sufficient  on  demurrer.    JU, 


&  ImvBKiuuiov—FiUNQ  QOR^r-A  4i0tiiBi  MtocneT  » <«ntbozized  to  proo«e^a«Blia8t  «t 
dwfamliMit  Jby  m  informfttioa  charging  him  witn  the  crime  of  an  Mfiaolt  wiw  a  deadly 
weapon,  after  an  examination  ana  commitment  by  a  nutfdatrate.  People  v.  Wheeler. 
CbTTO.  ^^  ^ 

6L  Appeal  prom  Obbxr  SvmtAamiQ  ▲  Dxmvrbbb  to  ak  iKPiOfTMENT.—Ananpealliea 
on  the  part  of  the  proeecntion  from  an  order  suatainii^  a  demurrer  to  an  incuotmeiit 
when  it  la  farther  ordered  that  the  defendant  be  held  m  custody  to  await  the  action 
of  the  next  grand  jnry.    People  y.  HilL    Utah,  476. 

7.  Ebbonious  Rxfkrsjsce  ik  Statutb.— Snbd.  2  of  sec.  192  of  the  criminal  practice 
act»  providing  that  a  defendant  may  demur  to  an  indictment  when  it  fails  to  comply 
wilJi  the  requirements  of  sec.  152,  will  be  construed  as  referring  to  sea  151,  when 
it  ia  manifest  that  such  was  the  legislatiye  intent,  and  that  the  reference  to  sec  152 
waa  evideetly  a  mistake.     Id, 

ft.  A  Bkmcbkkb  to  ab  iNDioiHsmr  is  SvmcrKJsrr  that  states  that  the  same  doos  not 
anbatantially  conform  to  the  requirements  of  sec  151  of  the  criminal  practice  act, 
and  under  such  allegation  specines  that  two  of  the  essentials  mentioned  in  Sec.  151, 
to  wit,  certainty  as  to  the  offense  charged  and  the  particular  circumstances  are  want- 
ing.   Id. 

9l  Bssubmission  to  Grand  Jurt,  CoNSTRtJcmoir  of  Section  AuTH0RiziNO#-Sec.  197 
of  the  criminal  practice  act^  authorizing  a  resubmission  of  the  case  "to  the  same 
or  the  next  grand  jury,"  after  a  demurrer  to  an  indictment  has  beeu  sustained,  does 
not  limit  such  resubmission  to  the  same  ^and  jury  that  found  the  indictment,  nor 
to  the  one  immediately  succeeding.  Such  resubmission  mav  be  made  to  the  first 
grand  Jury  that  meets  after  the  demurrer  is  allowed,  although  one  or  more  grand 
Juries  nave  met  and  been  discharged  between  then  and  the  time  when  the  indict- 
ment was  found.     Id. 

IOl  Bischaros  of  Prisoner— Bxsubmission  to  Grand  Jury— Appeal.  —  Neither  an 
order  refusing  to  discharge  a  prisoner,  after  an  order  sustaining  his  demurrer  to  the 
indictment,  nor  an  order  resubmitting  his  case  to  the  grand  jury,  are  appealable.   Id. 

IL  An  Objection  to  an  Indictment,  ''that  it  does  not  8ct&>tantiali.y  Conform 
to  sections  2S3  and  234  of  the  criminal  practice  act,"  cannot  b^  taken  advantage 
of  upon  a  motion  in  arrest  of  judgment  under  section  426.  Such  objection,  if  made 
at  all,  must  be  taken  by  demurrer  under  section  285,  as  limited  by  section  293. 
People  T.  Siapktan.    iJako,  176. 

12»  Batikrt — Judgment  Imposino  Fine,  with  SnEsnnmoH al  Imprisonment.  — ^A  judg- 
ment of  a  justice  of  the  peace  imposing  a  fine  upon  a  defendant  convicted  of  bat- 
tery, and  ordering  a  substitutional  imprisonment  until  snch  fine  be  paid,  as  provided 
ia  section  1446  m  the  penal  code,  cannot  direct  that  the.  defendant,  while  so  im- 
pciaoned,  perform  labor  on  the  streets,  or  other  public  works  of  the  city  of  Los  An- 
^esL  Snch  judgment  is  not  authorized  by  tftO  act  of  February  20,  1872,  amend- 
ing the  charter  of  said  city.    JEx  parte  Kellff.    CaL  719. 

18.  Tme  Same— Discharoe  on  HABEAa  Corpus. — Such  judgment  is  a  unit,  and  if  one 
portion  of  it  is  without  the  inrisdictton  of  the  justice,  the  judgment  i»  void,  and  on 
an  appUoation  for  a  writ  of  habeas  corpus  the  defendsait  should  be  diaehareed.  On 
ssich  proceeding  tiiie  supreme  court  cannot  exscind  the  void  portion  from  we  judg- 
ment and  order  what  remains  to  be  carried  into  execution*     Id. 

14.  Stat  of  Exeoutton  PXNDiNa  Appeal  r— CERTincATE  of  Probabus  Cause. — 
Where,  after  a  conviction  for  batterv  by  a  justice  of  the  peace,  the  defendant  ap- 
peals to  the  superior  court,  althon^h  no  certifioate  of  probable  cause  is  filed,  the 
same  effect  will  be  given  to  a  dismissal  of  tiie  appeal,  when  the  justice,  sheriff  and 
defendant  tseated  the  appeal  as  staying  execution,  as  would  be  given  to  it  had  there 
been  a  oertifieate  of  probable  cause.    SxparU  Whitty.    CaL  732. 

1&  Time  warn  Sbntenob— No  ExeEpnoN  is  Allowed  by  Statute  to  the  order  of  the 
oonit  fixing  the  time  for  sentence,  after  a  defendant  has  been  convicted  of  a  felonv. 
Vo  «neh  eixoeption  being  allowed,  an  order  fiidng  the  time  for  sentence  on  the  27th, 
when  the  veraiet  convicting  the  defendant  was  rendered  on  the  25th  of  the  same 
aonUiy  IE  not  jrevieiwable  in  the  jnpremeooiirt.    People  v.  liees,    OaL  7d8. 

11  Ebbor  in  regard  to  the  Ai^ossiOK  OF  Evidbnce,  which  oould  not  have  preju- 
diead  the  priaooer,  is  not  grounds  lor  jrewsaL — People  v.  Bemmeii.  CaL  905. 

17.  lunfj/TBiUAf.  £kbo!B,—A  judgment  of  oonvietion  will  not  be  seversed  for  an  inmate- 
rial  wrroT,— People  v.  Wheder.    Caf.  70. 

UL  A  Writ  of  EraoR  io  Bbview  tbe  Jupoxbnt  of  the  IMstriot  Coort  in  criminal 
easea  will  be  allowed  o«]y  when  the  appellate  court  is  aatiafied,  from  an  inspeotion 
of  tiie  tBWMript  of  the  xeoord,  that  error  has  been  oommitted.— i^onot^on  v.  ter- 
ritory.   Wy.  66. 
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19.'  BtoooNDTTOT  or  DisTBior  AnoBNEY  BUBoro  ABOincBMT.  —  It  IB  not  siiaooiidiMi 
saffioient  to  warrant  a  revenal  for  the  district  attorney  to  addroea  the  deCettdant 
personally  during  his  arauneat,  advance  towards  and  point  his  finger  at  hhn,  a^infe 
**  You  sought  this  trouble  with  him  [referring  to  the  ptosecnting  witnesa],  and  maoe 
a  cowardly  attack  upon  him." — People  v.  Wneeler,  OaL  70. 

90.  Instructions — ^Testimomt  of  Defendant. — However  incredible  the  teatimooy  of  a 
defendant  in  a  criminal  prosecntion  may  be,  he  is  entitled  to  an  instrhctionoaaed 
upon  the  hypothesis  that  his  testimony  is  true. — People  v.  Kerfer.    Cat  ^8. 

21.  An  Instruction  in  Regard  to  the  (xioht  of  a  person  accused  of  crime  is  jisfetfied, 

when  it  appears  that  the  defendant  was  absent  from  his  home  soon  after  the  com- 
mission of  the  crime,  and  that  some  three  weeks  afterwards  he  waa  ancsted  in 
another  county. — People  v.  Forsythe.    Col.  288. 

22.  SBTriNo  Aside  Information — Fazlu&e  to  File  Rbfobter's  Notes. — An  infimna- 

tion  tiled  by  the  district  attorney,  after  a  prisoner  has  been  examined  and  hdd  to 
answer  by  a  committing  magistrate,  will  not  be  set  aside  for  the  failure  of  theriioft- 
hand  reporter  to  transcribe  and  file  his  shott^hand  notes. — PtopUy  etc,  t.  JtUqf. 
Col.  364. 

23.  Regei^ino  a  Verdict  in  the  Absence  of  Counsel  son  toe  Prisoxxb.  —  If  tiie 
jury  m  a  criminal  prosecution  come  into  court  with  their  verdict,  in  the  afaaflnee  of 
the  counsel  for  the  prisoner,  the  court  may,  after  notifying  such  counsel,  and  waiting  a 
reasonable  length  of  time  for  him  to  come  into  court,  if  he  had  been  so  dispoeed, 
receive  the  verdict,  poll  the  jury,  and  discharge  it. — People  v.  BtnnetL    CaL  905. 

24.  Private  Counsel  may  re  Permitted  to  Assiarr  the  District  Attorney  in  the  trial 

of  a  criminal  prosecution.— Peopfe  v,  TarcotL    CaL  490. 

25.  Public  I'rial — Exclusion  from  Court-room. — An  order  in  a  criminal  proseentioQ 

excluding  all  persons  from  the  court-room,  except  those  connected  with  the  trial,  in 
the  absence  of  a  showing  to  the  contrary,  will  be  presnmeil  to  havo  boon  assented  to 
by  tlio  defendant.  The  phrase  '*  public  trial,"  in  the  constitutional  provision  guar- 
anteeing to  every  one  accused  of  crime  the  right  to  a  public  trial,  is  used  in  opposi- 
tion to  a  secret  trial  It  does  not  mean  that  every  person  who  sees  fit  shall  m  all 
cases  be  permitted  to  attend  criminal  trials  — People  v.  Swajfinxl,  CaL  927. 

See  Appeal,  12-15,  22;  Burglary;  Embezzlement;  Foroert;  Fornication;  Fti2i> 
TiVE  FROM  Justice;  Jury  and  Jurors,  G-18;  Larceny;  Murder  and  Max- 
slaughter;  Perjury;  Robbery. 

CROSS-COMPLAINT. 
« 

See  Pleading  and  pRAcncs. 

DAMAGES. 

L  Amount  of  Damages  to  be  Awarded  to  an  Achon  for  a  Pbeoonal  Ikjuxt  k  in 
the  sound  discretion  of  the  jury,  whose  verdict  will  not  be  disturbed,  nnlesa  it  ap- 
pears that  they  were  influenced  by  prejudice,  misapprehension,  or  by  aome  ccRupt 
or  improper  consideratioxL — City  q^ Denver  v.  Dunsmore,    Col^  S4I. 

See  Admiralty,  6 :  Judgement,  5 : 

DEDICATION. 

1.  Dedication  of  Street— Findings. — In  an  action  to  obtain  a  decree  adjudging  oei^ 

tain  premises  to  be  a  public  street,  a  finding  that  on  a  certain  day  such  premises 
were  dedicated  by  the  owners  as  a  public  street  is  sufficient,  without  nndmg  who 
such  owners  were,  when  it  appears  that  neither  the  defendants  nor  their  grantors 
have  or  had  any  interest  in  the  premises,  or  any  title  thereto.  People  ex  ndL  Sarru 
V.  Blake  ei  al.    CaL  140. 

2.  A  Finding  that  the  Defendants  have  and  had  no  right  or  title  to  tha  land  in  con* 

troversy  reviewed,  and  held  supported  by  the  evidenoe. — Id. 

3.  Dedication  of  Streets— Rights  of  Ditch  Owners. — Where  a  rig^t  of  wajr  for  a 

water  ditch  had  been  acquired  over  a  certain  tract  of  land,  the  owners  of  which  aoh- 
seqnently  laid  it  out  in  lots  and  dedicated  the  streets  thus  formed  to  the  ci^  of 
Denver,  subject  to  the  pre-existing  rip^t  of  way  of  the  ditch,  such  dty  will  beheld 
to  have  accepted  such  ctedication  subject  to  such  ezisttng  ri^t  of  way,  and  must 
render  passable  such  streets  and  keep  them  in  repair,  without  inteocforii^  with  the 
rightful  and  accustomed  use  of  said  ditch. 


la  1864  a  ctnnjmnj  wm  inoonxnttted  for  the  oonitraotioii  ol  a  water  ditch  through 
the  eify  of  DeiiTer.  Snoh  ditch  was  completed  darinff  the  following  year.  Long 
pdor  to  the  inootporation  ol  auch  company,  and  the  constmction  of  suoh  ditch,  oer- 
tain  atreeta  interaected  by  it  were  laid  out  on  the  map  of  said  city,  which  map  was 
recorded  in  the  proper  office  of  the  county  reoorda.  At  thia  time  the  title  to  the 
laiida  indnded  in  the  city  of  Denver,  aa  ao  mapped*  waa  in  the  United  Statea,  and 
pari  of  the  pnUic  domain.  In  puraoanoe  of  the  Act  of  C^ngresa  of  May  2B,  1864, 
auch  lands  were  entered  by  the  Frobate  Jud^e  aa  a  town  site,  and  a  certificate  of 
coffcnr  thereof  waa  iaaned  to  him  on  May  6,  1866,  and  a  patent  for  the  same  waa  i»- 
anaaon  June  8,  1868.  The  cily  of  Denver  waa  incorporated  in  1861,  and  authorized 
to  eoLoroiM  general  control  over  the  atreeta,  alleys  and  highwajra  within  the  city. 
Held^  that  the  title  of  the  city  of  Denver  to  tiie  lands  acquired  by  the  entry  of  May 
8,  1866^  did  not  relate  back  to  the  date  of  the  Act  of  May  28,  1864,  authorizing 
audi  entry,  aa  such  laat  mentioned  act  waa  not  in  the  nature  of  a  grant,  but  simply 
A  proviaion  to  enable  the  city  to  acquire  title  to  land  for  a  town  site,  if  it  should 
elect  to  avail  itself  ol  the  provisions  of  the  act;  that  the  authority  conferred  by  the 
Act  of  1861,  incorporating  the  city  of  Denver,  in  respect  to  controlling  the  streets 
of  the  city,  cannot  be  extended  to  invalidate  the  acquisition  thereafter  by  tiie  ditdi 
company  of  a  rieht  of  way  throng  the  public  doinam,  to  which  the  city  had  not  as 
yet  acquired  title,  althou^  streets  had  been  previously  laid  out  thereon.  OUy  of 
Dmver  r.  Mtdlin.    Coi.  862. 

See  EMnrEKT  Domain,  4. 

DEED. 

L  OoHOBxaeaoirAL  Giuirr. — ^A  grant  of  public  land  may  be  made  so  aa  to  vest  an  ind^ 
feaan>le  and  irrevocable  title  by  an  act  of  congress,  aa  well  as  by  a  patent  issued  in 
purvuance  of  such  act.    Northern  Paeijie  B,  &  Oo.  v.  Aiajors,    Mont  23. 

2.  Act  or  Congbxsb  G&AimNo  Lands  to  thx  Noktrxrn  Pacific  Raiuioad  Co. — 
OoNflTBUcnoN  or.—  Seetion  3  of  the  act  of  congreea  granting  lands  to  aid  in  the  con- 
stmction of  the  NorUiem  Pacific  Railroad,  approved  Jul^  2,  1864,  operated  as  a 
conditional  grant  in  prmtend  of  certain  sections  to  be  afterwards  located.  Such 
locations  depoided  noon  the  route  of  the  road,  and  until  such  route  waa  designated 
in  the  manner  prescribed  by  the  act,  the  title  of  the  company  did  not  attach  to  any 
Bpecific  tracts.  After  such  route  was  settled  the  location  became  certain,  and  the 
title  of  the  company  attached  to  the  particular  sections  ^pmted  as  of  the  date  of  the 
approval  of  the  act,  aa  fully  aa  if  such  particular  sections  had  been  designated  in 
enShact    Id. 

1  The  Pbovisions  or  SscnoNS  6,  6,  8,  9  and  20  or  Suca  Act,  imposing  certain  con- 
ditiona  on  the  company,  do  not  affect  the  creation  or  vesting  of  the  eatate  granted 
by  the  acl  Hiey  are  simply  conditions  subsequent,  which  render  the  estate  liable 
to  be  defeated  for  default  on  a  breach  in  the  petrfonnance  of  suoh  conditions.  Upon 
the  breach  of  audi  conditions,  congreaa  akne  hiu  power  to  declare  or  take  advantage 
d  a  forfeiture.    Id, 

4  Ssction  4  or  Such  Act,  Pbovtdinq  that  Whxn  ''  Such  Cohpant  shall  have 
twenty-five  consecutive  miles  of  any  portion  of  said  railroad  completed,  *  *  • 
patents  of  deeds  shall  be  issued  to  said  company,  confirming  to  said  company  the 
right  and  title  to  said  lands,"  and  "  from  time  to  time,  whenever  twenty-nve  addi- 
tional consecutive  miles  shall  have  been  constructed  and  completed,  *  *  *  then  pat- 
enta  shall  be  iosued  to  said  company,  conveying  the  additional  sections  of  land,"  does 
.  not  limit  or  restrict  the  estate  granted  by  section  3  of  such  acL  The  effect  of  the 
patent  issued  in  pursuance  of  such  section  is  simply  to  confirm  the  title  of  the  com- 
pany as  fast  as  certain  portions  of  the  road  are  completed,  and  render  it  absolute  and 
SnoonditionaL    /d. 

&  A  Okant  or  Public  Land  bt  Act  or  Conorbss  is  the  Uiohkst  Evidbncb  of 
TiTUB.  It  imports  livery  of  seisin  and  possession,  and  is  sufficient  to  sustain  eject- 
ment    Id.  • 

6.  CoNTETANCB — OoNSiDEiLATiON  rOB.— A  conveyance  under  seal  is  prima/acie  evidence 

of  a  sufficient  consideration,  and  a  mere  stranger  to  the  land  can  not  question  it. 
West  Portland  HomesUad  Association  v.  LovmwUUe  (U,  S.  DisL  Ct,)  Or.  166. 

7.  Casb  in  Judomknt.-^.  and  C.  were  tenants  in  common  of  a  tract  of  land  which  was 

surveyed  and  platted  as  Carter's  addition  to  Portland,  and  then  partitioned  between 
tenanta  in  common  by  mutual  conve^rances ;  the  one  to  G.  containing  a  small  park 
Sxa  the  puxpdse  of  equalizing  the  partition,  described  therein  as  block  67,  and  sifter- 


d28  hn5tx. 

wftrds  ehftiM^ed  hj  said  stmne^  ao  is  io  itettMiaflT  dimiiriiih  said  puk ;  Aid  at  the 
tame  time  G.  surveyed  a  tradt  of  land  adjomtitf'tite  fract  held  in  oommeii  into  lots 
and  blocks,  and  together  with  hfii  co-tenaots  puttted  ib^  tWo  tracts  at  one  Garter^i 
addition,  and  duly  acknowledged  And  recorded  the  aaane,  witii  a  block  nmntared  CT 
in  the  G.  tract,  and  the  small  park  aforesaid,  not  nnmbered.  Held,  that  the  con- 
T^^'ance  to  C.  of  the  park  as  block  07  did  not  it^t  the  Uocfc  67  afterwsida  bid  off 
in  the  O.  tract,  and  that  the  assignee  in  bankruptcy  of  O.  had  no  rij^t,  interest  or 
equity  therein,  and  should  be  enjoined,  at  the  suit  of  O/s  grantee,  frtnn  selliiur  the 
same  as  the  property  of  C.  imd  tiiereby  casting  a  clottd  <m  soch  gMtoa'a  tHio  Aen- 
to.    Id. 

ft  A  RiciTAL  IN  A  IXiBD  THAT  tt*  CoKaiBKSATioir  THXftXfOR  i^A9  PAn>  htihegna- 
tee  is  presumptively  true.  Such  presumption  may  lie  orerccnke  by  para  eyidence, 
but  to  harve  that  result,  the  evidence  must  be  full,  dear  send  satisfactory.  The  evi- 
dence in  this  case,  in  support  of  a  finding  that  the  oonsideratioa  for  tbe  eenvvyazice 
of  the  property  in  question  was  not  made  by  tiie  gnmtee  named  in  the  d«ed,  re- 
tiewed  and  held  not  to  comply  with  tibese  reqnirementSL  Amhony^  Adm^x^  eft:,  v. 
Chapman  tt  al    Caf.  68. 

f.  A  Ficnnous  Orantbi  Rsmyftitf  Ifftft^tLAVnt  attd  yM.  a  wmrtymm  patpoKiiag  to 
be  made  to  him.     Downing  r,  ^artds.    GoL  506. 

See  Estoppel,  3:  Kyidsnce,  9;  FbAttd,  2;  Mostoaok,  1,  2;  Obxgon  Bonasioh  Act. 

PiEMXJBRER. 

1.  A  DxBfURRKR  Must  be  DntBcnD  to  the  Whole  of  a  Plbadiko,  or  to  a  parCicnlar 
and  separate  statement  of  a  cause  of  action  or  defense.     It  cannot  be  diieeted  to 

•      certain  lines  theveof.    Lo^he  r4  Peters,    CaL  72& 

9.  BeuubebIi  to  Cohplaikt— OBJBcnoir  to  orTEBRULtFtt,  WHS9  How  WAIYm.— A 
plaintiff  does  not  waive  his  objection  to  a  wHonsful  mlinff  of  the  easrt  ia  siiaiaiiiiiij^ 
a  demuxrer  to  his  complaint,  by  filing  an  amended  oomramit,  ^eB,  in  oopaeMience 
of  such  mling,  judgment  is  given  for  the  delottdaol     Wood  v.  Jfostidk.   Warn,  549L 

9ee  Appeal,  22;  Crimikal  Law  and  Practtcb,  7-11;  Dekybr  Towv  Bits,  2;  PuuniEo 

Ain>  Practice. 

DENVER  TOWN  SITEl 

1.  TrrLE  TO  a  Lot  in  the  Obioihal  Town  Site  ev  the  Own  of  I>iirvEBy  aileted  by 

Jamee  Hall,  probate  judge  of  Ari^pahoe  ooiunty,  en  May  6, 1865,  by  virtae  of  the 
act  of  congress  for  the  relief  of  the  citizens  of  I>enTer,  approved  May  28^  lOSi  (13 
Stats,  at  Large,  94),  can  be  acquired  only  in  the  maimer  aesignatad  by  ao^aet  and 
by  the  territorial  acts  carrymg  the  same  into  effeot — Dmtmimg  etmLr.  Bmrteh, 
Col  606. 
£  The  8ahe— VALiDrrr  of  Deed  prom  Prorate  Jctbob— Attack  ov. — ^The  validity  of 
a  deed  te  a  portion  of  such  town  site,  ezeontad  by  the  sneoesaor  in  office  of  audi 
probate  judge,  in  pursuance  of  the  territorial  act  of  February  8«  1872,  oaaDot  be 
attacked  in  a  strictly  le^al  action  of  ejectment,  by  evidence  ahowing  that  the  pre- 
liminary steps  and  conditions  required  to  a  valid  convevanee  had  not  been  com- 
plied with  by  the  grantee,  prior  to  the  execution  of  the  deed,  when  the  deed  ia  reg- 
ular upon  its  face  and  purports  to  have  been  executed  to  the  penon  fotind  to  be  en- 
titied  thereto  under  the  laws  of  congress  and  ttatutea  of  Colorado,  and  by  the  ofi- 
cer  intrusted  by  the  c^ovemment  with  the  legal  title,  and  duly  aathorized  toeenvey. 
I  In  executing  the  autuority  vested  in  him  by  such  act,  the  probate  jndge 
judicial  functions,  and  his  voidable  acts  can  only  be  impeached  in  direct 
uigs  to  set  them  aside. — Id, 

See  Dedication,  3. 

DEPOSITIONa 

L  DKPoeiTioN — ABMTS9IBILIT7  OP,  AT  SuRSBQtTEHT  Triak — A  d^poaitkA  tak«i  pend- 
ing the  action  is  admissible  at  the  trial  thereof,  althon^  snbaeqnent  to  the  taking 
of  such  deposition  the  complaint  has  been  amended,  provided  the  snbjeot  aaMer  ol 
the  action  and  the  issues  therwn  have  remained  sirastantiaUy  the  same  AmAomy 
el  aly,  Sa^mge,    UtaJi,  674 

DIRECTOBS. 

See  Corporations. 
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WTCK 
8m  DteioAsioii,  3;  KmaABoai*  L 

DUELLIKG. 

8«#  MUBDia  Aim  MAMSLAXmaXEOf  i. 

DUT3ESL 

1.  Qbaw  Baob  MAXinrAorcBXD  ni  ibb  Umixbd  Stasis,  Bxrcrur  ot.  Fro  or  Durr.— 
Under  SeGtUm  9  of  {he  Act  of  CkmfoeBB,  ot  I^ebnuury  8, 1876,  gnin  bagi  mannfiM^ 
tared  in  the  United  States,  when  exported  filled  wan.  American  prodncts,  may  be 
Tetomed  to  the  United  8tfttes  free  of  duty,  notwithstanding  snch  bags  were  menu- 
faetnrad  froM  lereign  nubterial,  and  at  toe  time  of  ezportetion  the  mannfaotnren 
werepaid  » ''dvawbaek "  for  datias  on  sitoh  materiai— ^al^our  €taLr,  atdlivan, 
OoUedar.eie.  {U.  8.  dr.OL)  OaL22S. 

8.  Ths  Vboyuook  ov  Such  Bbcugk  Mrthoiinig  the  retnm,  "  under  sneh  roles  and 
regnlations  as  shall  be  prescribed  by  the  Secretary  of  the  Treasaiy,"  does  not  author- 
ise Oat  officer  to  prohibit  the  return  unkss  duties  «re  paid. — Id, 

Duths  oh  WxAjUKa  Afpabxl  (note),  6?9* 

£A8EBi£NT& 

L  TstB  OwmER  ot  MX  Basshxnt  of  Wat  has  No  Bight  to  Posstts  thi  Lakb  as  such 
upon  which  it  is  imposed.  He  iias  a  rif^t  merely  to  enjoy  tiie  way.  The  owner 
cf  tliie  kad  burdened  with  ibe  easement  is,  in  law,  in  possesricn  of  the  land.  Con- 
sequently the  mere  exercise  of  the  right  of  way,  either  by  the  owner  thereof  or  his 
tenaiits,  will  not  ^e  him  actual  poesession  of  the  land  upon  whidi  il  is  imposed. 
Lad^mam  eialY.  Bamdt  ei  at  Ifw.  269. 

1  Tbb  Owvxb  ov  Such  Easbmxmt  m  xot  JuanrnDo  nr  Takuto  Foboiblb  Poessssioir 
«f  the  land  upon  which  it  is  imposed,  from  the  fact  tiiat  the  owner  of  such  land  has 
obetmeted  has  ri^t  of  way.    t<L 

3L  KiGfft  or  Wat  ow  trv  Kobtresn  Pacivic  Rail&oad  thbovoh  trs  Pitbuc  Lands 
IS  AN  Easement  therein,  and  ludi  an  intereet  in  the  land,  that  personal  articles 
attached  to  the  soil  and  annexed  to  the  easement  within  the  boundaries  of  the  right 
of  way  becMome  a  part  of  the  land,  and  therefore  partake  of  and  are  mduded  in  the 
exemption  from  taxation  that  belongi  to  the  n^t  of  way,  and  hence  a  tax  levied 
upon  *' twenty  miles  of  railroad  "  constructed  upon,  orer^  or  through  snch  riffht  of 
way,  in  the  territories  of  the  United  States,  is  a  tax  levied  upon  property  tiiat  is 
exenmt  from  taxation,  and  therefore  void.    N,  P,  B,  R.  Co,  y.  Cdrlana,  MonL  326. 

4  Ant  Evcboaobmext  Upon  the  Q0Ibt  Eitjotment  ov  ak  Kabemewt,  whether  created 
by  grant  or  prescription,  will  be  prevented  by  injunction.    Id, 

EJECTMEKT. 

1.  JuiWEEEiiT  IN  AH  AonoN  OV  Ejectheitt  8H0ULB  BE  voft  1BE  PLAnmvr  whou  the 
deieadattt  haa  no  claim  to  tiie  demanded  premises  beyond  what  his  naked  possession 
caye  him,  and  at  the  time  of  the  oommencement  of  the  action  the  plaintiff  had  the 
k^  title^  and  was  entitled  to  the  possessiim.    Shaeffer  y.  MaUen  et  aL    ChL  129. 

2i  EjaoTKENV— FDiDtBrofl — ^EviDBMos.-^A  finding  for  the  plaintiff  in  an  action  of  eiect- 
ment  is  supported  hy^  the  evidence,  when  the  defendant  offers  no  evidence,  and  tiie 
plaintiff  gives  in  evidence  a  jnd^^ment  roll  showing  a  judgment  in  his  favor,  and 
agaiiMTt  t&  defendant,  an  execution  duly  issued  thereon,  a  sale  of  the  demanded 
premises  to  him;  also  a  writ  of  attachment  and  a  sheriflTs  return,  showing  a  levy 
.thereunder,  whidi  had  never  been  released,  and  evidence  that  subsequent  to  the 
levy  of  the  attachment,  and  prior  to  the  judgment,  defendant  was  in  possession  of 
the  premises.    Ri^yon  v.  OuiUee,    CaL  759. ' 

S,  EnscnfENT— FoBsctOBimx  Ueckkb,  Wro  Babbed  bt. — In  an  action  of  ejectment 
by  the  owner  of  a  lease-hold,  after  the  plaintiff  has  proyed,  prima /a«ie,  his  riffht  to 
teoover  tiie  demanded  premises,  a  defendant  who  claims  under  a  foreclosure  decree 
Agiinst  the  owner  in  fee,  must  show  affirmatively  that  the  plaintiff,  or  his  assignors, 
were  barred  hr  such  deo^ee.    JBnat  v.  Codk  et  oL  Col,  733. 

4  TnsVAss  VOR  mesne  Pbovttr — ^EjEoncENT-^iTDOifSNT. — ^Damages  for  withholding 
veal  property,  or  for  the  rents  and  profits  thereof,  cannot  be  recovered  in  an  action  m 
ejectment^  unlessjudgment  is  aJso  given  fbr  the  reoovery  of  the  possession,  Xodbe 
r.  PtUn,  OaL  72i 


980  Indbx. 

0.  Title  fbom  Commoh  GbaktoBt— Ejxozmxiii!:— Inanaciioaaf  ejectment,  where  botii 

plaintiff  and  defendant  ideraign  title  from  a  common  grantor,  snchgrantor's  right  of 
poflsesaion  cannot  be  denied  by  either.     Hego  v.  Van  PeU,    Cdl.  wX 

€.  Quit-Claim  Deed— Effbct  of.— A  quit-claim  deed,  even  prior  to  the  Act  of  Febm- 
ary  22,  1854,  operates  as  a  conveyance  in  California,  although  there  was  no  precedent 
estate  or  interest  m  the  grantee,  and  enables  him  to  maintain  ejectment  if  his 
grantor  could  have  done  so.     Id. 

7.  Ejectment  by  Tenakt  in  Common — ^Pleadinq  Oitster. — ^The  complaint  in  an  action 
of  ejectment  by  a  tenant  in  common  against  his  co-tenant,  which  avers  that  the  lat- 
ter is  in  possession  of  the  common  propertj^,  and  the  whole  thereof,  withholds  the 
possession  of  the  whole  thereof  from  plaintiff  and  ezclndes  him  from  the  same,  suffi- 
ciently alleges  an  ouster.    Id. 

See  Adverse  Possebsion,  3;  Cancellation,  5;  D^bd,  5;  Denver  Town  Sns,  2;  Foe- 
ciBLE  Entry  and  Detainer,  2;  Judgment,  10s  Txnaiits  in  CoHXoir. 

ELECTION. 

1.  Act  Pboviding  for  Special  Election.— Where  an  act  of  the  legLslatnre  providing 

for  a  special  election  on  the  question  of  the  removal  of  a  county-seat  designates  that 
such  election  shall  be  conducted,  and  the  votes  cast  thereat  shall  be  connted  and 
returned,  by  certain  officers  and  boards  named  therein,  but  fails  to  state  the  individ- 
uals who  shall  constitute  the  same,  it  will  be  presumed  that  the  Legialatare  rsfaned 
to  the  officers  and  boards  of  the  same  name  existing  onder  the  general  electioB&lsw& 
Wells  et  al.  v.  Taj/lar  et  <il.  MonL  252. 
2i  Dlsqualitication  of  Election  Officers,  Effect  of. — Where  no  qoestion  is  raised 
as  to  the  fairness  of  the  vote  and  the  honesty  of  the  count,  an  election  will  be  valid 
although  the  officers  conducting  the  same  were  not  duly  sworn  or  choaea,  and  did 
not  })08ses8  the  qualiftcations  requisite  for  their  office. — liaL 

3.  Bribery  of  Voters,  What  is. — An  election  to  determine  the  removal  of  a  ooonty- 

seat  will  not  be  invalidated  by  the  fact  that  prior  to  the  election  oertaia  inhahitsnts 
■  of  the  county  presented  an  offer  to  the  voters,  in  the  form  of  a  bond,  conditioiifld  for 
the  building  of  certain  county  buildings  at  a  designated  place,  provided  a  uiajority 
of  the  votes  cast  were  in  fayor  of  chuiging  the  county-seat  to  such  place.  Soch  an 
offer  was  not  bribery.  — Id. 

4.  Removal  of  County-seat  of  Jefferson  County. — Where  a  majority  of  th»  votes 

cast  on  the  election  to  determine  the  question  whether  the  ooanty-seat  of  JeAorson 
County  should  be  removed  from  Badersburg  to  Boulder  City  were  in  favor  of  such 
latter  place,  the  officers  of  such  county  may  make  such  removid,  although  the 
County  Commissioners  failed  to  make  the  oraer  contemplated  by  Section  6  of  the 
act  of  1883,  causing  the  books,  records,  papers,  and  effects  of  the  county  to  be  re- 
moved.— Id, 

5.  Admission  of  Voters — Evidence  of. — In  an  action  to  determine  the  result  of  an 

election,  the  admissions  of  certain  voters,  made  after  the  election,  to  the  relator, 
touching  their  qualifications  as  electors,  are  not  competent  evidence. — PtopU  tx  rtk 
Dtan  V.  Commissioners  <$  Grand  County.    CoL  113. 

G.  Election  to  Determine  the  Removal  of  County-seat. — hk  the  eleotion  to  deter* 
mine  the  removal  of  the  county-seat  of  Grand  County  from  Hot  Snlphor  Springs 
to  Grand  Lake,  the  votes  cast  by  the  local  voters  at  such  latter  place  in  favor  of 
Grand  Lake,  west  side,  should  be  counted  for  Grand  Lake. — People  ex  rel.  Dtau  r. 
Commissioners  qf  Qrand  County.    CoL  113. 

7.  Findings  of  the  Lower  Court  in  an  action  to  determine  the  remit  of  aock  cieo- 
tion  reviewed,  and  held  supported  by  the  evidence^ — Id, 

'•  EMBEZZLEMENT. 

1.  Indictment  for  Embezzlement  by  a  Bailee.— The  sufficiency  cf  an  indictment  Is  to 
be  tested  by  the  requirements  of  the  criminal  practice. act,  and  not  by  the  rules  of 
the  common  law.     Under  such  act  an  indic6nent  for  embezzlonent  by  a  bailee  is 
sufficient,  which  charses  that  the  defendant,  on  a  day  and  at  a  place  certain,  "hav- 
ing been  intrusted  as  Dailee  by  one  Hill  with  two  certificates  of  deposit  of  mon^  in 
a  certain  bank,  to  wit,  one  for  the  sum  of  five  thousand  dollars  and  tiie  other  for 
the  sum  of  four  thousand  dollars,  both  payable  to  the  order  of  and  both  bein£  the 
I         property  of  said  Hill;  did  collect  and  receive  thereon  and  therefor  fixun  said   oank, 
1        and  as  bailee,  was  by  laid  bank  and  said  Hill  intrusted  to  carry  and  convey  fron 
'        said  bank  to  said  Hill  money  to  the  amount  and  value  of  nine  thousand  doUan^  pro- 
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«eed8  of  iaid  two  certificates;  and  said  defendant  being  BO  as  aforauid  intrasted  as 
bailee  vith  said  certificates  and  said  money  to  said  amount  of  nine  thonsand  doUars, 
the  property  of  said  Hill,  afterward  on,  etc,  at,  etc.,  did  ^odalently  and  felon- 
ioiiaiy  conyert  l^e  same  and  the  proceeds  thereof  to  his  own  nse,  contrary,''  etc 
Snch  indictment  does  not  chaive  more  than  one  offense,  and  need  not  specify  the 
nature  of  the  bailment. — PeajM  v.  ffilL  Utah,  476. 
2L  Ikiobmation  for  EuBKZZLKiiBKT  BY  P08TMA8TSB. — The  cironit  coort  has  jurisdic- 
tion to  try  offendera  for  misdemeanors  and  offenses  not  capital  or  otherwise  in^ 
mous,  such  as  embezzlement  by  a  postmaster,  under  section  5483  of  the  revised 
statutes,  upon  informations  filed  by  leave  of  the  court.  Whether  an  information 
presents  a  proper  case  for  granting  leave  to  the  United  States  attomev  to  file  it,  is 
»  question  for  the  exercise  of  a  sound  discretion  by  the  court — United  StcUei  y, 
HeiUe^  {U.  A  Or.  (X)    Nev.  688. 

3.  Ah  Isvobmatidm  Filed  by  Liayb  aw  the  Coubt  will  not  .  be  Steickbn  from  the 

files  where  it  is  v^ified  by  the  direct  positive  affidavit  of  the  United  States  attor- 
ney, and  upon  being  arrested  upon  a  warrant  issued  thereon,  the  prisoner  has  been 
examined  imd  held  to  answer  for  the  offtnse  charged  therein. — Id. 

KMINKNT  DOMAIN. 

1.  GoNDEMNAnoM  OF  Land — JuBisDiCTiON  OF  CouNTY  CotTBT  OVER. — ^Wheu  the  award 

of  the  jury,  in  a  proceeding  for  the  condemnation  of  land,  shows  that  the  amount  of 
compensation  to  oe  paid  the  owner  exceeds  the  amount  to  which  the  jurisdiction  of 
the  coun^  court  is  limited,  the  court  must  dismiss  such  proceedings  at  the  costs  of 
the  petitioifter.  Denver  A  JSh  Orande  EaUwa^  Co*  v.  Otu,  CoL  120. 
SL  AcnoK  foe  Condemnation  of  Land — Form  of  Verdict. — In  an  action  for  the 
oondeamation  of  land  for  the  use  of  a  railroad,  a  verdict  is  sufficient  in  form  which 
finds,  in  effect,  that  the  defendants  are  entitled  to  damages  in  the  sum  named  there- 
iiL,    Oregon  HaUwoff  Co.  v.  BrUkoeli  et  aL    Or.  821. 

2.  Trb  Same — ^Form  of  Judgment. — ^In  such  ac^on,  no  judgment  in  pereonam  mioa/t 

the  plidntiff  eaa  be  rendered.  The  judgment  should  appropriate  the  right  of  way 
to  the  plaintiff's  use  after  payment  of  the  damages  assessed  by  the  jury.  Id.. 
4  Condemnation  of  Land — Plbadin a — Evidengb. — In  an  action  to  condemn  /a  parcel 
of  land  for  a  public  street,  when  the  complaint  alleges  that  the  defendants  ate  the 
owners  of  the  luid  sought  to  be  condemned,  the  plaintiffs  cannot  give  evidence  that 
tlus  defendants  had  already  dedicated  such  land  as  a  stareet^  for  the  purpose  of  affect- 
ing the  question  of  damages.     City  <^  San  Jot  v.  Bttd  et  oL   CaJL  883. 

ENDORSEMENT. 
See  Negotiablb  Instruments,  2,  3. 

EQUITY. 

1.  EQtmY  WILL  Interfbeb  to  PRonoT  fiiORTS  WHEN  it  mifficientlv  appears  that  the 
evidence  by  which  such  rights  can  be  established,  ia  liable  to  be  losk  N,  P,  R.  IL 
Co.  T.  CaAmd.  Mont  826. 

See  Cancellation  ;  CoitroBATioNSy  6-8. 

ESTATES  OF  DECEASED  PEB:50NS, 

1.  Tbb  Dibveict  Oouet  of  a  Tbbbtio&t  n  not  a  United  States  Dmniior  ob  Cntonr 
CouBT.  When  the  United  States  comes  into  court  to  enforce  its  ridiiis,  it  must 
come  in  as  any  other  suitor,  and  the  proceedings  in  such  action  must  foe  in  accord- 
ance with  local  laws  in  force  at  the  time  in  the  state  or  territory  where  such  action 
is  pending.     United  States  v.  HaUey,  Administrator,  etc,   Idaho,.d24, 

Z  In  Fbosectttino  a  Claim  against  an  Administratob,  the  Probate  Laws  in  Forge 
where  the  action  is  pending  must  govern  and  determine  the  method  of  procedure.  Id, 

3L  A  Claim  in  Favor  oftheUnfted  States  against  the  Estate  of  a  Deceased  Per* 
SON  mu^t  be  presented  for  idlowance  before  an  action  can  be  maintained  thereon.  Id. 

4.  The  Circuit  Court  has  No  Jurisdiction  of  an  Action  Brought  by  an  Adminis- 

trator against  a  former  administrator  of  the  same  estate,  who  had  been  removed 
fram  his  office,  to  obtain  an  accounting  and  a  judgment  for  the  balance  of  the  prop- 
erty of  such  estate  in  the  hands  of  the  latter.  Sucn  an  action  is  within  the  exclu- 
sive jurisdiction  of  the  County  Court    Adams,  Adirir,  etc.,  r.  Petrain  et  cUs, 

or.m. 
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A,  haPKfBsmt^Ymm  Pjji)  iiTAirAamnntAfOBnrGoiri 

aO^ged  will  of  hk  doeeiBJd  iMtHtele  Miiiot  ))e  ehai^ 

ttMU  <^  PamoM.    CaL  875l 
&  ly  Ssmnvo  the  Aoouuifr  or  m  ADttimnATOK  tl 

oertain  iteflM,  MMh  M  elark's  feesr  in  Mftidpailion  of  p 
7.  Sbttlement  ow  ADMnriSTBAToi's  Aooovnt.   Itomi  no 

administrator^  xiot  ib  the  rapotft  ftMMftpMiying  tin  i 

ooort.    /d» 

See  AooouNTivo,  1;  fizscuioits  and  ALXiHianL 

ESTOPPEL. 

1.  An  Estoppel   CAvnor  bz  bounded  vfon  Words, 

were  intended  to  lead  the  party  who  seeks  to  set  ut 
and  he  did  so  act  to  his  injury,    ffaltack  v.  Brtmai 

2.  An  Exsctttor  who  Htati?  in  his  petition  for  letten 

tory  of  the  estate,  that  certain  property  belonged 
from  afterwards  claiming  snch  property  as  his  own. 

3.  Description  bt  Reverence  to  Map—Eotoppbl.— 

tain  real  estate,  describing  the  same  as  bounded  b} 
recorded  map,  and  who  anerwards  receiyea  a  dee 
description,  is  estopped  to  deny  the  existence  o!  t 
WaUa  WoUa  ▼.  Moart.  Wash.  214. 

SeeOsnoit  Donation 

BVIDENCK 

1.  Declarations  of  Aqknt— Seabsat  Eyibengb.- 
price  for  which  certain  flour  was  sold,  evidence  \ 
sale,  from  the  declarations  oi  his  i^nt,  is  inado 
idence  is  hearsay.    Jone»  y.  iTeams.    Or.  820. 

SL  Articles  op  Personal  Apparel*  Introduced 
taken  by  the  jury  to  their  coilsnltation  room, 
cednre  does  not  prohibit  such  takinj^     Doctor 

S«  Courts  will  Take  Judxcial  Notiob  ov  thb  C 
by  the  United  Statea     Rkhards  ▼.  iSnider.    O 

i.  Evidence  of  Conversations  betwbbn  Conspi 
Effect  of. — All  matters  talked  abo>ot  betwee 
subject  of  the  conspiracy  was  discussed,  are  ; 
prosecution  against  one  conspirator,  for  a  crin 
though  snch  matters,  if  talked  about  at  a  difl 
sible.  Even  if  the  admission  of  such  evident 
eared  if  the  ooart  stniok  it  oat»  mm!  inatruGt 
V.  Maiwr%,    Oal.  680. 

5.  Parol  Evidence  is  Admissiblk  for  ths  Id 
of  a  contract  for  the  sale  of  land  where  thex 
of  the  parties  on  the  face  of  the  contract. 

d.  Evidence  of  Scrroundino  Ci&cvbsstances- 
der,  the  surrounding  oircamateneeB,  aach  ae 
dk>thing  of  the  person  killed  w^ere  £ouad»  m 
People  V.  Maiort,   CaL  580. 

7.  The  CiROuxffiANOBS  SuRRovsri>XKa  xas  K? 
be  shown  by  parol  evidence.  HML^  tUerefo: 
tract  was  exeented  by  a  wossjui  in,  \i»ie  o-wx 
show  that  she  executed  the  same  sks  axx  ex.« 

8.   SbOONDAAT  ErXDEHOB  ov  THX    COZTTSKTS      • 

admissible  upon  proof  of  the  loaa   of  "the 

QalUck,    Or.m. 
0.  An  Authenticatbd  Coft  of  tjkk  J^boor 

of  the  genuineness,  dae  ^x^wntji^nj  sm&cI  d 

Chapman.    Col  86. 
10.  A  Copt  of  a  vortboomino  Bo2rx>  xb  Jld^o,  \ 

of  the  original  and  the  oorrectnasa    o£  t 


tl«  Ter  CbtTUT  Mat  o#  fn  Own  MckAov  Puvwt  ttts  LnBOiyvcfnNMf  of  ifnlwut  tos* 

insoD/,  ahboogh  no  ol^egtioft  i*  mide  tlieralD  by  Ae  opponte  nda.    PeopU  t,  TVir- 

0O<f .    Cat  480. 
12.  Tax  C^UBT  KAY  OAunoM  A  WiiHiittr  mn  to  Ofrrm  BvimwK  of  Paioib  baaed  on 

knowledge  dorived  from  hia  dient,  or  by  heuwy  from  othan;  aad  may  iMce  oat 

raeh  eriaenoe  already  giroL    Sveetmr  v.  DoMm,   CaL  145. 
19L  Trx  RcjxonoN  of  Imhatuoal  Etidxnos  ia  not  error.    Id, 
14  Ciboes-EXAHnrATioN  icay  Includs  TttB  OitiaiirAL  Oomflaint,  altkoof^  an  amended 

complaint  has  bem  filed.    Id,  * 

15.  Erbob  in  Overruling  an  Objicvion  to  a  QirssnoN  Abkmd  a  Witnxss  cannot  be 

taken  advantage  of  when  the  answer  was  favorable  to  the  appellant     Jd. 

l(t.   A  MORTQAOB  KJLtCVTKD  BY  THE  DEFENDANT  BCAY  BE  iNTRODtOXD  IN  EvXDENCfX  in  an 

action  to  reform  a  snbeeqnent  deed,  when  the  two  instramenta  form  parte  of  the 
aame  tranaaotion.    Id. 

17.  In  Such  Action  the  Sgbivxnxr  mat  TEanrT  as  to  the  Data  Furnibrb]^  Him  for 
drafting  aaoh  mortgage,  and  that  he  had  compared  the  aame  with  the  dakL    I<L 

18.  The  Court  hab  Discretion  to  Refuse  a  Further  Examination  of  the  aame  wit- 
neaa  on  a  point  on  which  ho  has  already  been  examined.    Id. 

Id.  When  a  Defendant  is  a  WrrNESs  in  his  Own  Behalf,  the  court  may  inatmct  the 
'  jury  that  ia  weighing  hia  evidence  they  mnat  oonaider  the  dicomatanoea  nnder 
which  he  teatified,  and  hia  intereat  in  the  reaalt^    ^^^  ▼•  Wheeier,     CcU,  70. 

20i  An  Instruction  as  to  the  Credit  that  Should  be  Given  to  a  Witness,  and  one 
that  the  aame  weight  ahould  be  given  to  the  teaiLraony  of  defendant  when  corrob- 
orated aa  to  that  of  any  other  witneaa,  invades  the  province  of  the  jury  and  ia 
properly  refoaed.    People  v.  Pknoih,    Idahoy  809. 

EVIDEKCBr 

2L  Imkatkbxal  DiscKEPANOiES  IN  Testimont. — ^An  inatmction  that  "immaterial  dia* 
crepanciea  between  the  testimony  of  witneaaea  to  the  aame  point  do  not  neoeaaaiily 
ahow  thai  one  had  awom  falaely,  and  yon  (the  jury)  ahould  not  regard  mere  alight 
variances  between  witneaaea  aa  showing  that  they  have  not  spoken  the  truth"  is  er- 
zoneona,  aa  auch  variancea  may  be  sufficient  to  enable  the  jury  to  determine  the  do- 
gree  of  credit  to  which  each  is  entitled,  and  answer  such  purpose  equally  as  well  aa 
contradictions  of  a  scraver  character. — StcUe  v.  Swayze.     Or,  669. 

2SL  RzrusAL  to  Admit  Immaterial  Testimont,  and  striking  out  auch  testimony  if  al- 
ready admitted,  is  not  error. — iMchman  v.  BameU,     Nev.  259. 

28.  B^nTSAL  OF  THE  CouRT  TO  ALLOW  A  WITNESS  TO  TeSTIFT  TO  CERTAIN  DECLARATIONS 

and  conversations  made  by  and  between  the  parties  to  the  action,  althou^  errone- 
oua,  will  not  warrant  a  reversal  when  the  defeated  party  was  not  prejudiced  there- 
by.—JTeffey  V.  FUzeU,     Oal  182. 

24.  Bjs-openino  of  Case. — After  the  testimonv  in  a  criminal  case  haa  doaed,  and  the 
opening  argument  for  the  proaecution  haa  begun,  it  is  a  matter  of  discretion  with 
the  court  whether  it  shall  allow  the  defendant  do  re-open  hia  caae,  for  the  purpoae 
of  introducing  evidenee  on  hia  plea  of  onoe  in  jeopardy,  aa  to  whiehno  ovidanee  nad 
been  ffiven. — People  v.  Boee,    CaL  291. 

25.  In  A  PRoeRcunoN  for  Larcent,  Bvidbncb  of  a  fact  which  tenda  to  connect  the  de- 
.   fendant  witii  the  taking  of  the  property  named  in  the  information  ia  competent^ — Id, 

2^  Introduction  of  Evidence— Order  of. — ^It  ia  not  error  authorizing  a  revmal  for 
the  trial  court,  after  the  defendant  haa  doaed,  to  permit  the  plaintiff  to  introduce 
evidence  not  in  rebuttal,  if  the  defendant  makea  no  effort  to  contradict  the  aame.— 


CfUy  of  Denver  v.  Dunemore,     CoL  841. 
A  Vi 


27.  A  VXRDICT  OF  THE  JuRT  WILL  NOT  BE  DiBTURBKD  When  the  ovideiioe  IB  cosiflieting.-^ 
Balphr,  Wearif,    Ool^4. 

28*  Verdict  wi^  not  be  Distorbbd  when  there  ia  a  Mbsiantial  cotifliel  of  evidence.— 
Leaky  v.  8,  P.  B,  B.  Co,    CaL  09% 

£9.  JuDOMENT  of  THE  LoWER  GouRT  RBvftstD  tipon  A  Totieiw  of  the  erldenoa-^irar- 
<fa  V.  Vki&r  MUX  and  Mining  Company,    Herf,  066L 

90l  An  Order  Grantino  a  Hew  Trial  will  not  be  bever8KD  when  thiore  iea substan- 
tial conflict  of  evidence. —Doo&'t^  et  al  v.  Woodcock  et  oL    Oal,  897. 

tL  When  an  Objeohon  to  cebtain  EviDENCt  as  Inooupbvbnt  ia  overruled,  it  cannot 
i^waya  be  nreaumed  that  if  Uie  ruling  had  been  amnat  the  offered  evidence^  the 
party  offemg  it  might  not  have  proved  the  same  fact  hf  oUier  evidettoSb — ^/d 


9M  Indus. 

Sm  Aoooukt  Staxbd,  1,  8,  4;  Atpbal^  99,  40,  43,  46;  Bnj.  ov  ExcBPnom,  2;  Gas- 
CMLLATiov,  2,  3,  6 ;  Vmkd,  6,  8;  DxNVut  Town  Sizb,  2;  Dbposetuub,  1;  £iiiHm 
Domain,  4;  Equjtt,  1;  FutrnvQa,  8-13;  Fobobbt,  2;  Injunotiqn,  4j  Mobnaob, 
1-^;  New  Tbjeai^  8<11s  Bobbxrt,  3;  Sjxbs,  iSw 

EXCEPTIONS. 
Sm  Bill  ov  £xcbftion& 

EXECUTIONS. 

1.  Two  Hobws  used  bt  a  Judgment  Dxbtoe  in  Car&tino  on  aFabm  abb'Exkmr 
from  exeoation,  although  their  owner  does  not  devote  himself  ezdnaively  to  ha»- 
bandry,  and  may  sometimes  use  them  for  porposee  other  than  that  of  ^**'"«"g  Jf e- 
Cue  Y.  TunsteouL     CaL  896. 

See  Homestead,  4-6;  Pledge,  2 ;  Sutplekemtabt  Pbogbbdinq& 

EXECUT0BJ9  AND  ADMINISTRATORS. 

1.  Cause  or  Action — ^When  and  Wskbb  it  Abises. — A  cause  of  action  given  by 

statute  to  an  administrator  to  recover  damages  for  the  death  of  his  intestate,  arises 
out  of  such  death  and  where  it  occurred,  ana  not  tUe  appointment  of  tiie  adminis- 
trator or  the  place  where  it  was  made. — Lung  CHiung  v.  N,  P.  By.  (Jo.  {U.  S.  DiU, 
Ct.)    Or.  88. 

2.  Neither  an  Executob  nor  AdministratoIi  is  Liable  to  Process  of  ganish- 

ment;  nor  can  an  allowed  and  approved  claim  against  the  estate  of  the  deceased  be 
levied  upon  and  sold  under  an  execution  against  the  claimant. — Norton  Ex'r  tU.  v. 
Hay  don,     Nev.  41. 

3.  Probate  Courts — Actions  against  Administrator. — Whether  a  probate  court  has 

jurisdiction  of  an  action  at  law  to  recover  a  judgment  against  an  administzator, 
and  to  enforce  the  same  by  execution,  qucere. — Pirea  Aam'r  etc.  v.  GalUgos.  N. 
M.  423. 

4.  Purchase  of  Trust  Estate  by  Executor  of  Cestui  Que  Trust. — The  maker  of  a 

pronussory  note,  secured  by  a  trust  deed  of  land,  which  authorizes  the  trustee  to 
seU  such  lands  upon  a  default  in  the  payment  of  the  note,  can  not  object  to  a  pur- 
chase  at  such  sale  by  the  executor  of  the  beneficiary  under  tiie  trust  deed, when  audi 
purchase  resulted  greatly  to  his  advantage. — During  v.  Nehon,  C6L  110. 
&  Substitution  of  Administrator— Mandamus  to  Compel. — Mandamus  does  not  lie 
to  compel  the  substitution  of  an  administrator  in  the  place  of  a  deceased  plaintiff, 
and  to  obtain  a  re-trial  of  an  action  in  which  a  juo^ent  of  non-suit  was  en- 
tered after  the  death  of  the  plaintiff.  Such  judgment  is  not  void  on  ita  face,  and 
should  be  set  aside  before  an  application  for  mandamus  is  made  by  the  adminia* 
trator. — EUiot,  AdminUtrcUor,  etc  v.  Paitrson^  Jwige^  etc     Cat  376. 

See  Estates  ov  Deceased  Persons;  Estoffel,  2;  Guardian  and  Ward^  1«  3, 

EXHiBrra 

See  EvuvBNGE,  2. 

FERRIES. 

1.  Ferries,  Juribdiotion  of  County  Court  to  Estabuse. — ^The  primary  object  of  tiw 
statute  conferring  jurisdiction  upon  the  county  courts  to  establish  roads  and  license 
ferries  for  the  transportation  of  persons  and  property  across  straams,  which  obatmct 
land  travel  using  public  ways,  is  to  secure  the  public  aocommodacioB.  For  the  at- 
tainment of  tibia  end,  but  as  subordinate  to  it,  when  a  ferry  franchise  is  granted, 
tiie  right  to  take  lawful  tolls  is  conferred  as  an  equivalent  for  the  obligations  to  ao- 
oommodate  tiie  traveling  public  Although  the  taking  of  such  tolls  is  pritatijur%$f 
and  incident  to  the  franchise,  a  ferry  is  publiea  juris,  and  cannot  be  created  withont 
a  license,  and  is  a  thing  of  public  interest  and  use.  It  can  oiUy  exist  in  oonnaetioa 
with  some  highway  or  place  where  the  public  have  ri^^ta.  The  grant  of  a  fenr 
franchise  over  a  stream,  to  and  from  a  place  where  there  is  no  highway,  or  in  which 
the  puUic  have  no  rights,  would  be  void  and  inoperative.  Momigomery  H  al  r. 
JiuUnomah  Railway  Company,    Or,  640L 


Ikdbx.  986 

%  Ths  Saio— PaiviLaaaB  QbAwtmd  bt  Lionr8m.^Whai  the  county  court  luui  exer* 
ciMd  its  JQxisdiotioii  by  enaiting  a  Uoenae  for  a  ferry,  and  a  f en^  is  estab]ithed« 
forming  a  connecting  ImK  in  the  pnblie  highway,  it  has  exliansted  its Jorisdiction  as 
to  such  highway  or  places  connected,  whifo  svch  franchise  exists,  onch  franchise 
gives  to  the  person  Iioeosed  the  exclusive  privilege  of  transporting  all  persons  and 
property  between  such  places.  The  coanty  court  cannot  establish  another  ferry  be- 
tween such  places  or  highways,  or  between  places  just  outside  of  or  beyond  thcon, 
designed  to  accommodate  the  same  traveling  pubUe,  without  violating  tne  exclusive 
privileges  secured  by  the  franchises  granted  to  the  ferry  already  estaDHshed.     IcL 

3.  Sals  of  Fsrrt  Licbnsb. — Whether  a  ferry  license  can  be  assigned  without  the  con- 

sent of  the  granting  power,  and  whether  the  county  court  granting  the  license  has 
power  to  give  such  consent,  queers.  If  such  assignment  is  void,  the  right  to  object 
to  the  same,  and  to  the  exercise  of  the  franchise  by  a  perty  to  whom  it  was  not 
orig^naliy  mranted,  can  only  be  exercised  by  the  state  officers  in  an  appropriate  pro- 
ceeding,   id. 

FICTITIOUS  GRANTEE. 
See  Dbed,  9. 

niroiNoa 

1.  Ths  FtmoTNOS  &H0t7Li>  bs  Cohrned  to  the  contested  facts,  and  determined  from 

the  evidence.  Pindings  as  to  facts  admitted  by  the  pleadings  are  unnecessary. — 
MUes  v.  McCaUan,     Ariz.  689. 

2.  FiNDncQ  OP  Fact,  whbn  EsaxNTXAii. — ^Under  sea  180  of  the  practice  act  in  trials  of 

issues  of  fact  by  the  courti  written  findings  of  fact  and  conclusions  of  law,  separately 
stated,  must  be  made  and  filed  before  any  judgment  can  be  entered.  Such  findings 
are  the  foundation  for  the  judgment,  and  are  as  necessary  to  precede  it  as  a  verdict 
in  case  of  triaJ  by  a  jury.  In  the  absence  of  finding  were  is  no  presumption  that 
the  judgment  is  sustained  by  the  evidence,  when  the  issues  are  tried  by  the  court — 
Reich  V.  RebtUUm  S.  Min,  Co,     Utah,  451. 

3.  JUDGMSNT  RSVSBSED  FOB  FaILUBX  TO    FiND    OK    A    MaTSRIAL    IsSUS.  — ffaweS  V. 

Cfreen,     Cai.  367. 

4.  Failttrb  to  Find  upon  a  Material  Issttx  is  Ground  for  Reversal  —  In  the 

ABSENCE  OF  FINDINGS,  the  appellate  court  will  presume  that  the  same  were  waived, 
unless  the  contrary  appears  by  a  bill  of  exceptions.  This  presumption  cannot  arise 
where  the  lower  court  filed  a  writing  designated  as  its  "decision,  and  intended  to 
be  a  finding  upon  a  material  issue. — Kimball  v.  Stormer.     Cal,  371. 

5.  Failure  to  Find  on  all  Material  Issues  cannot  be  taken  advantage  of  in  the 

appellate  court  unless  there  has  been  amotion  in  the  court  below  to  maxe  additional 
findings  to  meet  the  omitted  issues. — Eakin  v.  McCraUh.     Wash.  786. 

6.  Failure  of  a  Referee  to  Find  upon  an  Immaterial  Issue  as  to  fraud  is  not 

error.— TFiBidww  v.  OalUck,     Or,  537. 

7.  Erboneous  Findino  of  the  Coubt  on  an  Immatbbial  Issue  will  not  warrant  a 

reversaL — Sweetser  v.  Dobbms.    Cat  145. 

8.  Finding  of  Jubt — Weight  of  Evidence. — A  verdict  of  a  jury  will  not  be  dis- 

turbed on  the  ground  that  it  is  contrary  to  the  weight  of  evidence,  although  the  tes- 
timony of  tiie  greatest  number  of  witnesses  was  opposed  to  such  verdict,  unless  it 
appears  that  the  jury  acted  so  unreasonably  in  weighing  the  testimony  as  to  suggest 
a  strong  presumption  that  their  minds  were  swayed  by  passion  or  prejudice,  or -Siat 
th^  were  governed  by  some  motive  other  than  that  of  aoing  justice.  Qrten,  Adm'x, 
V.  Taney.    Col.  531. 

9.  Findings— CoNFLicrr  of  Evidxnce.— If  the  record  discloses  a  substantial  conflict  of 

testimony  upon  a  material  issue,  the  appellate  court  will  not  interfere  with  the  find- 
ing of  the  jury  thereon,  although  they  accepted  the  testimony  of  one  witness  as 
against  those  of  two.  Where,  liowever,  sucn  finding  is  unsupported  by  the  testi- 
mony of  any  witness,  the  judgment  will  be  reverse£    Ra/nkm  v.  7%j7np9on  et  al. 

Col  87S.  ^__ 

10.  Finding  of  a  RxrxBXB  will  not  be  Reviewed  on  appeal  when  there  is  evidence 
to  sustain  it     WUBams  v.  OdUiek.    Or.  587. 

11.  FnTonro  of  the  Loweb  Ooubt  will  not  be  DnrruBSED  when  tbere  is  evidence 
to  support  it.    Baker  etiAr.  MeAJUsier.     Wash.  69a 

"1%  FzNDiNo  OF  THS  JuBT  WILL  NOT  BB  DiSTUBBBD  when  the  evidence  is  oonffioting. 
Oojfinan  v.  ^rovm.    Coi  96.    f  e%  v.  FUzele,    Cal   181    HaUack  v. 


at0  h^K^ 

IS.  FlKDDlOB  SSLD  SuPP^MaTBD  B¥  RB  KviPHHCS.     Oa2fill0  ▼.  Fro&L     Qd.  480. 

14  FiK]>uio»«-Si7moisHCY  OF. — 1|»  an  »cikm  to  set  iwtde  « Ji»le  oo  tiiegroiiiidof  &;puid, 
where  the  court  finds  en(m|^h  to  Avoid  the  MUe»  it  it  nnneceasexy  to  find  more,  al- 
though everything  alleged  in  r«gajnd  to  such  transfer  is  not  found  on.  Ohleytr,  A§- 
tiffnetf  cte.,  V.  Bw^oe,     CaJL  142. 

15.  ^NI>INOS  OF  A  JU&Y  ON  SpCCIAL  IbSOSS  SUBMITTED  TO  TqEM,  in  SO  sctioii  foT  the 
refoimfttion  of  a  deed  for  »a  alleged  mistake,  are  merely  adviMiy  to  the  court  If, 
in  such  action,  the  court  files  findings  as  to  all  the  facia  in  issue,  in  which,  after 
recitiBg  that  a  jury  had  been  empaneled  to  try  sfweisl  issues,  and  had  rendered  a 
verdioC  it  is  statsd,  '*  Now,  from  said  verdict  and  the  testiinooy  adHucerJ  iu  said 
ea^se^  sfter  due  consideration,  the  court  finds  the  foUowii^;  facts,"  s  judgment 
entered  upon  such  findmgs  will  not  be  reversed  for  an  erroneous  instruction  to  the 
jury  as  to  the  character  of  the  evidence  necessary  to  warrant  the  xeliaf  aiked. 
SweeUery,  Dobhins,     Cat  145. 

16.  FiMDiNOS  OF  Jury  in  Equitablb  action — Settino  Aside  Verdict. — The  findingi 
of  a  jury  on  issues  submitted  to  them  in  an  eq^uitable  action  are  advisory  only.  The 
court  may  set  aside  such  verdict  and  find  the  facts  itself.  JohnKm  HaLr.  Powart, 
Col.  740. 

17.  Amendment  of  Findings. — When  trial  is  by  the  court,  the  court  may  mt  any  time 
before  judgment  amend  its  finding  of  facts,  notwithstanding  a  motion  for  a  new 
trial  has  been  made.     Calhoun  v.  OtUUand,  AdmW^  etc.     Wash,  285. 

18.  Supreme  Ck>uRT  can  not  Infer  One  Fact  from  other  Facts  Fouhd. — The  enlv 
inferences  which  it  can  draw  from  the  findingn  are  inferences  of  law.  De  CeU»  et  al 
V.  Porter  et  al     CaL  144. 

19.  Judgment  in  ]>b  Cbus  y.  Porter,  1  West  Ck>A9T  Rep.  575,  Modified  as  is  ths 
date  from  which  interest  should  be  allowed.     Id. 

20^  A  Finding  that  an  Action  was  Coioienced  and  that  Judombst  theran  was 
*'  duly  given  and  made,"  includes  a  finding  of  &ct8  necesssry  to  give  tiie  eourt  juris- 
diction.    Wetmore  v.  Ilupe.    Col,  885. 

See  Adverse  FoonsuoN,  S ;  New  Trial,  2 ;  4. 

FORCIBLE  ENTAT  AND  DETAINER. 

1.  Forcible  Entry  and  Detainer— Appeal  from  County  Coukt. — ^An  action  under 

the  forcible  entry  and  detainer  act,  originally  brought  in  the  justice'a  court,  and 
thence  appealed  to  the  county  court,  can  not  be  taken  to  the  supreme  court  on  ap- 
peal It  must  be  taken,  if  at  all,  on  writ  of  error.  Such  action  does  not  involve 
any  question  as  to  the  title  to  land.     BramUxbura  v.  BeiikmoHy,    Col.  774 

2.  The  Same— Ejectment.— The  statutorjr  action  of  /oroible  entry  and  detainer  has  not 

been  enlarged  by  aection  267  of  the  civil  oode.  Such  section  does  not  abolish  aB 
distinctions  betwesn  that  action  and  the  action  of  ejectment    Id, 

FORFEITURE. 
8ee  Dbbd,  & 

FORGERY. 

1.  Fobqeet— Indictment,  Supiicienct  op.-r-Under  the  latter  clause  of  Section  775  of 

the  general  statutes,  an  indictment  lor  iorgery  is  sufiicient  which  charges  that  the 
defendant  "did  counterfeit  and  forge  the  hsndwriting  of  another  to  a  certain  prom- 
issory note,  dated,  etc,  for  the  sum  of,  etc,  with  the  intent  to  damage  and  defraud 
such  person,"  etc.  Such  indictment  need  not  set  out  a  copy  of  the  instrument  upon 
which  thefoigery  is  predicated,  nor  charge  the  act  to  have  been  done  falselj  or 
feloniously .r—CWiffi  v.  PeopUf  etc    Col,  528. 

2.  The  Same— EviDENos  oe  Passino  Forged  Instrument— Intent.— Under  sudi  in- 

dictment e^ence  that  the  defendant  uttered  or  nassed  the  instmmestt  forged,  for 
the  purpose  of  raising  money  thereby,  is  admisaible,  as  tending  to  shoir  the  intent 
with  which  the  handwriting  was  forged.  Id. 
Sk  The  Same— iNOTRUcmoNS.— The  court  instmctodtha  jury  "that  if  th^  bdaeved 
from  the  evidence  that  the  defendant  signed  the  nam^  oUimed  to  have  been 
forged,  to  the  note  in  avidanoe^  with  the  intention  of  obtaining  money  thereon,  and 
did  obtain  money  thereon*  they  should  find  him  guilty.  Held,  that  such  chai^  was 
erronaoua,  because  it  emitted  to  instruct  the  jury  that  they  moat  also  believe  that 
sncksigping  was  forged  or  counterl^ted,  jutd  with  imtent  to  4aiDi^  or  defraud.  Id, 

8ee  CANCELLATIORy  1. 


JaiMii&  MIT 

h  Av  IsxttCQitNT  Jfon  FORKiCATioir  18  SvmcwxT  THAT  OsAiu»B  that  fhe  defen^jtnl 
ftnd  a  OQjrtun  wiosoao  "  did  then  and  there  unlawfidly  liye  toge^er  in  an  open  state 
of  iomication.'*    King  \,  The  People,  etc     Cpf.  S07. 

Z  £nnKHPB  m  a  PAosscirnoN  fob  t'ornicatiom  RsnswiEp'and  lield  to  -establtih  an 
overt  act  on  the  part  of  the  defendant.    1<L 

¥oKiuooKaio  BoxD ;  aee  PAKTm,  1. 

FRANCHISE. 

See  CoRFOBATiOMS,  ^S;  Ferrixs. 

FRAUD. 

L  FoBXOLOSURS  Sale,  How  ATTAf!KBi>  for  Frattd.— A  sale  by  the  tniBtees  of  a  rail- 
road mortgaf^e,  under  a  decree  of  foreclosure,  and  in  strict  compliance  with  the 
terms  thereof,  will  not  be  set  aside  on  jnoit&on  of  a  bondholder  not  a  party  to  ^e  re- 
OQEcL  If  the  trustees  combine  with  others  to  defraud  the  bondholders,  or  any  of 
then),  or  if  they  did  not  act  in  good  faith,  relief  may  be  had  in  a  suit  properly 
brought  for  that  purpose,  in  which  all  the  nersons  interested  are  joined  as  patties. 
Meyer  et  aL,  Trustees,  etc,,  v,  CTtoA,  etc..  Railway  Company.     Utah,  471. 

2L  VonuBLS  Patent  to  Minino  Claim,  Attack  on.— A  patent  from  the  United  States 
to  a  nunii^  claim  may  be  avoided  in  equity  for  fraud,  mistake  or  misrepresentation 
practiced  upon  the  government.  The  validity  of  such  natent,  however,  cannot  be 
questioned  unless  the  facts  constitnting  the  fraud,  mistake  or  misrepresentation  ane 
stated  in  the  pleading*.  Whether  the  United  States  government  is  a  necessary 
Vprt^  to  an  action  to  set  aside  a  patent  on  such  grounds,  gu<are.  Parley's  Parp 
SUoer  Mining  Company  v.  Kerr,     Utah,  432. 

1  Fraui>ulent  Contbyaucb— Besultino  Trust— Dubmibsal  of  Burr.— A  voluntary 
conveyance  from  an  insolvent  debtor  to  his  wife  does  not  create  the  latter  a  trustee 
of  the  creditors  of  the  former.  Such  conveyance  may  be  set  aside  at  the  instance  of 
the  creditors  on  tiie  ground  of  fraud.  A  bul  in  equity  against  such  grantee  to  have 
her  declared  a  tmstee  lor  the  creditors,  and  for  a&  accounting  of  the  rents  and  pro* 
fits  of  the  land  conveyed,  jshonld  not  be  dismissed.  An  amendment  to  the  prayer 
of  aa«b  bill  should  be  allowed,  and  the  appropriate  relief  granted.  Perea  et  at,  Ad- 
minietratore,  etc,  v.  OallMoe,     N,  M,,  423.       

i  Fba.ui>9lsnt  TiuxsFEii — ^EviDENOE  Held  Sufficient  to  Jwnrr  the  finding  ths^t  the 
sale  under  which  the  plaintiff  cliiims  title  was  f  zaudulent  and  void  as  to  his  vendor's 
craditon.     Wideman  v,  Franks.    Cat,  870. 


See  AecovNTBio,  2;  CanoUiLATion,  l-^;  Fonxisa,  U;  Pampm,  ih  Plbaimvo  and 

P&AonoB,  IS,  IS. 

FUGITIVW  PItOM  JUSTICE. 

L  A  Fuomvx  from  Justipe  Chaugsd  wxtka.  FeIiQNT  has  &o  risrht  to  be  heard  on  any 
appeal  made  in  his  behalf.     People  v.  Tremayne.     Utah,  207. 

2.  Neither  an  Order  Forfvxino  a  Defendant's  Bail  for  failure  to  appear  at  the 
trial,  nor  an  order  refusing  to  entertain  a  motion  to  set  aside  the  same  while  the 
defiendaat  was  stfll  «  logifeiw  fram  jvatioe,  Aor  .an  order  direotiag  the  pegrmeot  oi 
the  ioffleited  b«il  inoaey  inio  the  treaMiry  are  Appealable.    Id, 

See  Criionai.  Law  and  Praoticb,  21. 

GEAND  JUBT, 
0ee  f iTBJ  AND  JtTEOBS :  Orxmiiial  Lav  AJiD  PBA4nioi»  8, 4»  6,  il»  la 

GUARDIAN  AKD  WABD. 

L  The  Dibtkict  Court  has  Jurisdichon  of  an  Action  for  an  aooonnting  brought  by 
a  ward  against  the  executor  of  his  deoeaaed  goardian,  although  snoh  guardian  was 
appointed  in  another  stata     Ong  y.  WMppte,  theetrntor,  etc,     iVash.  7Sw. 

fL  Guardian  and  Ward— Settlehent  of  Aooowmxb.— When  a  ward  attains  its  major- 
ity, the  office  of  gusdrdian  ceases,  and  it  is  the  duty  of  the  latter  to  exhibit  to  the 
probate  coort  ana  settle  his  aooonnt  with  the  ward.    Such  accounting  should  only 


088  Ixjyn. 

inelnde  tnnsMtioiifl  during  the  wwd's  ndnorihr.  TnnflactioDfl  sabseqiieot  tberebo 
moBt  be  Mttled  in  an  action  at  law.  In  re  Augier.  CaL  876. 
S»  Acxx>t7NTiNO  BT  ExxouTOBB  ov  DiGXASBD  GvARDtAH.— Tlie  execatcm  of  a  dceaawd 
goardian  have  no  authority  to  pieeent  aneh  guardian's  aoooont  with  hia  waid  to  ths 
probate  ooort  for  aettlenent,  nor  has  the  ooart  anthority  to  receive  or  act  vfRm  ii 
Bnch  settiemsnt  can  only  be  had  in  a  ooort  of  equity,  by  a  prooeeding  agamil  the 
ezecaton  of  tiie  deoeaaed  goardiaa  and  other  necessary  parties.    Id> 

HABEAS  COBPUS. 
8ee  Obdonal  Law  and  Pbachcb,  18. 

mOHWAYa 
Bee  Stbsrb  Ain>  HmHWATBL 

HOMESTEAD. 

1.     A  HOMBSTXAD  FOB  THB  UsB  OF  THE  SURYlVINa  WiTB  OF  A  DiOEDERT  Can  not  be  SSfc 

apart  onder  section  1465  of  l^e  Code  of  CivU  Procedure,  so  as  to  indade  *  put  of 
the  separate  estate  of  the  decedent  when  there  is  common  property. — AuUc  <f 
Lard,  dececued.    CaL  129. 

2.  A  FiNDiNO  THAT  CERTAIN  PABCELS  OF  Land  OF  A  Decedbnt,  which  his  widowpajB 
may  be  set  apart  to  her  as  a  homestead,  could  not  be  divided,  will  not  be  snsteiiied 
when  the  allegations  of  the  petition  for  the  homestead  show  the  contrszy.    /i . 

3.  When  there  ib  No  Valid  Homestead  in  ExIktengb,  an  order  of  the  Court  settiqg 
the  same  aside  to  an  insolvent  is  a  nullity.     Matzen  v.  Shaeffer,    CaL  126L 

i.  HomsTEAD — ^EziETiNO  INDEBTEDNESS — ^EzEiCFTiON. — A  debtor  may  dedsre  a 
homestead  upon  his  property,  so  as  to  render  the  same  exempt  from  eEecntian  ss 
against  an  existing  mdebteoness  which  has  not  been  reduced  to  judgment  nor  be> 
come  a  statutory  fien  ujpon  the  exempted  premises  by  attachment  or  otherwise, 
although  the  effect  of  allowing  the  exemption  will  be  to  leave  the  debtor  inaalveiii 
—domett  €t  al  v.  Ki^ht  et  aL    Col  864. 

&  Homestead  Statittbb,  CoNsntacnoN  of.— Homestead  exemption-  is  entirely  a 
creature  of  statute^  The  statutes  authorizing  it  are  not  in  derogation  of  the  coss- 
mon  law,  for  at  common  law  the  creditor  had  no  right  to  eeU  the  debtor'a  lami 
Such  statutes  should  be  liberally  construed.    Id, 

6.      CONVETANCB  BT  DeBTOB  OF  HoMBSTBAD  IN   CON8IDE8ATION  OF  FOTUBX  SUFFOBX.— 

A  conveyance  by  an  insolvent  debtor  of  his  homestead,  the  value  of  irindi  is  Issi 
than  that  allowed  by  statute,  is  not  void  as  against  an  eyistiug  genenl  creditor, 
although  part  of  the  consideration  for  such  conveyanoe  is  an  agreement  on  the  part 
of  the  grantee  to  aid  in  the  future  support  of  the  grantor.    Id, 

m 

HOMICIDE. 
See  Mubdbb  and  Manslavohxbb. 

HUSBAND  AND  WIPE. 

L  OoMMiTviiT  Pbofebtt->Httsband's  Power  of  Dnposmoii  otvb. — Suheeqaeat  to 
the  husband-and-wife  act  of  1879,  a  husband  cannot  enter  into  a  valid  ocsfcUaet  for 
the  sale  of  community  property  without  his  wife  joining  therein.  A  vendee  under 
such  contract,  with  knowledge  that  the  subject  matter  uereof  was  oommQiuty  pno- 
erty,  cannot  recover  damages  for  the  husbsod's  failure  to  oonvej.  JffAjfoks  v.  Jiocv- 
soii.    Weuh.  78a 

2.  Win's  liiABiLiTT  FOB  Oooss  SoLD  FOB  FAMILY  UflB.— A  wifs  oaDBOt  be  held  fiaUe, 
under  section  10  of  the  act  of  1878,  in  an  ordinary  action  for  oooda  sold  and 
ered,  when  such  goods  were  sold  upon  the  order  of  tiie  hushanio,  althoo^  l^e 
were  devoted  to  tamily  use.    Smilh  v.  Sherunn.   Or.  813. 

HYDRAULIC  MININQ. 
See  InjunoixoKi  2. 


Ikbbz.  989 

1.  I9XIIAH  RKDnTAnoNB— Lahm  ov,  WHWHiEii  EHBRACon)  iif  TiSBiTOBT.— None  of  the 
Iftode  embnced  within  the  bonndaries  of  Idaho  tenitory  are  excepted  out  of  aaid 
territory  by  the  provisiotti  of  Motion  1  ot  the  organic  act,  except  each  as,  by  the 
pnmaiona  of  {we-existing  treatiee  with  Indian  tribee,  were  not,  withont  the  oonaent 
of  ench  Indian  tribee,  to  be  included  within  the  liniits  of  any  ttato  or  territory. 
Utah  A  Northern  RaUway  Company  v.  Fisher,  Assessor,  etc   Idaho,  ISO. 

8.  At  tbx  Tm  or  ths  Paibsaos  or  the  Qboanic  Act  or  Idaho  Tebjutokt,  no 
faeaty  existed  between  the  United  States  and  any  Indiwi  tribe  providing  that  the 
lands  embraced  within  the  Fort  'Hall  Indian  reservation  should  not,  without  the 
consent  of  such  tribe,  be  included  within  any  state  or  territoiy ;  such  lands,  there- 
fore,  became  part  of  Idaho  territory  upon  the  passage  of  said  oraanic  act,  March  3, 
I963j  and  have  not  since  been  withdrawn  from  or  excepted  out  ofsaid  territory.  Id. 

SL  The  Fobt  Hall  Indian  Rbbsbtation  bkno  a  Paet  or  and  Inclttded  within  Idaho 
TsBRTTOBT  and  Oneida  county,  the  property  of  the  Utah  k  Northern  Railway  Com- 
pany situated  tiiereon  is  subject  to  taxation  for  territorial  and  county  purposes.   Id, 

See  MuBDSB  and  Manslavobtsb,  20l 

INFORMATION. 

CoNsmnrnoNALrrT  or  (note),  296L 
j3ee  Cboonal  Law  and  TKAcncE^ 

INJUNCTION. 

L  Wsxr  or  Rxtobw;— An  Ex  Paste  Order  roR  an  Injungixoh  cannot  be  annulled  on 
a  proceeding  for  a  writ  of  review,  because  an  appeal  lies  from  the  order  granting  the 
injunction.    Ookien  Oate  Coneotidated  Sy,  AT.  do.  ▼.  Syperior  Court    Cal  736. 

1  Injunction  Suspendino  Working  or  Htdraulio  Mines— An  Ex  Parte  injunction 
restraining  a  hydranUo  mining  corporation  from  oonductiuff  its  basiaess  in  a  manner 
injurious  to  the  plaintiff  is  not  void,  although  granted  without  notice  to  the  defend- 
ants Such  injunction  does  not  suspend  the  general  and  ordinary  business  of  thi 
OQvporation.    Id, 

3b  Service  or  In JUNCTiDH — ^Retitrn  or. — An  affidavit  of  the  servioe  of  an  injunctioQ, 
which  states  that  the  same  was  personallv  served  upon  the  superintendent  and 
wmn^"g  agent  of  the  defendant,  is  prhnajaeie  evidence  of  such  fact,  although  the 
affidavit  subsequently  states  that  the  affiant  is  informed  and  believes  that  tlie  per- 
son  served  was  such  superintendent  and  agent.    Id. 

i.  'tsM  SAMm— Review  or  Evidence  or  Service  or  Injunction  on  Obbxiorark. — Con- 
ceding that  the  supreme  court  will,  on  an  application  for  a  writ  of  oertiofari,  look 
into  the  i^davits  used  on  a  motion  to  quash  the  service  of  an  injunction,  when  the 
jurisdiction  of  the  court  to  which  the  writ  iwues  depends  upon  such  evidence,  still 
when  such  evidence  is  conflictiiig,  it  will  be  held  that  the  lower  court  had  junsdic- 
tioiL     Id, 

5.  NonoE  or  Injunction — When  not  Served. — A  defendant  aoainst  whom  an  injunc- 
tion has  issued,  who  has  actual  notice  thereof,  will  be  bound  thereby,  although  the 
same  is  not  served.     Id, 

&  Ah  IjuuNonoN  need  not  be  Served  bt  a  SHERirr ;  it  may  be  served  by  aagr  person 
anthoriaed  to  serve  a  summons.     IiL 

7.  Iejukotion  Against  Execution  or  SnERirr's  Deed. — A  complaint  in  an  aotion  to 
enjoin  a  sheriff  htnn  executing  to  the  imrohaaer  a  deed  to  oeriain  reel  property, 
alleged  to  belong  to  the  plaintiff,  and  to  have  been  sold  as  the  peopertgr  ox  a  third 
person,  under  an  execution  agaiuat  him,  Ib  fatally  defective,  udmss  the  existence  of 
the  judgment  under  which  flush  execution  issued  be  avened. — Sthtnj^  t.  Boughtont 
Sheriff,  etc    C^  89a 

See  Easement,  4 ;  Taxation,  6-12 ;  18 ;  Water  Rtqms^  KX 

INSANE  PERSONS. 

1.  iNSTBUonoNB  ooHCERNiNO  Insanitt,  ir  ERRONEOUS,  Will  001  siitiuniae  a  reversal 
when  there  was  no  evidence  that  the  defendant  waa^inMoa  J\opfeT.  Wheeler. 
CaL  70. 
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INgOl»TINeY. 

1«  Jinnsiecnoii  ix-a  PBocavBorcKev  iHvoi^uiitiAT  Insolvini 
Yic9  of  a  Qopy  of  the  ptttitum  ol  tke  orediton  and  the  k 
debtor..  InraoJi case  oo  notice  to  oreditonuieqmredi 
Auignee^  eU,,  v.  Bwice^     GaL,  142< 

2.  Jm  Such  Procbsdxno^  wkbk  it  i>obb  not  Afpbaa  ibom  t; 
the  debts  of  the  petitioning  creditors  were  oreated  after ! 
the  appellate  oonrt  will  praeume  that  they  were  m  iiippoi 
der  appointing  an  assignee  waadnly  msde  and  ^ve&.   / 

3^  A2>jiiDiaiTioN  oor  I2r80i,inur«n^  Ecvbot  on  PofoiNo  Acn( 
trict  ooart  adjudging  the  defendant  in  s  pending  actii 
stagnnff  all  peooeedings^against  him,  dosa  notde^nye  th( 
is  pending  of  jurisdiction,  so  as  to  make  its  mbsequeat 
Barnes,  y.  Fifth  District  Court.    Nt^  690. 

4k  a  FbAUBUUUIT  DiSOHABOX  in  iNSOLySMGY  OAIINOT  EB  TA 

itor  of  the. insolvent,-  when  the  latter  pleads  such  dieeha 
mer,  who  fiiuls  to  allege  that  the  f rand  was  unknown  t< 
tice  of  the  same  at  the  time  of  the  adjudieation  of  tl 
Sehnieder.     Wask  785. 


•A 


IKSTEUCT10N&. 

1.  iNSTBUOnON  PaBTLT   COBMMCr  AND  PaBTLY  lNCOBB£(r 

erroneous  which  contains  one  cozreot  and'  one  incorre 
legal  effect  of  the  OTidenoe,  and  which  teUs  the  jury 
either  preposition  the  verdict  nmst  be  in  •  a  certain  i 
CoL  809. 

2.  iNfiTBDCTTlONS    GiVlQff  AT  THB  BlS^DBBT  OF  A  PaBTY  CK 

of  by  bun.    Ptople  v.  Biggins.     Cal.  887. 

3.  iNSTBUCnONB  TO    A  J0BT  SELOVVD   BB  Of  VXN    WITH   I 

Facts  in  a  oase^  If  the  facts  are  oontroverted,  the  in 
hypothetical.    If  nncontroverted,  the  court  may  ass 

4.  When  the  Chabob  as  a  Whole  States  the  Law  ( 
be  disturbed,  althou^  some  part  of  the  charge,  sts 
inaccuracy  of  ezpveasien  whicn  would  be  subject  to  < 

5b-  iNSTBCcnoNS,  Conflicting  Sbntencbb  in. — Scmten 
read  in  conneetion  with  the  context,  aad  if  the  ins 
read,  fairly  and  correctly  present  the  law  applicable 
not  be  reversed  mereljr  because  ther»  is  an  ap] 
isolated  seateaiMB.  This  rule  applied  to  an  inetruc 
neeessary  to  prove  a  justification  of  a  homicide.     F 

6L   iNOONSIflnSNT  INSTBIZOTIONS  MTILL  NOV  WaRRAKT  A  1 

the  beaten  party' was  not-  prejudiced  thereby.     Scu 
7.  iNSTBucnoNS  UPON  Abstbact  Qubstions  of  La'w 
and  proofo  are  erroneous,  bttt  will  not'  wrarrant  a  r 
to  confuse  or  withdraw  the  material  isntes-  from  tb 
UtaJi  S.  JR.  B,  Co.     Utah  453. 

&,  RXFUaAL  TO  GiVB  lNflrTB0OnONB  ASKBD  18    NOT  BrB 

erly  instructed  upon  all  questions  left  for  their  dc 
Wash.  791; 
9,'  Uktubal  of  thb  CoimTTo  Qrvn  CttrrAiH  Imbtb^tc 
tiie  same  are  given  in  snbstwee;     City  qf  Seattle 

10.  Refusal  to  Qivb  iN&rrRvonoNS  Abkbd  sor  ^wiU  ? 
an  exceptkm  is  taken  te  the  aotion  ol  tlie  trial  oo 
CaL  693. 

11.  iNBTBucnoifs^HjEViKW  on^Apfbal.*— Iwstmctio: 
viewed  on  appeal  when  the  transcript  fails  to  oo 
certificate  that  those  portions  included  thereixi.  i^ 
points  covered  thereby.     Oregon  By,  andt  X^tam^ 

12*  Inskbuctionb. — If  thie  record  of  a  case  on  a.ppe 
and  an  instruction  given  to  the  juiy  be  oorreot 
dence,  such  instructions  must  be  sustained.      JP 


\ 


^  ^1 

I3L  PKACTrcs-^1jr8TRUCTib?rs.-^ln  cEiCr^^  ^jwn^,'  the  court  siionld  give  only  such  in- 
ttractioDa  aa  are  perthient  to  the  evidenca  A.  refnadt  therefore,  tf>  instruct  the 
jDiy  at  to  the  ijreight  to  bo|^ven  to  droumatantial  evidenoe  ia  not  error,  when  there 
traa  no  aucH  evidence  in  the  caae.    People,  etc.,  v.  Ah  Too,    Idaho,  171. 

See  Gbdoiial  Law  anb  FkAonGi»  20»  21;  Insaks  Pxrsoks;  Mubdxb  xsi>  Mah- 

aiiAnofiTSB,  4,  6,  9;  Robbebt,  2. 

INSURANCE. 

1*  Mmasiagst  of  Poucnr  or  IimumAHaB. — ^The  aaaignment  of  a  policy  of  life  insurance 
aa  collateral  aecnrii^  for  advances  nuule  to  a  third  neraon  vesu  the  l^gal  title  to  the 
policy  in  the  assignee.  The  interest  of  the  owner  of  the  policy  only  extends  to  what 
remaina  of  it  after  such  advai^ces  have  been  paid.  Until  sudii  advances  have  been 
paid,  the  owner  of  the  policy>  although  he  is  under  no  obligation  to  repay  the  same, 
M  not  entitled  to  have  it  sunrendereato  him,  or  to  receive  the  amount  cfue  thereon. 
QHbtfon  V.  VwiU.    Col  13& 

INTERPLEADER. 

L  BnX  OV  IirrEBFLKADEB;— COKITJCn^O  CX^AiyS  FOR  RXBT. — ^ATlENANT  AOAINSrWHOH 

TWO  CoNTLicnNO  claims  for  the  rent  due  are  made,  may  institute  a  bill  of  interpleader 
against  such  claimants,  to  determine  their  reai>ective  ri^ts  to  the  rent,  tn  such 
action  the  court  may  determine  the  ultimate  richts  of  the  parties  on  each  side  aa 
between  themaelvea.    SdUuter  v.  J^^arvey,    CaX.  730. 

JUDGMENT. . 

1.  A  ffrmmDon  to  m  Vm al  Mimr  Show  by  tsb  Eittrt  on  thb  Rbcobd,  in  intelliffible 
language,  a  determination  of  the  rights  of  the  parties  to  the  action,  what  relief  has 
bestt  granted,  if  any,  or  that  the  defendant  has  been  dismissed  without  day.  A 
judgment  which  does  not  oonform  to  such  requirements  will  be  held  to  be  introduc- 
toiy  merely.     During  y,  NeUon,     Co.  110. 

Z'  JODOMorr  isr  P&obatk  Coit&t— What  is.— Entries  in  the  docket  of  the  probate  court 
that  complaint  was  filed,  summons  issued  and  served,  demurrer  to  complaint  filed, 
and  tile  entry  of  fees  for  overruling  demurrer  and  entering  default,  with  various 
entriee  of  fees,  do  not  constitute  a  judnnent  for  either  party.  An  appeal  from  such 
a  judgment  to  the  district  court  should  be  dismissed.  Oray^  Sherijr,  etc,  v.  Ceder- 
Mm  et  aU,    Idaho,  172. 

3;  JtmovVNT  bt  Defaitlt  oitt  of  Tkrm.— ^A  judge  of  the  district  court  has  ]X)wer  to 
render  judgment  at  his  chambers,  and  out  of  term,  in  a  case  where  the  defendant  has 
made  defaSt.    Mume  v.  Sehwahaeher  Bros,  d:  Co,     Wash,  799. 

4;  BSTRT  of  JmKJMKNT  IK  Vacatioit. — A  judgment  regularly  rendered  by  a  court  in 
the  taraaasactioii  of  its  judicial  business  maybe  entered  of  record  in  vacation.  Sieber 
▼.  JVtdfcL     CoL  96. 

6.  jTTDOioorr  on  thb  Plxadikgh  in  an  Action  for  Bbxach  of  Cqnteact.— In  an  action 

to  reM>ver  damages  for  breach  of  contract,  where  the  answer  admits  the  material 
all^gfttioas  of  the  complKifkt,  the  plaintiff  may  move  for  judgment  on  the  pleadinffs, 
or  submit  the  question  of  damages  to  a  jtiry.  If  he  adopts  the  former  course,  wiui- 
out  ffiving  evidence  of  damages,  the  court  can  only  award  him  uominal  damages. 
Hanan  v.  OH  et  at  Wash,  ^, 
6l  a  Plaintiiv  is  not  Entitled  to  Judgment  upon  the  Plsadinqs,  when  any  of  the 
material  auctions  of  the  oomplaint  are  denied  by  the  answer.  Beich  v.  'Rebellion 
Bher  Mining  Co,  et  al,     Utah,  451. 

7.  JuDOKcrr  fob  THiPLAlNtlFF  ON  TBB  PLBADIN08  can  not  be  rendered  when  the  answer 

deniea  any  of  thd  material  allegations  of  the  complaint,  or  sets  up  new  matter  cou- 
Btitnting  a  defense.    Miles  et  al  v.  McCaUan  etoL    Ariz.  689. 
&  GopAsmsRSHiF  Debt,  Meiioek  of  in  Judgment  against  Oks  Partner,— The 

Shdntiff  sued  the  defendant  in  error  and  several  others  on  a  partnership  note.  The 
efendant  in  error's  co^efendants  defaulted,  and  judgment  was  rendered  against 
them.  Afterward,  and  before  the' trial  against  the  defendant  in  error,  the  plaintiff 
voluntarily  amended  his  complaint,  so  as  to .  abandon  the  note  and  rest  the  action 
entirelV' upon  the  original  indebtedness  represented  thereby.  The  trial  was  had 
more  tluin  two  years  after  the  default  judgment  was  entered,  and  after  several  terms 
of  the  court  had  intervened.  Held,  that  such'  default  judgment  was  a  bar  t6'  the 
oontinnaikoe  of  the  action  against  the  defendant  in  error,  and  should  not  be  set  aside 


942 


IlDU. 


at  the  request  of  the  plAintifi^  and  thit  the  court  had  uiUi 
under  section  146  of  the  code  of  civil  procedure.  Ex\ 
Ford,     Col.  624. 

9.  The  Payment  of  a  JuDOiiENT  icay  Opebati  as  an  Equt! 

same  to  the  party  making  the  payment,  iJthoQghthe  jud}; 
Lquity,  however,  will  not  keep  such  judgment  alive  to  tl 
bo.ta  fide  i>urchaser8  of  the  premises  on  which  it  was 
same  when  it  appeared  of  record  that  the  lien  had  been  <: 
knowledge  of  any  equities  existing  in  favor  of  the  pi 
judgment.     Persons  v.  Skater  et  aU.    Col  128. 

10.  Plaintiff  in  an  action  of  Ejectment  is  Bound  by  , 
action  between  his  grantor  and  the  present  defendac; 
titles  to  the  land  in  controversy  were  put  in  issue.    £iai; 

11.  Judgments  Kcoctlaely  Entered  are  Beyond  the  Con 
piration  of  the  term  during  which  they  were  rendered. 
V.  Ford.     Col  624. 

12.  PsAcncE— Judgment  Roll. — Papers  in  a  case  which  \  i 
judgment  roll,  and  which  would  on  motion  have  been  i 
8idered.on  appeal  as  a  part  of  the  record  by  stipulatioi 
IdvJio,  1C9. 

][3.  Facti  Stated  in  the  Recitals  of  a  Judgment  of  a  cci 
presumed  to  hat^e  been  proven  by  competent  evidence 
forms  no  part  of  the  judgment  rolL    Id. 

14.  Judgment  and  Findings  in  Favoe  of  the  Plainti  ' 
Supported  by  the  evidence  when  the  same  not  prodn  i 
Duainfj  y.  Nelson.     CoL  110. 

15.  Persons  Not  Parties  to  Action,  Dbcbxb  Rbservin  i 
persons  not  parties  or  privies  to  an  equitable  action 
by  the  judgment  therein.     Equity,  however,  has  po\  i 
limitation  in  such  decree  the  rights  of  persona  ini 
parties.     Sach  power  is  conferred  by  section   16 
Buck  V.  Webb  et  al.     CaL  397. 

16.  Decree  Enforcing  Resulting  Trvst,  Rights  or  Oi 
IN. — A  Decreo  in  an  action  to  enforce  a  secret  resultii 
of  a  cor[>oration  required  the  company  to  convey  bu 
and  provided  that  the  latter  should  take  the  Bame  e 
'*  of  any  and  all  just  debts  aeaiust  the  corporation  ' 
process  of  law  to  be  preferred  over  the  clum  of  tb 
the  efifectof  such  provision  was  to  create  a  spadQc 
certain  creditors  of  the  company;  that  auch  lien  -w 
without  notice  of  the  existence  of  such  secret  trui 
tho  rendition  of  such  decree,  and  while  the  compai 
entiy  the  owner  of  the  property;  that  m  single  aoti 
such  claim  and  to  enforce  the  lien,  and  that  in. 
proper  party.     Id. 

17.  Judgment,  when  Relates  to  a  Freehold^ — Atl  t 
ground  that  the  judgment  appealed  from  does  not 
pears  from  tho  cross-bill  filed  by  the  appellants  tl 
gation  directly  incolved  the  title  to  several  mine 
presented  by  the  cross-bill  were  against  tlio  a.Ti 
105. 

18. — Judgment  held  Supported  bythk  Fixi>x2«^oSi 
CaL  572. 

19.  Judgment  Directed  TO  Bs  Entered  in  siccorclii 
ported  in  1  West  Coast  Rep.  264.  Tucker,  Shei^ 
613. 

20.  Judgment  Reversed  for  error  of  court  beloinr  is 
Ma/rUn  v.  HUL    CaL  8dS. 

JXJDaMENT. 

See  Accounting,  2;  Appeal,  38,  47:  ATT^casisirr. 
MENTy  1-4:  Eminent  Domain,  3;  Exxctutors  a.  i 
7:  Replevin,  2;  SuRxnss,  1:  Watjsb.  XCiobtSi 
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JURISDIOTIOK. 

L  BoHSABiNO  I>ENiBD  IN  HuoHB3  Y.  CcTMiciNas,  1  West  Ooost  Rep.  606b    HugKe*  ▼. 
OwmmingM  tt  oL     OoL  121. 

See  Appbal,  15,  16,  18;  Attachbcent,  5;  Attorkstb,  2;  Obbtioiiabi,  1;  EMnnsar 
DoBCAnr,  1;  F^rriss,  1,  2;  Findings,  20;  Insolvency,  1,  3;  Jthmbcent,  18;  Jus- 
tics  Court,  2,  3;  Murder  and  Manslaughter,  17,  20;  Partition,  1;  Probatb 
0>urt;  Usurpation  of  Oitice,  2;  Water  Rights,  4. 

JURY  AND  JUEORa 

1.  Qualipigation  of  Jurors,  Gitizenshif  of. — A  juror  miiBt  be  a  cttuen  of  the  United 

States.  If  he  is  not,  a  want  of  each  qualification  vitiates  a  verdict  of  conviction, 
^ere  there  has  been  no  negUgenoe  or  want  of  watchfolness  on  the  part  of  the  de- 
fendant in  failing  to  discover  wo  disqualification.    People  v.  Beeee  et  oL  Utah,  440. 

2.  Waiver  of  Qualification.—- Where  a  juror,  in  answer  to  a  question  put  to  him  un- 

der the  direction  of  the  court,  says  he  is  a  citizen  of  the  United  States,  the  defend- 
ant, if  he  has  no  reason  to  doubt  the  truthfulness  of  such  statement,  may  examine 
ia<di  juror  as  to  his  other  qualifications,  without  reference  to  his  qualification  of 
citizenship,  and  if  it  afterward  appears  that  the  juror  was  not  a  citizen,  the  objec- 
tion to  him  on  such  ground  will  not  be  waived  by  failing  to  examine  him  as  to  his 
qualification  in  that  respect.  Id* 
%,  SuiocoNiNO  A  Jury. — An  order  of  the  court  directing  the  derk  "  to  draw  the  names 
of  thirty-five  good  and  lawful  men,"  to  be  summoned  from  the  body  of  the  county, 
is  a  substantial  compliance  with  sections  214  and  215  of  the  code  of  civil  procedure. 
PeapU  V.  Whetler.     CaL  70. 

4.  SumcoNiNG  OF  Jurors. — When  jurors  have  not  been  drawn  or  summoned  to  attend 

the  session  at  which  the  action  is  tried,  the  court  may  order  a  sufficient  number  to 
h»  forthwith  drawn  and  summoned  to  attend  court,  or  by  an  order  entered  on  its 
mtnntes,  direct  the  sheriff  forthwith  to  summon  so  many  good  and  lawful  men  of  the 
ommty  to  serve  as  jurors  as  might  be  required.  Leahy  v.  SoiUhem  Padjic  £.  M, 
Co,     Col.  69a 

5.  QsAKD  JUROBS— CEBTinoATE  OF  DRAWING. — Where  the  certificate  of  the  county 

deik,  sheriff,  and  justice  of  the  peace  recited  that  certain  named  persons  were 
''drawn  to  serve  as  grand  and  petit  jurors  at  the  September  tenn  of  the  third  judi- 
cial district  of  the  territoiy  of  Wyoming,  to  be  helot  at  Sweetwater  county,"  the 
Oflussion  of  the  word  **courV  from  such  certificate  will  not  vitiate  an  indictment 
found  by  such  grand  jurors. — Dot^ovom  v.  Territory  of  Wyoming.  Wy.  66. 
6L  Peremptory  Challenges  by  Prosecution  after  Passing  the  Jury.— After  the 
prosecution  has  passed  the  jury,  declining  to  exercise  the  right  of  peremptory  chal- 
lenge, and  the  defendant  thereupon  peremptorily  challenges  one  juror,  it  is  not  error 
'warranting  a  reversal  for  the  court  to  allow  the  prosecution  lo  then  peremptorily 
ohalienge  a  juror.  At  most  the  action  of  the  court  would  be  a  mere  irregularity, 
not  affecting  any  substantial  right  of  the  defendant     People  v.  Majors.     CaL  580. 

7.  The  Decision  of  the  Trial  (^urt  in  Overruling  a  Defendant's  challenge  to  a 

juror  for  actual  bias  is  not  reviewable  on  appeal    People  v.  Riley,    CaL  364. 

8.  TBZ  MoBE  OF  Sblbctino  A  JuRY  IN  CRIMINAL  Casbs,  as  stated  in  prior  opinions  of 

the  court,  affirmed.     Id, 

9.  Only  Ten  Pekeicftory  Challenges  are  Allowed  a  Defendant  on  a  trial  for  rob- 

bery.   Id, 

10.  A  Challenob  of  a  Juror  For  Cause,  on  the  Ground  that  He  had  Served  on  a 
Jury  which  had  tried  a  prisoner  jointiy  indicted  with  the  defendant,  will  not  be 
sustained  unless  such  facts  appear  in  the  record.     Mooney  v.  People,     CoL  322. 

11.  Erroneously  Susiaining  a  Challenge  of  a  Juror  for  Cause  is  ground  for  re- 
versaL    Id, 

12l  Handing  Form  of  Verdict  to  Jury. — It  is  neither  an  error  nor  an  irregularity  for 
tlM  clerk  to  hand  to  the  jory*  when  they  are  leaving  the  court-room  to  consider  the 
verdict,  various  forms  of  verdict  corresponding  to  tiiose  which  they  were  instructed 
might  be  brought  in.    People  v.  Bobiiieon,    CaL  591. 

Idw  Payment  of  Jurors*  Fees. — Where  a  plaintiff  is  ordered  to  pay  the  fees  of  the  jury, 
the  court  has  no  authority,  on  the  mere  failure,  neglect,  or  refusal  of  the  plaintiff  to 
comply  with  such  order,  to  direct  that  the  clerk  issue  a  certificate  to  all  of  the  jurors 
of  the  time  and  mileage  to  which  each  juror  is  entitled  to  pay,  and  that  the  same  be 
paid  out  of  the  county  treasunr,  as  is  provided  in  section  28  of  the  act  of  March  5, 
1870l     E»parU  Makmney,     CaL  286. 
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14.  Facts  Oubarly  Pbovkii;  Nbid  99?  bb  har  vo  thb  Jubt  to  dedda.    Bremt$r  t. 
^aa;<«r.      ITcw/i.  791. 

See  MuBOBR  anp  Makslauohteb,  Id  ;  Plkadtnq  Ain)  Fbactick,  $ ;  SuiTLEMKiTABr 

Proceedings,  2.       *  -  - 

JUSTICE  COURT. 

1.  Action  in  Juctice's  Court. — •  Whether  ftn  aetioR  Ir  the  juatice's  ooozt  be  wilh  or 

without  written  pleading,  the  facta  essential  to  constitnte  a  cause  of  action  moit 
be  fi;iyen  in  evidence,  unless  ^oh  evidence  be  waived  by  the  conduct  of  the  de- 
fendant, or  by  the  averments  or  admissions  of  the  answer.  Bio  (frande  JSztauion 
Co.  V.  Cohij.     Col  613."      "  

2.  Jurisdiction  op  Justice's  Court — Service  or  Summons. — A  justiee's  court  has 

jurisdiction,  without  regard  to  the  residence  of  the  parties,  when  personal  serrioe 
of  the  summons  is  made  on  the  defendant  in  Any  jpfeoiuct  in  the  eounty,  aitfaoash 
such  precintit  is  not  the  one  In  which  the  Action  is  brought.  Such  service  may  be 
made  by  the  constable  of  the  precinct  in  whi^h '  the  action  is  brou^t.  '  Tajflir  v. 
Jenking.     Or.  817.  

3.  Action  in  Justice's  Court  Intolttno  Validitt  of  Tax,  Certificatioh  op  to 

District  Court.— A  justice'li  court  has  no  jurisdiction  of  an  action  involving  a 
question  as  to  the  validity  of  a  ta^.  Sec.  687  of  the  prtkotice  act,  so  far  aa  it  pro- 
vides that  such  action  shall  be  certified  to  the  probate  court  for  trial,  is  void,  for 
the  reason  tliat  the  legislature  could  not  confer  suoh  jurisdiction  on  the  probate 
court.  The  justice's  court  having  no  jurisdiction  to  tiy  such  action,  and  thexe  being 
no  law  authorizing  its  transfer  to  another  court,  Uiejustice  should  dismiss  the  aani& 
He  cannot  certify  it  to  th3  district  court  for  triiU.  (frU/koHf  CoiUctor,  Btc,  v.  Tvfit 
etat.    Utah,  449.  ' 

See  Appeal,  16-18. 

LACHES. 

•  •    #      » 

1.  A  Vbndee  under  a  Contract  tor  the  Salb  of  Land  d  xot  Guilit  of  Lacbbs  in 
not  paving  the  purchase  price  when  the  same  wae  not  to  become  due  ufui  pajrsble 
until  we  vendor  had  executed  him  a  deed,  if  snob  deed  bes  never  been  esDmlsd  or 
tendered.     Micharda  v.  Snyder,     Or.  288. 

LANDLORD  AND  TENANT. 

1.  Grain  Raised  by  a  Tenant  Under  a  Written  Agreescent  Wite  His  Landlord  that 
the  same  should  be  delivered  to  the  latter  and  remain  his  property,  and  in  no  way 
subject  to  the  disposal  of  the  former,  until  certain  advances  made  to  him  had  been 
repaid,  cannot,  auer  such  delivery,  be  attached  by  a  creditor  of  the  tenant,  until 
such  advances  have  been  paid,     ilowell  v.  Foster.     paL  743. 

%.  Tenancy  from  year  to  year. — A  tenant  from  ^ear  to  year  ceasea  to  be  audi  when  he 
'  enters  into  a  lease  with  his  landlord  for  a  definite  time.  Brandexburg  v.  fieUhmtm, 
Col  774. 

See  Interplbadbb,  1;  Mbchanigb'  Lixnu,  7t  9l 

LARCENY. 

1.  The  Stealing  at  the  Same  Tihb  of  Two  Hobsbs,  the  property  of  different jpenont, 

may  be  treated  as  but  one  offense  and  chared  aa  such  in  an  indictment.    Hefptocd 
V.  TerrUorij.      Wash.  284. 

2.  An  OBascTioN  to  an  Indictment  on  the  Ground  that  More  than  Onb  Opixnsb  b 

Charged  therein  comes  too  late  if  made  after  verdict.     Id. 

a  Inbtruction  as  to  Ownbrshif.— Where  an  indiotment  ohargea  a  defendant  wit^ 
stealing  a  horse,  the  property  of  a  person  unknowut  the  court  may  instruct  the  jury 
that  if  the  owner  of  such  horse  is  now  unknown,  they  might  aaanme,  in  the  alwenoe 
of  evidence  to  the  contrary,  that  such  owner  was  unluiown  to  the  grand  jury  find- 
ing the  indictments    Jd. 

4  Laimxny  op  Cattle — Instructions.— In  a  prosecution  for  the  larceny  of  cattle, 
where  the  defendant  claims  that  at  the  same  time  of  the  taking,  the  cattle  wer^  lost 
and  abandoned  and  had  no  owner,  and  there  is  evidence  to  suatsin  audi  daim,  an 
instruetion  is  erroneous  which  chaiges  the  jury  that  "the  taking  of  the  animals  with 
intent  to  appropriate  the  entiro  dominion  over  them  and  convert  them  to  the 
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tikenssfl,  wibed •  pgonrnpftion ci a gnfl^ and  WwiiaM intent .  Sitter.  Bwtiyge. 
l/r.  909* 

&.  Ihb  SAiot—NATiTiLiL  BLkBXS^OwiTZBSHiF.— Tlie  findcT  of  persDittl  properly  lost  or 
mislaid,  which  has  such  marks  of  ownership  upon  it  as  will  enable  him  to  deter- 
mine who  the  owner  is,  mnst  restore  it,  and  will  he  deemed  guilty  of  laroeny,  if 
with  such  knowledge  of  the  true  owner  he  takes  it  with  intent  to  convert  it  to  his 
own  use  and  depriTe  the  owner  thereol  But  the  natural  marks  on  live  animals  are 
not  presumed  to  be  marks  of  ownership.    Id, 

&  liABOBnr— Nahb  of  Owkbk  ov  QnojM»  FBOPBBTT«^Where  a  defendant  is  indicted 
sad  oonvioted  for  the  laroeny  of  the  property  of  one  H.  W^  a  new  trial  should  not 
be  ffranied  because  the  true  name  of  sneh  owner  was  H.  W.  B.,  when  it  a^pj^ean 
that  he  wss  known  by  both  names,  and  there  wss  no  doubt  as  to  his  identity. — Peo- 
pUr.  Woods.    OoL  405. 

7.  IV  A  FBOMCimOK  VOB  liAJUJEXTT,  WBMS  TBOL  TaXIirO  OF  «BB  PBorSBTT  B  AbHITTED, 

4iM intent  with  which  the  tame  was  taken  is  a  qusetiaa  Corihe  iuT, — PeopUr.  OH' 

See  BoBOLABT,  1,  2;  SviBBHoa.  20L 

LEASH 
See  Lahblobd  ahd  Tbnamt;  SrAnmB  ov  Frauds,  1. 

X^QAL  TEliD£B  0A8£  (note),  SM. 

UENa 

See  BIschanigb'  Lb9& 

UQUOB  OBDINANGE. 

1.  FkoHiBTnoN  OF  Saia  of  Liquobs — CovsT&TTcrrroK  OF  OBDnrANCX.-— The  provision  of 
the  city  charter  of  Logan  City  granting  power  to  the  city  oouaeil  bv  ordinance  to 
'*  license,  regulate,  prohibit  or  restrain^*  certain  persons,  places  ana  business^  but 
which  fails  to  state  what  acts  may  be  licensed,  regulated,  prohibited  or  restrsined, 
does  not  antiiorise  the  passage  of  an  ordinance  prSiibitxng  ^Sl  persons  from  selling, 
manufacturing,  glvix^  away  or  dispoeix\g  of  any  spirituous  lic^uors.  Logan  City  v. 
BwA.     Utah,  437. 

LOCATION  OP  MINE. 
See  MiHBS  ahp  Bliirmo,  2, 4L 

MANDAMUS. 
Bee  30X1)0,4;  ExicoTOBa  asp  ApnmnnuATOM,  &. 

MANSLAUGHTER. 
SeeMtnu»RAirpMAV«i«AUonTXB;  dmair al  Law  ajid  PaAonci,  2. 

MABBIAQE  OONTBAOT, 

I 

See  Cavobllatiok,  1.  I 

MABRL^GE  SETTLEMENT. 

L  A2fti-IYtr?TiAL  SxTTLBBOnfT,  BftBAOR  OF. — ^PrioT  to  the  death  of  defendant's  hxteetate 
he  and  the  plaintiff,  an  unmarried  woman,  entered  into  an  af(reement^irhereby  they 
mutually  promised  to  inter-marry  within  a  reasonable  tnneb  In  eonddctation 
thereof  the  agreement  provided  that  **  the  paity  of  the  fiiet  part  (the  defendant's  in- 
testate) grants  and  gives  to  the  party  of  the  second  part"  certain  bonds  then  in  his 
possession,  '*  ^  of  which  he  promisee  to  deliver  to  her  on  or  before  the  day  of  tiieir 
marriage,  to  be  and  become  her  own  absolute  property. "  Held^  that  such  agreement 
was  an  ante-nuptial  settlement,  the  consequences  of  whidh  could  not  be  avoided  by 
the  defendant's  intestate  refusing  to  consummate  the  marriage.  That  upon  his  re- 
fusal, after  a  reasonable  time,  to  marry,  the  j^aintiff,  having  at  all  times  remained 
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rady  and  willing  la  coonammkb  tb«  eoatanust,  mm  entitled  to  the  bonde.  Ihit  it 
was  not  for  her  to  hftTo  sought  him,  bat  it  was  his  daty  to  have  son^t  her  in  mar* 
jiage.    Cimnar  ▼•  StanUy,  Admimttrator,  ete^    CaL  74SL 

MARRIED  WOMEK. 
See  Husband  ajstd  Won. 

MASTER  AND  SERVANT. 

I.   USTDER  A  COMTRACT  OF  UhPUOTICKKT  WHZRS  THB  WoBX  IB  TO  BB  DcHTB  BET  THB  DaT 

OR  Month,  and  nothing  is  said  as  to  the  time  of  payment  for  the  services  to  bo  ren- 
dered, the  wages  of  the  employee  are  dae  and  may  be  demanded  at  tho  close  at 
each  day  or  month,  as  the  case  may  be.  After  such  demand  and  non-payment,  the 
employee  may  maintain  attachment  pro-feedings  to  recover  hit  wagea^  De  Laame  ▼. 
SuUivaiu  CoL  107,108. 
2.  Liability  of  the  Nf  astbb  for  thk  Act  of  hib  Servant.— A  master  is  liable  for  the 
.  act  of  his  servant  when  done  within  the  scope  or  general  course  of  his  employment, 
although  done  contrary  to  the  master's  orders.  Heenrlch  v.  PuUnum  Paiace  Cor 
Company  (U.  S.  DUL  Ct,)    Or.  303. 

MECHANICS'  LIENa 

1.  Mechanics'  Libn  for  Work  Done  in  CirrFTNO  Lumbbr  attaches  npon  tho  identiGsl 

timber  cat.     Baxter  v.  Smith  et  al.     Wash.  794 

2.  The  Mechanics'  Lien  Law  of  1877  was  intended  as  a  sabetitttte  for  and  repeal  ef  the 

law  of  1873.  No  lien  under  the  act  of  1873  survived  such  repeal  except  as  the  same 
was  continued  by  the  act  of  1877.  SeattU  Jt  W.  W,  R.  R.  Co.  v.  Ah  Kowe.  Wash.  51 

3.  The  Time  Within  which  a  Mechanic,  not  the  Original  Contractor,  mat  Fob 

HIS  Notice  of  lien  for  work  done  on  a  railroad  is  limited  bv  the  act  of  1877  to  thirty 
days  from  the  completion  of  the  work  or  from  cessation  of  labor  thereon.  Ualess 
such  notice  is  filed  within  such  time  the  right  to  a  lien  is  lost     Id. 

4.  Mechanics'  Lien — Description  of  Prdpertt.— A  notice  of  a  mechanics'  lien  will  be 

held  on  demurrer  to  sufficiently  describe  the  property  sotu^t  to  be  ohsrged,  whoi 
the  same  is  described  therein  as  "a  lot  of  sawloss  markea  *F.  &  A.,'  now  lyii^  in** 
a  certain  slough.      Wfuder  v.  Port  Blakcley  MiU  Company,     Wash.  555. 

5.  The  Same — Requisites  of  Statement  of  Dbicand.— The  notice  of  such  lien  must 

contain  a  statement  of  the  fall  amount  of  the  lienor's  demand  before  any  deductioBS 
are  made,  and  also  the  amount  thereof  after  the  deduction  of  all  just  credits  and 
offsets.     Unless  (*ach  of  such  amounts  is  stated,  the  notice  is  snfficientw 

6.  Mechanics'  Liens— Requisites  of  Statement  of  Demand. — Judgment  aiBimed  on 

authority  of  Wheeler  v.  Port  Blakeley  Mill  Co.,  2  West  Coast  B^  555.  MeLeod 
V.  Port  Blakeley  MiU  Company.     Waah.  798. 

7.  Mechanics'  Liens  for  Construction  and  Repair  Against  a  Lbbbor. — ^Where  the 

owner  of  a  mill  and  reduction  works  leased  the  some  for  a  term  of  yean,  and  daring 
the  term  the  lessee  made  repairs  in  the  mill,  in  pursaance  of  a  clause  of  the  lease  that 
the  lessee  *'at  his  own  cost  and  expense  should  make  all  necessary  repairs  Mid  im- 
provement».in  and  about  said  mill  and  redaction  works,"  and  an  agent  of  the  lessor 
had  personal  and  full  knowled^  that  said  reijairs  were  being  made  by  the  lessee, 
and  the  lessor  and  his  agent  failed  to  give  notice,  as  provided  by  the  statute,  that 
the  lessor  would  not  be  responsible  for  the  same:  Held,  that  under  sec  9  of  the 
lien  law,  the  parties  famishing  the  materials  or  labor  for  said  repairs,  obtained  a 
lien  for  the  price  of  such  materials  and  labor  upon  the  estate  or  interest  of  the 
owner  and  lessor  of  said  milL     Chuld  v.  Wise.    Neo.  406. 

8.  The  Same->Work  and  Labor  in  **Carrtino  on"  a  Mill.— Under  the  ssme  circiuD- 

stances,  by  the  proper  construction  of  sea  19  of  the  same  lien  law  (of  1875K  penons 
who  perfermed  work  and  labor,  b^  the  employment  of  the  lessee,  in  **carryuig  on"' 
Qt  operating  the  mill,  obtained  a  hen  for  the  price  of  such  work  and  labor  upon  the 
estate  or  interest  of  the  owner  and  lessor  of  we  miU.    Lbonabd  J.,  dissent  ng.    Id. 

9.  Conbtbuction  of  Statutbs. — In  constraing  a  provision  of  a  statute  the  word  'Vm," 

althouffh  found  both  in  the  published  statutes  and  in  the  enrolled  bill,  may  be 
treated  by  the  court  as  a  clerical  error,  and  may  be  read  ^*or^^^  when  the  latter  word 
would  give  a  full,  consistent  and  effectual  meaning  to  the  provision,  in  complete 
oonfonmty  with  the  general  intent  of  the  whole  statute,  while  the  word  "on''  wooU 
render  the  provitioa  nncertain,  delusive,  virtually  inoperative,  and  opposed  ft»  the 
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gBDeral  mteni  o£  tlie  entire  statute.  This  is  espedeQy  so  wJuia  the  piovision  is  bor- 
xowed,  withoat  other  material  change,  from  previoiis  statates  on  the  same  subject, 
in  all  of  which  the  word  was  **or."  Id. 
IOl  The  Same. — In  the  absence  of  all  testimony,  and  of  any  objection  at  the  trial,  the 
court  will  infer  that  the  land  used  in  connection  with  the  mill,  and  to  which  the 
lien  was  declared  to  extend,  was  reasonably  convenient  for  the  use  of  said  null,  un- 
der the  requirements  of  the  statute.    Id, 

11.  IiBONABD,  J.,  dissented  from  a  portion  of  this  decision,  holding  that  under  a  cor- 
rect construction  of  the  whole  statute,  the  estate  of  the  lessor,  under  these  circum- 
stances, was  liable  only  to  a  lien  for  matcTials  and  labor  in  repairing  or  constructing, 
and  not  for  labor  in  canring  on  or  operating.     Id, 

12.  iimcMAViOA*  Lien.— Evidence  held  suificient  to  sustain  the  findinga.  McQaire  et  aL 
LoguaetaL    Or.  825. 

See  Adxibalty,  18. 

MESNE  PROFITS. 
See  Ejectment,  4. 

MINES  AND  MINING. 

1.  Work  oy  Mining  Claim,  When  Mat  be  Done. — Prior  to  the  act  of  congress  of  May 

10,  1872,  there  was  no  law  of  Congress  requiring  annual  labor  to  be  done  on  mining 
claims  in  order  to  hold  them.  When  that  act  speaks  of  the  amount  of  work  to  be 
performed  or  improvements  to  be  made  each  year,  it  means  each  year  from  and  after 
its  passage.  Consequently,  work  done  on  a  mining  claim  prior  to  May  10,  1872, 
cannot  be  considered  the  first,  or  any  part  of  the  first,  annual  expenditure  required 
by  that .  act,  and  the  sevend  amendments  thereto.  Thompson  v.  Jacobs  et  oL 
Utah,  430. 

2.  Prior  Location  of  a  Mining  Claim  is  not  lNyALiDATBi>  by  a  Mistake  or  the 

Recorder  in  recording  such  location  by  a  name  somewhat  different  from  that  stated 
in  the  certificate  of  location.     Weise  v.  Barker,     CoL  108. 

3.  A  Valid  Location  ok  a  Mining  Claim  can  not  be  Made  while  the  same  is  in  the 

actual  possession  of  other  prior  locators.  The  description  of  a  mining  claim*  as  the 
same  appears  in  the  complaint  and  on  the  record,  held  sufficient.    Id. 

See  Fraud,  2. 

MORTGAGES. 

1.  Deed  Absolute  on  its  Pace,  when  a  Mortgage. — Whether  a  deed  given  in  consid- 

eration of  the  ffrantee's  assuming  and  i>aying  the  debts  of  the  grantor  is  an  absolute 
sale  of  the  land  conveyed,  or  a  mere  mortgage  to  secure  the  repayment  of  such 
debts,  depends  upon  the  intention  of  the  parties  at  the  time  of  conveyance.  Such 
intention  may  be  ascertained  by  evidence,  oral  or  otherwise,  of  the  situation  of  the 
parties,  the  value  of  the  consideration  in  connection  with  the  value  of  the  property 
conveyed,  the  conduct  of  the  parties  before  and  after  the  conveyance,  and  of  all  the 
Borrounding  circumstances  tending  to  explain  the  real  character  of  the  transaction. 
The  evidence  in  this  case  reviewed,  and  the  conveyance  in  question  held  to  be  a 
mortoiure.    Stepliens  v.  AlUn  et  aL     Or,  193. 

2.  Deed  Absolute  on  its  Face,  when  a  Mortgage. — A  deed  absolute  on  its  face, 

given  by  A.  to  B.,  for  real  estate  therein  described,  and  a  bond  g^ven  by  B.  to  A., 
axpreeing  to  convey  to  A.  a  portion  of  the  same  property  at  a  stipulated  time,  al- 
though given  on  the  same  date  and  for  the  same  price,  if  not  intended  to  be  a  mort- 
gage or  security  for  money  by  the  parties  themselves,  and  do  not  appear  to  be  such 
on  l^e  face  of  the  instruments,  will  bo  held  to  be  an  absolute  bargam  and  sale,  and 
not  a  mortgage,     inters  v.  Sufi/t  et  aL    Idaho,  184. 

3.  The  Intention  of  the  Parties  is  to  be  Learned,  first,  from  the  instruments  them- 

selves ;  secondly,  from  parol  testimony ;  and  when  ascertained,  will  be  carried  out 

by  the  courts.    Id, 
i,  A  Mortgage  of  Certain  Property  of  a  Corporation,  held  to  be  created  by  a 

sherilOTs  sale,  and  certain  contracts  made  by  the  defendant  with  two  of  the  directors 

of  the  corporation,  in  their  names,  but  for  the  benefit  of  the  corporation.    Pioneer 

Oold  Mimng  Company  v.  Baker,  [U,  S,  Cir,  Court).     CaL  383. 
6.  In  A  Suit  by  the  Corporation  to  redeem  from  such  mortgage,  the  directors  who 

made  the  contracts  are  not  necessary  or  indispensable  parties,  where  they  claim  no 

individual  interest,  and  no  relief  is  asked  against  them.    Id, 


«iid  iiiortaBge«re  iMrth  iwmHained  ob  ^le  Mmd  iavtnuiMnit,  tiie  mortgagee  majr  wiivs 
his  remedy  by  foreoloeure,  a&d  tua  on  the  Boto  uid  reoorer  »  money  jmuBDeni 
Frank  a  aL  v.  /»»<*&.     Wasf^  67a 

7.  An  Unbcoo&dad  Mobtg^ob  of  PsBspyAi.  ^opbbiy  n  Absolutklt  Von>  aa  to  the 

oreditors  of  the  Aiortgagor,  Bltbottgh  aaeh  creditoDi  had  actual  notioe  tliereol 
Baxter  v.  Smith.      Wash,  794 

8,  Equitablb  As9ioiF]fBNT  or  MoB'FOAOB. — Wliare,  in  ponaanoe  of  aa  agveonent  be- 

tween a  mort^igor  MMd  mortgagee,  a  thud  parl^  pays  off  the  mortfiage  debt  and 
takes  a  ooaveyaaoe  of  the  mor^aoed  premises,  sach  transaction  wiO  he  coottraed 
as  being  an  equitable  assignment  <»  the  mortgage  ao  as  to  entitle  the  grantee  to  |8i- 
onty  and  proteotion  as  against  a  judgment  erSitor  of  the  mortgagor  wfmse  rijbts 
accrued  subsequent  to  the  execution  of  the  mortgage,  altiioug^  at  vie  time  of  rack 
conveyance  the  mortgagee  satufied  the  moftgage  on  the  record.  ATotea  r.  6ftaeA 
/er.     CaL  126. 

See  Attachment,  11;  Evidence,  16,  17;  Bxceiveb,  2;  Taxation,  19,  21. 

MULTIPLICITY  OF  SUITS. 
See  Taxation,  12,  l». 

MUNICIPAL  CORPORATIONS 
See  Steeets  and  Highway,  1-6;  Taxation,  25. 

MURDER  AJ^P  MAIfSLAUGHTEB. 

L  MuBDBB,  What  is. — Under  tl^e  statutes  of  this  territorjr,  the  killing  of  a  1ibbi«& 
being  in  the  commission  of  an  unlawful  act,  which  in  liB  eonseqnenoes  natonlly 
tends  to  destroy  life,  or  is  committed  in  the  prooecution  of  a  feumions  intent^  is 
murder.     People  v.  Mooney.     Idaho,  124. 

2.  Murder  in  the  First  Degree.— Under  the  statute  all  murder  committed  m  the  per- 

petration or  attempt  to  perpetrate  robbery  is  murder  of  the  first  degree.    Id. 

3.  Murder — Manslaughter. — In  case  of  a  homicide  oommitted  by  the  defendaati 

where  the  fatal  shot  was  fired  while  the  deceased  was  retreating,  and  after  all  dan- 
ger from  him  was  over  and  while  defendant  was  pursuing  him,  then  the  defendant 
18  ffuilty  of  murder  or  manstwigji^ter  •#  th^  case  may  be.  FeopU  v.  PierwtL 
Idaho,  809. 

4.  Mur  er — iNflTRUcnoNS— PuELiNO. — When  there  is  notiiiiig  in  the  eircnmsbmoes 

attending  a  killing  to  bring  the  case  within  the  crime  of  dueUng,  an  instruction  that 
"  when  parties  by  mutual  understanding  cnm^  iu  a  coniiict  with  deadly  weapou. 
and  death  ensues  to  either,  the  slayer  is  guilW  of  murder,"  is  correct.  People  v. 
Bush,  CaL  675. 
6.  The  SABis—KiLLiNG  after  Quarrel — Questions  of  Fact.— If,  between  the  qearrel 
and  the  killing,  there  is  a  spaco  or  interval  of  time  sufficient  for  an  ordinarr  man  to 
cool,  that  may  be  deemed  a  reaM>nc^le  time  within  the  meaning  of  the  rule  on  the 
subject.  And  if,  between  the  quarrel  And  the  inaction  of  the  mortal  wound,  themind 
of  the  defendant  ii|  direct  to  a^d  is  taken  up  by  any  other  subject  not  in  anr  oisa* 
ner  coqnected  with  tl^e  cause  of  the  quarrel,  it  may  be  reMonably  suppoeed  that  hii 
attention  was  called  off  from  the  subject  of  the  provocation,  and  any  snbae(|nflnt 
killing  of  his  adversary  withp^it  other  orovocation  and  with  a  deadly  weapon  woaM 
be  murder.  An  instruction  tp  suoh  enect  is  not  erroneous  as  being  an  instmction 
upon  matters  of  fact.     Id, 

6,  The  Saue— Justifiable  Hohipide — Confuctz^o  iNSTRUcnoNs.— A  delendaat  may 

justify  a  killing,  alfho^gl^  he  was  the  assailaut,  if  he,  in  good  faith,  endeavai  to 
decline  any  further  struggle  before  ihe  act  of  l^o9dcide  was  oomaiitted.  An  instrne- 
tion  to  the  contrary  is  erroneous,  and  is  not  cured  by  another  instruction,  in  S  ^'- 
ferent  portion  pf  thp  chafge,  where  the  Utw  is  correctly  stated.  In  such  csie  it 
would  be  impossiUe  to  determine  under  which  of  the  two  oontrBdictory  instracdons 
the  jury  acted.    Id. 

7.  Killing  as  the  "Bxivvr  of  a  Simple  Absavlt— Manslaughter.— The  defendant, 

after  an  excbanffe  of  worda  with  the  deceased,  struck  him  aevend  blows  on  the 
head  or  face  with  his  fist  The  blows  did  not  seem  at  the  time,  or  immediately 
forwards,  to  produce  any  serious  results.  How  severe  the  blows  were  did  not 
appear,  but  ^ey  must  have  been  dealt  with  considerable  force,  as  the  deceased  wss 


found  dead  on  the  f ckUowin^  day  from  their  efeot.  It  did  i^  appear  that  the  de- 
laodant  IukI  a&v  intention  to  kill  the  deceaeed.  Held,  that  racn  killing  amounted 
to  merel J  manBian^ter  and  not  mnrder.  PeopU  r,  Mtam,  Cat  745. 
8l  The  Sahb — ^DiRnncnoN  Betwxbn  Mubdi&  akd  Manslattohtsr — M-alicm. — In 
caoee  of  homicide  committed  by  violenoe,  it  Im  important  to  consider  the  character 
ol  tiia  weapon  with  which  tile  homicide  waa  committed.  II  the  ineanB  employed  be 
not  dangerous  to  life,  or  if  the  blows  causing  death  are  inflicted  with  the  fist,  and 
^ere  are  no  aggravating  circnmstances,  tiie  Ikw  will  not  raise  the  im^cation  of 
malice  aforeiihoagfat,  which  most  exist  to  make  the  crime  mnrder.  Unless  such 
malice  exists  the  homicide  amounts  simply  to  manslanghter.    Id. 

9.  Thx  Same — iNBTBaoTZONS.— An  instmction  in  tiiis  case,  to  the  effect  that  <*if  a  man 

knowin^y  and  wilfully  does  an  act  unlawful  in  itself,  and  produces  harm,  the  law 
ooncluavely  infers  that  such  harm  was  intended ;  the  law  presumes  that  the  natural 
•  necessary  and  even  possible  consef^uences  were  intended  by  the  author  of  the  act ; 
if  of  sound  mind,  the  natural  and  proximate  consequences ;  and  if  the  act  intended 
was  unlawful,  even  the  possible  consequences,"  is  erroneous,  as  ignoring  all  dis- 
tinction between  the  intent  to  commit  an  act  amounting  only  to  a  misaemeanor, 
and  one  that  would,  if  committed,  be  a  felony.     Id, 

10.  Wherx  the  Detekdant  Seeks  to  JirsTtFT  a  Homxcide  on  the  Ground  that  the 
kiUing  was  necessary  to  protect  the  person  of  his  wife,  evidence  on  the  part  of  the 
prosecution  tending  to  show  the  bad  character  of  the  woman  alleged  to  he  the  wife 
of  the  defendant,  and  that  she  kept  a  house  of  prostitution,  with  a  view  of  showing 
that  the  deceased  was  dpon  the  premises  for  purposes  other  than  felonious,  is  proper. 
People  ▼.  Pierncn.    Idak*>,  809. 

11.  Ak  Instruction,  that  "  if  the  jury  believes  from  the  evidence  beyond  a  reasonable 
doubt,  that  the  defendant  killed  deceased  on  account  of  a  desire  for  revenge  for 
some  real  or  imagined  injury,  then  defendant  is  guUty  of  murder,"  is  proper.  *   Id, 

12.  When  tbe  Dbgeasbb  was  Slain  while  Endeavorinc^  to  Escape  from  the  defend- 
ant and  had  succeeded  in  whollv  withdrawing  in  good  faith  from  the  vicinitv  of  de- 
fendant and  his  honse,  and  atl  danger  to  the  person  ci  defendant,  to  his  habitation 
or  to  any  one  residing  therein  was  over,  then  the  killing  can  neither  be  justified,  ex- 
cused or  mitigated  by  declarations  of  defendant  made  to  another  person  shortly  be- 
fore the  homicide,  and  evidence  thereof  was  properly  refused.     Id. 

IX  AocBSBORT  ATTER  THE  Fact — CoNCEAi^MENT  OF  Dead  Body. — If  a  defendant  has 
done  no  act  which  would  make  him  responsible  for  a  murder,  the  fact  that  he  aided 
in  concealing  the  dead  body  would  renaer  him  liable  only  as  an  accessory  after  the 
hkct.  For  such  pfiPense  he  oould  not  be  found  guilty  under  an  indictment  for  mur- 
der.    People  y.  Keefer.    CaL  878. 

11  Oonsfiract  to  Commit  Misdemeanor-— Murder. — One  who  simply  encourages  an- 
other to  commit  a  misdemeanor  upon  the  body  of  a  third  person,  which  did  not  and 
oould  not  cause  death,  or  any  senous  injury,  is  not  liable  for  the  murder  of  such 
third  person  by  his  co-conspirator,  when  such  killing  was  neither  aided,  advised  nor 
encouraged  bv  him,  nor  involved  in  nor  incidental  to  any  act  by  him  aided,  advised 
or  encouraged.    Id. 

U.  Once  in  Jbofardit — New  Trial — ^Murder. — ^A  defendant  having  been  once  tried 
upon  an  indictment  for  murder,  and  found  guilty  of  murder 'of  the  second  degree, 
'vnio  afterwards,  on  his  own  motion,  has  the  verdict  set  aside  and  a  new  trial  granted 
him  for  errors  in  the  admission  of  evidence,  may  on  such  new  trial  be  convicted  of 
murder  of  the  first  degree.    Id. 

16.  Flea  of  Once  in  Jeopardt— Murder  of  two  Persons  at  Same  Time  and  by  Same 
Act. — ^The  murder  of  two  persons  by  the  same  act,  according  to  the  weidit  of 
authority,  constitutes  two  offenses,  for  each  of  which  a  separate  prosecution  wOl  lie, 
and  a  co|iviction  or  acquittal  in  one  case  does  not  bar  a  prosecution  in  the  other« 
But  where  two  persons  are  directly  concerned  in  the  murder  of  two  others,  althou^ 
the  killing  takes  place  at  the  same  point  of  time,  it  does  not  follow  necessarily  that 
the  murder  of  the  two  was  accompBshed  by  the  same  act.    People  v.  Majors.     CaL 

ftda 

17.  JuRISDXCnON  WHEN  DEFENDANT    IS   UNDER    LlFB    IMPRISONMENT. — The   COUrt   haS 

jurisdiction  to  try  a  defendant  for  'murder,  although  he  is  at  the  time  under  sentence 
of  life  imprisonment  for  another  crime.  People  v.  Majors.  CaL  680. 
18*  Motion  for  New  Trial— Plea  of  Former  Oonyiction^Appeal.— The  superior 
court  has  jurisdiction  to  ivv' a  defendant  for  the  crime  of  murder,  although  an  appeal 
has  been  taken,  and  is  stiU  pending  in  tbe  supreme  court,  from  ap  oraer  denying 
him  a  new  trial  on  a  plea  of  former  conviction.  No  appeal  lies  from  suc^  order.  l£ 


950  Inbu. 

19l  S0BUPLB8  AQAOtn  Death  Pknaltt— Impanxung  jubt. — In  a  proaecation  iat  mur- 
der, although  aiich  oriiiie  ia  not  neceaaarily  puniahable  by  death,  atill  it  may  he,  and, 
therefore,  nnder  sabdiviaion  8  of  section  1074  of  the  peiial  code,  peraona  who  enter- 
tain conacientiona  soruples  againat  inflictirig  the  de^th  penalty  can  neither  be  per- 
mitted nor  compelled  to  eerve  as  jurors.     la, 

20.  Mu&DBR  BY  Indian — Ju&isdiction  or  United  States  Court  over. — ^The  Umted 
8tatea  branch  of  the  district  court  has  excluaive  jurisdiction  of  a  prosecution  for 
the  murder  of  a  whi^  person  oonuoitted  by  a  Meacalero  Apache  Indian  on  the 
Mescalero  Apache  Indian  reservation.  The  indictment  for  auch  a  crime  shoidd  be 
in  the  name  of  the  United  Stotea.     (Tnited  Slates  y,  Monte,     y.  M.  265. 

21.  Jn VOLUNTARY  Manslauohteb. — The  testimony  of  the  defendant  showed  that  be 
knocked  down  the  deceased  for  assaulting  him  while  the  latter  was  drunk.  That 
after  so  doing,  and  while  the  deceased  lay  prone  and  helpless,  he  jumped  with  botk 
feet  upon  hia  face,  and  that  death  ensued  from  such  act.  Hdd,  that  auch  killW 
waa  felonious,  that  it  had  none  of  the  elements  of  ioFoluntary  manslaughter,  sod 
that  the  court  could  so  instruct  the  jury.     Pe/(mle  v.  Biggitts,     CcU.  8S7. 

22.  A  Judgment  Convictino  the  Defendant  of  Manslaughter  held  supported  by  the 
evidence.     People  v.  Forsythe.     Col,  28S. 

23.  Homicide^ iNSTRUonoNd — Intent^-Sslf-Defense.  — In  a  pioaecution  for  a  homicide 
when  there  is  no  evidence  tending  to  show  that  the  act  producing  the  death  waa  ac- 
cidental or  done  in  self-defense,  an  instruction  is  not  eixoneous  which  omits  aU 
reference  to  the  intent  with  which,  such  act  was  committed,  and  is  silent  upon  the 
law  of  self  defense.     Doctor  Jack  (an  ludiat^  v.  Territory.      VoaIl  7S0. 

24.  The  Refusal  of  the  Court  to  Permit  the  Counsel  of  a  Prisoner  Charged  with 
Murder,  on  cross-examination  of  a  witness  for  the  prosecution,  to  question  him  in 
regard  to  the  desperate  character  of  the  deceased,  and  as  to  what  tke  witness  had 
told  the  defendant  of  threats  made  by  deceased  against  the  defendant,  ia  not  error, 

.  when  none  of  such  matters  were  gone  into  on  the  direct  examination.    Peoptt  v. 

:         Fortythe.    CaL  28a 

!  See  Appeal,  13,  14;  Evidbnge,  6;  Witnebsbs,  2. 

t 

i  kavigable  streams 

See  Water  RigbtSi  1*8. 

KEGLIGEKCK 

L  Negligengb  of  Railroad,  Action  to  Recover  for. — In  an  action  to  recover  dam- 

rf or  a  loss  occasioned  by  the  negligence  of  a  railroad  company,  when  the  com- 
it  therein  is  framed  to  recover  on  the  common-law  liability  of  the  company,  the 
efendant's  negligence  must  be  proved.     If  the  plaintiff  fails  in  such  proof  on  the 
trial  he  cannot  aGemdon  the  action  as  brought  and  c^aim  a  recovery  under  a  statute 
which  makes  the  company  liable  as  an  insurer  against  a  loss  such  as  the  one  suffered 
by  him.    Davie  v.  Utah  S.  R  B,  Co,     UUxJi,  453. 

2.  Contributory  Negugenge,  Instructions  as  to. — ^Whether  a  plaintiff  hasbeoi 

guilty  of  contributory  negligenoe  in  placing  hb  property,  for  the  destruction  of 
which  an  action  is  brought,  in  a  house  so  constructed  and  situated  as  to  be  subjected 
to  great  risk  through  the  ordinary  operation  of  defendant's  road,  is  a  question  for 
the  jury.  An  instruction  to  the  contrary,  although  erroneous,  will  not  warrant  a 
reversal,  when  it  is  evident  that  the  jury  disregarded  it     Id. 

3.  Act  of  the  Territorial  Legislature  of  1879  providing  for  the  Scaling  of  Logs 

by  the  lumber  inspector,  is  not  within  the  inhibition  of  section  18S9  of  the  revised 
statutes.     Cratqford  et  oL  v.  Cochrane  et  aL     Wajih.  784. 

4.  Sale  of  Logs  by  Agent  without  Scaling. — A  gratuitous  agent  for  the  sale  of  cer- 

tain booms  of  logs,  who  sells  the  same  without  having  them  scaled  by  the  lumber  in- 
spector, is  guilty  of  gross  negligence,  and  is  liable  to  his  principal  for  the  damage 
caused  thereby.     Jd» 

5.  Evidence  of  the  Condition  of  the  Remains  of  the  Dbceaeed  is  admissible  in  an 

action  for  damages  for  a  negligent  killing.    Leahy  v.  8,  P.  R,  R,  Co.     Oal,  698. 

See  Admibalty,  6;  Aitorneys,  4;  Banbjs,  1;  Strurs  axtd  Highways,  1-5, 

NEGOTIABLE  INSTRUMENTa 

1.  NxooTiABLB  Fromissoiry  Nots,  What  IS. — ^The  following  instnunent,  "9^84.  Den- 
rer,  Colorado,  January  12,  1882.     On  or  before  March  12,  1882,  I  promise  to  pay 
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to  the  order  of  J.  O.  Allen,  two  hundred  and  eighty-four  dolhm,  »t  the  City  Na- 
tional Bank,  with  interest  ten  per  cent,  per  annum,  value  received.  This  note  be- 
<»mes  due  and  payable  when  (if  before  March  12,  1882,)  Allen,  Buke  ft  Ca  shall 
dispose  of  a  part  or  all  of  their  interest  in  the  New  York  Hotel,  or  when  the  inter- 
est of  M.  0.  Burke  may  be  sold  or  disposed  ot"  [Signed]  "M.  C.  Buzke,  [and  en- 
dorsed] "William  Kiskadden" — ^is  a  negotiable  promissozy  note.  It  is  payable  at  a 
day  certain,  and  not  upon  any  contingency.     Kiskaddsn  v.  Allen,     Ool.  320. 

2.  £hdorseii£NT  BisroKi  DsLiYEBY  TO  oiTB  THK  Makse  CftBDiT. — ^When  a  promissory 

note  made  payable  to  a  particular  person,  or  order,  is  first  endorsed  by  a  tiiird  person, 
such  third  person  is  held  to  be  an  original  promissor,  or  a  gu  wantor,  or  an  enaorser, 
according  to  the  nature  of  the  transaction  and  the  nnderstanding  of  the  parties  at 
the  time  the  transaction  took  place.     Id, 

3.  The  Sams. — If  the  endorser  put  his  name  on  the  back  of  snoh  a  note  at  the  time  it 

was  made,  before  its  delivery  to  the  payee,  or  as  surety  to  the  maker  and  for  his  ac- 
commodation, to  give  him  credit  with  the  payee,  or,  if  he  participated  in  the  consid- 
eration for  which  the  note  was  given,  he  must  be  considerad  as  a  joint  maker  of  the 
note.     Id, 

4.  Partnership  in  Notb,  Evidence  of. — A  negotiable  note,  pajrable  to  two  or  more 

persons  jointly,  is  not  evidence  that  it  is  owned  in  partnership;  nor  is  the  fact  that 
such  note  is  in  the  actual  manual  possession  of  one  of  the  ^yees  such  evidence.  The 
evidence  reviewed  and  held  not  to  establish  a  partnerahip  m  the  notes  in  question. 
Hayilon  v.  Ntcoleiti.  Ntv,  632. 
5w  Assignee  ov  Joint  Paomi^ory  Note— Indorsbxint  bt  One  Payee. — The  as- 
signee before  maturity  of  a  negotiable  promissory  note,  pajrable  to  the  joint  order  of 
two  persons  not  partners,  indorsed  by  one  only  of  the  two  joint  payees,  takes  the 
same  subject  to  all  the  equities  existing  in  favor  of  the  maker,  the  same  as  though 
it  had  not  been  endorssd  oy  either.  Sach  note  emu jt  bd  transferred  except  by  the 
joint  indorsement  of  all  the  payees.     Id, 

CoBFORAiioNs,  1,  4,  5;  CosTd,  3;  Pleading  and  pRAcncB,  4;  Pledge,  1;  Time  Check. 

Warshotjseiian. 

NEW  TRIAL. 

1.  Practiob— Filing  Statement  vor  a  New  TRiAir—ExTENDiirG  Time. — ^When  a 

party,  having  filed  and  served  a  notice  of  motion  for  a  new  trial,  au£fers  more  than 
five  days  thereafter  to  elapse  without  filing  a  "statement,"  and  without  taking  any 
steps  to  enlarge  the  time  for  its  filing,  h?  thereby  waives  the  right  to  movefor  a 
new  trial,  ana  no  power  exists  in  the  district  court  to  reinstate  this  ri^t  An  order 
made  by  the  district  court  unier  such  circumstances  after  the  expiration  of  five 
days,  granting  the  parties  ten  days'  additional  time  to  prepare  and  file  his  state- 
ment on  motion  for  new  trial,  is  nugatory.     Elder  v.  Freveri  et  ai,     Nev,  414. 

2.  Decxsion— Findings — Notice  of  Motion  for  a  New  Trial. — Under  the  provision  of 


^« judge,'  .      .    r  '  

referred  to  is  the  announcement  by  the  court  of  its.  judgment,  and  is  separate  and 
distinct  from  the  "  findings,"  which  may  be  made  and  filed  by  the  court  either  be- 
fore or  after  its  decision.  The  time  within  which  notice  of  intention  to  move  for  a 
new  trial  must  be  given  begins  to  run  from  the  service  of  notice  of  the  announce- 
ment by  the  court  of  its  judgment,  and  not  from  notice  of  its  "  findings. "    Id. 

'&,  Statement  on  New  Trial,  and  on  Appeal. — A  *'  statement "  not  fil^  in  time  for  a 
motion  for  a  new  trial  mav  be  treated  as  a  sufficient  **  statement  on  appeal,"  if  filed 
within  the  time  required  for  such  statements.     Id, 

4.  New  Trial — Judgment — Decision. — A  motion  for  a  new  trial  cannot  be  baaed  on 
the  groimd  of  the  insufficiency  of  the  evidence  to  justify  the  judgment,  or  that 
the  judgment  ia  against  law.  Such  motion  should  be  directed  at  the  decision, 
which  consists  of  the  findings  of  facts  and  conclusions  of  law.  Scwnter  ei  ai,  v. 
Sargent    Cal  900. 

0.  Statement  on  New  TRiAir--0BBTDiaATiON  of.— A  statement  on  motion  for  a  new 
trial  will  not  be  considered  by  the  appellate  ooiirt»  when  it  is  neither  signed  nor 
certified  by  the  judge  of  the  lower  court.    Id, 

6.  MonoN  FOR  New  Trial,  when  must  be  Made.— Court  has  no  power  to  extend  the 
time  lor  making  a  motion  for  a  new  trial  upon  the  oral  ex  parte  application  of  the 
party  desiring  to  move.  Such  extension  can  onlv  be  made  upon  written  grounds 
Showing  how  the  moving  party  has  been  unavoidably  detained.    The  provisiona  of 
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the  o6mpiled  lawfi  governing  this  sdbject,  MtidiiB  908  aixd  309,  a<^  miiidiilory,  and 
Ufile^a  tnej  are  observed  the  appellate  cottrt  acqtxiree  no  jmiadictlon.  McLdutghUn 
Y,  U'pton,  Assignee,  etc,     Wy.  57. 

7.  All  Objeciton  to  a  Monoir  for  a  Ni!W  TxtXAti  on  THsGBOTtitD  that  the  same  wis  mi 

made  in  time  ii  not  waived  hy  arguing  such  motion.     Id. 

8.  N£W  TRiAr--CoNYLiCT  OF  EvroxiiCB. -—An  order  granting  a  defendant  a  new  trial, 

after  a  verdict  convicting  him  of  embezzlement,  will  not  be  revened,  when  Hie  en- 
dence  is  conflicting»    People,  etc.  v.  Burt     CaL  72t. 

9.  Wren  the  BviDKircB  is  CoNFLicmro,  an  order  denying  a  motiofn  for  a  new  trial  will 

not  be  distnrbed  on  the  gfband  that  the  same  is  insomdent  to  jnstiff  the  veniiei 
People  V.  Forsythe.     Cat.  288. 

10.  Wheke  there  is  a  Substaktial  Coxfuct  of  Evidence  on  a  material  iaane,  tiie  »]»- 
pellate  court  will  not  reverse  an  order  of  the  lower  court  granting  a  new  triaL  Dam 
V.  UuHi  Southern  Railroad  Company.     Utah,  453. 

11.  New  Trial  Oraitted  on  the  ground  ctf  newly  disoovered  evidenceL  PeopltY.  Oartg. 

Oal  591. 

See  Appxal,  14,  29;  Svtxbexdxas,  1. 

NORTHERN  PACIFIC  R  R.  CO. 
See  CoHTRACT,  4;  Deed,  2,  4;  £a8Kicxiits,  3;  TAXATioar,  18»  17. 

NOnCB. 
See  Bona  Fide  Purchaser,  1,  2;  CoKSTmmoNAL  Law,  7,  81 

NUISANCE. 

1.  Nuisance — Abatement  of  by  Municipality.  — A  city,  the  charter  of  which  empow- 
ers it  to  "make  regulations  to  securo  the  general  h^th  of  the  inhabitants,  to  de- 
clare what  shall  be  a  nuisance,  and  to  prevent  and  remove  the  same,''  may  by  ordi- 
nance deiine,  classify  and  enact  what  things  or  classes  of  thinfira,  and  under  wbat 
conditions  and  circumstances  such  specified  things  are  to  constitute  and  be  deemed 
a  nuisance.  But  it  cannot,  by  a  mere  resolution,  declare  a  particular  thing, 
such  as  a  water  ditch,  a  nuisance,  which  has  not  theretoforo  been  pfonounced  to  be 
such  by  law,  ^r  so  adjudged  by  judicial  detennioation,  and  order  Its  summaiy  re- 
moval. Whether  such  ditch  is  a  public  nuisance  must  be  judicially  determined 
before  it  can  bo  lawfully  abated,  either  by  the  public  or  an  indiWdual.  City  qf 
Denver  v.  Mtdleti.     CoL  852. 

2l  The  Same^-Besxdes  the  Remedy  bt  Indictment,  a  civil  action  lies  to  prevent  or 
abate  a  public  nuisance^  on  behalf  of  the  public,  by  its  proper  officers.     id» 

OBLIGATION.  * 
See  CoNTRAcrd,  5. 

OREGON  DOlSfATION  ACT. 

1.  **Orb(Jok  Donation  Act,"  Title  Under.— -Under  this  act,  by  which  there  "is 

granted  "  to  every  man  answering  to  a  certain  description,  or  if  married^  to  HTniMJ 
to  his  wife  in  equal  parts,  a  tract  of  land  of  specified  area,  upon  certain  prescribed 
conditions  of  selection,  and  in  consideration  of  residence  and  cultivation  for  a  ceitain 
period,  the  United  States  holds  the  position  of  seller  and  the  donee  that  of  pur- 
chaser. As  soon  as  the  necessary  selection  has  been  made,  and  the  prescribed  resi- 
dence and  cultivation  completed,  the  traUsaction  is  closed,  so  far  as  the  sale  is  con- 
cerned, final  proof  is  no  patt  of  the  oonsideration  which  the  grantee  gives,  but  is 
merely  evidence  to  salary  the  land  office  that  the  right  of  the  gnBteei8iMvfect,a]id 
entitles  him  to  a  patent  The  act,  and  not  the  patent.  Works  tibe  tnos&-  oi  title. 
The  patent  is  formal  and  solemn  evidence,  and  when  issued  relates  back  as  of  the 
date  when  a  fit  gtantee,  reUdering  full  oonsideration,  had  «|nwared.  Title  under 
ttuh  donation  aOt  is  always  complete  before  a  patent  isiimb,  ana  the  patent  issnes  by 
virtue  of  a  title  complete,  and  not  otherwise.  Brogue  v.  Sckojidd  et  aL  W.T, 
485. 

2.  The  Same— FarHtion  bt  Minors— AoQinssouTC8«r-E0iOFPEi.,— Previous  to  1853, 

Amos  Short,  who  was  married,  had  duly  selected,  under  the  Oregon  donation  set, 
a  tract  of  land,  which  is  the  subjeot-matter  of  the  present  controversy,  and  with 


haM  wtftf  hftd-  velided-  ufon  uid  onUivmted  i#'  m  fM-  ccmijfiastiif  iHtlr  Mid'  id, 
ao  as  to  entitle  hiuiseH  and  wile  to  a  patent*  «abjeet  to  sorvey  by  the  United  States 
surveyor.  In  1B63  he  died,  leaving  a  widow  and  diildren.  All  the  requirements 
of  said  act  had  been  complied  with,  siMi  the  widow  and  children  of  Amos  Short, 
held,  piicf  to  and  in  t}ie  year  1855,  in  undivided  shares,  all  disposable  interest  in. 
and  to  said  tract  of  land)  and  were  entitled  to  a.  patent  iherefbr  ^^ix^  the  United 
States.  In  1S55  they  agreed  to  make,  and  did  make,  a  parol' division  or  partition 
of  this  whole  tract  into  halves ;  the  east  half  was  assigned  to  the  widow,  and  the 
wesft  half  to  the  children.  This  paartition  W^  of  coarse,  subject  to  the  survey  and 
divisioQi  made  by  the  sorveyoi^-peneral,  and  to  the  divildo&fin'e  whieh  he  might  de- 
tannine.  The  children,  assaming  that  the  west  half  btionged  to  themselves,  pro- 
oaaded  in  1866  to  nudce  a  partition  of  it  and  to  determine  their  own  shares  in  sev- 
endl^.  To  this  end,  those  Who  weve  of  t^  applied  personally^  and  those  who  were 
minors  applied  by  guardian,  to  the  proper  probate  court'  for'  a  partiti<«i.  Proceed- 
ings were  thereupon  had,,  by  urituoh  the  probate  court,  in  form  at  least,  decreed  a 
partition  of  the  west  half  amonff  the  chiloren.  To  this  partition  all  of  the  children 
actually  and  willingly  consented  by<  each,  either  persoiially  or  by  guardian,  talking 
possession  and  control  of  his  or  her  portion  in  severalty,  and  by  mutually  paying 
said  aeeeptkg  owelty  suffieient  to  fully  equalise  ail  the  allotments.  In  1874  the 
United  Stetes  surveyor-general  divided  the  land  between  the  widow  and  the  heirs, 
Mid  amena  the  faetm  tfaeiBselves;  in  eioclfly  tiie  saamr  knamner  in  whieh  they  tfaem- 
selTes  had  psftitiooed  it  in  1866»  Under  these  jiartitions,  G.  H.  Short,  one  of  the 
minor  children,  became  entitled  to  and  possessed  of  a  share  of  said  west  hidf ,  known  as 
lot  7»  which  is  the  land  in  controversy.  He  held  and  used  that  lot  as  his  own  until 
1865.  In  that  year  his  guardian,  actine  under  direction  of  the  court  of  probate, 
sold  said  lot  t6  the  appellee,  Schofiela,  for  a  fair  price,  whidi,  under  direction  of 
the  court,  was  applied  m  paying  a  mortgage  upon  the  premises  and  other  debts 
prcnred  and  allowed  against  said  minor's '^estate.  U.  ff.  Short  became  of  age  in  1866. 
in  1878,  twelve  years  after  attaining  hismajOrity,  duriil^  which  iifterval  he  had  not, 
by  word  or  act,  ob|ected  to  any  of  the  f evening  proceedings;  he  ^are  to  the  ap'pel- 
l^Vs  grantor  a  quitclaim  deedof  s31  his  ri^ht,  title  and  interest  in  the  said  dona- 
tion claim ;  and  about  the  same  time  the  oUier  heirs  gave  t6  the  appellant's  grantor 
similar  deeds  of  their  respective  interests.  At  the  execution  of  these  latter  conrey-* 
ances,  peiiodrTftrying  front  eight  to  t]s^nty>one  vears  had  elapsed  since  each  one 
of  the  neirs  had  become  of  age,  during  which  times  none  of  them  had  made  any 
objection  to  the  various  proceedings  above  described.  Meaziwhile  the  appellees 
hftve  put  uik>n  the  premnes  permanent  improvements  of  pe&t  value,  ffela,  that 
even  if  the  proceeding  in  the  probate  court  for  the  partition  and  for  the  sale  were 
irr^«:iilar,  the  said  heirs  were  estopped  by  their  long  acquiescence,  after  attaining 
their  majority,  from  objecting  to  the  reguisrity  and  validity  of  the  partitions  which 
had  been  made,  or  of  the  sale  of  the  land  by*  order  of  the  probate  court ;  and  that 
ihor  quitclaims  t6  appellant's^  gnintor  conveyed  no^  right,  title  or  interest  in  the 
premises.    Id* 

SeePVBzio  LAYttm,  8,  9l 

OUSTER. 
See  BjaoTMXinv  7* 

PARTICULARa 

See  Bill  or  Pabticulabs. 

PARTIES. 

1.  Af  Acrnte  oir  a  Vowrtuxftttna  Boin>  mat  be  Brought  in  the  name  of  the  sheriff,  for"^ 

the  use  and  benefit  of  the  real  parties  in  interest,  against  the  streties  on  such  bond, 
witihout  joining  their  principal,  and  without  showing  that  judgment  has  been  ob- 
tained agrinst  the 'principal  or  that  the  plaintiff  has  exhausted  his  remedies  against 

2.  DxVRT'  or  Partus  in  Atme^  A«AiNSt  PAK<nnsRdHn>.— In  an  action  agiunst  a  part- 

nership a  defect  of  parties,  consisting  in  a  failure  to  name  the  individuals  composing 
the  firm,  is  waived  by  the  appearance  of  the  defendants,  without  specifically  ob- 
jecting to  the  defect.    Baxter  et  cU,  v.  Scoland  et  <U,     Wash.  652. 
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&  AflSiONXi— BsAL  Pabtt  in  InTimwr. — ^An  anigiiM  of  a  note  and  acooanft  mod  on  ii 
the  real  iMurty  in  interest,  ivitliin  the  meaning  of  the  code  of  ciyil  procednre,  al> 
though  tne  oonaideration  for  the  assignment  is  a  jpayment  to  he  made  to  the  aasigiior 
after  recovery  in  the  soil    Basiett  r.  Inman,     VoL  584 

See  Cancellation,  4  ;  F&aud,  1~3;  Judoiont,  15-16 ;  Mortoaok,  5 ;  Plxadino  asd 
Peactzoob,  13 ;  Svpplbmxntabt  Pbocbedinos,  8-4 ;  Tbusts,  1. 

PAETITION. 

1.  Fbndbnct  of  a  Si71T  vob  PABTznoN  IN  THE  Statb  Ooubts,  Buch  soit  beiiw  in  tiie 
nature  ol  a  prooeeding  in  rem,  is  a  bar  to  a  sabsequent  soit  for  partition  of  the  same 
land  in  the  United  States  ooorts,  brought  by  a  successor  in  intereet*  peMdaUe  lUe^ 
of  some  of  the  parties  to  such  former  snit  against  the  saocessors  in  interest  of  die 
other  parties.    JiarUn  ▼.  Baldwin  etaL{U.8,  Cir.  CL)    Col  & 

See  Oregon  Donation  Act,  2. 

PABTNER8HIP. 

L  Finding  as  to  Paktnzbshzp  Held  Supported  bt  the  Stidengs.  Snead  v.  lAtdt, 
Col.  496. 

See  AooouNT  Stated,  1;  Aocmuntino,  1,  2;  AssiONMBNTVORBsNXfiTorGBBDisoB^ 
3;  Judgment,  8;  Negotiable  Inotbumbntb,  4,  6;  Pabtoes,  2. 

PATENTS. 

1.  iNOPEBATiNa  Patent — ^Rei8SUB& — ^A  patent  need  not  be  inoperative  in  its  entiretj 

to  entitle  the  uatentee  to  a  reissue.  If  it  be  inoperative  in  jiart,  so  fiw 
as  not  to  secure  all  that  the  inventor  ii  entitled  to  claim,  and  what  he  is  entitled  to 
claim  appears  in  his  specifications,  it  is  inoperative  within  the  meaning  of  tiie  pro- 
visions ol  the  statute,  and  entitles  the  patentee  to  a  reissue  in  such  form  as  to  cover 
his  entire  invention.  The  OiatU  Pcwder  Company  v.  Safety  Kitro  Powder  Company 
{U.  8.  Cir.  CU)    CaL  79. 

2.  Fbaud  in  Reissue  is  a  Question  fob  the  Patent  Oricbl — ^Whether  a  patentse  imio- 

centiy  or  fraudulently  seeks  a  reissue  of  his  patent  is  a  question  of  fact  for  the  offi- 
cers of  the  patent  office  alone  to  detemuiie ;  and  their  decision  is  ooncliisive  in  a 
collateral  attack  upon  the  patent  Id, 
8.  Beissues  in  Identical  Language  ov  a  Pbiob  Patent  Yaudl — ^The  owner  of  patent 
78,317,  surrendered  itand  obtained  a  reissue  in  patent  Na  5,6191  The  latter  was  sni^ 
rendered  and  reissued  in  patent  No.  5,799,  for  the  purpose  of  oonrectiii^  a  dencal 
error.  Reissue  No.  5,799  was  held  by  the  circuit  court  of  the  ninth  cironit  to  be 
void,  as  embracing  more  than  was  shown  or  claimed  in  the  original  patenl  There 
were  conflicting  decisions  in  different  circuit  courts  upon  the  validity  of  the  last  re- 
issue. After  it  had  been  adjudged  void,  the  owner  surrendered  patent  Ka  5,799, 
and  procured  another  reissue  in  the  identical  language  of  original  patent  No.  78,317. 
HMi  that  the  last  reissue  is  hot  void  under  the  cireumstances,  in  oouaeqaenoe  of 
its  being  in  the  identical  language  of  the  original  patenl    Id, 

4.  Sub-Combinations— Independent  Patents. — Where  a  patent  ii  issued  for  an  inven- 

tion consisting  of  a  combination  of  a  number  of  elements,  and  there  is,  at  the  same 
time,  an  invention  made  by  the  patentee  consisuing  of  a  sub-comlunation  of  a  part  of 
the  elements  entering  into  the  larg^  combination,  and  the  patent  i»ued  does  not 
,  embrace  such  sub-combination,  the  inventor  of  both,  at  the  same  time,  may  after- 

wards obtain  an  independent  patent  for  the  sub-combination,  nrovided  ho  ^pliee 
therefor  within  two  years  after  the  invention  has  gone  into  public  use  or  been  oo 
sale.     Cahn  v.  Wong  Tmg  Town  On,  {U.  8.  dr.  CL)    Cal.  7; 

5.  Patent  ;for  **  Revolving  Dip-Net. " — The  patent  issued  to  Thornton  F.  WiUiams  on 
I  Aueust  2,  1881,  and  numbered  245,251  for  an  "improvement  in  revolving  dip-nets,'' 

decLured  void  for  want  of  both  invention  and  novelty,  the  same  havins  bc«a  invented 
and  put  in  operation  by  Samuel  Wilson  at  the  Casinwles  of  the  Columbia  in  the 
spring  of  1879,  and  from  which  machine  the  said  Williams,  in  the  fall  ol  that  year 


and  the  spring  of  1880,  constructed  his  "revolving  dip-not"     WUUama  t.  MeCord 
et  ale.  (U,  8.  C^r.  CL)    Or.  503. 

PAYMENT. 

1.  Payment  iob  Special  Pubposb— -Achon  fob  Monet  Had  and  BEOEnrED. — ^An  ac- 
tion for  money  had  and  received  lies  to  recover  back  money  paid  hy  a  debtor  to  hie 
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creditor  to  be  applied  in  satisf  action  of  a  particular  obligation,  when  the  same  is  not 
so  applied,  and  tne  obli^tion  is  otherwise  discharoed.  It  is  not  necessary  in  such 
action  to  allege  a  promise  to  repay.     Stewart  v.  Phy,     Or,  (>36. 

See  Bona  Fide  Purchaskr,  1;  Pleading  and  Practicb,  2,  3. 

PERJURY. 

1.  Subornation  of  Perjury,  Indictment  for. — ^To  sustain  an  indictment  for  procur- 
ing a  person  to  commit  perjury,  it  is  necessMry  that  perjury  has  in  fact  be^  com- 
mitteo.  It  cannot  be  committed  unless  the  witness  swears  to  what  was  false,  will- 
fully and  knowingly.  Consequently  the  indictment  must  aver,  not  only  that  the 
Statements  made  by  the  witness  were  false  in  fact,  and  that  he  knew  them  to  be 
false,  but  also  that  the  party  procuring  him  to  make  those  atatements  knew  that 
they  would  be  intentioiumy  and  willfully  false  on  the  part  of  the  witness,  and  thus 
that  the  crime  of  perjury  would  be  committed  by  him  United  States  v.  Evans  ( U. 
5.  Ditt,  CU)    Col.  611. 

PILOT. 
See  Admiralty,  1^. 

PLAGE  OF  TRIAL. 
See  Venue. 

PLEADING  AND  PRACTICE. 

1.  Demurrer— Averment  of  Legal  Conclusions. — A  complaint  need  allege  only  facts 

sufficient  to  constitute  a  prima-faeie  cause  of  action.  If  superfluous  matters  are  al- 
leged as  legal  conclusions,  an  objection  thereto  cannot  be  raised  bv  demurrer.  The 
allegations  of  the  complaint,  omitting  those  objected  to  by  the  aefendant,  held  to 
state  a  ffood  cause  of  action,  and  to  m  free  from  ambiguity  or  uncertainty.  Camp- 
bell  et  cU.  v.  Taylor,     Utah,  541. 

2.  Demand,  When  Mun*  Be  Made  and  Averred. — Where  a  demand  is  necessary  to 

fix  the  liability  of  sureties  on  an  undertaking,  it  is  parcel  of  the  contract,  and  must 
be  made  before  the  oommenoement  of  an  action  for  the  breach  of  the  undertaking, 
and  in  the  action  itself  it  must  be  averred  and  proved.  It  cannot  be  made  after  the 
Gommeooement  of  the  action,  except  as  the  basis  of  a  new  action.  Morgan  v.  Mefi* 
ziesetal.     Col  882. 

3.  A  Demand  for  Payment  is  Not  Necessary  to  the  Statement  of  a  cause  of  action 

by  an  attorney  to  recover  the  reasonable  worth  of  his  services.  Oibba  v.  Davis, 
Or,  826. 

4.  Causes  of  Action,  Statement  of. — In  an  action  on  several  bills  of  exchanse,  all 

bearing  the  same  date,  payable  to  the  same  party,  due  at  the  same  time,  the  better 
practice  is  for  the  complaint  to  oontaiu  a  separate  statement  on  each  bill.  If,  how- 
ever, the  complaint  contains  but  a  single  statement,  an  order  overruling  a  demurrer 
thereto  will  not  be  disturbed. — Dawson  v.  Lail,     Ariz.  396. 

5.  Cross-Complaint — Joinder  of  Causes  of  Action — Demurrer.— An  objection  to  a 

eroasK^mplMnt  on  the  ground  that  several  causes  of  action  are  unlawfully  joined 
mast  be  taken  by  demurrer,  which  specifically  states  the  objection.  If  such  de- 
murrer is  overruled,  and  an  exception  saved,  the  right  to  be  heard  thereon  upon  ap- 
peal is  waived  by  afterward  pleading  over.  QreeUy  Administratrix^  etc.  v.  Taney. 
Col,  531. 

6.  Trial  by  Jury,  Consent  of  Parties  to.— A  trial  of  issues  of  fact  by  a  jury,  which 

should  have  been  tried  by  the  court,  is  error.  Such  error  is  waived  by  the  parties 
consenting  to  a  trial  by  a  jury.     Id. 

7.  A  Defendant  Who  Consents  to  Try  a  Case  without  a  Jury  thereby  Waives  his 

right  to  afterwards  object  that  the  plaintiff's  remedy  was  in  law  rather  than  in 
equity.—  WaUa  Walla  v.  Moore  ei  oL      Wash.  214. 

8.  Pleading  Contract  for  Conveyance  of  Land.— In  pleading  a  defense  arising  out  of 

a  contract  for  the  conv^ance  of  land,  it  is  not  necessary  to  allege  that  such  con- 
tract was  in  writing.  The  statute  of  frauds  has  changed  the  rule  of  evidence,  not 
the  rule  of  pleading.     Tucker ^  Executrix,  Etc ,  v.  Edwards,     CoL  400. 

9.  Inconsistent  Pleas — When  Allowable. — Under  the  practice  prior  to  1877,  the 

aevend  parts  of  each  plea  could  not  be  repugnant  to  each  other;  but  separate  special 
pleas  in  the  same  answer  might  be  inconsistent  without  rendering  the  pleading  ob- 
noxious to  demurrer.    Id. 


956  Index. 

10.  Accord  and  Satuvaction — Elkction — Pleading. — In  pleading  hia  reftdiBeMto 
perfoim  an  accord  agreement,  where  the  promisee  is  given  the  pnTilcwe  of  electing 
between  two  alternative  promises  on  the  part  of  the  promisor,  it  is  snmricnt  for  the 
latter  to  aver  his  constant  readiness  and  willingness  to  perform  either,  at  least  until 
the  promisee  has  indicated  his  choice.  An  actual  tender  of  performance  need  not 
be  averred.    Id. 

11.  Overruling  Demurrer,  Waiver  of  Exception  to. — In  an  action  on  a  judgment 
where  the  defendant  pleads  nuZ  tiel  record  and  an  accord  and  satisfaction,  aa  exeep> 
tiou,  to  the  sustaining  of  a  demurrer  to  each  latter  plea  is  not  waived  by  proceeding 
to  trial  on  the  issue  raised  by  the  former.     Tudcer  v.  Bdwards.     OoL  400. 

12.  Pleading  Facts  Constituting  Fraud. — In  an  action  to  annul  a  conveyance  on  the 
ground  of  fraud,  when  the  facts  constituting  the  fraud  are  not  clearly  known  by 
the  plaintiff,  the  same  may  be  alleged  m  the  alternative.  JitMmutten  et  aL  r. 
McKmght  tt  al,     Utah,  205. 

13.  In  Such  Action,  When  the  Fraud  Consists  in  Taking  a  Deed  in  the  name  of  a 
married  woman,  and  in  giving  a  mort^;age  to  the  grantor  in  the  name  of  her  hus- 
band, he  being  the  person  who  committed  the  fraud,  the  wife  is  a  necessary  and 
proper  party  whether  she  was  apartieeps  eriminis  to  the  fraud  or  not.     Id. 

14.  VENUE,  when  must  BE  ALLEGED. — In  an  action  to  recover  the  possession  of  specific 
personal  property,  the  jurisdiction  of  the  court  must  be  shown  by  an  all<^tion  in 
the  complaint  of  the  place  of  detention.  A  failure  to  make  such  allegation  can  not 
be  taken  advantage  of  after  verdict  when  the  sheriff's  return  shows  that  the  property 
was  taken  in  the  county  over  which  the  court  had  jurisdiction.  Stiles  v.  Jamu, 
Wash.  212. 

15.  Equitable  Defenses  may  be  Interposed  to  an  action  at  law.     SaUtbury  v.  SQimm. 

CoL  612,  102. 

16.  Defense  not  Pleaded,  when  may  be  Taken  Advantage  of. — If  a  defense,  lenl 
or  equitable,  to  which  the  defendant  is  entitled  to  the  benefit,  be  not  averred  in  me 
answer,  but  is  fuMy  established  by  the  plaintiff  in  attempting  to  make  oat  his  caae 
in  the  first  instance,  tiie  plaintiff  will  be  deemed  to  have  waived  the  absence  of  aver- 
ment, and  cannot  recover  if  objection  be  taken  by  the  defendants    Id, 

17.  Plea  should  Present  a  Single  Issue. — The  object  of  a  plea»  is,  to  present  and  try 
a  single  issue,  which  may  decide  the  suit,  without  patting  the  parties  to  the  expensa 
of  trying  aU  the  issues  in  the  case.  But  one  iMae  can  be  presented  by  |dea»  withoat 
leave  of  the  court,  and  in  a  suit  upon  a  patent  the  court  will  not  ordinarily  permut  a 
partv  to  present  and  try  upon  pleas  all  the  issues  that  can  be  raiMd,  ezo^  the 
sin^e  issue  as  to  infringement.  Giant  Potvder  Co,  v.  Safety  Niiro  Powder  (&.^  {€. 
STCir.  Court),     CaL  79. 

18.  Delay  in  Asking  Leave  to  File  Several  Pleas  will  not  be  encouraged.     Id, 

19.  The  Court  may  Grant  Leave  to  File  an  Answer  after  the  time  for  answering  has 
expired,  where  no  default  has  been  entered.     8id>er  v.  Frink.     Col.  96. 

20.  A  Defendant  is  Bound  by  an  Admission  in  His  Answer  as  to  the  amount  due 
from  him  to  the  plaintiff,  and  it  is  error  for  the  oonrt  to  order  judgment  to  be  en- 
tered upon  a  verdict  for  a  less  amount.     Coffman  v.  Broum,     CoL  98. 

21.  PERMrrriNO  Counsel  in  his  Argument  to  Read  to  the  Jury  a  Portio:.  of  ax 
Opinion  or  the  Supreme  Court  is  not  error  sufficient  to  warrant  a  reversal.  Such 
practice,  however,  is  not  to  be  commended.     People  v.  Fcrtythe,     CaL  288* 

22.  A  "Flajvtiff  cannot  Dismiss  an  Action  of  his  Own  Motion  after  the  defendant 
has  answered  and  averred  matters  upon  which  affirmative  relief  is  asked,  growing 
out  of  the  transactions  set  forth  in  tne  complaint.  Clarke  et  oLv.  Hundley,  Judgt^ 
etc.     CaL  215. 

23.  Service  of  Papers — Section  685  of  the  Code  of  Civil  Procedure  of  Idaho, 
which  Provides  that  service  of  papers  may  be  made  by  leaving  the  same  in  the 
office  of  an  attorney  in  a  conspicuous  place,  etc.,  is  in  derogation  of  the  common 
law,  and  must  be  strictly  construed.      Warner  v.  Teaehenor  el  aL     Idaho,  21. 

24.  An  Affidavit  in  Proof  of  such  Servicb  must  state  that  all  the  conditions  of  the 
statute  authorizing  such  service  have  been  substantially  complied  with,  or  it  will  be 
disregarded.     Id. 

25.  Dismissal  of  Party — Judgment. — The  entry  of  an  order  dismissing  an  actien  as  to 
a  certain  defendant,  ousts  the  court  of  jurisdiction  of  such  person,  and  a  judgment 
subsequently  entered  against  him,  without  vacating  soch  order,  is  void.  Sert  t. 
McOovem  et  oL     Col.  892. 

26.  A  Paper  is  Filed  when  it  is  Delivered  to  the  Proper  Officer,  and  by  him  re> 
ceiveil  for  filing,  whether  the  same  is  indorsed  as  filed  or  not.  Wetcoat  v.  Eccles. 
Utah,  446. 
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See  Amxndmknt;  Appbal;  Attachmxnt;  Bill  or  Excbftions;  Bill  of  PARncn- 
LABS;  Bona  vids  purchasbr,  1,  4;  Countbk-Claim;  Dbmvrrsr;  Ejectment,  7; 
EmirsNT  Domain,  4;  Finbinos;  Injunction,  7;  Instructions;  Interpleader; 
Justice  Court;  New  Trial;  Parties;  Payment;  Quieting  Title;  Bulbs  of 
Court;  Emmons;  Water  Rights,  9. 

PLEDGE. 

1.  Pledges — Bona  Fide  Holder — I^egotiable  Note. — A  pledgee  of  negotiable  paper 

as  collateral  security  is  entitled  to  be  protected  as  a  honafde  holder  to  the  same  ex- 
tant as  one  who  becomes  the  absolute  owner,  and  ma^  maintain  suit  thereon  in  his 
own  name,  as  the  real  party  in  interest.  The  only  difference  between  the  ri^^hts  of 
such  parties,  as  against  the  maker,  is  that  the  absolute  owner  may  recover  m  full, 
while  the  pledgee,  if  there  be  equities,  is  restricted  to  the  extent  of  his  advances. 
Haychn  v.  Nicoletd  et  cU.    Neo.  632. 

2.  Execution  on  Pledgor's  Interest   in   Property   Pledged. — The  interest  of  a 

pledgor  in  property  pledged,  with  a  limited  power  of  sale  for  the  protection  of  the 
pledgee,  mav  be  levied  upon  and  sold  under  an  execution  against  the  oledgor.  The 
pledgor  holds  the  legal  title  to  the  property  pledged,  and  not  merely  an  equitable 
mterest.     WiUams  v.  Qallick.    Or,  &37. 

See  Assignment  for  benefit  of  Creditors,  2;  Insurance,  1. 

POLICE  COURT. 
See  Appeal,  15. 

POLL  TAX. 

See  Taxation,  24. 

PRE-EMPTION. 
See  PuBUC  Lands. 

PROBATE  COURT. 

1.  Verification  OF  Petition  in  Probate  Court— Jurisdiction. — Proceedings  in  the 

probate  court  of  Umatilla  county,  Oregon,  are  not  void  for  want  of  jurisdiction  be- 
cause the  petition  on  which  such  proc^dings  were  founded  was  unvcnrified.  McCtjy 
v.  Ayeri^  Adtninistrator,  etc.     Wash,  564. 

2.  Presumption  as  to  the  Situs  of  Personality. — The  fact  that  a  probate  court  has 

assumed  jurisdiction  over  certain  personal  property  is  prima  fa/de  evidence  that 
such  property  is  within  the  jurisdiction  of  the  court.    Id, 

3.  The  I^bate  Jurisdiction  of  the  Superior  Court  is  Separate  and  Distinct 

from  the  jurisdiction  of  such  court  in  ordinary  civil  actions.  In  re  AUgier  et  ak 
€al  876. 

See  Executors  and  Administrators,  3;  Guardian  and  Ward,  2,  3;  JuDGsnENT, 

2;  Salbs^  6,  7. 

PROMISSORY  NOTES, 
See  Negotiable  Instruments. 

PROTEST. 
See  Costs,  3. 

PUBLIC  LANDS. 

1.  The  Affidavit  of  an  Applicant  for  the  Purchase  of  Stats  Lands  must  set  out 

the  facts  required  by  the  statute  to  be  stated  therein.  An  affidavit  which  fails  to 
state  whether  there  are  or  are  not  settlers  on  the  land  which  is  sought  to  be  pur- 
chased is  insufficient.    McCoy  v.  Byrd  et  ala,     Cal  139. 

2.  Matters  which  the  Statute  Requires  to  be  Stated  in  Such  Affidavit  cannot  be 

held  immaterial.     Id. 
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3.  PuBCHAJSB  OF  Statx  Labns  BY  CHINESE. — ^A  cituen  and  subject  of  the  ClimeM  em- 

pire, who  ia  a  bona  fide  resident  of  the  State  of  Nevada,  is  entitled,  under  the  laws 
of  the  United  States  and  of  such  State,  to  locate  or  purchase  any  of  the  pnUic 
lands  belonging  to  such  Stata     State  ex  rel,  Fook  Ling  v.  Preble,     jfev,  43. 

4.  Sals  of  Pre-kmptor's  PosssasoRY  Right  by  Adhhtistrator. — ^An  administrator  is 

entitled  to  the  possession  of  a  tract  of  land  entered  under  the  pre-emption  lavs  by 
his  intestate,  and  may  sell,  under  direction  of  the  probate  court,  any  ri^t  of  pos- 
session of  the  land  that  may  have  fallen  to  him  oy  virtue  of  his  admmistaration. 
Nothing  contained  in  sections  2263  and  2269  of  the  United  States  revised  statutes 
prohibits  such  sale.     Burch,  Administrator,  etc.,  v.  McDaniel  et  dL     TTcuA.  546. 

5.  Sale  of  "  Soldiers'  Additional  Hokestead  Scrip."— In  the  absence  of  a  farther 

equitable  showing,  money  paid  for  the  purchase  of  "  Soldiers'  Additional  Home- 
stead Scrip,"  cannot  be  recovered  back  on  the  ground  of  a  total  failure  of  oonsidera- 
tion.  Under  sections  2306  et  seq.,  of  the  United  States  revised  statutes,  the  rigfat 
to  locate  and  make  entries  under  such  scrip  belongs  to  the  soldiers  alone,  and  a  con- 
tract for  a  sale  thereof  is  against  the  pohcy  of  the  law. — MeiekifUotk  y.  BenUm, 
Holmes  «fc  Co.     Wash.  777. 

6.  District  Court  has  no  Jurisdiction  of  a  Controyebsy  to  Detbrione  the  con- 

flicting rights  of  claimants  to  a  portion  of  the  public  domain,  when  such  oontroYcrsy 
is  already  undetermined  before  the  department  of  the  interior,  ffajfs  y.  Parker. 
Wash.  801. 

7.  Decision  of  the  Tide  Land  Oombossioners. — The  commissioners  under  the  acts  of 

1872  and  1874,  to  dispose  of  the  state  tide  lands,  were  authorixed  to  decide  who  was 
entitled,  in  certain  cases,  to  be  preferred  as  a  purchaser  thereof,  and  their  determin- 
ation of  the  matter  cannot  be  questioned  elsewhere,  except  for  an  error  of  law  or  s 
fraud  extrinsic  and  collateral  to  the  contest,  by  which  a  lull  and  fsir  hearing  of  the 
matter  was  prevent^^d.     Shively  v.   Welch  et  oL  (U.  8.  dr.  Ct,)    Or.  713. 

8.  Seitlbr  Under  the  Donation  Act. — It  does  not  appear  that  James  Welch  was  ever 

a  '*  settler  "  under  the  laws  of  the  provisional  government  or  the  donation  act  upon 
the  donation  patented  to  John  M.  Shively  and  wife  ;  and  if  he  was,  upon  his  aban- 
donment of  all  such  claims  thereto  in  1860,  and  before  he  was  entitled  to  the  grant* 
his  wife  had  no  interest  in  it  or  the  consideration  received  therefor. — ItL 

9.  Conveyance  to  one  Person  upon  a  Consideration  Moving  from  Another. — In  1860 

John  M.  Shively,  in  consideration  that  James  Welch  abandoned  his  claim  to  be  s 
'*  settler  "  upon  the  former's  donation  claim,  conveyed  a  certain  portion  thereof  to 
said  Welch,  and  a  like  portion,  including  5  and  13  in  "  Shively  s  Astoria,"  to  his 
wife  Nancy.  Held,  tiiat  Nancy  did  not  hold  said  blocks  under  her  husband  but 
the  grantor,  Shiv^y,  and  therefore  she  was  entitled  under  the  acts  of  1872  and  1874 
(Ses.  L.  129,  76)  to  purchase  the  tide  land  in  front  of  said  blocks,  although  her  hos- 
band  had  quit-claimed  the  same  to  Shively  in  1850.    Id. 

10.  Town  Site  of  Bxd  Bluff — Statutes  Affecting — Certificates  of  Title — Trust 
Estate — Conveyance  by  Trustee. — On  May  1st,  1865,  Ann  Wasson,  then  a  widow 
with  a  child  by  a  former  husband,  the  plaintiff  here,  entered  upon  and  took  posses- 
sion of  certain  lots  forming  part  of  the  town  site  of  Red  Bluff  She  residea  there 
with  her  child  until  her  marriage,  in  1866,  to  Wasson ;  thereafter  she,  her  husband 
and  the  plaintiff  continued  to  live  and  occupy  said  premises  as  her  property  until 
her  death  in  1867,  when  she  died  intestate,  leaving  surviving  her  as  her  heirs  at  lav, 
her  husband  and  the  plaintiff.  Said  town  site  had  been  entered  at  the  office  of  the 
register  of  the  land  office  of  the  United  States,  by  the  county  judge  of  Tehama 
county,  in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof,  under  acts 
of  con^«8s  providing  for  the  reservation  of  town  sites  upon  the  public  lands  of  the 
United  States.  Thereafter  said  trustee  purchased  the  lands  under  the  provisions  of 
an  act  of  congress  applicable  to  his  trust,  and  on  September  29, 1866,  a  United  States 
patent  was  issued  to  the  county  judge  and  his  successors  in  office.  On  March  6th« 
1868,  the  legislature  passed  an  act  authorizing  the  trustee  to  distribute  the  town 
lots  held  by  V»^ni  in  trust,  and  to  issue  certificates  of  title  to  the  inhabitants  of  said 
town  in  accordance  with  their  respective  interests.  On  July  9th,  1868,  Wasson. 
f^^ftimmg  as  heir  at  law  of  his  wife,  obtained  from  the  trustee  the  certificate  of  title 
to  the  premises  in  dispute,  in  his  own  name,  which  were  afterwards  conveyed  by 
mesne  conveyances  to  the  defendant.  Held,  that  the  widow,  under  the  aforesaid 
acts  of  congress,  as  the  original  and  bona  fide  occupant  of  said  lots,  became  vested 
With  an  equitable  title  to  the  same,  as  her  separate  property,  which  she  would  have 
had  a  right  to  perfect,  had  she  lived,  by  obtaining  from  the  trustee,  whan  he  csme 
to  execute  his  trust,  under  the  regulations  prescribed  bv  the  state,  a  certificate  of 
legal  title  ;  upon  her  death,  before  such  regulations  had  been  prescribed,  her  interett 
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Tested  in  her  huBband  and  the  plaintiff  aa  tenants  in  common,  each  entitled  to  an 
undivided  half  of  the  premiaes ;  that  the  legal  title  obtained  by  the  husband,  and 
his  entry  thereonder,  mured  to  the  benefit  of  the  plaintiff,  and  was  held  by  him  in 
trust  for  her ;  and  that  the  defendant,  who  took  such  land  with  notice  of  the  equi- 
table riffhts  of  the  plaintiff,  as  shown  bv  the  county  records,  could  acquire  no  greater 
rights  therein  than  his  grantor  had.  •  Eversdon  v.  Mayhew.     Cal,  726. 

See  Died,  1-5;  Denver  Towk  Site,  2;  Easements,  3;  Obbgon  Donation  Act. 

PUBLIC  OFFICERS. 

1.  County  Clerk  of  Humboldt  County,   Salary  of. — On  February  28,  1876,  the 

offices  of  county  clerk,  auditor  and  recorder  of  Humboldt  county  were  united  in 
the  same  person.  On  that  date  the  legislature  passed  an  act  fixing  the  annual  salary 
of  the  person  filling  such  offices  at  five  thousand  dollars.  Subsequently  Humbolot 
coon^  was  organi^d  as  a  county  of  the  second  class,  and  the  offiees  of  auditor  and 
recorder  were  separated  from  that  of  county  clerk.  The  annual  salary  of  the  county 
clerk  was  thereupon  fixed  by  the  board  of  supervisors  at  two  thousana  seven  hundred 
dollars.  Held  that  the  act  of  February  28, 1876,  was  intended  to  regulate  the  salary  of 
such  offices  only  while  they  were  united  in  the  same  person.  That  when  the  organiza- 
tion of  the  county  government  was  changed,  and  the  offices  were  separated,  no  one 
of  the  three  officers  was  entitled  to  receive  the  salary  intended  for  the  three;  and 
as  the  act  did  not  provide  for  the  separation  of  the  three  offices,  it  became  inopera- 
tive when  such  separation  occurred.  Kinsey,  County  Clerk,  etc,  v.  KeUogg,  etc.  CcU, 
368. 

2.  The  Same. — As  there  was  no  operative  law  fixing  the  compensation  of  the  county 

clerk  after  Humboldt  county  became  organized  as  a  county  of  the  second  class,  the 
board  of  supervisors  had  authority  to  fix  the  compensation  of  that  officer.     Id. 

See  County  Clerk;  County  Government,  2. 

QUIETING   TITLE. 

1.  Action  to  Quiet  Title— Allegations  of  Complaint. — A  complaint  to  quiet  title  is 
sufficient,  which  alleges  ownership  in  the  plaintiff  in  the  land  in  controversy,  and 
that  the  defendant  claims  an  estate  or  interest  therein  adverse  to  him,  which  claim 
is  without  right,  and  that  defendant  has  no  estate,  right,  title  or  interest.  Rough 
V.  Shrvmans.     CaL  831.     Rough  v.  Booth.    CaL  832. 

QUIT  CLAIM  DEED. 
See  Ejectment,  6. 

QUORUM 
See  Corporations,  3,  4. 

RAILROADS. 
See  Bonds,  1;  See  Corporations,  13;  Nbouoencb,  1,  2. 

RECEIVER. 

1.  Order  Seitling  a  Receiver's  Account  will  be  Affirbied  when  no  error   ap- 

pears.    Montgomery  v.  MerriU.     Col.  140. 

2.  Objections  and  Exceptions  to  the  Allowance  of  a  Verified  Account  of  a  re- 

ceiver appointed  in  an  action  for  the  foreclosure  of  a  mortgage  need  not  be  verified. 
Id. 

RED  BLUFF  TOWN  SITE. 
See  Public  Lands,  10. 

REFERENCE. 

1.  In  an  Equitable  Action  the  Court  has  Power  to  Refer  the  Same  to  a  refe- 
ree to  take  the  testimony,  and  to  decide  the  action  upon  the  testimony  so  taken. 
In  reviewing  such  evidence  the  appellate  court  ma^  weigh  the  same  with  a  view  to 
a  just  determination,  uninfluenced  by  the  proposition  that  the  court  below  had  su- 
perior facilities  to  judge  of  the  credibility  of  witnesses.     Siebtr  v.  Frink.     Col.  96. 
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reformation. 

See  Findings,  15. 

REMOVAL  OF  CAUSES. 

1.  Removal  of  Causbs — Citizenship  of  Parties. — ^The  petition  for  the  removal  of  an 

action  on  the  ground  that  the  pfuiies  are  citizens  of  different  states  must  shov  that 
such  ground  of  removal  existed  both  at  the  time  of  the  commencement  of  the  action 
and  at  the  time  of  the  application  for  removal.  A  petition  which  only  alleges  that 
the  defendant  is,  and  always  has  been,  a  citizen  of  Cidifomia,  and  that  the  plaintiff 
is  a  citizen  of  Missouri  is  insufficient  McNaughton  v.  South  Pacific  Coatt  R.  R. 
Co.  {U.  S.  Cir.  Ct.)    CaL  662. 

2.  The  Sake — Amendment  of  Petition. — The  citizenship  of  the  parties,  under  such 

circumstances,  are  jurisdictional  facts,  and  must  be  alleged  in  the  petition.  If  such 
allegations  afe  not  made,  whether  the  petition  may  be  amended  in  the  areuit  court 
so  as  to  show  them  qwrre.  If  the  power  to  allow  such  amendments  be  conceded,  it 
is  not  a  matter  whicn  the  party  removing  can  demand  as  a  lecal  right,  but  only  a 
matter  for  the  eiLerciBe  of  a  sound  discretion  by  the  court,  buch  an  amendment 
should  not  be  allowed  where,  after  an  amendment  of  the  petition  in  the  drcuit 
court,  the  record  in  each  court,  would  show  upon  its  face  jurisdiction  which  would 
authorize  it  to  proceed  to  final  judgment.     Id. 

3.  The  Same — Application,  when  Should  be  Made. — This  action  was  commenced  in 

the  fourth  district  court  of  the  state  of  California,  on  August  1,  1879;  defendant 
demurred  August  22,  1879.  The  demurrer  was  overruled.  It  answered  September 
12,  1879.  Plaintiff  demurred  to  that  part  of  the  answer,  setting  up  new  matter  as 
a  defense,  October  2,  1879.  The  new  constitution  of  California  of  1879  having  in 
the  meantime  taken  effect,  the  case  was  transferred  into  the  superior  court  as  the 
successor  of  the  district  court,  and  on  January  23,  1880«  was  assigned  to  depart* 
ment  Na  7  of  the  superior  court.  On  March  22,  1880,  Uie  demurrer  to  the  answer 
was  sustained.  An  amended  answer  was  filed  April  1,  1880,  which  put  the  case  at 
issue.  The  constitution  of  1879,  and  the  statutes  passed  in  pursuance  thereof,  pro- 
vide that  "the  superior  courts  shall  always  be  open  (legal  holidays  and  non- judicial 
days  excepted)  and  they  shall  hold  *  *  *  regular  sessions  commencing  <»  the 
first  Mondays  of  January,  April,  July  and  Octooer,  and  special  sessions  at  such 
other  times  as  may  be  prescribed  by  the  judge  or  judges  thereol "  On  January  21, 
1884,  the  defendant  filed  a  petition  to  remove  the  case  to  the  United  States  circuit 
court,  on  the  ground  that  the  parties  were  citizens  of  different  states.  HHdf  that 
under  the  act  of  congress  of  1875,  providing^  that  the  application  for  removal  must 
be  made  *' before  or  at  the  term  at  which  said  cause  could  be  first  tried,"  the  appU< 
cation  in  this  case  came  too  late ;  that  the  four  general  sessions  of  the  superior 
court  required  to  be  held  are  **  terms  "  within  the  meaning  of  the  act.     Id. 

4.  Transfer  of  Cause  to  Federal  Court. — An  order  of  the  lower  court  refusing  a 

motion  to  transfer  the  cause  to  the  federal  court  can  not  be  reviewed  on  an  appeal 
from  the  judgment  alone.     Rough  v.  Booth.     Rough  v.  Simmonds.     CaL  72. 

5.  The  Bond  Required  on  Such  Transfer  Must  be  Signed  by  the  principal.    Id. 

REMOVAL  OF  COUNTY  SEAT. 

• 

1.  Removal  of  County  Seat — Legislative  AuTHORmr  Over. — The  act  of  February 
11,  1881,  regulating  the  removal  of  county  seats,  and  providing  that  "not  less  than 
two  thirds  of  all  the  legal  votes  cast  shall  be  necessary  to  effect  the  removal  of  the 
county  seat  of  any  county  in  this  state,"  is  not  in  coimict  with  section  2,  article  14. 
of  the  constitution,  which  declares  that  *'no  county  seat  shall  be  removed  unless  a 
majority  of  the  electors  voting  on  the  proposition  vote  therefor. "  AlexxMderx. 
People.     Col.  92. 

REPLEVIN. 

1.  Replevin  of  Joint  Property.— Personal  property  incapable  of  division,  and  own- 

ed by  two  or  more  joint  owners,  or  tenants  in  common,  cannot  be  replevied  by  oae 
or  more  of  such  owners  from  the  owners  who  have  the  exclusive  possession  tfaereot 
HiU  et  al.   v.   Seager.     Utah.  673. 

2.  Action  for  Claim  and  Delivery — Judgment. — Under  the  code,  a  defendant  who 

recovers  judgment  in  an  action  for  the  claim  and  delivery  of  personal  property 
where  the  same  haa  been  delivered  to  the  plaintiff,  is  entitled  to  a  judgment  for  a 
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return  of  the  property;  and  if  all  the  property  oannot  be  returned,  then  to  a  judg- 
ment for  the  value  oi  the  wholeu  In  sucn  action,  the  wrone-doer  cannot  acquire 
the  privileffe  of  restoring  to  the  owner  a  particular  article  df  the  property  wrongful- 
ly detained,  or  of  paying  instead  its  value  as  found  by  the  jury,  nor  con  he  com- 
plain that  the  alternative  judgment  is  for  less  than  the  value  of  the  property.  Wet- 
more  V.  Bupe.     CaL  885. 

See  Amendmkkt,  1. 

RESTRICTION  ACT. 
See  Chinese  Restriction  Act. 

REVENUE  ACTS. 
See  Duties. 

RIGHT  OF  WAY. 
See  Easements,  1-3. 

ROADS. 
See  Streets  and  Highways. 

ROBBERY. 

1.  To  Constitute  Robbery  or  Larceny  the  Goods  must  have  been  taken  animo 

furandi.     People  y.  Ke^er.     Ca/.  878. 

2.  iNsrrRUCiTONs  IN  Regard  TO  Robbery. — When  a  defendant  is  on  trial  and  is  con- 

victed of  the  crime  of  robbery,  erroneous  instructions  relating  to  the  crime  of  grand 
larceny  will  not  warrant  a  reversal,  when  the  instructions  in  regard  to  the  crime  of 
robbe^  are  correct.     People  v.  Eiley,     CaL  364. 

3.  Robbery — Statement  of  Person  Robbed — Res  Gest^. — On  a  trial  for  robbery, 

after  the  prosecuting  witness  has  testified  **that  he  thought  that  he  had  been 
knocked  down  and  his  watch  [the  property  claimed  to  have  been  taken]  was  taken 
from  him  without  his  consent,  but  of  this  he  was  not  certain,"  the  prosecution  can 
not  give  evidence  of  a  statement  of  such  witness,  made  some  time  after  the  alleged 
robbery  occurred,  and  not  in  the  presence  of  the  defendant,  to  the  effect  that  he  had 
"been  knocked  down  and  robbecL"  Such  statement  forms  no  part  of  the  res  gestae. 
People  V.  Ehring.     CcU.  690. 

RULES  OF  COURT. 

1.  A  Court  Cannot  by  Rule  Deprive  a  Party  of  a  Right  given  him  by  statute. 
Wescoat  v.  Eccles.     Utah,  446. 

See  Appeal,  23. 

SACRAMENTO  BONDS. 
See  Bonds,  2-4. 

SALES. 

1.  Sals  of  Real  Estate — Cobcmissioners — ^Time  When  Essence  op  Contract. — ^The 
respondents  authorized  the  appellants  in  writing  to  sell  certain  real  and  personal 
property  for  them  at  a  given  price,  and  within  a  specified  time.  On  the  last  day  of 
such  time  the  appellant  produced  as  a  purchaser  one  who  professed  to  be  able  to 
pay  the  price  agreed  upon,  and  willing  to  do  so  if  the  respondents  would  allow  him  a 
reasonable  time  to  examine  the  title  to  the  property.  This  the  respondents  refused,  but 
tendered  him  a  deed  for  the  property,  which  he  refused  to  accept,  for  want  of  an  op- 
portunity to  make  such  examination.  Held,  that  the  appeUants  were  not  entitled 
to  the  stipulated  commission ;  that  time  was  of  the  essence  of  the  contract  for  the 
sale  ;  that  a  reasonable  time  for  the  examination  of  the  title  could  not  be  implied 
where  the  limit  for  acceptance  was  definitely  fixed  by  the  terms  of  the  offer ;  that 
to  entitle  them  to  commissions  the  appellants  should  have  produced  a  purchaser 
both  able  and  willing  to  consummate  the  purchase  within  the  stipulated  time.  Wat- 
son etai,v.  Brooks  et  oL     Or,  815. 
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2.  A  Sale  of  Personal  Property  in  the  Possession  of  the  Vendor  carries  with  it  « 

warranty  of  title,  including  a  warranty  against  incumbrances.  Better  v.  McAUU- 
ter.     Wash.  690.      ' 

3.  Breach  of  Warranty  of  Tttlb  — Rbcisbion. — Where  personal  {Hfoperty  is  sold  with 

warranty  of  title,  and  at  the  time  of  sale  the  same  is  subject  to  alien  not  known  to 
the  vendee,  by  reason  of  which  said  property  is  taken  and  kept  from  the  vendee, 
without  negligence  or  fault  on  his  part,  such  taking  will  of  itself,  at  the  option  of 
the  vendee,  work  a  recission  of  the  contract  of  sale,  and  be  a  good  defense  to  an 
action  for  the  purchase  price.     Id. 

4.  The  Same — Payment  of  Lien  by  Vendee. — The  vendee  under  such  contract  need 

not  discharge  the  existing  lien.  If,  however,  he  does  so,  the  amount  so  paid  should 
be  set  off  against  the  purchase  price.  Id. 
6.  Implied  Warranty — Sale  by  Written  Contract.— Parol  Evidence. — The  vendor 
of  personal  property  in  his  possession  warrants  his  title  to  the  same  by  implicatioiL 
Whether  such  sale  be  by  written  bill  or  sale  or  oral,  the  implied  warranty  of  titie 
may  be  rebutted  by  paroL  The  law  does  not  generally  imply  warranties  as  to  qual- 
ity. As  to  such  warranties  the  rule  is  cai?eat  emptcTy  and  the  purchaser  has  no 
remedy  except  in  cases  of  express  warranty  or  fraud.  If  the  contract  of  sale  be 
reduced  to  writing,  nothing  which  is  not  found  therein,  except  that  which  the  law 
implies,  forms  part  of  the  contract.  When  such  contract  contains  no  warranty,  or 
expresses  the  waranty  that  is  given  by  the  vendor,  parol  evidence  ia  inadmiaBibl.e  to 
show  the  existence  of  a  warranty  in  the  former  case,  or  to  extend  it  in  the  latter. 
Johnmn  v.  Powers.     Cal.  740. 

6.  Informality  in  the  Delivery  of  Personal  Property  Sold  by  an  Executrix  does 

NOT  vitiate  the  sale  so  as  to  render  it  impossible  of  subsequent  ratification  by  the 
probate  court.     Id. 

7.  A  Sale  of  the  Property  of  an  estate  without  an  order  therefor  by  the  probate  court, 

may  be  subsequently  ratified  by  such  court,  or  by  the  parties  interested  in  such 
estate,  so  far  as  their  interest  is  concerned.     Brewster  v.  Bcurter.     Wash.  791. 

8.  A  Conditional  Sale,  Dependent  upon  an  Act  to  be  done,  such  as  the  payment  of 

the  consideration  within  a  certain  time,  which  is  not  done,  does  not  pass  the  title  to 
the  vendee.    Sere  v.  McOovem.     CaL  892. 

See  Contract,  1;  Ferries,  3. 

SAN  FRANCISCO. 

1.  Board  of  Supervisors  of  Si^N  Francisco — Formation  of. — The  consolidation  act  of 
the  city  and  county  of  San  Francisco  regulates  and  determines  the  formation  of  the 
board  of  supervisors  of  such  city  and  county  until  chaxiged  or  superseded  by  pro- 
ceedings under  article  XI  of  the  constitution  of  1879.  reopte  ex  rek  Dougherty  ▼. 
Bourd  qf  Election  Commissioners ^  ete.     Cal.  366. 

See  Streets  and  Highways,  6. 

SATISFACTION. 
See  Accx)RD  and  Satisfaction. 

SENTENCK 
See  Criminal  Law  and  Practice,  15. 

SOLDIERS'  ADDITIONAL  HOMESTEAD  SCHlP. 

See  Public  Lands,  5. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance  of  a  Written  Contract  for  the  Sale  of  Land  will  be 

refused  when  the  description  of  the  land,  in  the  lieht  of  surrounding  circumstanoes, 
is  not  sufficient  to  enable  the  court  to  determine  the  precise  tract  of  land  intended 
to  be  disposed  of.    Richards  v.  Snider  ei  al.     Or,  282. 

2.  Contract  for  Sale  of  Land — Specific  Performance. — A  written  agreement  for 

the  sale  of  land,  which  reserves  to  the  vendor  the  privilege  of  foredosing  all  the 
riffhts  of  the  vendee,  in  case  of  the  non-payment  of  the  purchase  price,  may  be  tpt- 
cincallv  enforced  by  the  vendor.  It  is  not  necessary  for  him  to  resort  to  tibe  reme- 
dy of  foreclosure.      Wood  v.  Mastich  ei  aL     WcLsh,  549. 
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statutes. 

1.  Constitutional  Law — TrrLES  of  Statutes. — Article  V,  Section  20,  of  the  Conatita- 

tion  of  Colorado — "  No  bill,  except  general  appropriation  bills,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title,"  etc. — 
is  mandatory,  and  contains  the  declaration  of  an  essential  condition  to  the  validity 
of  legislative  enactments,  and  so  much  of  any  act  as  is  not  directlv  germane  to  the 
subject  expressed  in  the  titie,  is  without  force.  People  ex  reL  KeSogg  v.  Fleming 
€i  cUs,     Col  315. 

2.  The  Same — Title  of  an  Act  not  Expressino  its  Subject. — A  statute  passed  Feb- 

ruary 11th,  1883,  is  entitled,  '*An  Act  to  amend  Section  78  of  Chapter  C,  of  the 
General  I.aws  of  the  State  of  Colorado,  entitied.  Towns  and  Cities  and  especially 
cities  of  the  second  class,"  and  provides  for  the  election  of  the  mayor  and  other  city 
oflScers  of  Leadville  on  certain  days,  prescribes  their  terms  of  office,  and  regulates 
their  official  duties.  Chapter  **C,"  of  the  General  Laws  is  not  entitled  **Towns  and 
Cities,  and  especially  cities  of  the  second  class,"  nor  is  there  any  -other  chapter  so 
entitied.  Chapter  **C"  contains  several  subdivisions,  and  only  one  of  them  con- 
tains 78  sections.  The  section  78  only  provides  that  the  mayor  of  a  city  shalj  be  the 
presiding  officer  of  the  city  council,  and  that  he  may  vote  in  case  of  a  tie,  but  not 
otherwise.  Held,  that  the  subject-matter  of  the  said  act  of  February  11,  1883,  was 
not  expressed  in  its  title,  that  no  part  of  it  was  germane  to  the  subject-matter  of 
said  section  78  to  which  its  titie  referred,  and  which  it  purported  to  amend,  and  that 
said  act  was  therefore  wholly  void.     Id. 

3.  The  Sams — Repealing  Clause. — Said  statute  bein^  void,  its  repealing  clause  which 

provides  that  '*  aU  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby  re- 
pealed "  is  also  inoperative  and  void.     Id. 

4.  The  Same — Statute  void  from  Repugnancy.— It  seems  that  a  statute  which  pro- 

vides, with  respect  to  all  of  the  city  officials  of  a  certain  city,  that  they  "  shall  be 
elected  on  the  mrst  Tuesday  of  April  in  each  and  ei^ery  year,  and  that  each  of  them 
shall  hold  his  office  for  the  term  <if  two  years,  and  until  his  successor  is  elected  and 
qualified,"  is  void  from  uncertainty  and  repugnancy.    Id. 

See  Chinese  Restriction  Act.     Oregon  Donation  Act.  . 

Construction  of  Statutes  (note),  680. 

STATUTE  OF  FRAUDS. 

1.  Lease  to  commence  in  Futuro — Statute  of  Frauds. — ^A  lease  of  land  for  a  year,  to 
commence  in  futuro,  is  **  an  affreement  not  to  be  performed,  within  a  year,"  within 
the  meaning  of  the  statute  oi  frauds,  and  must  oe  in  writing;  otherwise  it  is  in- 
valid.    }VMte  V.  HoUand  et  al.    Or.  671 . 

See  Pleading  and  Practice,  8. 

STATUTE  OF  LIMITATIONS. 

1.  Identity  op  Debt  Sued  on — Evidence  of. — In  an  action  founded  on  a  promise  to 
pay  a  debt  barred  by  the  statute  of  limitations,  evidence  to  identify  the  indebted- 
ness with  the  promise  is  admissible.     Anthony  v.  Savage,     Utah,  674. 

See  Conversion,  1;  Corporations,  5;  Taxation,  28. 

STOCK  HOLDERS. 
See  Corporations. 

STREETS  AND  HIGHWAYS. 

1 .  A  Municipal  Corporation  is  Liable  for  Injuries  Resulting  to  a  private  indi- 

vidual, on  account  of  the  negligence  of  its  agents  in  trading  a  public  street.     Nor 
is  it  relieved  from  liability  by  the  fact  that  such  grading  is  done  by  a  contractor, 
working  under  the  directions  of  the  city  surveyor.     City  qf  Seattle  v.  Buaby. 
Wash.  45. 

2.  Liability  of  Municipal  Corporations  fob  Neglecting  to  Repair  Highways. — 

When  municipal  corporations  are  invested  with  exclusive  authority  and  control 
oyer  the  streets  and  bridges  within  their  corporate  limits,  with  ample  power  of  rais- 
ing money  for  their  construction,  improvement  and  repair,  the  duty  is  imposed  upon 
such  corporation,  from  the  nature  of  the  powers  granted,  to  keep  such  highways  .in 
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a  reasonable  safe  condition  for  the  ordinaiy  mode  of  use  to  which  they  are  subjected, 
and  a  corresponding  liability  rests  npon  them  to  respond  in  damji^;e8  to  those  in- 
jured by  a  neglect  to  perform  such  duty.     City  of  Denver  v.  Dun^mor^.     Col.  841. 

3.  The  Same — The  City  of  Denver  Being  Obliged  to  Keep  in  Repair  the  streets 

and  bridges  within  its  corporate  limits,  is  impliedly  liable  for  any  special  damages 
suffered  m  consequence  of  its  neglect  so  to  do.     Id. 

4.  The  Same — To  Entitle  a  Plaintiff  to  a  Recovery  for  Such  Damages  he  must 

have  used  reasonable  or  ordinary  care,  or  such  care  as  is  usually  exercised,  under 
like  circumstances,  by  persons  of  ordinary  prudence,  to  avoid  the  accident.  If  the 
plaintiff's  own  testimony  shows  that  he  brought  the  injurv  upon  himself,  by  his 
own  carelessness,  he  must  be  non -suited;  otherwise,  the  proof  of  oontributory  negh- 
gence  must  come  from  the  defendant.     Id. 

5.  Contributory  Negligence — Case  in  Judgment — The  appellant  had  permitted  s 

bridge  in  one  of  its  principal  thorou|;hfares  to  become  unsafe  for  the  ordmary  use  to 
whidi  it  was  daily  subjected,  and  with  full  knowledge  of  its  unsafe  condition,  had 
failed  to  either  repair  it  or  give  any  warning  of  its  unsafe  condition.  While  in  such 
condition  the  plaintiff  attempted  to  cross  the  bridge  with  a  load  of  rocks.  In  so 
doing  the  wheel  of  his  wagon  crushed  through  the  floor  of  the  bridge,  sping  down 
to  the  hub,  and  while  endeavoring  to  prv  it  up,  by  the  use  of  levers  and  fulcrums, 
the  tim Iters  gave  away  and  the  plaintiff  fell  and  broke  lus  leg.  According  to  the 
plaintiff^s  testimony,  he  did  not  know  that  the  bridse  was  unsafe,  although  ne  knew 
that  it  was  much  worn  and  would  shake  when  a  load  of  freight  was  crossing.  Held, 
that  whether  the  plaintiff  was  guilty  of  contributory  negligence  in  adopting  the 
means  used  by  him  in  attempting  to  extricate  his  wagon,  was  a  question  for  the 
jury.     Id. 

6.  Acceptance  OF  Street — Sidewalks — Roadway. — Under  section  21  of  the  act  of 

1866  the  power  of  acceptance  of  a  street  by  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  is  not  limited  to  the  roadway,  but  ma^  inclnde  the  side- 
walk. After  the  acceptance  of  a  street  the  expense  of  repairing  the  sidewaUu 
thereof  must  be  borne  by  the  city  and  county.  Bonnet  v.  San  rrancisco.  Col. 
832.     Parker  v.  San  Francisco,     Col.  878. 

7.  All  Roads  used  as  such  for  a  Period  of  more  than  Five  Years  become  public 

highways,  under  section  2619  of  the  political  code.       There  is  no  oonstitutioiuJ  in- 
hibition against  such  legislation.     Bolger  v.  Foss.     Col,  897. 
3.  A  Finding  that  a  Certain  Road  is  a  Public  Highway  is  not  overcome  by  a  further 
finding  that  the  owner  of  the  land  through  which  it  passed  had  placed  gates  at  the 
points  where  it  entered  upon  and  emerged  from  his  land.     Id. 

See  Dedication  ;*  Eminent  Domain,  4 ;  Ferries,  1-2 ;  Water  Rights,  l-S. 

SUBORNATION  OF  PERJURY. 
See  Perjury.      ^ 

SUMMONS. 

1.  Corporation— Service  of  Summons  on. — In  an  action  against  a  corporatian  in  the 

United  States  circuit  court  for  the  district  of  Oregon,  if  the  summons  is  sert'ed 
under  said  subdivision  1  of  section  54,  on  any  agent  of  the  defendant  other  than  its 
president,  secretary,  cashier,  or  managing  aeent,  unless  it  appears  that  the  cause  of 
action  arose  in  the  district,  such  service  is  illegal,  and  will  be  set  aside  on  the  ap- 
plication of  the  defendant  Lufig  Ckung^  v.  N.  P.  Ry.  Co,  {U.  S.  DitL  Court.) 
Or.  88. 

2.  Right  to  Appear  Specially.  — A  defendant  in  an  action  upon  whom  a  sammoiu 

has  been  served  illegally  may  appear  therein  sp^ecially,  for  the  purpose  of  having 
such  illegal  service  set  aside ;  and  there  is  nothing  in  sections  61  and  520  of  the 
Oregon  code  of  civil  procedure  derogatory  of  sucn  right.  Lung  Chung  v.  N.  P. 
Ry.  Co.  {U.  S.  Dist.  Ct.)    Or,  88. 

3.  Action  in  National  Courts. — Subdivision  1  of  section  54  of  said  code,  whenanplied 

to  actions  in  the  national  courts,  must  be  construed  as  if  the  word  "  county  read 
"district."    Id. 

4.  Failure  to  Indorse  the  Name  of  the  Plaintiff's  Attorney  on  the  Back  op 

THE  Summons  does  not  invalidate  the  same  when  such  name  is  written  on  the  fsce 
the  summons.     Shinn  v.  Ciwimins.    Col.  216. 

5.  The  Pendency  of  a  Motion  to  Vacate  a  Pretended  Service  of  Summons  does 

not  extend  the  time  specified  therein  for  answering.     Id, 

See  Justice  Court,  2. 
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SUPERSEDEAS. 

1.  New  Trial — Writ  of  Error — Supersedkas. — ^The  pendency  of  a  motion  for  a  new 
trial  operates  as  a  postponement  of  the  time  for  filing  a  writ  of  error  and  bond  for 
the  removal  of  a  cause  to  the  supreme  court  of  the  United  States,  until  the  disposi- 
tion of  such  motion.  The  filing  of  such  writ  and  bond  within  sixty  days  after  the 
disposition  of  the  motion  for  a  new  trial  will  operate  as  a  supersedeas,  although  they 
were  not  filed  within  sixty  days  after  the  rendition  of  the  judgment  complained 
of.     Nevada  Bank  v.  Steinmetz,  Trea^irer^  etc.     Cal  826. 

• 

SUPERVISORS,  BOARD  OF. 

See  Certiorari,  2;  San  Francisco,  1. 

SUPPLEMENTAL  PROCEEDINGS. 

1.  Proceedinos  Supplementary  to  Execution,  Under  Chapter  XXXV  op  the  Code. 

— Prior  to  the  adoption  of  the  code,  a  judgment  creditor  had  a  vested  rieht,  within 
five  years  after  the  rendition  of  his  judgment,  to  have  execution  issue  tnereon,  and 
to  institute  supplementary  proceeding  at  any  time.  A  subsequent  statute  might 
limit  such  ri^ht  to  expire  at  the  end  of  a  reasonable  time,  out  it  could  not  sum- 
marily take  it  away.     Mume  v.  Sehwabacher  Bros.  Jb  Co.      Wash,  799. 

2.  The  Same — Trial  bt  Jury — Amendment. — The  affidavit  filed  for  the  institution  of 

SQch  proceedings,  may  be  amended  so  as  to  make  the  description  of  the  judgment 
conform  to  the  facts.  Such  proceeding  are  equitable  in  their  nature,  and  the  de- 
fendant therein  has  no  constitutional  nght  to  a  trial  by  jury.  If  upon  a  trial  of  the 
issues  raised  thereon,  it  appears  that  a  person,  not  a  party  thereto,  claims  an  inter- 
est in  the  property  affected  thereby,  the  court  should  cause  him  to  be  brought  in. 
IdL  

3.  New  Party  in  Supplementary  Proceedings. — Whether  in  a  proceeding  supple- 

mental to  execution  pendine  in  the  district  court,  the  court  can  direct  a  new  party 
to  be  brought  in,  qucere  ?    mume  \, Sehwabacher  Bros,  <jEr  Co.     Wash,  563. 

4.  Parties  in  Supplementary  Proceedings. — In  proceedings  supplementary  to  execu- 

tion to  reach  certain  property  in  the  judgment  debtor's  possession,  the  debtor  de- 
nied that  the  property  was  his  own,  and  alleeed  that  it  oelonged  to  certain  named 
persons  of  whom  ne  was  an  a^ent.  These  alleged  principals  had  full  knowledge  of 
the  proceeding,  and  on  the  trial  of  the  issue  raised  by  the  judgment  debtor  they 
were  examine  as  witnesses  concerning  the  title  and  ownership  of  the  property  in 

SuestioiL  Heldj  that  an  adjudication  in  such  proceeding  against  the  judgment 
ebtor  alone,  determining  that  the  property  was  his,  and  should  be  paid  over  to  the 
judgment  creditor,  was  proper  ;  that  he  was  the  only  necessary  party  defendant  to 
the  proceedings  ;  that  the  alleged  principals  were  not  necessary  parties,  and  need 
not  oe  brought  in  as  new  parties.  Id, 
fi.  Proceedings  Supplemental  to  Execution  against  a  Garnishee  are  proceedinos 
at  law,  and  on  an  appeal  from  a  judgment  therein  only  those  errors  are  reviewable 
that  are  assigned  in  uie  notice  of  appeal.     Williams  v.  Oallick.     Or,  537. 

.  SURETIES. 

1.  Judobcsnt  against  Sureties  on  Appeal.— ^ Where  the  amount  of  a  judgment  ren- 
dered against  an  appellant  is  reduced  bv  the  appellate  court,  on  a  ground  that  was 
not  raised  in  the  lower  court,  and  the  judgment  is  affirmed  as  so  reduced,  the  sure- 
ties on  the  appeal  bond  given  under  section  4  of  Prince's  statutes,  page  242,  are  lia- 
ble tiiereon.     Orr  et  al.  v.  Hopkins,     N,  M,  272. 

See  Attachment,  10. 

SURVEYS. 
See  Evidence,  3. 

SWAMP  LAND.     RECLAMATION  OF. 
See  Certiorari,  2. 
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taxation. 

1.  In  Order  that  a  Ck)UNiY  Assessor  may  have  Jurisdiction  to  aflsess  propeziy  for 

taxation,  he  mnst  follow  the  statute.  An  aasesament  made  in  a  manner  notaathor- 
ized  by  statute,  and  not  in  substantial  compliance  with  its  provisions,  is  void  and 
equivident  to  no  assessment  at  all.     K.  P.  B.  B.  Co,  v.  Cartand,    Mont.  32& 

2.  An  Assessment  that  Values  Real  and  Personal  Propkrtt  in  a  Mass  is  Void. 

Id, 

3.  An  Assessment  Should  Show  a  Proper  Description  of  the  Propkrtt,  and  the 

real  estate  and  personal  property  should  be  separately  and  distinctly  amiigfflifid  and 
valued.     Id, 

4.  An  Assessment  that  is  in  Such  a  Condition  that  it  Cannot  be  Equalized  by  the 

board  of  commissioners,  sitting  as  a  board  of  equalization,  is  void.     Id, 

5.  In  Assessing  Railroads  for  Taxation,  the  assessor  mnst  follow  the  provisioos  of 

the  statute^     Id. 

6.  A  Tax  will  not  be  Restrained  upon  the  Ground  that  it  is  Irregular  or  Eb- 

RONEOUS.      Id, 

7.  To  Entitle  a  Party  to  Relief  in  Equity  against  an  Illegal  Tax,  he  must  brin^ 

his  case  under  some  acknowledged  head  of  equity  jurisdiction.     Id, 

8.  Courts  of  Equity  will  Enjoin  the  Casting  of  a  Cloud  upon  a  Titls,  in  cases 

wherein  the  cloud  itself,  when  cast,  would  be  removed.     IcL 

9.  If  the  Record  Showing  the  Valuation  and  Levy  of  Tax  is  Complete  on  its  faux, 

such  record  creates  a  lien  upon  the  real  estate  against  which  the  tax  is  assessed,  and 
is  a  cloud  upon  the  title  of  the  owndr.     Id, 

10.  If  a  Tax  Deed  is  Made  Prima  Facie  Evidence  of  the  Purchaser's  Tttlb,  and 
may  be  introduced  in  evidence,  without  showing  the  regularity  of  the  prooeedin^p 
up  to  the  delivery  of  the  deed,  such  deed  is  a  cloud  upon  the  titie  of  the  owner,  sua 
equity  would  interfere,  when  by  the  averments  of  the  bill  it  appears  that  the  prop- 
erty is  exempt  from  taxation,  or  that  the  assessment  was  void.     IcL 

11.  If  the  Illegality  of  the  Tax  Appears  upon  the  Face  of  the  proceedings,  do 
cloud  is  cast  upon  the  titie.    Id, 

12.  Equity  will  Enjoin  the  Collection  of  a  Tax  Levied  upon  property  that  is  ex- 
empt from  taxation,  to  prevent  a  multiplicity  of  suits,  and  to  afford  a  complete 
remedy.     Id. 

13.  The  Act  of  Congress  Incorporating  the  Northern  Pacific  Railroad  ls  a 
Contract  between  the  government  and  the  incorporators  and  their  sncoesson,  and 
it  is  not  within  the  constitutional  power  of  congress  or  of  a  territorial  lefpslatnre  to 
impair  the  obligations  of  this  contrac  by  the  imposition  of  a  tax  upon  such  railroad's 
right  of  way.     N,  P,  R,  R,  Co,  v.  Garland,     MonL  326. 

14.  The  Fourteenth  Amendment  to  the  Constitttion  of  the  United  States  is 
A  Limitation  upon  the  sovereignty  of  the  States,  and  was  adopted  by  the  people 
of  the  United  States  to  secure  to  the  inhabitants  of  each  state  equal  laws  and  equal 
protection  of  the  laws  without  regard  to  race,  color,  or  previous  condition.     Id. 

15.  This  Limitation  Applies  to  the  Subject  of  Taxation,  and  forbids  the  ststes 
or  territories  from  exempting  property  from  taxation,  except  in  those  cases  wherein 
the  property  is  devoted  to  public  uses  in  which  all  the  people  are  equally  bene- 
fitted.    Id. 

16.  Congress  May  Exempt  the  Property  of  the  United  States  from  Taxation. 
The  government  may  dispose  of  its  own  property  upon  such  terms  and  conditions 
as  it  deems  proper,  and  congress  is  the  sole  judge  as  to  how  this  property  shall  be 
disposed  of.     la. 

17.  Congress  had  Power  to  Charter  the  Northern  Pacific  Railroad  Com- 
pany; to  grant  it  to  public  lands,  and  exempt  its  right  of  way  through  such  lands 
from  taxation.     Id. 

18.  Multiplicity  of  Suits. — Equity  has  jurisdiction  to  enjoin  the  collection  of  a  tax 
levied  under  an  invalid  law,  when  necessary  to  prevent  a  multiplicity  of  soita 
Dundee  Mortgage  etc.,  Co.  v.  School  District.  (U,  S,  Cir,  Ct.]    Or,  241. 

19.  Impairing  the  Obligation  of  a  Contract. — At  tiie  date  of  the  execution  of  a  note 
and  mortgage,  the  law  of  the  state  required  the  mortgaged  premises  to  be  assessed 
at  their  full  cash  value  for  taxation  ;  and  afterwards  an  act  was  passed  requiring 
the  note  and  mortgage  to  be  assessed  at  its  par  value  for  taxation,  and  exempting  so 
much  of  the  land  from  taxation.  Hddf  that  the  latter  act  did  not  impair  the  obK- 
gation  of  the  contract  between  the  creditor  and  the  debtor.  Dundee  Mortgage,  etc, 
Co,  V.  School  District  [U.  S.  Cir.  Ct.)     Or,  241. 
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20.  State  Powbb  of  Taxation.— The  state  has  power,  so  long  as  it  does  not  trench 
n^on  the  constitation  of  the  United  States,  to  tax  all  persons,  property,  and  buainees 
within  its  jurisdiction  or  reach  ;  and  whether  any  person,  property,  or  business  is 
so  within  its  jurisdiction  is  not  a  federal  question,  and  must  be  determined  by  the 
state  for  itsell     Id. 

21.  Uniform  and  Equal  Taxation. — ^An  act  of  the  legislature  providing  for  the  taxa- 
tion of  mortgaffes  as  land,  which  in  effect  exempts  all  such  mortgages  m>m  such  tax- 
ation upon  lana  in  more  than  one  county,  violates  section  1  of  aracle  9  of  tibe  con- 
stitution of  the  state,  which  requires  that  taxation  shall  be  uniform  and  imposed 
according  to  its  value  upon  **  all  property  "  not  specially  exempt  therefrom,  and  is 
therefore  void  and  of  no  effect ;  and  9enibU,  that  such  act  is  idso  a  "  special "  one 
for  "  the  assessment  and  collection  of  taxes,"  and  therefore  in  violation  of  subdivi- 
sioQ  10  of  section  23  of  article  4  of  the  constitution  of  the  state.     Id, 

22.  ^us  Process  of  Law. — The  enforcement  by  the  state  of  a  tax  levied  under  a  void 

law  ii  a  deprivation  of  property  without  due  process  of  law,  contrary  to  section  1  of 
the  fourteenth  amendment  to  the  constitution  of  the  United  States.     Id, 

23.  AflssssBOBNT  OF  PROPERTY  IN  THE  POSSESSION  OF  A  WAREHOUSEMAN. — Where  a  Ware- 
houseman has  in  his  possession  property  liable  to  taxation,  and  on  demand  refuses 
to  furnish  the  assessor  with  the  names  of  the  owners,  or  a  description  of  such  prop- 
erty, as  reouired  by  section  3629  of  the  Political  Code,  it  is  the  duty  of  the  assessor 
to  note  sncn  refusal  on  the  assessment  book,  and  to  niake  an  estimate  of  the  value 
of  the  property.     Bode  eioL  v.  HoUz,  AasesaoTf  etc.     CaL  366. 

24.  Revenue  Acih— Distribution  of  Poll-Tax. — The  revenue  act  of  1872,  in  so  far  as 
the  same  provides  for  the  distribution  of  the  poll-tax,  wasnotrepealed  by  therevenue 
act  of  18^  Poll-taxes  i^ould  be  paid  into  the  county  school  fund,  and  not  into  the 
territorial  treasury.     Territory ,  etc.  v.  Luna,  Sheriff,  etc,    N.  M,  418. 

25.  Municipal  Corporation,  Liability  of  for  Gallon  Tax  on  Distilled  Spirits. — 
A  municipal  corporation  is  liable  to  the  United  States  for  the  amount  of  the  gallon 
tax  upon  spirits  distilled  with  its  funds,  by  its  officers  and  legally  constituted 
agents,  acting  for  and  in  its  name,  when  such  spirits  are  sold  and  disposed  of  with- 
out paying  the  duties  thereon,  and  the  proceeds  thereof  are  paid  to,  received  and  ap- 
propriated by  the  ciW,  although  all  of  such  acts  were  unauthorijted  by  the  city  s 
charter,  and  a  part  of  them  were  in  violation  of  acts  of  congress.  SaU  Lake  City  v. 
HoUister.     Utah,  441. 

26.  Money  Paid  Under  Protest  by  such  City  in  Satisfachon  of  such  Duties  can 
"—  not  be  recovered  back.     Id. 

27.  Notes  Issued  for  Circulation — What  are. — Orders  drawn  by  a  mercantile  cor- 

S oration  to  pay  to  certain  persons  or  bearer  a  certain  number  of  dollars,  in  merchan- 
ise,  at  retw,  issued  to  those  who  were  willing  to  take  their  pay  in  merchandise, 
and  as  a  means  of  convenience  in  exchange  for  produce,  do  not  perform  the  office  of 
money,  and  are  not  notes  in  the  sense  in  which  that  word  is  used  in  the  United 
States  statutes  providing  "  that  every  person,  firm,  asi{ociation,  other  than  national 
back  associations,  and  every  corporation,  state^bank,  or  state  banking  association, 
shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  their  own  notes  issued  for  cir- 
culation and  paid  out  by  them."  Supplement  to  R.  S.,  voL  1,  1874-1881,  p.  133, 
sec  19.    Zicn  Co-operative  Mercantile  Institute  v.  HoUister.     Utah,  202. 

28.  Delinquent  Taxes — AcnoN  and  Lien  for  When  Barred. — ^The  statute  of  limita- 
tions of  California  is  apfdicable  to  an  action  brought  by  the  city  and  county  of  San 
Francisco,  under  the  acts  of  1878,  to  recover  delinquent  city  and  county  and  state 
taxes.  Such  action  ib  barred,  under  section  338,  suDdivision  1,  of  the  code  of  civil 
procedure,  upon  the  expiration  of  three  years  after  the  cause  of  action  accrues.  When 
an  action  to  collect  such  tax  is  barred,  an  action  to  enforce  the  lien  thereof,  created  by 
sections  3716  and  3717  of  the  political  code,  is  also  barred.  San  Francisco  v.  Jones, 
{U.  8.  dr.  Court),    Cat.  11^ 

See  Bonds,  3,  4;  Easements,  3;  Indians,  3;  Justice  Court,  3. 

TENANCY  FROM  YEAR  TO  YEAR. 
See  Landlord  and  Tenant,  2. 

TENANTS  IN  COMMON. 

1.  Tenants  in  Coboion  Who  are  Joined  as  Plaintiffs  in  an  Action  of  Ejectment 
are  presumed  to  have  consented  to  such  joinder.      Weise  v.  Barker.     Col.  108. 
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2.  One  Tenant  in  Common  may  Recover  Possession  of  the  Whole  of  oommoii  prop- 

erty, in  an  action  of  ejectment,  as  against  an  adverse  possessor.     Id. 

3.  Amendment — Joinder  of  Co-tenants. — A  complaint  in  an  action  of  ejectment, 

brought  by  a  tenant  in  common  to  recover  possession  of  his  undivided  share  in  cer- 
tain mining  claims,  as  against  an  adverse  possessor  holding  under  an  entirely  differ- 
ent source  of  title,  may  be  amended  by  joining  as  plaintiffs  the  other  tenants  in 
common,  and  seeking  the  recovery  of  the  entire  proper^.  Such  an  amendment  don 
not  change  the  nature  of  the  original  cause  of  action.     Id, 

See  Deed,  7;  Ejectment,  5-7;  Replevin,  1. 

TIDE  LANDS. 
See  Public  Lands,  7. 

TIME  CHECK. 

1.  Time  Checks,  Action  on  by  Assignee. — A  written  acknowledgment  of  indebtedneai 
in  the  form  of  a  time  check,  as  follows : 

Colorado  Springs,  Col.,  July  17, 1880. 
[Time  check.     Not  negotiable.     Payable  on  regular  pay  day.] 

Paymaster  Rio  Grande  Extension  Company  : 
Due  Thos.  Flinn,  for  labor  in  month  of  July,  188-,  as  laborer,  twelve  days 

at  $1  25  per  day fl5  00 

Deduct  for  board 3  06 

Balance  due fll  95 

Approved,  T.  S.  Blackburn, 

F.  T.  Griswold.  Foreman. 

Is  an  assignable  chose  in  action,  on  which  an  action  may  be  maintained  by  tiie  aa- 
signee,  against  the  company,  without  an  acceptance  thereof  by  it,  after  proof  of  the 
agency  of  the  maker.    Rio  Orafide  Bxteruion  Co.  v.  Coby.     CM.  613. 

TRESPASS. 

1.  Trespass  by  Cattle. — Under  the  act  of  March  20,1878,  one  who  willfully  entsn 
with  cattle  and  horses  upon  land  belonmng  to  and  in  the  possession  of  another, 
and  depastures  them  thereon,  is  liaue  for  the  damage  suffered  by  the  latter. 
Martin  v.  Jacobs.     CaL  135. 

See  Ejectment,  4. 

TRUST. 

1.  Action  to  Enforce  a  Trust,  Necessary  Parties  to. — Where  the  owners  of  sst- 
oral  minincc  claims  enter  into  an  agreement  for  the  consolidation  of  their  respective 
claims  and  the  formation  of  a  corporation  to  which  such  claims  are  to  be  deeded, 
the  stock  of  which  it  to  be  divided  amom^  them  in  certain  jproportions,  in  an  ac- 
tion by  one  owner  to  enforce  the  delivery  of  the  stock  to  which  he  is  entitled,  or  for 
an  accounting  of  the  same,  the  corporation  formed  in  pursuance  of  such  aereeoMBt 
is  properly  joined  as  a  defendant.     Beieh  v.  BdteUian  S.  Mining  Co.     Ulm.  451. 

See  Executors  and  Administrators,  4;  Fraud,  3;  Judgment,  16;  Public  Lands,  IOl 

UNITED  STATES. 
See  Appeal,  25 ;  Estates  op  Deceased  Persons,  1-3. 

USURPATION  OF  OFFICE. 

1.  There  is  no  such  Office  as  Police  Justiob  of  the  City  of  San  Jose,  and  cosfle- 

quently  the  same  cannot  be  usurped,  intruded  into,  or  unlawfully  held  or  exeroaed. 
People  V.  Veuve.     Cat.  81>4. 

2.  Justice  of  the  Peace — Exercise  of  Unauthorized  Jurisdichon. — Theexeidseby 

a  justice  of  the  peace  of  a  jurisdiction  unauthorized  by  the  con8titnti<m,  is  not  the 
exercise  of  an  office.  The  result  of  such  attempted  jurisdiction  is  to  render  tke 
acts  done  in  the  exercise  thereof  void.     Id. 
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vendor  and  vender 

See  Lachss,  1. 

VENUE. 

1.  Place  ov  Trial. — All  actions  for  the  causes  mentioned  in  section  48,  laws  of  Wash- 

inffton  territory  (1877)>  mnst  be  commenced  in  the  county  or  district  in  which  the 
anbject  of  the  action  lies.  *  The  court  of  no  other  county  or  district  has  jurisdiction 
thereof.      Wood  ▼.  Maatiek.     Wash.  549. 

2.  Motion  por  Chanob  or  Venitk — Counter  Affidavits. — On  an  application  by  a  de- 

fendant in  a  criminal  prosecution  for  a  change  of  the  place  of  trial,  the  prosecution 
may  file  counter  affidavits  contesting  the  grounds  for  which  the  removal  is  asked. 
Beopie  V.  Major%.     CaL  580. 

See  Pleading  and  PRACfncE,  14. 

VERDICT. 
See  Eminent  Domain,  2 ;  Jury  and  Juror& 

VERIFICATION. 
See  Probate  Courts,  1;  Receiver,  2. 

WAREHOUSEMAN. 

1.  Warehouseman's  Receipt,  Transfer  of. — In  the  absence  of  statutory  enactment  a 
warehouseman's  receipt  is  not  a  negotiable  instrument,  and  an  assignmoit  thereof 
operates  merely  as  a  transfer  of  the  property  deposited,  and  passes  no  better  title 
to  tiiie  purchaser  than  the  vendor  had.     Solomon  v.  BushnelL     Or,  818. 

See  Taxation,  23. 

WARRANTIES. 
See  Sales,  2,  3, 5. 

WATER  RIGHTS,  (Editorial). 

Property  and  Other  Rights  op  Prior  Appropriator.  1,  73,  153. 

Amount  of  Water  Which  Appropriator  is  Entitled  to  Use;  Extent  of  His 

Appropriation,  158,  217. 

Subsequent  Approprlation,  and  the  Relation  Between  Successive  Appbopria- 

TORS  of  Same  Stream,  219,  297. 

Abandonment  of  Prior  Appropriation,  298. 

System  of  Appropriation  as  a  Whole,  299. 

Riparian  Proprietors  and  Biparian  Bights  on  PrivcUe  Streams. 

In  General,  377. 

Summary  of  Statutory  Legislation,  378,  497,  593. 

California,  378. 

Nevada,  381. 

Montana,  381. 

Colorado,  497. 

Idaho,  498. 

Dakota,  499. 

New  Mexico,  500. 

Arizona,  501. 

Wyoming,  602. 

Utah,  693. 
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Effect  of  this  le^irtslatioxi,  594. 

Water  rights  in  private  streams  in  Calif omia  and  Nevada,  596,  649,  681,  697,  763, 

803,  835. 

1.  The  Wallahst  Biver  a  Navioablb  Water  of  the  United  States. — The  Wallamet 

river,  thouffh  wholly  within  the  state  of  Oregon,  by  means  of  its  connection  with 
the  Columbia  river,  forms  a  highway  for  interstate  and  foreign  commerce,  and  is 
therefore  a  navigable  water  of  the  United  States,  and  subject,  as  such,  to  the  control 
of  congress     Wallamet  Iron  Bridge  Co.  v.  Hatdi  (U,  8,  Cir,  Ct,)    Or,  230. 

2.  Navigable  Waters  in  Oregon  are  Common  Highways. — ^The  act  of  February  H 

1859,  11  Stat.  383,  admitting  Oregon  into  the  Union,  which  declares  that  the  navi- 
gable waters  therein  shall  be  *'  common  highways,  and  forever  free"  to  the  citizens 
of  the  United  States,  is  not  a  compact  made  with  or  condition  imposed  upon  the 
state  in  consideration  of  its  admission  into  the  Union,  but  is,  so  nr,  an  absolute 
and  vaUd  regulation,  made  by  congress  in  pursuance  of  its  power  over  the  navigable 
waters  of  the  United  States,  as  a  means  of  interstate  and  foreign  commerce,  which 
it  might  as  well  have  enacted  before  or  after  as  at  the  time  of  such  admission.    Id. 

3.  Obstruction  to   "Common  Highway." — Congress,  by  the  act  of  1859,  having  de- 

clared the  Wallamet  river  "  a  common  highway,"  the  state  can  not  authorize  any 
one  to  build  a  bridge  across  the  same,  which,  under  the  circumstances  of  the  case 
will  needlessly  impede  or  obstruct  the  navigation  thereof.    Id, 

4.  Jurisdiction  of  the  United  States  Circuit  Court. — The  Wallamet  river  being 

declared  '*a  common  highway"  by  congress,  the  question  of  what  constitutes  a  need- 
less and  therefore  unlawful,  obstruction  thereto,  arises  under  a  law  of  the  United 
States,  and  therefore  the  United  States  circuit  court  has  jurisdiction  to  hear  and 
determine  a  suit  involving  the  same.    Id. 

5.  The  Ordinance  of  1787.— ^em6fe,  that  the  clause  in  the  fourth  article  of  the  com- 

pact in  the  ordinance  of  1787,  concerning  the  navigable  waters  of  the  north-west 
territory,  was  not  abrogated  or  superseded  by  the  formation  of  states  therein  and 
their  admission  into  the  Union.    Id. 

6.  IiTTERNAL  Navigable  Waters — Power  of  Congress  over. — Coneress'  has  power, 

under  its  authority  to  regulate  commerce  and  establish  post-roacb,  to  control  for 
those  purposes  the  internal  navigable  waters  of  the  various  states.  As  soon  as  con- 
gress legislates  in  regard  to  any  such  navigable  waters,  its  power  becomes  exclusive, 
and  the  states  cannot  afterward  authorize  any  material  obstruction  to  their  naviga- 
tion ;  but  till  congress  acts,  the  legislature  of  any  state  has  the  power  to  authorize 
the  obstruction  of  any  navigable  waters  within  its  borders,  by  the  erection  of 
bridges,  dams,  or  other  structures,  for  the  convenience  and  advantage  of  commercial 
intercourse.     Cardwell  v.  American  Biver  Bridge  Company  ( (/.  S.  Gtr.  Ct. )  CaL  769. 

7.  The  Act  of  Congress  Admitting  California  into  the  Union,  which  provides  that 

all  the  naviffable  waters  within  the  state  shall  be  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  said  state  as  to  the  citizens  of  the  United  States, 
without  any  tax,  impost,  or  duty  therefor,  it  would  seem,  should  be  regarded  as  a 
vaUd  regulation  by  congress  of  the  navigable  waters  of  CaUfomia,  which  would 
withdraw  them  from  the  operation  of  state  legislation  authorizing  the  construction 
of  a  bridge  over  a  navigable  stream,  such  as  the  American  river,  that  would  utterly 
destroy  its  navigability.     Id. 

8.  The  Case  of  Escanaba  Co.  v.  Chicago,  107  U.  S.  679,  Commented  on,  and  the 

points  supposed  to  distinguish  it  from  that  case  pointed  out.     Id^ 

9.  Action  by  Frior  Appropriator — Essential  Averments. — A  complaint  by  a  prior 

appropriator  of  water,  which  alleges  the  ultimate  fact  of  the  leeal  riffht  in  the  sub- 
ject-matter of  the  action  as  being  in  the  plaintiff,  need  not  allege  we  subordinate 
facts  tending  to  prove  such  ultimate  fact,  such  as  the  date  of  the  plaintiff^s  location, 
or  the  location,  size,  grade  or  capacity  to  carry  water,  of  any  of  his  ditches^  Lortnz 
et  al.  V.  Jacobs  et  at     Col.  722. 

I  10.  Wrongful  Diversion  of  Water — Injunction.  — Where  any  one  of  two  or  more 

co-owners  in  the  use  of  the  waters  of  a  stream,  which  has  been  appropriated  by  them 
for  a  beneficial  purpose,  diverts  for  use  a  greater  quantity  of  the  water  than  of  right 

!  belongs  to  him,  so  as  to  perceptibly  reduce  the  volume  of  water  flowing  in  the 

stream  and  to  materially  diminish  the  quantity  to  which  the  others  are  entitled,  in 
consequence  of  which  they  are  damaged  and  their  rights  violated,  such  parties  are 

\  entitled  to  an  injunction  enjoining  the  wrongdoers  from  diverting  the  water  to  their 

I  injury.     Id. 

11.  Record  OF  Forbier  Judgment — Admissibility  of. — In  an  action  where  the  ques- 
tion at  issue  is  the  quantitative  interest  of  the  parties  in  the  natural  flow  of  a  c^- 
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tain  stream,  the  record  of  a  former  action  of  partition  whereia  certain  of  the  present 
plaintifis  and  defendants  were  parties,  and  where ,  issue  was  joined  as  to  their  re- 
spective interests,  is  admissible  as  against  such  parties.     Id, 

12.  SuBSKQUBKT  AppKOPRiAtiON  OF  THE  WATERS  OF  A  Ravine,  which  had  been  prior 
appropriated,  only  extends  to  the  water  suffered  to  go  to  waste  by  the  prior  appro- 
pnator.     Brown  v.  Afuilin.     CdL  133. 

13.  A  FINDING  THAT  THE  PLAINTIFF  WAS  ENTITLED  TO  WATERS  of  a  Certain  raviuc  held 
unsupported  by  the  evidence.     Id, 

14.  Abandonment — Evidence  of.  — A  failure  to  use  water  appropriated  for  a  time  is 
competent  evidence  on  the  question  of  abandonment,  and  if  such  non-user  con- 
tinues for  an  unreasonable  period,  it  may  create  a  presumption  of  intention  to  alian- 
don.  Such  presumption  is  not  conclusive,  but  may  be  overcome  by  other  satisfac- 
tory evidence.     Sieoer  v.  Frinh,     Ccd,  98. 

15.  Change  of  Point  of  Diversion — Effeot  of. — ^An  appropriator's  rights  of  priority 
are  not  affected  by  a  change  of  eighty  feet  in  the  point  of  diversion,  when  both 
points  of  appropriation  were  upon  the  same  stream,  and  no  change  was  made  in  the 
quantity  of  water  diverted,  and  no  one  was  injured  by  the  removal,  and  the  use  and 
tiie  points  of  application  of  such  use  remained  the  same.     Jd. 

16.  Application  of  the  Water  to  Some  Useful  Industry  is  essential  to  a  valid 
appropriation.     Such  application  must  be  made  within  a  reasonable  time  to  the. 
business  for  which  the  appropriation  was  made.     What  constitutes  such  reasonable 
time  is  a  question  of  fact,  depending  upon  the  circumstances  of  each  case    Jd. 

17.  Increase  in  the  Amount  of  Water  Appropriated. — Where  a  prior  appropiator 
of  water  subsequently  enlarges  his  ditches,  and  diverts  a  larger  amount  of  water 
than  that  originally  appropriated,  his  right  to  the  increased  flow  is  taken  subject  to 
the  rights  of  other  appropriators  which  attached  prior  to  time  of  enlargement.     Id. 

18.  An  Appropriation  op  Water  is  not  Complete  until  the  Actual  Diversion 
or  the  use  of  the  water;  but  if  the  appropriator  proaocutes  his  work  with  reasona- 
ble diligence  his  right  of  appropriation  relates  to  the  time  when  the  first  step  was 
taken  to  secure  it.     Sieher  v.  Frink.     Cal,  98. 

See  Dedication,  3. 

WIFE. 
See  Husband  and  Wife, 

WITNESSES. 

1.  i'oMPELLiNO  the  Attendance  OF  Witneshbs. — .ludgment  will  not  be  reversed  for 

the  refusal  of  the  trial  court  to  compel  the  attendance  of  witnesses  who  had  been 
subpoenaed  and  had  come  to  the  place  of  trial,  but  who  had  afterwards  refused  to 
appear  in  court  and  testify  unless  their  fees  were  first  paid,  especially  where  the 
affidavit  used  on  the  motion  to  compel  such  attendance  failed  to  set  forth  what  was 
expected  to  be  proved,  or  even  aver  that  their  testimony  would  be  necessary,  per- 
tinent, or  in  any  way  material  in  the  case.  People  ex  rel.  Bean  v.  Comma  of 
Grand  Co.     Col.  112. 

2.  Murder  —Impeachment  of  Witness. — On  a  trial  for  murder  a  witness  for  the  defense 

was  asked  in  substance  whether  the  prisoner  had  ever  informed  her  that  he  intended 
to  kill  the  deceased.  She  answered  no.  Subsequently  the  prosecution  called  a 
witness,  who  was  asked  whether  the  former  M'itness  had  ever  said  anythin?  to  her 
about  the  defendant  going  to  kill  the  deceased.  The  defendant  objected  to  the 
inquiry,  first,  because  the  matter  upon  which  it  was  sou|::ht  to  impeach  the  former 
witness  was  immaterial  to  the  issues,  and,  second,  because  a  proper  foundation  had 
not  been  laid  for  the  impeachment,  The  court  overruled  the  objection.  Heldf  that 
the  evidence  should  have  been  excluded.     People  v.  Bush.     Col  675. 

3.  Evidence  of  the  Good  Character  of  a  Witness  cannot  beGiven  until  after  such 

witness's  character  has  been  attacked  by  evidence  that  his  reputation  for  truth, 
honesty  and  integrity  is  bad.     People  v.  Bush.     Cal.  576. 

4.  Amended  Complaint — Impeachment  of  Witness. — By  the  verification  of  an  orig- 

inal coniplaint  the  plaintiff  makes  its  statements  his  own.  After  the  filing  of  an 
amended  complaint  the  original  ceases  to  perform  any  ofiice  as  a  pleading,  and  its 
averments  cannot  be  used  to  disprove  those  of  the  amended  complaint.  But  where 
the  plaintiff  testifies  as  a  witness  in  his  own  behalf,  the  original  complaint  is  ad- 
missible in  evidence,  for  the  purpose  of  impeaching  him,  when  the  statements  con- 
tained therein  are  inconsistent  with  his  statements  as  a  witness.  Johnson  v.  Powers. 
Cal.  740. 
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5.  Bbaf  and  DiTMB  Wmrsss — ^Ck>iCPErBKCY  of. — A  deaf  and  dnmb  child,  about  tuii« 
yean  of  age,  who  has  no  idea  of  the  natnre  or  sanctity  of  an  oath,  and  irfao  cannot 
be  made  to  understand  questions  asked  him,  is  not  competent  as  a  witneaa.  Terri- 
tory, etc.,  v.  Duran  et  at.    N,  M,  274. 

WRIT  OF  ASSISTANCE. 

1.  TsNAirr  FOR  Yeabs^Priority  of  over  Sitbskquekt  MoRTOAon. — ^The  assignee  ol 
an  estate  for  years,  claiming  under  a  duly  recorded  lease,  is  entitled  to  priority  over 
a  mortgage  executed  subsequent  to  the  date  of  the  lease,  although  the  assignment 
of  the  lease  was  made  after  a  decree  foreclosing  such  mort^;age.  if  a  writ  of  assist- 
ance is  asked  for  under  such  decree,  and  if,  after  the  assignee  of  such  estate  frf 
years  had  appeared  and  opposed  such  issuance,  the  court  luui  neyertheleaB  directed 
the  writ  to  issue,  and  the  assignee  had  been  amoved  thereunder,  such  facts  would 
not  have  constituted  an  adjudication  of  his  rights  which  would  have  <«topped  lui 
assertion  of  them  in  a  subsequent  action.  Courts  will  not  undertake  to  settle  the 
conflicting  legal  or  equitable  rights  of  persons,  not  parties  to  a  foredosore  suit,  npuo 
an  application  for  a  writ  of  assistance. — Enos  v.  Cook,     Col,  733L 

WRIT  OF  ERROR. 

■ 

See  Appeal  and  Writ  of  Errok 

WRIT  OF  REVIEW. 
See  Certiorarl 
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